
 
 

March 17, 2017 
 
 
Via Electronic Mail Only 
 
Felicia Marcus, Chair 
Members of the State Water Resources Control Board 
State Water Resources Control Board 
1001 I Street 
Sacramento, CA 95814 
commentletters@waterboards.ca.gov 
 
Re: City of Stockton’s Comments on 2016 Phase 1 Bay-Delta Plan Amendment and 

Substitute Environmental Document  
 
Dear Chair Marcus and Members of the Board: 
 
The City of Stockton (City) appreciates the opportunity to comment on the proposed 
2016 Phase I Bay-Delta Plan Amendment and Substitute Environmental Document (SED).  The 
City owns and operates the Regional Wastewater Control Facility (RWCF), which discharges 
treated wastewater to the San Joaquin River pursuant to a National Pollutant Discharge 
Elimination System (NPDES) permit issued by the Central Valley Regional Water Quality 
Control Board (Central Valley Water Board).  The SED proposes revisions to the southern Delta 
water quality objectives for electrical conductivity (EC) in the State Water Resources Control 
Board’s (State Water Board) Water Quality Control Plan for the San Francisco Bay/Sacramento 
San Joaquin Delta Estuary (Bay-Delta Plan).  Specifically, the SED proposes an EC objective of 
1.0 deciSiemens per meter (dS/m)1 as a rolling 30-day average for the protection of the 
agricultural beneficial use in the southern Delta.   

Without an appropriate program of implementation, applying a 1.0 dS/m EC objective to the City 
and other municipal dischargers will result in an unnecessary burden on the City without 
measurable improvement in salinity in the Delta.  Herein, the City describes the RWCF, 
discharge location, and permitting history.  Further, the City explains the ambiguity caused by 
language indicating that compliance with the EC objective will be determined at the compliance 
locations, and the impacts analysis in the SED that assumes the proposed EC objective of 
1.0 dS/m will be imposed as an end-of-pipe limit.  To alleviate these concerns and eliminate any 
uncertainty, the City supports the recommended implementation language offered by the 
Central Valley Clean Water Association (CVCWA) and provides the same language here as 
Attachment 1.  Further, this letter reinforces the testimony presented by CVCWA at a panel 

                                                           
1 Salinity is measured in the Bay-Delta Plan Amendment in EC units, which can be expressed in either deciSiemens 

per meter or micromhos per centimeter (µmhos/cm) ( (i.e., 1.0 dS/m = 1,000 µmhos/cm). 
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presentation to the State Water Board on December 16, 2016.  Additionally, and the City fully 
supports CVCWA’s March 17, 2017 comments on the SED. 

1. The City’s RWCF, Point of Discharge, and Permitting History  

The City provides wastewater treatment service for the City of Stockton, Port of Stockton, and 
surrounding unincorporated areas of San Joaquin County, serving a population of approximately 
326,000.  The City owns and operates the RWCF in San Joaquin County, which collects, treats, 
and discharges treated wastewater to the San Joaquin River.  The RWCF provides primary 
treatment consisting of screening, grit removal, and primary sedimentation, and secondary 
treatment consisting of high rate trickling filters and secondary clarifiers.  Additional treatment is 
provided by a tertiary treatment facility that consists of facultative oxidation ponds, engineered 
wetlands, nitrifying biotowers, dissolved air flotation, mixed media filters, and 
chlorination/dechlorination facilities.  The permitted average dry weather flow capacity of the 
RWCF is 55 million gallons per day (MGD).  Currently, the RWCF’s annual average effluent 
discharge rate is 28 MGD. 

The City has planned for numerous improvements to the RWCF as identified in the City Council-
approved Regional Wastewater Control Facility Capital Improvement and Energy Management 
Plan (CIEMP).  A primary purpose of the CIEMP was to identify, budget, and prioritize 
improvements to the RWCF that are necessary to provide reliable service up to the permitted 
capacity through 2035.  (CIEMP, p. ES-3.)  Major rehabilitation and replacement projects 
include: headworks, secondary treatment facilities to meet the nitrate effluent limitations 
imposed by the Central Valley Water Board in Order No. R5-2014-0070, and other necessary 
improvements to include primary sedimentation, solids handling, and support facilities.  The City 
has committed $150 million in capital expenditures to implement the projects in the CIEMP, and 
increased wastewater rates by more than 75 percent over a five-year period, beginning in 2010, 
to fund these necessary plant improvements.   

The RWCF’s point of discharge to the San Joaquin River is located near the Port of Stockton 
and the Stockton Deepwater Ship Channel.  This location is approximately six miles 
downstream of the Brandt Bridge location.  Brandt Bridge is the furthest downstream 
compliance location for the southern Delta area.   

The City has previously modeled the RWCF discharge to support the City’s request for a mixing 
zone in its 2014 Permit.  The Delta Simulation Model II (DSM2) was used to model the 
permitted discharge rate of 55 MGD for the January 1991 through December 2012 hydrologic 
period of record to determine the effluent fraction at specific locations in the Delta, including the 
San Joaquin River at Brandt Bridge.  The modeling shows during this period that 92 percent of 
the time the RWCF effluent is not present at the Brandt Bridge location on a monthly average 
basis at detectable amounts (i.e., > 1 percent effluent fraction).  Thus, most of the time, the 
RWCF effluent would not be present at Brandt Bridge, and thus would not affect EC at that 
location.  For those months when the RWCF effluent was modeled to be present at an effluent 
fraction of 1 percent or greater on a monthly average basis, San Joaquin River flows were 
relatively low during drought-type conditions. 
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Figure 1: Map of RWCF Discharge Point and Brandt Bridge-Airport Way Compliance Segment 

 
 
The RWCF previously operated under Order No. R5-2008-0154 issued by the Central Valley 
Water Board in 2008 (2008 Permit).  The 2008 Permit established salinity requirements and 
EC effluent limitations based on the 2006 Bay-Delta Plan southern Delta EC objectives of 
700 μmhos/cm (April through August) and 1,000 μmhos/cm (September through March).  These 
EC effluent limitations were the subject of two petitions for review filed with the State Water 
Board and ultimately a petition for writ of mandate and complaint for declaratory relief in 
Sacramento County Superior Court.  The Sacramento County Superior Court entered judgment 
in a related case, City of Tracy v. State Water Resources Control Board (Case No. 34-2009-
800-392-CU-WM-GDS) (Tracy Decision), attached here as Attachment 2, in which the court 
enjoined the State Water Board and Central Valley Water Board from applying the southern 
Delta EC objectives in the 2006 Bay-Delta Plan to municipal dischargers pending compliance 
with Water Code sections 13241 and 13242.  Following the Tracy Decision, the court entered 
judgment in the action brought by the City, directing the State Water Board to rescind portions of 
its Order WQO 2009-0012 and directing the Central Valley Water Board to remove the 
EC effluent limitations from the 2008 Permit.  (Notice of Entry of Judgment Granting Peremptory 
Writ of Mandamus, City of Stockton v. State Water Resources Control Board (Case 
No. 34-2010-80000488-CU-WM-GDS), attached here as Attachment 3; Notice of Entry of Order, 
City of Stockton v. State Water Resources Control Board (Case No. 34-2010-80000488-CU-
WM-GDS), attached here as Attachment 4.) 

The RWCF currently operates under Order No. R5-2014-0070-02 issued by the Central Valley 
Water Board (2014 Permit).  Consistent with the Sacramento County Superior Court’s judgment, 
the 2014 Permit did not apply the southern Delta EC objectives, and instead established a 
performance-based EC effluent limitation of 1,300 μmhos/cm.  The 2014 Permit requires the 
City to update and implement a pollution prevention plan for salinity in accordance with Water 
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Code section 13263.3(d)(3).  The City’s current salinity management plan and latest annual 
status report are attached here as Attachment 5 and 6, respectively.  Under the 2014 Permit, 
the City is also “responsible and liable for the performance of all Control Authority pretreatment 
requirements contained in 40 CFR Part 403 . . . .”  (2014 Permit, p. 17.)  The City’s Municipal 
Code provisions governing sewer use, adopted in Ordinance No. 2015-12-08-1601, are 
attached here in Attachment 7.  

2. Proposed Southern Delta Water Quality Alternatives 

The State Water Board proposes to amend the 2006 Bay-Delta Plan by revising the water 
quality objectives that protect the agricultural beneficial use in the southern Delta and apply 
those objectives to publicly-owned treatment works (POTWs) that discharge treated wastewater 
in the southern Delta pursuant to NPDES permits.  The SED includes southern Delta water 
quality (SDWQ) Alternative 1, the No Project Alternative, and two alternatives that propose a 
numeric EC objective and associated program of implementation.  SDWQ Alternative 2 would 
establish a numeric objective of 1.0 dS/m as a maximum 30-day running average of mean daily 
EC for all months.  SDWQ Alternative 3 would establish the objective at 1.4 dS/m as a 
maximum 30-day average of mean daily EC for all months.  For both SDWQ Alternatives 2 
and 3, the objective would apply in the San Joaquin River between Vernalis and Brandt Bridge; 
Middle River from Old River to Victoria Canal; and Old River/Grant Line Canal from the Head of 
Old River to West Canal.  (SED, p. 3-40.) 

The program of implementation in the draft Revised Water Quality Control Plan in Appendix K of 
the SED (Draft Plan) proposes to apply the southern Delta EC objective to municipal 
dischargers.  Specifically, the Draft Plan states that the Central Valley Water Board: 

. . . shall regulate impose discharge controls on in-Delta discharges of salts by 
agricultural, domestic, and municipal dischargers consistent with applicable state 
and federal law, including, but not limited to, establishing water-quality based 
effluent limitations and compliance, monitoring and reporting requirements as 
part of the reissuance of National Pollutant Discharge Elimination System 
(NPDES) permits under the Clean Water Act and the regulations thereunder.  
(Draft Plan, pp. 45-46.) 

Further, the analysis of the impacts of SDWQ Alternative 2 assumes that the southern Delta EC 
objective will be applied at the end-of-pipe and result in water quality-based effluent limitations.  
The Draft Plan notes that POTWs that “discharge salinity constituents above water quality 
objectives for EC may qualify for a variance of up to ten years pursuant to Central Valley 
Regional Water Board Resolution R5 2014 0074.”  (Draft Plan, p. 46.)  The Draft Plan and SED 
identify the following compliance strategies for POTWs: new, less saline sources for water 
supply, source control, and desalination treatment systems.   

3. The City and Other Southern Delta POTWs Have a De Minimis Impact on Salinity in 
the Receiving Waters 

Before addressing the proposed program of implementation in the Draft Plan, it is important to 
note the relative contribution of POTWs to salinity in the Delta.  In multiple sections, the SED 
identifies the main factors driving salinity levels in the Delta: 
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EC values in the southern Delta are affected primarily by the salinity of water 
flowing into the southern Delta from the SJR at Vernalis, salt discharged back 
into southern Delta channels that was previously diverted for irrigation, the 
combined CVP and SWP pumping influencing salinity in the southern Delta, and 
tidal mixing of inflow from the Pacific Ocean.  (SED, p. 5-44; see also SED, 
Appendix C, p. 4-7.) 

In comparison, the SED states that the “WWTPs have only a small effect on southern Delta 
salinity.”  (SED, p. 13-23; SED, Appendix C, p. 4-7 [“Point sources of salt in the southern Delta 
have a small overall salinity effect.”].) 

Given that POTWs have a minimal impact on salinity levels in the southern Delta, compliance 
strategies, like reverse osmosis (RO) and other desalination treatment systems, that focus on 
POTWs’ impact will not necessarily result in achieving compliance with the objectives in the 
receiving water.  Other contributing factors must be addressed before the State Water Board 
imposes costly measures on POTWs with little to no water quality benefit.   

4. It Is Not Clear Where Compliance Will Be Determined 

With respect to the program of implementation that is proposed in the Draft Plan and SED, the 
Draft Plan contains contradictory language regarding where compliance with the EC objective 
will be analyzed for POTWs.  The compliance location is relevant to two different analyses that 
occur in NPDES permitting.  First, as required by federal regulations, the regional water quality 
control board (regional water board) must evaluate whether pollutants “are or may be 
discharged at a level which will cause, have the reasonable potential to cause, or contribute to 
an excursion above any State water quality standard.”  (40 C.F.R. § 122.44(d)(1).)  This is 
known as the “reasonable potential analysis.”  For pollutants that have the reasonable potential 
to cause or contribute to an excursion above a water quality objective, the regional water board 
must establish a water quality-based effluent limitation.  (Id., § 122.44(d)(1)(iii).)  Next, if 
reasonable potential exists, and an NPDES permit includes a water quality-based effluent 
limitation, the regional water board must determine whether the permittee is complying with the 
effluent limit.  This compliance determination typically involves comparing the concentration of 
the pollutant in the effluent or the receiving water to the applicable limitation.   

The question of where to conduct the reasonable potential analysis and where to determine 
compliance was at issue in the City of Tracy litigation.  In City of Tracy’s NDPES permit issued 
in 2007, the Central Valley Water Board evaluated whether Tracy’s discharge complied with the 
southern Delta EC objectives and the point of Tracy’s discharge rather than the applicable 
compliance location listed in the 2006 Bay-Delta Plan.  The court held that this was in error.  
Noting the language in the 2006 Bay-Delta Plan that “compliance locations will be used to 
determine compliance with the cited objectives,” the court found that this language made the 
objectives “applicable only at the specified compliance locations.”  (Tracy Decision, p. 39.)  
Thus, the Central Valley Water Board was required to conduct the reasonable potential analysis 
at the Old River/Tracy Road Bridge compliance location rather than at the end of Tracy’s 
discharge pipe.  (Ibid.)  Similarly, under the 2006 Bay-Delta Plan, Brandt Bridge is the 
appropriate location for reasonable potential analysis for the RWCF. 
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The Draft Plan includes the same language that the court interpreted in the 2006 Bay-Delta 
Plan: “water quality objectives cited for a general area, such as for the southern Delta, are 
applicable for all locations in that general area and compliance locations will be used to 
determine compliance with the cited objectives.”  (Draft Plan, p. 12.)  The Draft Plan, however, 
changes the compliance locations to compliance segments.  The compliance 
locations/segments in Table 2 are now listed as: San Joaquin River at Airport Way Bridge, 
Vernalis; San Joaquin River from Vernalis to Brandt Bridge; Old River from Middle River to 
Victoria Canal; and Old River/Grant Line Canal from Head of Old River to West Canal.  (Id., 
p. 15.)   

The Draft Plan explains that by switching to river segments rather than specific points, 
“compliance with the southern Delta salinity objective can better be determined in a Delta 
environment subject to alternating tidal flows.”  (Draft Plan, p. 43.)  The program of 
implementation tasks the California Department of Water Resources (DWR) and the 
U.S. Bureau of Reclamation (USBR) with developing “long-term monitoring protocols . . . to 
assess attainment of the salinity objective in the interior southern Delta.”  (Id., p. 45.)  The 
monitoring and reporting protocols “shall include specific alternative compliance locations in, or 
monitoring protocols for, the three river segments that comprise the interior southern delta 
salinity compliance locations.”  (Ibid.)  Prior to State Water Board approval of the monitoring and 
reporting protocols, “attainment of the salinity objective for the interior southern Delta will be 
assessed at stations C-6, C-8, and P-12.”  (Id., p. 43.)  

Once again, the language in the Draft Plan indicates that compliance with the southern Delta 
EC objective will be determined at the compliance locations, whether those locations are the 
current stations or future compliance points based on the monitoring and reporting protocols 
prepared by DWR and USBR and approved by the State Water Board.  However, the analysis 
in the SED for SDWQ Alternatives 2 and 3 assumes that the Central Valley Water Board will 
apply the EC objective at the end-of-pipe and establish effluent limitations equal to the objective.  
(See SED, pp. 16-215 to 16-284.)  With respect to the City specifically, the SED assumes that 
the City would have to build RO facilities to consistently comply with the proposed 1.0 dS/m 
objective.  (E.g., SED, p. 16-262.)  In the City’s case, compliance would never be appropriate at 
the end-of-pipe when the applicable water quality objective does not apply at the actual 
discharge location but six miles upstream.  

The City believes that based on the plain language in the Draft Plan, both reasonable potential 
and compliance with effluent limitations should be determined at the compliance locations, i.e., 
Brandt Bridge for the City’s discharge from the RWCF.  The City, in coordination with CVCWA 
and other southern Delta POTWs, proposes language for the program of implementation, 
provided in Attachment 1, to clarify this is the case.  However, because the SED analyzes the 
possible environmental effects of SDWQ Alternatives 2 and 3 as if compliance is determined 
end-of-pipe, the City’s response identifies the problems with such an approach.   

5. The Program of Implementation in the Draft Plan Is Inadequate for POTWs 

As defined in Water Code section 13050(j), a water quality control plan, like the Bay-Delta Plan, 
must consist of: (1) beneficial uses to be protected; (2) water quality objectives; and (3) a 
program of implementation for achieving the water quality objectives.  In establishing water 
quality objectives, the State Water Board must consider, among other factors, environmental 
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characteristics of the water body, including the quality of water available in the water body; 
water quality conditions that could reasonably be achieved through coordinated control of all 
factors which affect water quality in the area; and economic considerations.  (Wat. Code, 
§ 13241.)  Further, the program of implementation in the water quality control plan must include: 
(a) a description of the nature of actions which are necessary to achieve the water quality 
objectives; (b) a time schedule for the actions to be taken; and (c) a description of surveillance 
to be undertaken to determine compliance with the objectives.  

For POTWs, the Draft Plan and SED provide the following actions as the “reasonably 
foreseeable methods of compliance that service providers may take to comply with salinity 
requirements of SDWQ Alternative 2”: 

 Develop new, less saline source water supplies; 

 Implement salinity pretreatment programs that reduce the amount of salts that are 
discharged to the sewer system; and 

 Implement an effluent desalination process at the wastewater treatment plant before 
treated effluent is discharged to the southern Delta.  (SED, p. 16-215.) 

 
POTWs, and the City specifically, have already implemented these “reasonably foreseeable 
methods of compliance,” save for desalination.  

a. The City Has Developed Surface Water Supplies and Implemented Source 
Control   

For example, the City’s water supply is now largely comprised of surface water.  The City 
purchases approximately 6,000 acre-feet per year (afa) from Stockton East Water District 
(SEWD).  (City of Stockton, 2015 Urban Water Management Plan (July 2016) (UWMP), at 
p. 5-1.)  Additionally, the City pursued and completed its Delta Water Supply Project in 2012.  
For this project, the City acquired rights to divert up to 33,600 afa of surface water supply from 
the San Joaquin River pursuant to Water Code section 1485.  To divert and treat this water 
supply, the City constructed a new surface water intake, a water treatment plant, pump stations, 
and pipelines.  (SED, p. 16-216.)  The City has a contract with Woodbridge Irrigation District to 
purchase up to 6,500 afa when water from the San Joaquin River is not available due to 
endangered species protections.  The City developed these surface water supplies at a cost of 
approximately $230 million to its ratepayers.  (Id., p. 16-217.)   

With the completion of the Delta Water Supply Project in 2012, the City experienced an 
immediate reduction in effluent salinity as shown in Figure 2.  Since 2012, when the Delta Water 
Supply Project became operational, the annual average EC concentration in 2012, 2013, and 
2014 was lower than the annual average EC concentration in 2009, 2010, and 2011.  The 
annual average EC effluent concentration subsequently increased in 2015 and 2016 due to 
water conservation in the extreme drought years.  This increase in concentration also 
demonstrates what will likely happen in future drought years when conservation efforts intensify 
and surface water supplies are curtailed.  
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Figure 2: City of Stockton RWCF Annual Average Effluent EC, 2009-2016 

 
 
After the purchase of surface water from SEWD and Woodbridge Irrigation District, and the 
completion and operation of the Delta Water Supply Project, the remaining portion of the City’s 
water supply is sourced from groundwater.  However, this is not a large portion.  In 2015, an 
extreme drought year when surface water was curtailed, the City’s total water supply for 2015 
was 24,843 acre-feet, and of that total, the City used 6,628 acre-feet of groundwater.  (UWMP, 
p. 5-11.)  Thus, any hypothetical conversion to surface water from the remaining portion of the 
City’s water supply composed of groundwater would only have a marginal effect on effluent 
salinity.  The reduction of effluent salinity by moving to less saline water supplies has already 
been realized.  

In addition, the less saline surface water supplies suggested by the SED are hypothetical.  The 
SED states that municipal dischargers could simply “procur[e] and provid[e] alternate low-
salinity water sources to water users in a service area,” but also admits that the “location, timing 
of construction, details of operation, and source of low-salinity water are all unknown.”  (SED, 
p. 16-217.)  The City has experience in pursuing the SED’s suggested method of compliance.  
Any surface water supply must have a reliable, or sufficiently senior, water right to ensure a 
municipal drinking water supply is not subject to curtailment during summer months, drought 
years, or shortages based on endangered species protection.  Variability in supply obtained 
under the existing contract from SEWD drove the City to pursue its own water right from the 
Delta.  Stockton invested millions in developing a supplemental surface supply under SEWD’s 
Central Valley Project contract from the New Melones Reservoir only to realize that investment 
has failed to deliver a reliable supply.  Stockton’s experience is that contract water is difficult to 
obtain, highly variable, expensive, and does not satisfy the long term goal of protecting 
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groundwater sources and improving water quality.  Indeed, these factors may be exacerbated 
by the SED and Draft Plan’s proposed unimpaired flow objectives.   

For all these reasons, the first suggested method of compliance is not a reasonable method of 
achieving the objective proposed in SDWQ Alternative 2.  The City has already procured and 
incorporated surface water into its water supply resources and obtained the corresponding 
reduction in effluent salinity.  Similarly, the City already implements a pretreatment program and 
a salinity minimization plan under its NPDES permit.  Both the City’s 2008 Permit and the most 
recently adopted 2014 Permit require the City to submit and implement a pollution prevention 
plan for salinity that meets the requirements of Water Code section 13263.3(d)(3).  
(2008 Permit, p. 22; 2014 Permit, p. 16.)  Under its NPDES Permit, the City is also responsible 
for all Control Authority pretreatment requirements under part 403 of title 40 of the Code of 
Federal Regulations.  Thus, the City has long been implementing source control; improvements 
in salinity from this compliance method are not anticipated. 

b. Building RO Will Have Almost No Impact on Salinity in the Receiving Water   

The remaining action left in the program of implementation is desalination effluent treatment.  
The State Water Board has previously recognized that forcing RO technology on POTWs in the 
southern Delta, before implementing other measures to reduce salt loads in the Delta, is not a 
“reasonable approach.”  (State Water Board Order WQ 2005-0005, In the Matter of the Petition 
of City of Manteca for Review of Waste Discharge Requirements Order No. R5-2004-0028 
[NPDES No. CA0081558] and Cease and Desist Order No. R5-2004-0029 Issued by the 
California Regional Water Quality Control Board, Central Valley Region (2005), p. 14.)  Yet, the 
SED and Draft Plan now propose that the City and other POTWs “could implement such 
programs.”  (SED, p. 16-262.)   

The cost of building and operating RO is significant.  For the RWCF to operate reliably to meet a 
1,000 µmhos/cm EC effluent limitation as a monthly average, approximately 14.8 MGD of flow 
would require RO treatment.  This estimate is based on the following assumptions:  

1. EC cannot exceed 1,000 µmhos/cm as a monthly average; 

2. An effluent EC equal to 1,267 µmhos/cm, which is the maximum monthly 

average EC for the period January 1, 2009, through January 1, 2017; 

3. Average dry weather flow capacity of 55 MGD; 

4. 98 percent removal efficiency (Water Reuse by Metcalf & Eddy, 2007); and  

5. A 25 percent safety factor to account for daily and monthly variability flow 

and EC. 

The City estimates the capital costs to construct an RO facility to treat approximately 14.8 MGD 
of effluent from the RWCF to be approximately $93.3 million.  Annual operation and 
maintenance costs would total $9.2 million.  These planning level costs are based on technical 
memorandum prepared by Larry Walker Associates (2012), Technical Evaluation of a Variance 
Policy and Interim Salinity Program for the Central Valley Region, prepared for the Central 
Valley Water Board Salinity Variance Program Staff Report (June 2014). 
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Figure 3: Planning Level Costs for Reverse Osmosis (RO) Treatment 

 
RO Treatment 

(MGD) required to 
meet 

1,000 μmhos/cm 
EC limit 

Cost ($ million) 

Capital Annual O&M Total Annual 

City of Stockton 14.8 $93.3 $9.2 $15.5 

Notes: 
1.  Effluent flow requiring RO treatment to meet a 1,000 µmhos/cm (1.0 dS/m) EC effluent limitation using a 25% safety factor 
to address the range of influent EC concentrations observed for the facility. 

2.  Capital and O&M costs developed using: Memorandum: Modification of Flow Basis for Treatment Train Costs as Previously 
Presented in “Advanced Treatment Alternatives for the Sacramento Regional Wastewater Treatment Plant” (Carollo, March 
2009). (Carollo, 2010). 

3.  Treatment costs include engineering, administrative, legal, and contingency.  All costs in December 2016 dollars 
(ENRCCI 11026).   

4.  Total Annual Cost = Annualized Capital Cost + Annual O&M Cost. 

 
 

Figure 4: Additional Greenhouse Gas Emissions Associated with the Operation of RO Treatment 
Systems 

 

Effluent Treated with 
RO (MGD) 

Estimated Daily 
Electricity Usage for RO 

Treatment (kWh)1 

Estimated Annual CO2 
Emissions 

(metric tons)2 

City of Stockton 14.8 162,800 21,833 

1.  Daily power usage based on estimate of 11,000 kWh consumed per million gallons treated with RO (Carollo, 2007). 

2.  CO2 emissions based on 0.81 lbs of CO2 produced per kWh of electricity consumed (CCAR, 2007). 

 
Further, there are significant environmental effects caused by RO facilities.  The treatment is 
energy intensive and would result in increased greenhouse gas emissions.  (SED, p. 16-273 
[stating that impacts of RO from increased greenhouse gas emissions are significant and 
unavoidable].)  Likewise, the operation of RO facilities produces highly saline brine, which 
introduces the difficult problem of brine disposal.  In this regard, the SED’s analysis of brine 
disposal is inadequate and unrealistic.  Given the comprehensive effort in the Central Valley to 
manage salinity through the Central Valley Salinity Alternatives for Long-Term Sustainability 
process (CV-SALTS) and other regulatory processes, it seems unlikely that disposing of brine in 
landfills would be a viable option.  For the City, the most likely method of brine disposal would 
be trucking the waste to an offsite, and likely offshore, disposal facility.   

Most importantly, constructing and operating RO facilities will not have an effect on achieving 
compliance with the proposed EC objective in SDWQ Alternative 2.  Analysis of the effect of the 
RWCF effluent discharge on EC at Brandt Bridge was conducted utilizing modeling results from 
mixing zone studies previously completed by the City for its 2014 Permit.  The mixing zone 
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studies utilized DSM2 to simulate the historical San Joaquin River flow and RWCF effluent 
discharge conditions for the period January 2009 through July 2014 in the river upstream and 
downstream of the outfall.  This modeling is documented in reports submitted to the Central 
Valley Water Board for development of the 2014 Permit.  The modeling included simulation of 
the effluent fraction at Brandt Bridge, which is represented in DSM2 by model node 11.   

The plot below shows the San Joaquin River EC at Brandt Bridge for two conditions.  The first is 
the 30-day average EC measured at Brandt Bridge (reported on the California Data Exchange 
Center, Station ID “BDT”).  The second condition shows the simulated EC for a scenario in 
which the RWCF effluent is not present at Brandt Bridge.  The simulated EC was calculated 
from the modeled EC fraction, historical monthly average effluent EC levels, and historical 
Brandt Bridge EC according to a mass-balance calculation.  As described previously, the RWCF 
effluent is rarely present at Brandt Bridge; hence, there is no difference in EC for these two 
scenarios most of time.  That is, for 96 percent of the period from 2009-2014, the effluent EC 
from the RWCF had no effect on EC at Brandt Bridge. 

During the brief time when a very small fraction of effluent is present at Brandt Bridge, the effect 
of the RWCF effluent depends on the ambient background EC at Brandt Bridge, the effluent EC, 
and the amount of effluent present.  The modeling shows that a very small fraction of effluent 
was present at Brandt Bridge in the summer of 2013, which is illustrated by the difference 
between the light blue line representing measured EC and the yellow line representing the 
condition in which it is assumed effluent is not present.  Effluent EC was about 950 µmhos/cm 
during this time, so removing that minor contribution would result in a lower river EC, as shown 
in the plot.  However, in either case, the EC is well below the proposed EC objective of 
1,000 µmhos/cm. 
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Figure 5: Estimated 30-day Average EC at Brandt Bridge, prepared by Robertson-Bryan, Inc. 

 
 
Because effluent from the RWCF rarely reaches the Brandt Bridge compliance location, 
constructing and operating RO to comply with a 1.0 dS/m effluent limitation would not have an 
effect on salinity in the San Joaquin River at Brandt Bridge.  Forcing the City to construct RO 
facilities, a project which will have significant and unavoidable impacts, would not help achieve 
the objective in the receiving water.  This proposed method of compliance for POTWs is 
inadequate and unreasonable.   

6. The State Water Board Should Adopt CVCWA’s Proposed Implementation 
Language 

To ensure that POTWs are regulated in a manner that is effective and not overly burdensome, 
the program of implementation for the proposed southern Delta salinity water quality objective 
should include the provisions recommended by CVCWA and included herein as Attachment 1.  
The draft language eliminates the ambiguity regarding compliance locations and instructs the 
Central Valley Water Board to conduct reasonable potential analyses for dischargers at the 
historic compliance locations: San Joaquin River at Airport Way Bridge, Vernalis; San Joaquin 
River at Brandt Bridge; Old River near Middle River; and Old River at Tracy Road Bridge.  This 
will ensure that available dilution will be considered, as required by Code of Federal 
Regulations, title 40, section 122.44(d)(1)(ii).   

Further, the draft language addresses how the Central Valley Water Board should calculate 
water quality-based effluent limitations based on the southern Delta EC objectives and 
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performance-based effluent limitations.  The City, in coordination with CVCWA, recommends 
that water quality-based effluent limitations be based on mass-based load allocations developed 
through a watershed loading analysis and facility-specific water quality modeling analysis, akin 
to the waste load allocation (WLA) process used with total maximum daily loads (TMDL), as 
described in U.S. Environmental Protection Agency (USEPA) regulations and NPDES permit 
guidance.  This mass-based load allocation can be developed using any reasonable allocation 
scheme that meets antidegradation requirements and other California water quality standards.  
(See USEPA, Technical Support Document for Water Quality-Based Toxics Control (1991), 
p. 69.)  Water quality-based effluent limitations could also be based on dilution, if the discharger 
so requests.  Finally, NPDES permits for southern Delta POTWs should also include other 
provisions to ensure that mass loadings of salinity will not unreasonably increase in the future. 

7. The SED Does Not Adequately Analyze the Impacts of SDWQ Alternative 2  

Finally, the City believes that the State Water Board can address its concerns by adopting the 
proposed implementation language.  These concerns extend to the adequacy of the 
environmental analysis included in the SED under the standards required by the California 
Environmental Quality Act (CEQA).  

The SED concludes that SDWQ Alternative 2 is the environmentally superior alternative.  (SED, 
p. 18-33.)  This alternative was selected after comparing the impacts of a no-project alternative, 
SDWQ Alternative 2, and SDWQ Alternative 3.  (SED, p. 18-32.)  CEQA requires that when “the 
environmentally superior alternative is the ‘no project’ alternative, the EIR shall also identify an 
environmentally superior alternative among the other alternatives.”  (Cal. Code Regs., tit. 14, 
§ 15152.6(e)(2).)  As the SED states, this involves evaluating which alternative would result in 
the fewest significant impacts yet still achieve project objectives.  (SED, p. 18-32.)  However, 
the SED selects SDWQ Alternative 2 as the environmentally superior alternative when it will 
result in significant and unavoidable impacts (on service providers), while SDWQ Alternative 3 
will not result in any significant and unavoidable impacts.  (SED, p. 18-32.)   

The SED attempts to massage its preferred alternative into the environmentally superior 
alternative by essentially re-evaluating the impacts of the 1.4 dS/m objective proposed in SDWQ 
Alternative 3.  This results in an analysis that is inconsistent with the rest of the SED.  
Specifically, the SED’s evaluation of the SDWQ alternatives’ impacts on agricultural uses found 
that there would be a less-than-significant impact on agricultural uses under both SDWQ 
Alternatives 2 and 3.  (SED, pp. 11-56 - 11-57.)  It also concludes that neither alternative is 
likely to affect historical salinity levels in the southern Delta.  (SED, p. 11-56.)  Even in 
evaluating the slightly higher salinity level in SDWQ Alternative 3, the SED finds that the most 
salt-sensitive crop grown in the southern Delta, dry beans, would not suffer yield losses greater 
than 10 percent, which is less than the significance threshold identified in the SED.  (SED, 
p. 11-57.)  Thus, the SED concludes that SDWQ Alternative 3 would not have a significant 
impact on agriculture in the southern Delta.  (SED, p. 11-57.)  Despite this, the SED inexplicably 
concludes that SDWQ Alternative 3 would not meet the project goal of reasonably protecting 
agricultural uses, and could not be the environmentally superior alternative.  (SED, p. 18-33.)  
This analysis is inconsistent with the earlier conclusion that SDWQ Alternative 3 would not have 
a significant impact on agricultural uses.   
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An even more concerning example of this re-evaluation of SDWQ Alternative 3 is in the SED’s 
discussion of the significant impacts that SDWQ Alternative 2 will have on service providers.  
The SED first correctly states that SDWQ Alternative 3 “would be considered the 
environmentally superior alternative because it has fewer significant and unavoidable impacts.”  
(SED, p. 18-32.)  Then, it begins to erode the conclusion reached in chapter 13 that SDWQ 
Alternative 2 would have significant and unavoidable impacts on service providers, but SDWQ 
Alternative 3 would not.  The SED now states that “significant and unavoidable impacts could 
still occur under SDWQ Alternative 3 because of the program of implementation and the 
potential for agricultural return flow salinity control or low lift pumping stations.”  (SED, p. 18-32.)  
The SED continues and provides that because “the potential combination of methods of 
compliance under the SDWQ alternatives is unknown, so is the scope, magnitude and location 
of the significant and unavoidable impacts.”  (SED, p. 18-32.)  This makes no sense.  If SDWQ 
Alternative 3 truly has the potential to result in significant and unavoidable consequences to 
service providers, then the discussion and analysis in chapter 13 should reflect this.  It seems 
difficult to come to such a conclusion, when the SED is premised on service providers needing 
to implement RO to reach the objective proposed in SDWQ Alternative 2, which is unnecessary 
for the cities to do under SDWQ Alternative 3.  Additionally, the uncertainty that the SED brings 
forward about SDWQ Alternative 3’s impacts in this chapter should have been raised and 
discussed in chapters 13 and 16, where the impacts of SDWQ Alternative 3 on service 
providers were analyzed.   

The proposed approach recommended by the City, namely ensuring that the program of 
implementation provides manageable means for POTW compliance with the proposed salinity 
objective, could result in a finding in chapter 13 that SDWQ Alternative 2, the State Water 
Board’s preferred alternative, would have less-than-significant impacts on service providers.  
Everything else being the same, this would put SDWQ Alternative 2 and SDWQ Alternative 3 on 
equal footing in terms of neither having significant and unavoidable impacts, and it might allow 
the State Water Board to find that SDWQ Alternative 2 is the environmentally superior 
alternative.   

8. Conclusion  

The City appreciates the opportunity to provide comments on the proposed southern Delta EC 
objectives and offer a recommended approach for ensuring a workable path to compliance.   

Sincerely, 

 
Robert L. Granberg, P.E. 
Assistant Director 
City of Stockton, Municipal Utilities Department 
 
Encs. (Attachments 1 through 7) 
cc:  Paul S. Simmons, Esq. 

Michelle Brown, Robertson-Bryan, Inc. 
Tara Mazzanti, Deputy City Attorney 
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To be inserted in the Revised Water Quality Control Plan, contained in Appendix K to the SED, 

after section VI.B.1.v, and replacing sections IV.B.1.vi-vii: 

v. DWR’s and USBR’s water rights shall be conditioned to require continued operations of 

the agricultural barriers at Grant Line Canal, Middle River, and Old River at Tracy, or other 

reasonable measures, to address the impacts of SWP and CVP export operations on 

water levels and flow conditions that might affect southern Delta salinity conditions, 

including the assimilative capacity for local sources of salinity in the southern Delta. The 

water right conditions shall require any necessary modifications to the design and 

operations of the barriers or other measures as determined by the COP.  

vi. In addition to the above requirements, the salinity water quality objective for the southern 

Delta will be implemented through the Lower San Joaquin River flow objectives, which will 

increase inflow of low salinity water into the southern Delta during February through June 

and thereafter under adaptive implementation to prevent adverse effects to fisheries. This 

These implementation measures will assist in achieving the southern Delta water quality 

objective. 

vii. The Central Valley Regional Water Board shall regulate impose discharge controls on in-

Delta discharges of salts by agricultural, domestic, and municipal dischargers consistent 

with applicable state and federal law, including, but not limited to, establishing water-

quality based effluent limitations and compliance, monitoring and reporting requirements 

as part of the reissuance of National Pollutant Discharge Elimination System (NPDES) 

permits under the Clean Water Act and the regulations thereunder. Publicly-owned 

treatment works (POTWs) regulated by NPDES permits that discharge salinity 

constituents above water quality objectives for EC may qualify for a variance of up to ten 

years pursuant to the Central Valley Regional Water Board Resolution R5-2014-0074. 

Actions by POTWs to comply with water quality objectives for EC include, without 

limitation, source control, such as reducing salinity concentrations in source water 

supplies; pretreatment programs, such as reducing water softener use among water users; 

and desalination.  

viii.   Determining Reasonable Potential To Cause Or Contribute To An Exceedance Of 

The Southern Delta Salinity Water Quality Objective (Reasonable Potential 

Analysis): Federal regulations at 40 C.F.R. 122.44(d)(1)(ii) require that, “When 

determining whether a discharge causes, has the reasonable potential to cause, or 

contributes to an in-stream excursion above a narrative or numeric criteria within a State 

water quality standard, the permitting authority shall use procedures which account for 

existing controls on point and nonpoint sources of pollution, the variability of the pollutant 

or pollutant parameter in the effluent . . . , and where appropriate, the dilution of the 

effluent in the receiving water.”  To account for the factors identified in 40 C.F.R. 

122.44(d)(1)(ii), such as existing controls on point and nonpoint sources of pollution, the 

variability of the pollutant or pollutant parameter in the effluent, and the dilution of the 
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effluent in the receiving water, the Central Valley Regional Water Board shall consider the 

following factors when conducting the Reasonable Potential Analysis for salinity:  

(a) Compliance Locations for Reasonable Potential Analysis: When evaluating 

whether a discharge by a Publicly-owned treatment works (POTW) regulated by an 

NPDES permit has the reasonable potential to cause or contribute to an in-stream 

excursion of the southern Delta EC objectives, the Central Valley Regional Water 

Board shall consider available dilution of the effluent in the receiving water, as 

determined at the following compliance location closest to the point of discharge: San 

Joaquin River at Airport Way Bridge, Vernalis; San Joaquin River at Brandt Bridge; Old 

River near Middle River; and Old River at Tracy Road Bridge. 

 

(b) Controllable Factors Policy: Controllable water quality factors are not allowed to 

cause further degradation of water quality in instances where other factors have 

already resulted in water quality objectives being exceeded.  Controllable water quality 

factors are those actions, conditions, or circumstances resulting from human activities 

that may influence the quality of the waters of the State, that are subject to the 

authority of the State Water Board or Regional Water Board, and that may be 

reasonably controlled.  Where the salinity of a facility’s discharge exceeds the 

southern Delta salinity water quality objective, but sampling and/or modeling 

demonstrate that the facility’s discharge will not cause any meaningful change or 

degradation of the receiving water (i.e., downstream salinity is determined by upstream 

conditions), the facility is not meaningfully or ‘reasonably’ causing or contributing to an 

exceedance of the southern Delta salinity water quality objective.  In these cases, 

where the cause of the exceedance is due to uncontrollable factors, the cessation of 

the facility’s discharge would not meaningfully impact downstream receiving water 

conditions.  Consequently, the discharge would not have reasonable potential to cause 

or contribute to an exceedance of the southern Delta salinity water quality objective, 

and water quality-based effluent limitations are not required. 

 

(c) Consideration of Dilution and Assimilative Capacity: When conducting the 

Reasonable Potential Analysis, federal regulations allow procedures that account for 

existing controls on point and nonpoint sources of pollution and that consider dilution 

of the effluent in the receiving water.  DWR’s and USBR’s water rights are existing 

controls that provide sufficient flow (i.e., through the Lower San Joaquin River flow 

objectives) and other measures (e.g., southern Delta agricultural barrier program) to 

provide dilution and assimilative capacity for local sources of salinity in the southern 

Delta.  When conducting the Reasonable Potential Analysis for NPDES permitted 

dischargers within the southern Delta, the Central Valley Regional Water Board shall 

consider these existing controls and dilution by allowing for use of assimilative capacity 

on an annual average basis.  

 

(d) Insufficient Data/Information to Conduct a Reasonable Potential Analysis: Data 

may be unavailable or insufficient for the Central Valley Regional Water Board to 
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conduct the Reasonable Potential Analysis.  If data are unavailable or insufficient to 

conduct the Reasonable Potential Analysis, the Central Valley Regional Water Board 

shall require additional monitoring at the applicable compliance location in place of a 

water-quality based effluent limitation.  The discharger may satisfy the additional 

monitoring requirement through participation in a regional monitoring program.  In 

addition, to ensure salinity discharge is minimized, the Central Valley Regional Water 

Board shall consider including (1) a performance-based effluent limitation derived in 

accordance with section IV.B.1.ix.b; (2) a salinity evaluation and minimization plan; 

(3) participation in the Central Valley Regional Water Board’s Salinity Management 

Strategy for the 2017 Central Valley Salinity and Nitrate Management Plan (SNMP) or 

a similar program as described in subsection IV.B.1.x.f below.  

ix. Derivation of Effluent Limitations: 

(a) Water Quality-based Effluent Limitations When Reasonable Potential Exists:  

1. After considering the factors in section IV.B.1.viii, where a discharge is found 

to have reasonable potential to cause or contribute to an in-stream 

exceedance of the southern Delta salinity objectives, a water quality-based 

effluent limitation is required.   

2. Unless otherwise requested by the discharger, the Central Valley Regional 

Water Board shall calculate a final water quality-based effluent limitation by 

calculating a mass-based load allocation, using a watershed loading analysis 

consistent with methods for developing a Wasteload Allocation in the USEPA 

Technical Support Document for Water Quality-Based Toxics Control (1991) 

(USEPA TSD), and use the mass-based load allocation as the final water 

quality-based effluent limitation.   

3. At the request of the discharger, the Central Valley Regional Water Board 

may calculate a final water quality-based effluent limitation by using a steady 

state model to determine critical ambient conditions as an annual average 

concentration at compliance locations specified in IV.B.1.viii.a to calculate 

and apply appropriate dilution factors determined through DWR DSM2 or 

equivalent modeling; or by using a dynamic model following procedures 

described in the USEPA TSD to calculate dilution credits. 

 

(b) Performance-based Effluent Limitations: If the Central Valley Regional Water Board 

determines that a performance-based effluent limitation is necessary because there is 

insufficient data to conduct a Reasonable Potential Analysis, or because a facility is 

unable to achieve immediate compliance with a final water quality-based effluent 

limitation derived in accordance with IV.B.1.ix.a, the performance-based effluent 

limitation shall be a mass-based limit calculated as an annual average and shall 

account for water conservation during drought and growth in the service area.   
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x. Compliance with Water Quality-Based Effluent Limitations: When a POTW regulated by 

an NPDES permit cannot comply with final water quality-based effluent limitations related to 

southern Delta salinity objectives calculated in compliance with section IV.B.1.ix.a, the Central 

Valley Regional Water Board may use the following options:  

(a) Issue a variance pursuant to the Central Valley Regional Water Board Resolution 

R5-2014-0074, or pursuant to any subsequent salinity variance adopted by the 

Central Valley Regional Water Board;  

(b) Adopt a narrative or best management practice-based effluent limitation; 

(c) Issue an in-permit compliance schedule for a period of up to 50 years to allow for 

implementation of the Central Valley Regional Water Board’s Salinity Management 

Strategy contained in the SNMP; 

(d) Require participation in the development of a total maximum daily load (TMDL) for 

EC in the southern Delta; 

(e) Require participation in efforts to implement the Salinity Management Strategy 

contained in the SNMP; and/or 

(f) Implement other actions consistent with policies adopted into the Water Quality 

Control Plan for the Sacramento-San Joaquin River Basin by the Central Valley 

Regional Water Board (e.g., offsets, alternative compliance projects).  
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Department 29 
Superior Court of California 

County of Sacramento 
720 Ninth Street 

Timothy M. Frawley, Judge 
Frank Temmerman, Clerk 

Hearing Held: Friday, October 1, 2010, 9:00 a.m. 

CITY OF TRACY 

V. 

CALIFORNIA STATE WATER 
RESOURCES CONTROL BOARD 

CENTRAL VALLEY CLEAN WATER 
ASSOCIATION 

Case Number: 34-2009-80000392 

Proceedings: Petition for Writ of Mandate and Complaint for Declaratory 
Relief 

Filed By: Melissa Thorme and Leslie Fredrickson, Downey Brand LLP, 
Attorneys for Petitioner City of Tracy; Paul Simmons and 
Theresa Dunham, Somach Simmons & Dunn, Attorneys for 
Intervenor/Plaintiff Central Valley Clean Water Association 

On March 3, 2011, the Court issued its Tentative Statement of Decision (Tentative 
Decision) in this matter. On March 11 and 14, 2011, the parties timely filed 
objections to the Tentative Decision. On April 15, 2011, the Court held a hearing to 
discuss the objections.^ The matter was argued and submitted Having taken the 
matter under submission, the Court hereby rules on the objections and issues its 
Final Statement of Decision. 

FINAL STATEMENT OF DECISION 

Introduction 

Petitioner City of Tracy has filed a petition for a peremptory writ of mandate and 
complaint for declaratory relief seeking to invalidate certain provisions of the 2006 
Water Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin 
Delta related to the regulation of salinity. Tracy also seeks a peremptory wnt of 

^ The Court notes that most of the objections are to the conclusions reached, and are therefore 
technically improper All that is required is an explanation of the factual and legal basis for the 
Court's decision on the principal controverted issues at trial However, because the Court has not 
yet entered a final judgment in this proceeding, the Court retains inherent constitutional authority 
to reconsider, correct, or change its ruling, and the Court has exercised that authority where 
appropriate 
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mandamus to invalidate or modify certain provisions of a May 19, 2009, decision and 
order Issued by the State Water Resources Control Board applying the challenged 
provisions of the 2006 Bay-Delta Plan to Tracy's municipal wastewater treatment 
plant discharges 

Intervener Central Valley Clean Water Association (Clean Water Association), a non
profit association representing more than 60 publicly-owned wastewater treatment 
facilities, joins Tracy In seeking to invalidate the contested provisions of the 2006 
Bay-Delta Plan and the May 19, 2009, precedential decision applying those 
provisions to Tracy's municipal wastewater treatment plant. 

The Court grants the petition in part, and denies the petition in part. The Court 
concludes that Respondent State Board failed to undertake the analysis required by 
Water Code section 13241 when the Board established the water quality objectives 
for electrical conductivity ("EC"). Accordingly, the Court concludes that a writ shall 
be granted directing the Board to conduct the required § 13241 analysis and 
reconsider the EC objectives after the § 13241 factors have been considered. 

In addition, the Court concludes that the 2006 Bay-Delta Plan's program of 
implementation is inadequate in relation to municipal dischargers. Accordingly, the 
Court shall issue a writ compelling the Board to adopt an adequate program of 
implementation that describes the nature of the actions necessary for municipal 
dischargers to achieve the EC objectives (including recommendations for 
appropriate action by them), provides a reasonable time schedule for the actions to 
be taken, and includes a description ofthe surveillance required to determine their 
compliance. 

Having concluded that the EC objectives were not validly adopted, and'that the 2006 
Bay-Delta Plan's program of implementation is inadequate for municipal discharges, 
the Court finds the Board prejudicially abused its discretion in applying the 2006 
Bay-Delta Plan to Tracy's municipal wastewater treatment plant. In addition, the 
Board prejudicially abused its discretion in finding the 2006 Bay-Delta Plan 
authorizes the Board to perform the "reasonable potential" analysis at the end of 
Tracy's discharge pipe, rather than at the Old River/Tracy Road Bridge compliance 
location 

Accordingly, the Court shall issue a peremptory writ of mandate compelling the 
Board to vacate the provisions ofthe May 19, 2009, Order relating to effluent 
limitations for electrical conductivity, and to reconsider and revise its Order in a 
manner consistent with this ruling. 

In all other respects, the Court denies the challenges to the Board's Water Quality 
Control Plan and the Board's May 19, 2009 Order applying the Water Quality Control 
Plan to Tracy's municipal wastewater treatment plant. 

The Court shall not require the Board to invalidate the existing EC objectives 
pending the Board's return to the writ, but shall enjoin the Board from applying the 
EC objectives to Tracy and other municipal dischargers pending reconsideration of 
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the EC objectives and adoption of an adequate program of implementation for 
municipal dischargers, in compliance with this Court's ruling. 

The Court denies the request for declaratory relief, as unnecessary. 

Background Facts and Procedure 

The quality of our nation's waters is governed by a complex statutory and regulatory 
scheme that implicates both federal and state responsibilities {City ofBurbank v 
State Water Resources Control Board {2005) 35 Cal.4th 613, 619.) 

The primary federal law governing water pollution in the United States is the Clean 
Water Act. The Clean Water Act is a comprehensive water quality statute designed 
to restore and maintain the chemical, physical, and biological integrity of the Nation's 
waters. {Id.) The Act's national goal was to eliminate by 1985 the discharge of 
pollutants into navigable waters ofthe United States {Id., see also 33 U.S.C. § 
1251(a)(1)) To accomplish this goal, the Act requires compliance with "effluent 
limitations," which are restnctions on the quantities, rates, or concentrations of 
chemical, physical, biological, and other constituents discharged from point sources 
into navigable waters {City ofBurbank, supra, 35 Cal.4th at p.620; see also 33 
U.S.C. §§1311, 1362(11).) 

The Act provides for two sets of effluent limitations applicable to polluters. First, 
polluters must comply with technology-based effluent limitations, which are 
limitations based on the best available or practical technology for the reduction of 
water pollution. {Communities for a Better Environment v State Water Resources 
Control Board {2003) 109 Cal.App.4th 1089, 1093.) 

Second, the polluter must comply with more stringent water quality-based effluent 
limitations (or WQBELs), where applicable. {Id.) Congress supplemented the 
technology-based effluent limitations with water quality-based effluent limitations so 
that point sources, despite individual compliance with effluent limitations, may be 
further regulated to prevent water quality from falling below acceptable levels. {Id.) 
Thus, WQBELs implement water quality standards. {Id. at p. 1094.) 

The Clean Water Act requires WQBELs whenever the permitting agency determines 
that pollutants are or may be discharged at a level which will cause, or have the 
reasonable potential to cause, or contribute to, an excursion above any established 
water quality standard.^ {Id.; see also 40 C F R. § 122 44(d)(1).) 

Water quality standards establish the desired condition of a watenway 
{Communities for a Better Environment, supra, 109 Cal App.4th at p. 1092.) Water 
quality standards define the water quality to be attained or maintained for a water 
body by determining the designated beneficial uses ofthe water body and setting 

2 This analysis is commonly referred to as the "reasonable potential" analysis 
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water quality criteria sufficient to protect those designated uses.^ {Id., see also 33 
U.S.C. § 1313(c)(2)(A); 40 C.F.R. § 131.3(i).) 

Water quality standards are, in general, promulgated by the states. {Id. at p 1092.) 
However, the U.S. EPA provides states with guidance in the drafting of water quality 
standards and reviews and approves state water quality standards. {City of 
Burbank, supra, 35 Cal.4th at p.621; see also 33 U.S.C. § 1313(c)(2); Water Code § 
13245."*) If the EPA recommends changes to state water quality standards and a 
state fails to comply with the recommendation, the Clean Water Act authorizes the 
EPA to promulgate water quality standards for the state {City ofBurbank, supra, 35 
Cal.4th at p 621; see also 33 U.S.C. § 1313(c)(2)) 

In California, the governing state law, the Porter-Cologne Water Quality Control Act 
(Porter-Cologne), assigns the task of establishing water quality standards to the 
State Water Resources Control Board (State Board) and the nine Regional Water 
Quality Control Boards, which together comprise the principal state agencies with 
primary responsibility for the coordination and control of water quality. (Water Code 
§13001.) 

Porter-Cologne requires regional boards to establish water quality objectives through 
regional water quality control plans (or basin plans). However, the State Board, 
which is responsible for overseeing the activities of the various regional boards, also 
may formulate its own water quality control plans which supersede conflicting 
regional basin plans (l/l/aferKeepers Northern California v. State Water Resources 
Control Bd. (2002) 102 Cal.App.4th 1448, 1452; Water Code § 13170 ) 

Water quality control plans must (1) identify the "beneficial" uses of the water to be 
protected, (2) establish "water quality objectives" to protect those uses, and (3) 
establish a "program of implementation" to achieve those objectives.^ The program 
of implementation must include a description of the nature of the actions necessary 
to achieve the objectives, including recommendations for appropriate action by any 
entity, a time schedule for the actions to be taken; and a description ofthe 
surveillance to be undertaken to determine compliance with the objectives. (Water 
Code §13242.) 

A fundamental premise of Porter-Cologne is that water quality regulation must be 
"reasonable." The goal of Porter-Cologne is to attain the highest quality water which 
IS reasonable, considering all demands being made and to be made on those waters 
and total value involved, beneficial and detrimental, economic and social, tangible 
and intangible. (Water Code § 13000.) Consistent with this goal, Porter-Cologne 
requires water quality control plans to establish such water quality objectives as "will 

^ Water quality critena can be expressed either as numeric quantitative limitations, pollutant 
concentrations or levels, or as narrative statements (40 C F R § 131 3(b)) 
^ Citations are to California authonty, unless otherwise indicated 
^ Beneficial uses may include, but are not limited to, domestic, municipal, agricultural, and 
mdustnal supply, power generation, recreation, aesthetic enjoyment, navigation, and preservation 
and enhancement of fish, wildlife and other aquatic resources or preserves (Water (Jode § 
13050) 
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ensure the reasonable protection of beneficial uses" and the prevention of nuisance. 
(Water Code §§ 13050(f), 13241.) 

When establishing water quality objectives, Porter-Cologne imposes an affirmative 
duty on the State to consider a number of factors, including economic 
considerations, environmental characteristics of the area, and whether the proposed 
objective is attainable. (Water Code § 13241; see also RBI 545-1549 [Attwater 
Memo].) 

State beneficial uses and water quality objectives are analogous to federal 
designated uses and water quality criteria. If they are approved by the U.S. EPA, 
state water quality objectives constitute the water quality standards for purposes of 
compliance with the (ilean Water Act. Thus, in most instances, state water quality 
objectives, established through the adoption of water quality control plans, are the 
federal water quality standards. 

Under both state and federal law, a permit is required to discharge pollutants from 
point sources to surface waters These permits are known under state law as Waste 
Discharge Requirements (WDRs) and under federal law as National Pollutant 
Discharge Elimination System (NPDES) permits. (33 U S C. § 1342, Water Code § 
13374 ) WDRs established by the state are the equivalent of NPDES permits 
required by federal law. (Water Code § 13374.) Thus, WDRs issued by regional 
water boards ordinanly also serve as NPDES permits under federal law {City of 
Burbank, supra, 35 Cal 4th at p 631.) The regional boards issue discharge permits 
in orders adopted through quasi-adjudicatory proceedings. 

Discharge permits are the pnmary means of enforcing the effluent limitations and 
water quality standards required by the Clean Water Act. {City ofBurbank, supra, 35 
Cal.4th at p.621.) NPDES permits must contain any (technology-based) effluent 
limitations set by the EPA or the state, as well as any more stnngent (water quality-
based) effluent limitations necessary to meet applicable water quality standards. 

At issue in this case are the water quality criteria (or, to use the state term, 
objectives) for salinity in the southern portion of the Sacramento-San Joaquin Delta 
(the "southern Delta salinity objectives"^) and the State Board order applying those 
water quality objectives to the WDR/NPDES permit for the City of Tracy's municipal 
wastewater treatment plant. Based on the 2006 amendments to the Water Quality 
Control Plan for Salinity for San Francisco Bay/Sacramento-San Joaquin Delta 
Estuary (the "2006 Bay-Delta Plan"), the State Board ordered the Central Valley 
Regional Board to amend Tracy's WDR/NPDES Permit to require final water quality-
based effluent limitations to implement the southern Delta salinity objectives. 

Petitioner Tracy and Intervener Clean Water Association (collectively, "Petitioners") 
challenge whether the southern Delta salinity provisions can be applied to Tracy's 
wastewater treatment plant or other "publicly owned treatment works" (or "POTWs"). 

^ Because the salinity objectives are expressed as electncal conductivity (EC), the southern Delta 
salinity objectives are sometimes referred to as the southern Delta EC objectives or the EC 
objectives 
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Petitioners contend that the provisions of the Bay-Delta Plan related to the southern 
Delta salinity objectives were adopted and modified in a manner contrary to law and 
are, therefore, invalid. Moreover, even ifthe salinity provisions ofthe Bay-Delta Plan 
are valid, Petitioners contend that the State Board abused its discretion in applying 
them to Tracy's wastewater treatment plant. 

A History ofthe efforts to control salinity in the southern Delta 

The Sacramento-San Joaquin River Delta generally descnbes a large lowland 
estuary at the confluence of the Sacramento and San Joaquin Rivers The Delta 
acts as a funnel for the entire California Central Valley drainage basin, draining 
thousands of miles of waterways through the Delta, Suisun Bay, San Francisco Bay, 
to, ultimately, the Pacific Ocean. {United States v. State Water Resources Control 
Board (1986) 182 Cal App 3d 82, 107.) 

The Delta serves as the heart of California's massive north-to-south water-delivery 
projects operated by the U S Bureau of Reclamafion (USBR) and the California 
Department of Water Resources (DWR). {Id. at p.97.) In general, the purpose ofthe 
water projects is to divert and store water in the water-rich northern half of the state 
and transport it to water-poor areas in the south. Both the "Central Valley Project" 
and "State Water Project" (as the water projects are known) divert and store water 
from the rivers that flow into the Delta dunng penods of heavy flow. Quantities of 
this stored water are then periodically released back into the Delta. Pumps situated 
at the southern edge of the Delta eventually lift water released to the Delta into 
canals for transport to the San Francisco Bay Area, the San Joaquin Valley, and 
Southern California. {Id.) In normal water years, the water projects export about 30 
percent of the water that reaches the Delta. Much of the water exported via the 
water projects is used for agricultural uses. The rest is used for municipal or 
industrial purposes, or is released into rivers or wetlands for environmental reasons.^ 

The Delta receives about 50 percent of California's total streamflow runoff. Water 
from the Delta is used to meet the needs of two-thirds of the population of California 
and to irrigate 4.5 million acres of farmland The Delta also provides crucial habitat 
for fish and wildlife and, because of its aesthetic appeal, is an attractive destination 
for boating, fishing, hunting, and other recreational activifies. 

For all of these reasons, improving and maintaining the quality ofthe water in the 
Delta is important. {State Water Resources Control Board Cases (2006) 136 
Cal.App.4th 674, 694.) 

One of the most significant factors threatening the quality of water in the Delta is 
salinity {United States v. State Water Resources Control Board, supra, 182 

^ As of 1999, the Central Valley Project (or CVP) supplied water to approximately 19,000 farms 
covenng three million acres The CVP also supplies water to many urban areas in Northern and 
Central California, including Redding, Sacramento, most of Santa Clara County, Stockton and 
Fresno State Water Project (or SWP) water is used for agncultural uses in the San Joaquin 
Valley and is transported to Southern California where it is used primarily for municipal and 
industrial uses 
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Cal.App.3d at p 107 ) Delta lands, situated at or below sea level, are constantly 
subject to ocean tidal action {Id) Salt water entering from San Francisco Bay 
extends well into the Delta, checked only by the natural barrier of fresh water flowing 
out from the Delta toward the Paciflc Ocean. {Id.) 

As fresh water increasingly has been diverted from the Delta for agricultural, 
industrial, and municipal development, saltwater intrusion has intensified, particularly 
dunng the dry summer months and in years of low precipitafion and runoff. {Id) 
This has resulted in efforts to attempt to control the amount of salinity in the Delta. 

1. Efforts to regulate salinity prior to the 1978 Delta Plan 

Efforts to control salinity in the Delta date back to at least the 1960's. {State Water 
Resources Control Board Cases, supra, 136 Cal.App 4th at p.694.) At first, the 
State Water Rights Board (a predecessor to the current State Water Resources 
Control Board) merely recognized the problem of salinity incursion into the Delta, but 
did not attach any specific water quality standards to permits. However, the Water 
Rights Board reserved jurisdiction to revise or formulate additional terms and 
conditions regarding salinity control in the water rights permits issued to USBR and 
DWR when the impact ofthe diversions on the water quality in the Delta became 
better known. {Id. at p.695; see also DP37838, 38203-038204.) 

In 1965, various interested parties, including USBR and DWR, reached agreement 
on water quality criteria for the Delta (the "1965 critena"). The 1965 criteria did not 
govern electrical conductivity, but set applicable levels for chloride, one of several 
ions used to measure salinity. Two years later, in Decision 1275, the State Water 
Rights Board ordered the SWP's permits to be subject to the 1965 criteria insofar as 
the criteria do not conflict with the other terms and conditions of the permits. 
(DP37945) 

Thereafter, the Federal Water Pollution Control Act required each state to establish 
water quality standards applicable to interstate waters by June 30, 1967. Consistent 
with the requirements ofthe legislation, on June 23, 1967, the State Water Quality 
Control Board submitted to the Secretary ofthe Interior a statement of policy for the 
control of water quality in California's interstate waters, including the Delta 

In July of 1968, the federal government expressed concern that the State's water 
quality control policy for the Delta did not adequately protect beneflcial uses and 
proposed some supplemental water quality objectives for chloride and total dissolved 
solids concentrations Following receipt of the federal government's comments, the 
State Water Resources Control Board (State Board) adopted a supplemental water 
quality control policy for the Delta through Resolution 68-17. (DP37360-37362, 
37947.) The federal government approved the supplemental standards, but 
indicated its approval was given in reliance upon a commitment from the State Board 
to consider supplemental salinity standards 

In accordance with the commitment made in Resolution 68-17, a hearing on 
supplemental salinity standards was initiated in 1969, which culminated with the 
Board's issuance of Decision 1379 in 1971. (DP37947.) Decision 1379 established 
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new water quality objectives for the Delta, applicable to both the CVP and SWP 
projects. However, as a result of litigation. Decision 1379 was stayed pending a final 
decision in California v United States, a case in which the principal issue was the 
jurisdiction of the State to condition water rights of 
federal projects. (DP37948.) Thus, the requirements ofthe earlier water rights 
decision, D-1275, remained in effect 

Also in 1971, the regional water quality control board for the Central Valley Basin 
(Basin 5) adopted an interim water quality control plan. 

Then, in 1973, the State Board held a hearing on proposed supplemental water 
quality objectives for the Delta and adopted a "Water Quality Control Plan 
Supplementing State Water Quality Control Policies for Sacramento-San Joaquin 
Delta." (DP37949 [by Resolution 73-16]) The plan set salinity standards based on 
chloride. (DP37904.) 

Also in 1973, the State Board issued Decision 1422, granting USBR's application for 
permits to store water at New Melones Reservoir. Decision 1422 permitted USBR to 
appropriate water from the Stanislaus River for irrigation, municipal, and industrial 
uses, subject to various conditions and limitations, including the observation of water 
quality goals on the Stanislaus and lower San Joaquin rivers. Among other things, 
Decision 1422 required releases of stored water from New Melones Reservoir to 
maintain a mean monthly concentration of Total Dissolved Solids in the San Joaquin 
River at Vernalis of 500 parts per million or less (500 mg/1). (DPI2004, 38437, 
31241 ) 

2. The 1978 Delta Plan and Water Rights Decision 1485 

In 1978, the State Board adopted the 1978 Water Quality Control Plan for the 
Sacramento and San Joaquin Delta (the "1978 Delta Plan"). (DP37876 etseq) In 
the 1978 Delta Plan, the State Board concluded that salinity intrusion is the major 
water quality factor affecting beneficial uses of Delta water. Therefore the 
discussion on water quality conditions in the Delta was restncted to salinity intrusion. 
(DP37901 ) 

According to the Board, the extent of salinity intrusion into the Delta is determined by 
the relative magnitude of the opposing forces of tidal action and Delta outflows. 
(See DP 37901; see also DP37951 [beneficial uses ofthe Delta water are 
dependent upon adequate outflow of freshwater to repel seawater intrusion and 
provide suitable habitat for fish and wildlife]) The Board determined the major 
factors affecting Delta outfiows were natural runoff, the regulatory effects of 
upstream developments, and the SWP and CVP water projects. Thus, the Board 
found that salinity in the Delta is directly infiuenced by the operations ofthe CVP and 
SWP water projects. (DP37901 ) 

In the 1978 Delta Plan, the Board set new salinity objectives, expressed as electncal 
conductivity (or "EC"), to protect agricultural uses in the southern Delta (See 
DP37961, 37990.) The southern Delta EC objectives were based on the calculated 

Page 8 of 47 Attachment 2 - Page 8 of 48



maximum salinity of applied water that would sustain 100% yields of two salt-
sensitive crops grown in the southern Delta (beans and alfalfa). (DP37987-37990.) 

The 1978 Delta Plan set the following EC objectives for the southern Delta an EC 
objective of 700 micromhos per centimeter (700 pmhos/cm or 0 7mmhos/cm) from 
April 1 through August 31, to protect beans during the summer irrigation season, and 
an EC objective of 1000 micromhos per cenfimeter (pmhos/cm) from September 1 
through March 31, to protect alfalfa dunng the winter irrigation season (DPI6907.) 
The State Board envisioned that these objectives would be achieved by controlling 
water quantity/flow through conditions on the water rights permits issued to USBR 
and DWR. (DP37363.) 

Although the 1978 Delta Plan adopted new EC objectives for locations in the 
southern Delta, the State Board delayed implementation ofthe objectives pending 
negotiations concerning the construction of permanent barriers or other physical 
devices to meet the established water quality objectives in the southern Delta. The 
Board noted that ifthe physical facilities are constructed, the flows needed to 
prevent salinity intrusion may be only a moderate increase above those committed 
from New Melones Reservoir. (DP37993.) Accordingly, while the Board may have 
set EC objectives for locations in the southern Delta, it expressly stated that such 
objectives were "to become effective only upon the completion of suitable circulation 
and water supply facilities." (DP38000.) In the meantime, the Board concluded that 
the "Vernalis objective" contained in the Sacramento-San Joaquin Delta Basin 
(Basin 5B) Plan should be used as the interim water quality standard for the 
southern Delta (DP37994; see also DP37961.) 

In conjunction with the 1978 Delta Plan, the State Board also exercised its earlier 
reservation of jurisdiction over the USBR and DWR water right permits for the CVP 
and SWP by adopfing Water Rights Decision 1485. In Decision 1485, the State 
Board amended the water rights permits held by the USBR and DWR for the CVP 
and SWP projects, exercising the Board's reserved jurisdiction to establish or revise 
the terms and conditions of those permits for salinity control. Decision 1485 
amended the permits to include, as terms and conditions of the CVP and SWP 
permits, the same water quality objectives adopted in the 1978 Delta Plan to protect 
beneficial uses of the Delta (except for the southern Delta). {State Water Resources 
Control Board Cases, supra, 136 Cal.App.4th at p 698 ) 

Consistent with the 1978 Delta Plan, Decision 1485 did not incorporate the southern 
Delta EC objectives into the terms or conditions of the CVP or SWP permits 
(DP37840-37841; see also DP37837.) Indeed, the Board concluded that there was 
no evidence that the CVP and SWP facilities were having any direct impact on water 
quality conditions in the southern Delta (DP37840.) Thus, the Board did not 
incorporate into its decision any specific provisions for protection of agriculture in the 
southern Delta. {State Water Resources Control Board Cases, supra, 136 
Cal.App.4th at p.698.) 

As in the 1978 Delta Plan, the Board noted that negotiations were then ongoing 
between the operators of the water projects and the South Delta Water Agency 
concerning the construction of physical facilities to meet the established water 
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quality objectives in the southern Delta. The Board concluded that if the negofiafions 
did not result in an agreement, or ifthe water projects are otherwise determined to 
have an effect on water quality in the southern Delta, the Board would use its 
reserved jurisdiction to amend the terms and conditions of the CVP and SWP 
permits as appropriate. (DP37842.) 

A number of parties filed mandamus petitions challenging the 1978 Delta Plan and 
Decision 1485. The trial court found the Board's water quality objectives inadequate 
and issued a writ of mandate commanding the Board to reconsider the Plan {State 
Water Resources Control Board Cases, supra, 136 Cal.App.4th at p.699.) 

On appeal, the appellate court concluded that modification of the water projects' 
permits to implement the water quality objectives was a proper exercise of the 
Board's water rights authority. However, in establishing objectives that protect only 
Delta water users, the court concluded that the Board had too narrowly defined the 
scope of its duty and power to provide water quality protection Nevertheless, 
because the Board already had announced its intention to establish new and revised 
water quality objectives, the appellate court determined that remand to the Board 
would serve no useful purpose and, as a result. Decision 1485 remained in effect. 
{Id.) 

In short, the principal focus of both the 1978 Delta Plan and Decision 1485 was on 
the effects of the state and federal water projects on the Delta. (DP38205 ) 

3. The 1991 Bay-Delta Plan 

In 1987, the State Board began proceedings to review and revise (if necessary) the 
applicable water quality objectives for the Delta, including the standards for salinity 
(DP11945, 38206.) The State Board subsequently adopted in 1991 its "Water 
Quality Control Plan for Salinity for San Francisco Bay/Sacramento-San Joaquin 
Delta Estuary" (the "1991 Bay-Delta Plan"). 

The 1991 Bay-Delta Plan included water quality objectives for EC to be implemented 
over time in the southern Delta at Vernalis and three other specified locations. 
(DP11967 ) The Plan included EC levels of 0.7 mmhos/cm EC during the summer 
irrigation season and 1.0 mmhos/cm EC during the winter irrigafion season. 

Because negotiations regarding the construction of permanent barners never were 
completed, as contemplated in the 1978 Delta Plan, the 1991 Bay-Delta Plan 
provided for a staged implementation of EC objectives in the southern Delta. 
Initially, the Plan only imposed a 500mg/l mean monthly Total Dissolved Solids (all 
year) standard, measured at Vernalis. However, the Plan specified that EC 
objectives of 0.7 mmhos/cm during the summer irrigation season, and 1.0 
mmhos/cm EC during the winter irngation season, were to be implemented no later 
than 1996.^ 

° According to the State Board's Resolution 2006-0098, the 1991 Bay-Delta Plan required 
implementation ofthe EC objectives at Vernalis and Brandt Bndge by 1994, and required 
implementation of the EC objectives at Old River (near Middle River and at Tracy Road Bridge) 
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4. The 1995 Bav-Delta Plan and Water Rights Decision 1641 

In 1994, the State Board commenced a series of public workshops to review and 
revise the 1991 Bay-Delta Plan. The workshops culminated in the State Board's 
adoption, in 1995, of an amended "Water Quality Control Plan for Salinity for San 
Francisco Bay/Sacramento-San Joaquin Delta Estuary" (the "1995 Bay-Delta Plan") 
(DP38396-38399, 38400 et seq.) 

The 1995 Bay-Delta Plan indicates that the water quality objectives for salinity are 
unchanged from the 1991 Bay-Delta Plan, except that the 1995 Plan further delayed, 
unfil December 31, 1997, the effective date ofthe EC objectives for the southern 
Delta compliance stations on Old River.^ (DP38397, 38422, 38425; see also 
DP38416-38417.) 

The 1995 Bay-Delta Plan provides that most ofthe water quality objectives in the 
Plan will be implemented by assigning responsibilities to water rights holders 
because the factors to be controlled were primarily related to flows and diversions. 
(DP38412.) The Plan specifically provides that implementation ofthe southern Delta 
EC objectives will be accomplished through the release of adequate flows to the San 
Joaquin River and control of saline agricultural drainage to the San Joaquin River 
and its tributaries. (DP38437 ) The State Board indicated that it would consider, in a 
future water rights proceeding, the nature and extent of water rights holders' 
responsibilities to meet the objectives in the Plan (DP38412.) 

In 1997, the Board issued a notice of public heanng for the water rights proceeding 
in which the Board would allocate responsibility for implementing the objectives in 
the 1995 Bay-Delta Plan. (DP31165; see also State Water Resources Control Board 
Cases, supra, 136 Cal.App.4th at pp.705-706.) Ultimately, in 1999, the Board 
adopted Water Rights Decision 1641 In 2000, following considerafion of various 
petitions for reconsideration, on March 15, 2000, the Board issued Revised Decision 
1641 pursuant to Order WR 2000-02 (DP81, 31165) 

by 1996, unless a three-party agreement was reached among DWR, USBR, and South Delta 
Water Agency (DP135 ) However, the language ofthe 1991 Bay-Delta Plan is not entirely 
consistent with this interpretation (SeeDP11967, 11971, 12007, 12062, 12105, 12109, 12124) 
For example, one section of the Plan required the EC objectives to be implemented no later than 
1994, with six identified compliance monitonng stations (namely, the San Joaquin River at 
Vernalis, Brandt Bridge, and Mossdale, Old River near Middle River and at Tracy Road Bridge, 
and Middle River at Howard Road Bridge) While the Mossdale and Middle River monitonng 
locations are mentioned in footnotes to the table of water quality objectives, and in the 
implementation plan, they are not mentioned in the text of the discussion of the water quality 
objectives (See DP11967, 11971, 12007, 12105, 12109, 12124 ) Further, although the Plan 
speaks of three distinct stages, there does not appear to be any meaningful difference between 
stage 2 and stage 3 
^ This language supports the State Board's view that the 1991 Bay-Delta Plan required 
implementation ofthe EC objectives at Vernalis and Brandt Bridge by 1994, and implementation 
ofthe EC objectives at Old River by 1996, but, as discussed above, this is not clear from the 
language ofthe 1991 Bay-Delta Plan itself 
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Revised Decision 1641 was an effort by the State Board to allocate responsibility for 
meeting the southern Delta salinity objecfive set forth in the 1995 Bay-Delta Plan. 
(DP31241.) The 1995 Bay-Delta Plan included salinity objectives for the San 
Joaquin River (at Vernalis and Brandt Bridge) and Old River (near Middle River and 
at Tracy Road Bridge). As of 2000, USBR was required (at least temporarily) to 
meet the Vernalis salinity objective in the 1995 Bay-Delta Plan pursuant to Order 
WR 98-09 (DP31241.) However, no regulatory requirement was in place to assign 
responsibility for meeting the objectives at the other three locations, (/cf.) 

In Revised Decision 1641, the State Board concluded that the salinity problem at 
Vernalis is the result of saline discharges to the San Joaquin River, principally from 
irrigated agriculture, combined with low flows in the river due to activities associated 
with operating the CVP in the San Joaquin River basin. The State Board concluded 
that, by reducing the assimilative capacity ofthe river, the CVP is the "pnncipal 
cause" of concentrations exceeding the salinity objectives at Vernalis. (DP31242, 
31245 ) Therefore, Revised Decision 1641 amended the CVP permits to require 
USBR to meet the 1995 Bay-Delta Plan's salinity objectives at Vernalis.''° 
(DP31248-31249, 31344.) 

The State Board concluded that water quality in the southern Delta downstream of 
Vernalis is influenced by San Joaquin River inflow; tidal action; diversions of water 
by the SWP, CVP, and local water users; agricultural return flows; and channel 
capacity. {Id.) The State Board concluded that DWR and USBR are partially 
responsible for salinity problems in the southern Delta because of hydrologic 
changes caused by export pumping Therefore, Revised Decision 1641 amended 
the export permits of DWR and USBR to require the projects to take actions to 
achieve construction of permanent barriers (e.g., gates, weirs or wingdams) to 
enhance water levels and circulation in the southern Delta, by Apnl 1, 2005 

Until Apnl 1, 2005, Revised Decision 1641 required DWR and USBR to meet an EC 
objective of 1.0 mmhos/cm. (DP31249.) After April 1, 2005, DWR and USBR would 
be required to meet all the southern Delta EC objectives, including the 0 7 
mmhos/cm objective, except that if permanent barriers are constructed and an 
acceptable operations plan is prepared, the 0 7 EC objective would be replaced by 
the 1.0 EC objective. (DP31344; see also DP31321-31325 ) Thus, under Revised 
Decision 1641, the full 1995 Bay-Delta Plan EC objectives were not applicable to 
DWR and USBR until (at the earliest) April 1, 2005. 

By 2005, the USBR and DWR had not constructed the permanent barriers 
contemplated by Revised Decision 1641. Thus, as of April 1, 2005, USBR and DWR 
were required to meet the southern Delta salinity objectives of 0 7 mmhos/cm EC 
during the summer irngation season and 1 0 mmhos/cm EC during the winter 
irrigation season." 

°̂ It appears that, until Apnl 1, 2005, USBR only was required to meet an EC salinity requirement 
of 1 0 mmhos/cm (See DP31344 ) 
^̂  The State Board has taken the position that Revised Decision 1641 did not require SWP to 
meet the salinity objectives at Vernalis 
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5. The 2006 Bav-Delta Plan 

In December of 2006, the State Board adopted an amended "Water Quality Control 
Plan for Salinity for San Francisco Bay/Sacramento-San Joaquin Delta Estuary" (the 
"2006 Bay-Delta Plan"), amending the Water Quality Control Plan originally adopted 
in 1978 and subsequently amended in 1991 and 1995. 

Although the 2006 Bay-Delta Plan amended the program of implementafion to 
achieve the salinity objectives, in the view ofthe State Board, the 2006 amendments 
did not make any substantive changes to the objectives themselves. According to 
the State Board, the 2006 Bay-Delta Plan did not change the agricultural beneficial 
uses, or the salinity objectives to protect such uses. (DP2, 24, 85.) 

Dunng the Plan review, the State Board received comments regarding whether it 
should modify the southern Delta EC objectives for the protection of agricultural 
beneficial uses. (DPI 34.) The State Board concluded, however, that it did not have 
adequate evidence to support changes in the EC objectives as part ofthe 2006 Bay-
Delta Plan amendments. (DP142.) The State Board indicated that it would receive 
additional informafion on the objectives and their program of implementation 
beginning in 2007. (DP 45, 142 ̂ )̂ 

The State Board did make what it characterized as "minor" changes to the table of 
the EC objectives for agricultural beneficial uses in the southern Delta [Table 2]. 
Specifically, Footnote 5 of Table 2 in the 1995 Bay-Delta Plan stated that the 0 7 
mmhos/cm EC objective would be implemented at the two Old River sites by 
December 31, 1997. Because USBR and DWR were required by virtue of Revised 
Decision 1641 to meet both the 0.7 mmhos/cm and 1.0 mmhos/cm EC objectives at 
these sites as of April 1, 2005, the State Board deleted Footnote 5 from the Bay-
Delta Plan as obsolete. (DPI42.) The State Board also deleted a statement in 
Table 2 ofthe 1995 Bay-Delta Plan regarding the possible implementation of a three 
party contract among DWR, USBR, and SDWA. {Id.) 

Pnor to 2006, the programs of implementafion for the Bay-Delta Plan focused on the 
federal and state agencies that oversee the CVP and SWP, but the State Board 
noted that it would use its Clean Water Act secfion 401 water quality certification 
authority in "appropriate cases." (See DP 38435.) In regard to the southern Delta 
agncultural salinity objectives, the 1995 Bay-Delta Plan indicated that 
implementation ofthe objectives would be accomplished primanly through the 
release of flows to the San Joaquin River at Vernalis and by control of saline 
agricultural drainage to the San Joaquin River and its tnbutanes 

Although the 1995 Bay-Delta Plan indicated that other source control and drainage 
management measures were expected to contnbute to achieving the salinity 
objectives, municipal discharges were not discussed as a substantial source of 

^̂  The Plan states that there is a need for an updated independent scientific investigation to 
address whether the agncultural beneficial uses in the southern Delta reasonably would be 
protected at higher salinity levels (DP45 ) 

Page 13 of 47 Attachment 2 - Page 13 of 48



salinity, and the Plan did not discuss municipal discharge controls as a means to 
achieve the agncultural salinity objectives. 

In the 2006 Bay-Delta Plan, the State Board stated that elevated salinity in the 
southern Delta is caused by a "multitude of factors," including low flows, irrigation 
return flows, subsurface accretions of groundwater, tidal actions, diversions of water 
by the SWP, CVP, and local water users, channel capacity, local discharges of land-
derived salts, and municipal discharges. (DPI34.) Therefore, the State Board 
stated that implementation ofthe southern Delta salinity objectives will require a mix 
of water nght actions and water quality control measures, including dilufion flows, 
regulafion of water diversions, pollutant discharge controls, improvements in water 
circulation, and long-term implementafion of best management practices to control 
saline discharges. (DP40-41.) 

The Plan notes that the State Board already has condifioned the water rights of the 
USBR upon implementation ofthe salinity objectives on the San Joaquin River at 
Vernalis, and the water rights of the DWR and USBR upon implementation of the 
salinity objectives at three other (interior) compliance stations (the San Joaquin River 
at Brandt Bridge, Old River at Middle River, and Old River at Tracy Road Bndge) 
The Plan further notes that salinity objectives also are being implemented through 
various non-water right acfions, including the San Joaquin Salinity Control Program 
and the Central Valley Regional Board's Basin Plan Amendment for salt and boron 
discharges in the San Joaquin River. (DP41.) 

The Plan provides that to achieve the southern Delta salinity objectives, the State 
Board also could require dilufion flow releases from non-SWP/CVP reservoirs or use 
measures that affect circulafion of water in the southern Delta (such as permanent 
operafional gates). In addition, to reduce salinity in the southern Delta, the Plan 
provides that the Central Valley Regional Board shall implement Total Maximum 
Daily Load (TMDL) and shall impose discharge controls on m-Delta discharges of 
salts by agricultural, domestic, and municipal dischargers. (DP41 ) 

For the first fime, the State Board's program of implementation for the southern Delta 
salinity objectives specifically required pollutant discharge controls on in-Delta 
discharges of salts by municipal dischargers. Prior to 2006, the Bay-Delta Plan 
indicated that implementation of the objectives would be accomplished pnmanly 
through the release of fiows by water right holders and, to a lesser extent, by control 
of agricultural discharges. Municipal discharges, however, were not discussed 

In addifion, the State Board amended the Bay-Delta Plan to "clarify" that the water 
quality objectives for a general area (such as the southern Delta) apply to all 
locations within the general area, and not just at specific monitoring locations used to 
determine compliance with the objectives (Vernalis, Brand Bridge, and Old River at 
Middle River and at Tracy Road Bridge). (DP 23, 85, 87.) 

Thus, as a result of the 2006 amendments, the Bay-Delta Plan stated, for the first 
fime, that the southern Delta salinity objectives apply to all locations within that 
general area and that municipal dischargers would be regulated to implement those 
objectives using pollutant discharge controls. 
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The 2006 modifications to the Bay-Delta Plan were approved by California's Office of 
Administrative Law in June of 2007 

6. The 2006 Cease and Desist Order 

On February 15, 2006, the State Board issued a Cease and Desist Order (CDO) 
(Order WR 2006-0006) against DWR and USBR for a threatened violation of the 
requirement to meet the 0.7 mmhos/cm interior southern Delta salinity objective. 
(See State Board Order WR 2010-0002, Ex. A to the Declarafion of Melissa Thorme, 
supporting Tracy's Request for Judicial Notice, at p 4 ) The State Board ordered 
USBR and DWR to implement measures to obviate the threat of violafion by July 1, 
2009, either by constructing permanent barriers in the Delta or implemenfing 
equivalent salinity control measures {Id.) The State Board required DWR and 
USBR to submit a compliance plan for approval by the Board's Executive Director. 
{Id.) The Board also imposed several reporting requirements. {Id.) 

As required by the 2006 CDO, DWR and USBR submitted a proposed compliance 
plan. The compliance plan proposed to obviate the threatened violafion, in part, by 
construcfing permanent, operable gates as part ofthe South Delta Improvements 
Program (the Improvements Program). Construction ofthe gates was a central 
component of the plan to achieve compliance with the interior southern Delta salinity 
objectives (See State Board Order WR 2010-0002, Ex. A to Thonne Declaration, at 
pp.1-7.) 

In order to implement the Improvements Program and proceed with construction of 
the permanent gates, DWR and USBR needed to comply with numerous regulatory 
requirements, including the state and federal Endangered Species Act, sections 401 
and 404 ofthe Clean Water Act, secfion 10 ofthe Rivers and Harbors Act, and 
sections 1600 through 1616 ofthe Fish and Game Code. In addition, USBR and 
DWR needed to comply with the Nafional Environmental Policy Act (NEPA) and 
California Environmental Quality Act (CEQA) {Id) In 2006, USBR initiated formal 
consultafion with the NOAA Fishenes (NOAA) and the U.S. Fish and Wildlife Service 
(USFWS).' 

In 2009, NOAA released a biological opinion concluding that the permanent gates 
would degrade crifical habitat for the Central Valley steelhead and (potenfially) 
salmon, and directed DWR not to implement the Improvement Program.^^ {Id) 

In May of 2009, DWR and USBR applied for a modificafion to the 2006 CDO. In 
2010, the State Board determined that the deadline for compliance with the interior 
southern Delta salinity objectives should be extended in recognifion of the fact that 
NOAA prohibited DWR from constructing the permanent gates as part of the 
Improvement Program The State Board extended the compliance deadline unfil 
after it completes its review of the 2006 Bay-Delta Plan and any subsequent water 
rights proceeding. {Id.) 

^̂  USFWS issued a biological opinion allowing operation ofthe permanent gates, subject to 
USFWS approval to protect Delta smelt 
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In the interim, the State Board required DWR to continue to implement a temporary 
barriers program to improve salinity in the southern Delta, and required DWR and 
USBR to study the feasibility of alternative salinity control measures. {Id.) 

B. History of Tracy's Discharge Pennit 

Tracy owns and operates the Tracy Wastewater Treatment Plant. 

The Tracy plant is composed of a main treatment facility and an industnal 
pretreatment facility. (SB39.) Most ofthe waste treated by the plant is domestic 
wastewater from the City's wastewater collection (sewer) system. The plant also 
accepts industrial wastewater, much of which is food-processing wastewater from a 
local cheese manufacturer called Leprino Food Company. Lepnno's permit allows 
for a discharge of up to 850,000 gallons per day of industrial food-processing 
wastewater into Tracy's plant. 

The Tracy Plant discharges to Old River, which is part of the southern Sacramento-
San Joaquin River Delta. Treated effluent is discharged at Old River approximately 
3.5 miles north of the plant near the junction of Paradise Cut, Tom Paine Slough, 
Salmon Slough, and Sugar Cut Slough. The nearest water quality monitonng stafion 
is Old River at Tracy Road Bridge, approximately 4 miles west (downstream) of the 
discharge point. 

Relative to other municipal wastewater discharges, Tracy's effluent discharge is high 
in salt. The high salinity is partly due to its municipal water supply source, but also 
due to Leprino's high salt loading. Wastewater from Lepnno has an average EC of 
3,113 pmhos/cm (3.113 mmhos/cm). Leprino treats its wastewater to reduce the 
organic loading typical of food processing waste, but provides no specific treatment 
to reduce salt. (SBl48.) Also, before being processed at the main treatment facility, 
Leprino's industrial wastewater is discharged (along with other high salinity water) 
into unlined industrial oxidation ponds. While in the ponds, salts are concentrated 
through evaporafion ofthe wastewater. The high salinity industrial wastewater is 
then commingled and discharged to the main treatment facility. This results in a 
significant salt load to the main treatment facility and, ultimately. Old River. (SBl49.) 

A review of Tracy's monitoring reports from July 1998 through December 2004 
shows an average effluent EC of 1753 pmhos/cm, with a range of from 1008 
pmhos/cm to 2410 pmhos/cm. These levels exceed the southern Delta EC 
objectives of 700 pmhos/cm (during the summer irngation season) and 1000 
pmhos/cm (during the winter irrigafion season) (SBl47.) 

Old River, in the vicinity ofthe Tracy plant's discharge, is tidally influenced. River 
flow moves upstream during the incoming (or flood) tide and downstream during the 
outgoing (or ebb) tide In addition to fidal influences, the amount of flow in Old River 
is affected by San Joaquin River releases, the South Delta Temporary Barriers 
Program, and SWP and CVP pumping at Clifton Court Forebay. (SBl07 ) 
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In the Permit, the Regional Board stated that the background EC for the receiving 
water in the vicinity of Tracy's plant averaged 640 pmhos/cm, indicating that the 
receiving water frequently has no assimilative capacity for EC (SB 147.) According 
to monitoring reports, the EC ofthe plant's water supply averaged 739 pmhos/cm, 
with a maximum of 821 pmhos/cm. (SBl 75.) This shows that part of Tracy's salinity 
problem is the high salt load of its municipal water supply (Even if Tracy did nothing 
more than discharge its municipal water supply into Old River, its discharge would 
exceed the southern Delta EC objectives during the summer irrigation season. For 
its discharge to comply with the EC objectives, Tracy would have to "clean" (remove 
salt from) the municipal water supply) 

The discharge from Tracy's Wastewater Treatment Plant previously was regulated 
by Order No 96-104 and National Pollutant Discharge Eliminafion System (NPDES) 
Permit No. CA0079154. 

On November 1, 2000, Tracy filed a report of waste discharge and submitted an 
applicafion for renewal of its Waste Discharge Requirements (WDRs) and NPDES 
permit. Subsequently, on February 3, 2003, Tracy submitted a revised report of 
waste discharge, which included a request to expand the capacity of its plant from 
9.0 million gallons per day to 16 million gallons per day (SB37, 105-106, 350 ) 

On May 4, 2007, the Central Valley Regional Board adopted a Permit and Time 
Schedule Order for Tracy in Orders No. R5-2007-0036 and R5-2007-0037 
(collectively, the "Regional Board Permit"). 

Based on the monitoring reports, the Regional Board acknowledged that discharges 
from the Tracy plant may cause or contribute to exceedances of the water quality 
objectives for salinity. Nevertheless, upon the recommendation of the Regional 
Board's staff, the Regional Board did not impose final numeric water quality based 
effluent limitafions (WQBELs) for salinity in Tracy's Permit. 

The Regional Board noted that the Tracy discharge has limited impacts on the 
salinity problems in the southern Delta. (SBl 50.) Even under reasonable worst-
case conditions, the impact of the Tracy discharge is "relatively small" compared to 
the other salinity sources in the area. (SB151 ) If the Tracy discharge were entirely 
removed, it sfill would not solve the salinity problems in the area. (SBl 52.) 

Because the receiving water frequenfiy has little or no assimilative capacity for EC, 
the Regional Board found that imposing final numeric WQBELs for salinity would 
require Tracy to construct and operate a reverse osmosis treatment plant to reduce 
Its salt loading into the Delta. (SBl49, 152.) The Regional Board noted that in 
Water Quality Order 2005-005 (for the City of Manteca), the State Board concluded 
that construction and operation of a large-scale reverse osmosis treatment plant to 
reduce the salt load in municipal wastewater discharges "would not be a reasonable 
approach." (SB149) 

Further, because the Regional and State Boards were in the process of developing a 
new salinity policy for the Central Valley, and because Tracy could not reasonably 
be expected to achieve compliance with final numeric WQBELs for salinity within the 
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life of the Permit, the Regional Board concluded that imposing final numeric 
WQBELs for salinity was not a "reasonable" approach. (SB149-150, 152.) 

Instead, the Permit imposed an interim performance-based effluent limitation for 
Total Dissolved Solids, intended to limit the annual mass loading of salinity to then-
current levels. (SBl 50-152.) The Permit also established a monthly average 
effluent salinity goal of 1350 pmhos/cm (water supply plus 500 pmhos/cm) EC to be 
achieved during the Permit term, and required Tracy to take steps to reduce the 
salinity in its discharge. (SB62, 150-152, 174.) 

The Permit required Tracy to submit a Salinity Plan to reduce its salinity impacts to 
the southern Delta. Under the Salinity Plan, Tracy must (1) implement all 
reasonable steps to obtain alternative, lower salinity, water supply sources for the 
plant; (2) develop and implement a salinity source control program in an effort to 
meet the interim salinity goal of a maximum increase of 500 pmhos/cm EC over the 
plant's water supply; and (3) participate financially in the development of a Central 
Valley Salinity Management Plan. (SB47.) To ensure compliance with the Salinity 
Plan requirements, the Permit includes final numenc effluent limitations (WQBELs) 
for EC, to become effective if Tracy fails to submit and implement an acceptable 
Salinity Plan.̂ '* (SB47, 153) 

The Permit also required Tracy to implement best practicable treatment or control 
(BPTC) of its discharge (i.e, tertiary treatment or its equivalent), required the 
development and implementafion of a pollution prevenfion plan for salinity in 
accordance with § 13263 3 ofthe California Water Code; and required Tracy to 
submit annual reports demonstrafing its efforts to reduce salinity. (SB60-61, 110, 
112, 150 ) The Permit included a requirement to study the effects of Tracy's 
discharge in the south Delta and a reopener provision to allow modification of the 
Permit requirements, if necessary. (SBl 50.) The Permit requires that it be 
reopened to include an effluent limitation for salinity prior to the increase in Tracy's 
discharge to 16 million gallons per day. (SB112 ) 

Altogether, the Regional Board characterized these measures as "reasonable 
salinity controls" that put Tracy on the path to reducing its salt loading to the Delta. 
(SB152, seealsoSB175) 

The City's Regional Board Permit was appealed to the State Board by the California 
Sportfishing Protection Alliance (CalSPA) and by Tracy. (Tracy's petition was held in 
abeyance while the CalSPA petifion was resolved.) CalSPA argued that the Permit 
failed to establish an effluent limitafion for EC that is protective of applicable water 
quality objectives. (CSPA397.) The State Board found in Order WQ 2009-0003 that 
CalSPA's petition has merit. The State Board found that the approach taken by the 
Regional Board was inconsistent with federal requirements to establish a final 
effluent limitation in an NPDES permit when a pollutant (in this case, salinity) will be 
discharged at a level that will cause or contnbute to an excursion above a water 
quality standard. {Id.) Thus, the State Board concluded, Tracy's Permit must be 

^̂  The WQBELs state that the EC in Tracy's discharge shall not exceed 700 jjmhos/cm during the 
summer irrigation season and 1000 |jmhos/cm during the winter irrigation season (SBl 53) 
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remanded to the Regional Board for inclusion of the final effluent limitations for EC 
consistent with the water quality objectives applicable to Old River. {Id) 

After the State Board issued its Order on the CalSPA petition, Tracy removed its 
own petition for review from abeyance and asked the State Board to rule on that 
petition Tracy's petition was reactivated and the Regional Board filed a response to 
the issues raised. The State Board dismissed Tracy's petition without review 

0. Tracy's Petition for Writ of Mandate 

On June 25, 2009, Tracy filed its petifion for a peremptory writ of mandate and 
complaint for declaratory relief in this action. Tracy seeks to have this Court 
invalidate the provisions of the Bay-Delta Plan relafing to the southern Delta EC 
objectives, as well as the State Board's Order WQ 2009-0003 applying the 
challenged provisions of the Bay-Delta Plan to Tracy's municipal wastewater 
treatment plant. 

Standard of Review 

The actions of the State Board challenged in this proceeding involve both quasi-
legislative and quasi-adjudicative funcfions, invoking different standards for review. 

In establishing water quality objectives in a water quality control plan, the Board acts 
in a legislative capacity The water quality control plan is thus a quasi-legislative 
decision. 

When reviewing quasi-legislative decisions, the scope of review is narrowly limited 
A reviewing court will ask three quesfions: first, did the agency act within the scope 
of its delegated authority; second, did the agency employ fair procedures; and third, 
was the agency action reasonable. {United States v. State Water Resources Control 
Board, supra, 182 Cal App.3d at pp.112-113.) Under the third inquiry, the reviewing 
court does not inquire whether, if it had power to act in the first instance, it would 
have taken the acfion taken by the administrative agency. Rather, the authority of 
the court is limited to determining whether the decision of the agency was arbitrary, 
capncious, or enfirely lacking in evidenfiary support. {Id.) 

In contrast, in applying the challenged provisions ofthe Delta Plan to Tracy's 
municipal wastewater treatment plant, the State Board performs an adjudicatory 
funcfion. Thus, Order WQ 2009-0003 is a quasi-judicial decision 

Quasi-judicial decisions are judged under Code of Civil Procedure section 1094 5 
The inquiry in a case under Civil Procedure Code section 1094.5 shall extend to 
quesfions whether the respondent has proceeded without, or in excess of 
jurisdiction; whether there was a fair trial; and whether there was any prejudicial 
abuse of discretion. Abuse of discretion is established ifthe agency has not 
proceeded in the manner required by law, the order or decision is not supported by 
the findings, or the findings are not supported by the evidence. (Civ Proc. Code § 
1094.5(b).) 
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In cases in which the court is authorized by law to exercise its independent judgment 
on the evidence, abuse of discretion is established if the court determines that the 
findings are not supported by the weight ofthe evidence. In all other cases, abuse 
of discretion is established if the court determines the findings are not supported by 
substantial evidence in the light of the whole record (Civ. Proc. Code § 1094.5(c).) 

In this case, California Water Code section 13330(d) specifies that this Court must 
exercise its independent judgment on the evidence to determine ifthe State Board 
abused its discretion under CCP. § 1094.5(c). (See Cal. Water Code § 13330(d).) 
Thus, abuse of discrefion is established if the Court determines the findings of the 
State Board are not supported by the weight of the evidence 

When reviewing an agency's interpretation of a statute or regulation, courts must 
independently judge the text of the statute, taking into account and respecting the 
agency's interpretafion of its meaning. {Yamaha Corp of America v State Bd. of 
Equalization (1998) 19 Cal.4th 1, 7.) It is the duty of the courts to state the true 
meaning ofthe law finally and conclusively, even if this requires the courts to 
overturn an erroneous administrative construcfion. {Id at p 7.) 

The agency's interpretation is one among several tools available to the court. 
Depending on the context, it may be helpful, enlightening, or convincing. Other 
times, it may be of little worth. {Id. at pp.7-8 ) To quote the statement of the Law 
Revision Commission, the standard of review of an agency interpretation of law is 
the independent judgment ofthe court, giving deference to the determination ofthe 
agency appropriate to the circumstances of the agency action {Id. at p 8 [emphasis 
added].) 

In determining how much weight to give an agency interpretation, courts must 
analyze two broad categories of factors- those indicafing that the agency has a 
comparative interpretive advantage over the courts, and those indicating that the 
interpretafion in question is probably correct. {Id at p 12.) In the first category are 
factors indicafing the agency has special expertise or technical knowledge, 
especially where the legal text to be interpreted is technical, complex, or entwined 
with issues of fact, policy, and discrefion {Id. at p.12.) In the second category are 
factors suggesting that the agency gave careful consideration to its interpretation 
(such as adoption of a formal interpretive rule under the APA), factors indicating that 
the agency's interpretation was adopted contemporaneous with the legislative 
enactment being interpreted, and factors showing that the agency has consistently 
maintained the interpretation over fime. {Id. at pp 12-13 ) 

Where the agency has special expertise or technical knowledge, and the record 
shows agency officials have reached an interpretation after careful and studied 
review, the agency's interpretafion is entitled to great weight unless unauthorized or 
clearly erroneous. {North Gualala Water Co v State Water Resources Control Bd. 
(2006) 139 Cal.App.4th 1577, 1607; Communities for a Better Environment v State 
Water Resources Control Bd (2005) 132 Cal.App.4th 1313, 1334.) 
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IV. 
Requests for Judicial Notice 

The several requests for judicial notice filed by Tracy and Clean Water Association, 
which are unopposed, are granted, for background information purposes. 

V. 
Discussion 

A. Tracy's challenge to the EC objectives and the Bav-Delta Plan 

1. Were the water guality obiectives adopted in a manner contrary to 
law? 

Petifioners Tracy and Clean Water Association contend that the provisions of the 
Bay-Delta Plan related to the southern Delta EC objectives should be invalidated 
because they were adopted in a manner contrary to law. 

Petifioners contend that the State Board failed to undertake the analysis required by 
Water Code section 13241 when the State Board initially adopted the EC objectives 
in 1978 and again when the State Board (purportedly) amended the objectives in 
2006. In addition, Petifioners contend the State Board failed to adopt a 
comprehensive program for implementation of the EC objectives as required by 
Water Code secfion 13242. Further, Petifioners allege that the State Board failed to 
comply with a statutory mandate to periodically review and revise the EC objectives. 
Therefore, Petitioners seek a declaratory judgment that the contested provisions of 
the Bay-Delta Plan were adopted and modified in a manner contrary to law, and a 
peremptory writ of mandate commanding the State Board to set aside those 
provisions. 

Respondent State Board contends that it adequately complied with section 13241 
when It adopted the EC objectives in 1978, and that it was not required to conduct 
the analysis again in 2006 because the objectives did not change (See Opposifion, 
p.9 [cifing DP37625-37684]) 

Further, the State Board argues that even if it failed to conduct the analysis required 
by section 13241, that failure would at most only be grounds to compel the Board to 
conduct the required analysis, and would not be grounds to invalidate the EC 
objectives. The State Board contends that regardless of the outcome of any 
analysis under section 13241, the State Board is required to maintain the EC 
objectives to comply with the requirements of the federal Clean Water Act, which 
does not allow economic considerafions to be used as a factor in setting federal 
water quality standards The State Board argues that failure to comply with state law 
in the adopfion of water quality objectives is of no consequence where, as here, the 
water quality objectives are approved water quality criteria under the federal Clean 
Water Act. 

The State Board contends that its program of implementation for the EC objectives 
complies with the requirements of Water Code secfion 13242. The State Board 
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argues that a program of implementafion does not need to specifically describe how 
municipal dischargers like Tracy will comply with the applicable water quality 
objectives Neither, according to the State Board, is a Water Code section 13241 
analysis required when establishing a program of implementation in a water quality 
control plan. 

Finally, the State Board contends that it complied with the requirements of Water 
Code secfions 13143 and 13240 to periodically review the Bay-Delta Plan, even if 
the EC objectives did not change. The State Board argues that while the Water 
Code requires water quality control plans to be periodically reviewed, it does not 
require that they be penodically revised. Thus, the State Board did not violate the 
Water Code by retaining the water quality objectives for EC when the Bay-Delta Plan 
was reviewed. 

a. When were the EC obiectives "established?" 

When establishing water quality objectives. Water Code secfion 13241 imposes an 
affirmative duty on the State to consider a number of factors, including economic 
considerations. (Water Code § 13241.) Petitioners contend that the State Board 
failed to undertake the analysis required by Water Code section 13241 when the 
State Board established the EC objectives 

As an initial matter, the Court notes there is some confusion as to when the southern 
Delta EC objectives were "established." There is good reason for this confusion. 

The 1978 Delta Plan, in which the EC objectives were first adopted, provided that 
the southern Delta salinity objectives would "become effective" only upon the 
complefion of suitable barriers proposed to enhance water levels and circulation 
Because the barriers never were completed, the EC objectives were not 
implemented as part ofthe 1978 Delta Plan. 

The EC objectives also were not implemented - at least not fully - under the 1991 
Bay-Delta Plan or the 1995 Bay-Delta Plan Indeed, the EC objectives were not 
implemented at all four compliance locations unfil, at the earliest, April 1, 2005, and 
even then the objectives were made applicable only to USBR and DWR.̂ ^ It was not 
until 2006 that the Bay-Delta Plan was amended to make the objectives fully 
effective at all four compliance locations 

As a result, there is some uncertainty as to when the EC objectives were 
"established." Were the objectives established in 1978 when the 700/1000 
pmhos/cm numeric objectives were selected; in 1991, when the Bay-Delta Plan 
allegedly required the objectives to be implemented; in 2005, when the full objectives 
were for the first time made applicable to the DWR and USBR water rights permits; 

^̂  It IS undisputed that USBR and DWR still are not in compliance with the interior southern Delta 
EC objectives As recently as 2010, the State Board extended the deadline for their compliance 
with the intenor southern Delta salinity objectives until after the State Board completes its review 
ofthe 2006 Bay-Delta Plan and any subsequent water nght proceedings 
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in 2006, when the Bay-Delta Plan was amended to fully implement the objectives; or 
all of the above'? 

The Board asserts that water quality objectives do not have to be "implemented" to 
be "established " The Court agrees. The dicfionary definifion of "establish" includes 
(1) to institute (as a law) permanently by enactment; (2) to make firm or stable, or (3) 
to bring about or bring into existence. (See Merriam-Webster's Online Dicfionary, at 
http-//www.merriam-webster.com/dicfionary/establish [as of Apnl 29, 2011]) In 
contrast, the verb "implement" means to "carry out," "accomplish" or "give practical 
effect to." {Id. at http://www.merriam-webster.com/dictionary/implement [as of April 
29, 2011].) Thus, these definifions support the Board's argument that water quality 
objectives do not have to be implemented to be established, but they do have to be 
established (in existence) to be implemented (carried out). 

Accordingly, the EC objectives were "established" when they were adopted in 1978, 
even if the objectives were not fully implemented until many years later. 

Petitioners contend that the Board effectively established new objectives when the 
Board amended its Bay-Delta Plan in 2006 to apply the objectives to "all locations" 
within the southern Delta. 

The Board denies it changed the objectives when it amended its Bay-Delta Plan in 
2006. The Board contends that the EC objectives always have applied at all 
locafions throughout the southern Delta. The Board contends its 2006 amendments 
merely clarified existing law 

Where an agency has special expertise or technical knowledge, and the record 
shows the agency has reached an interpretafion after careful and studied review, the 
agency's interpretation is entitled to great weight and a court will not depart from the 
interpretation unless it is unauthorized or clearly erroneous {North Gualala Water 
Co. v State Water Resources Control Bd (2006) 139 Cal App 4th 1577, 1607; 
Communities for a Better Environment v State Water Resources Control Bd. (2005) 
132 Cal App 4th 1313,t 1334.) Those factors are present here Thus, the State 
Board's interpretafion is entitled to great weight and will be followed unless it is 
clearly erroneous or unauthonzed 

With respect to the area covered by the EC objectives, the Board's interpretation is 
not clearly erroneous or unauthorized.^^ Therefore, the Court concludes that while 
the 2006 Bay-Delta Plan amended the program of implementation to carry out the 
objectives, it did not make any substantive changes to the area covered by the 
objectives. 

^̂  However, the Court acknowledges some evidence suggesting the EC objectives were intended 
to be location-specific prior to 2006 (See DP38000, DP11956, DPI2049, DP38422, DP38425, 
DP38428 [footnotes 7 and 8], DP5728, DP5731 [footnotes 7 and 8], DP5742, DP5744, see also 
SB 147, DP38455, RB1921, RB14740 ) 
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Petitioners contend that even if the 2006 amendments did not change the location of 
the EC objectives, the 2006 amendments effectively established new objectives by 
applying the objectives, for the first fime, to municipal discharges 

Petifioners argue that when the EC objectives were initially adopted in 1978, the 
focus was on the effects of the state and federal water projects on the Delta The 
Board envisioned the objectives would be achieved by controlling water quantity 
(flow/diversions) through condifions placed on the water nghts of USBR and DWR. 
Because only DWR and USBR would be responsible for meeting the objectives, the 
Board did not consider, and had no reason to consider, the effect that the EC 
objectives would have on agricultural, domesfic, and municipal dischargers 

Unfortunately, the Board proved unable or unwilling to enforce the objectives against 
DWR and USBR through water rights actions Thus, nearly twenty years after the 
objectives were inifially adopted in 1978, the Board amended the 1995 Bay-Delta 
Plan to include, for the first time, controls on m-Delta discharges of salts 

At first, the pollutant discharge controls applied only to agricultural dischargers 
Municipal dischargers were not discussed as a substanfial source of salinity and the 
Board's Bay-Delta Plan did not discuss municipal discharge controls as a means to 
achieve the EC objectives. This did not change unfil 2006 when, nearly thirty years 
after the EC objectives were inifially adopted, the Board amended its program of 
implementafion to include municipal dischargers In so doing, Petitioners argue, the 
Board effectively established new EC objectives. 

This raises an interesfing quesfion as to when, if ever. Water Code secfion 13241 
applies to a program of implementafion for achieving water quality objectives. There 
is limited case authonty on this issue. 

On one hand, the concurnng opinion of Justice Brown in City of Burbank v State 
Water Resources Control Board, suggests that section 13241 analysis is required 
whenever the Board adopts a basin or water quality plan. {City ofBurbank, supra, 
35 Cal.4th at p.632; see also id at p 625 [nofing Court of Appeal held the board 
must consider section 13241 when it adopts a water quality plan, but not when it 
issues a wastewater discharge permit].) 

In contrast, in City of Arcadia v State Water Resources Control Board ("City of 
Arcadia II") (2010) 191 Cal.App 4th 156, the Fourth Appellate District Court of 
Appeal recently concluded that section 13241 applies only when the Board adopts 
water quality objectives, and not when it adopts or revises a program of 
implementation needed for achieving such objectives. ̂ ^ {City of Arcadia v. State 

" The opinion in City of Arcadia II was certified for publication on December 22, 2010 The Board 
advised this Court of the opinion the following day However, the decision did not become final 
as to the Court of Appeal until January 22, 2011, and did not become final for all purposes until 
the California Supreme Court denied the petition for review on March 16, 2011 - thirteen days 
after this Court issued its Tentative Decision on March 3, 2011 However, because the Court has 
not yet entered a final judgment in this proceeding, the Court retains inherent authonty to 
reconsider, correct, or change its ruling 
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Water Resources Control Board {20^0) 191 Cal.App.4th 156, 177-178; see also San 
Joaquin River Exchange Contractors Water Authority v State Water Resources 
Control Board {20^0) 183 Cal.App.4th 1110, 1119-1120 [stating that 13241 does not 
apply to a program of implementafion for achieving already established objectives]; 
City of Arcadia v State Water Resources Control Board ("City of Arcadia I") (2006) 
135 Cal.App 4th 1392, 1415-1416 [declining to decide whether Trash TMDL 
effectively established new water quality objectives because the basin plan did not 
contemplate a Trash TMDL and therefore economic considerations of a TMDL were 
not considered].) 

In general, the Court agrees with the language in City of Arcadia II and San Joaquin 
River Exchange that 13241 does not apply to a program of implementation. 

However, in this Court's view, secfion 13241 can apply to a program of 
implementafion where the program of implementation is so fundamentally different 
that it constitutes a de facto revision (or matenal reinterpretation) of the objective 
itself In such a scenano, the changes may effectively "establish" - that is, bring 
about - a new and different water quality objective 

Consider, for example, what happened in this case. The Board adopted water 
quality objectives for salinity in 1978 with the understanding that the objectives would 
be met by regulating the flow of water through the Delta. As a result, the Board did 
not consider, and had no reason to consider, the cost of compliance of pollutant 
discharge controls ®̂ Tracy could not have objected to the oljjectives when they 
were established in 1978 because municipal dischargers were not required to 
comply with the objectives. Then, thirty years later, the Board required Tracy and 
other municipal dischargers to comply immediately with the objectives, even though 
discharge controls for EC and the economic consequences of such controls never 
have been considered by the Board This seems unreasonable and contrary to the 
purposes of section 13241, which requires the Board to consider the economic 
consequences of its water quality control requirements.^^ 

Nevertheless, the Court is bound to consider the holding of City of Arcadia II. (Auto 
Equity Sales, Inc. v Superior Court (1962) 57 Cal.2d 450, 455 [decisions of every 
division ofthe Courts of Appeal are binding upon all supenor courts of this state]) 
The Court in City of Arcadia II found that revising a basin plan to include storm water 
and urban runoff from municipal storm drains discharging into water bodies already 
covered by that plan did not trigger the need to comply with section 13241. {City of 
Arcadia II, supra, 191 Cal.App.4th 156, 178.) The holding in City of Arcadia II 

^̂  The California Supreme Court has endorsed the view that section 13241 requires consideration 
of the "cost of compliance " (See City ofBurbank, supra, 35 Cal 4th at p 625 [finding the "plain 
language" of section 13241 requires the board to consider the "cost of compliance"]) 
^̂  Alternatively, the Court would have to conclude that the Board was required to consider all 
possible costs of compliance at the time water quality objectives were first adopted, which would 
have required the Board to engage in rank speculation about how the objectives would be applied 
years into the future This is an equally untenable interpretation 
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suggests that revisions to a program of implementation generally will not trigger the 
need to comply with section 13241.^° 

The holding in City of Arcadia II is further supported by the decision in San Joaquin 
River Exchange, which concluded that the secfion 13241 factors need not be 
considered for a basin plan amendment that is merely a program of implementation 
for achieving an already-established water quality objective. {San Joaquin River 
Exchange, supra, 183 Cal.App.4th at pp.1119-1120.) 

Comparing the facts of those cases to the facts of this case, the Court is unable to 
conclude that those cases are not controlling or, at least, highly persuasive. In San 
Joaquin River Exchange, for example, the Court concluded that section 13241 did 
not apply even though the Board applied a water quality objective "established" for 
the southern Delta to discharges upstream of the southern Delta If those 
amendments did not establish a new water quality objective, it is difficult to see how 
the instant amendments do 

Accordingly, the Court is compelled to reject the argument that the Board 
"established" new EC objectives when it amended its program of implementation in 
2006. It follows that a Water Code section 13241 analysis was not required.when 
the Bay-Delta Plan was amended in 2006. 

b. Did the State Board comply with Water Code section 13241 
when It established the EC obiectives in 1978'? 

As descnbed above. Petitioners contend that the State Board failed to undertake the 
analysis required by Water Code section 13241 when the State Board established 
the EC objectives. 

Having concluded that the Board established the EC objectives in 1978, the Court 
now proceeds to consider whether the State Board adequately complied with Water 
Code section 13241 when it established the objectives ^̂  

°̂ City of Arcadia II arguably is distinguishable on the grounds the Court did not decide whether 
the revised basin plan "effectively established" new water quality objectives In that case, the 
Court noted that the parties conceded extending the revised plan to cover storm water and urban 
runoff was not sufficient to "change" the water quality objectives {City of Arcadia II, supra, 191 
Cal App 4th 156, 177 ) Moreover, the Court found, as a factual matter, that the revised basin 
plan at issue in that case had referred to section 13241 and discussed the potential economic 
impacts of the changes made in the plan {Id at p 178 ) However, even if it is distinguishable, 
the holding strongly suggests that section 13241 will not apply to most basin plan amendments 
On the other hand, if City of Arcadia II is construed to stand for the general proposition that 
amendments to a program of implementation cannot trigger the need to comply with section 
13241 under any circumstances, it this Court's opinion that the case is wrongly decided and 
should not be followed by other courts of superior junsdiction 
^̂  One could argue that even ifthe Board failed to comply with section 13241 when it established 
the EC objectives in 1978, Petitioners' challenge is too late However, it should be noted that the 
EC objectives were not applied to municipal dischargers like Tracy until 2006 Tracy likely would 
not have had standing to challenge the objectives pnor to 2006 Moreover, Respondent Board 
has waived any defense based on the timing of the petition Accordingly, the Court proceeds to 
hear and decide this issue on the ments 
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As descnbed above. Water Code section 13241 imposes an affirmative obligation on 
the State, when establishing water quality objectives, to take into account various 
factors, including the economic costs of adopting the proposed objective. (Water 
Code § 13241; RBI 545-1549 [Attwater Memorandum].) 

In this case, the State Board contends that it adequately complied with section 
13241 when it adopted the EC objectives in 1978 because it considered 
"socioeconomic factors" in the EIR for the 1978 Delta Plan. The Court does not 
agree. 

First, while the EIR for the 1978 Delta Plan purportedly considered socioeconomic 
effects, the discussion appears to be limited to the economic benefits to municipal, 
agricultural, and industrial water users of establishing water quality requirements 
There was no meaningful discussion of the economic costs of adopting the 
objectives, and certainly no discussion of the costs associated with the methods 
identified to meet the objectives.^^ Nor was there any consideration of economic 
factors related to wastewater discharges. 

Second, to the extent the EIR included socioeconomic information, it did so only for 
the purpose of determining whether the project would have significant environmental 
effects under CEQA. (See, e.g., 14 C C R . §§ 15064, 15131.) Because there was 
no consideration of economic factors except in relation to their expected 
environmental effects, the El R's analysis was inadequate to meet the requirements 
of Water Code section 13241 

Third, the State Board conceded at oral argument in United States v State Water 
Resources Control Board that it did not comply with the requirements of Water Code 
section 13241 when it set the southern Delta EC objectives as part ofthe 1978 Delta 
Plan. {United States v State Water Resources Control Board (the "Racanelli 
Decision") (1986) 182 Cal.App.3d 82,122 fn.15.) Based in part on this failure, the 
First Distnct Court of Appeal concluded in the Racanelli Decision that the southern 
Delta EC objectives were "not established in the manner required by law "̂ ^ {Id. at 
p.i23.) The Board is estopped from now contending otherwise. 

The record and the history of the Bay-Delta Plan show that the State Board did not 
comply with section 13241 when it adopted the southern Delta EC objectives in 
1978 

^̂  As noted above, section 13241 requires consideration ofthe "cost of compliance " (See City of 
Burbank, supra, 35 Cal 4th at p 625 [finding the "plain language" of section 13241 requires the 
board to consider the "cost of compliance"]) Even ifthe Court's conclusion technically 
constitutes dicta, it is persuasive and should not be rejected without a compelling reason, which is 
not present here {Howard Jarvis Taxpayers Assn v City of Fresno (2005) 127 Cal App 4th 914, 
925) 
^̂  Because of the Board's stated intention to reconsider the standards for the southern Delta at an 
upcoming hearing, the Court declined to remand for further proceedings consistent with its 
opinion {United States, supra, 182 Cal App 3d at p 123 ) Ultimately, however, the Board did not 
change the numencal objectives Thus, Petitioners contend, the Board never complied with the 
requirements of section 13241 
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Further, the Court finds no merit in the State Board's argument that because Water 
Code section 13263 requires a regional water board to consider the provisions of 
secfion 13241 before issuing waste discharge requirements, a section 13241 
analysis should not also be required prior to establishing water quality objectives. 

The Board's argument is inconsistent with the language of section 13241, which 
plainly requires a section 13241 analysis whenever water quality objectives are 
"established." (Water Code § 13241.) 

In addition, the Board's argument is inconsistent with what the State Board itself has 
argued in defending waste discharge requirements: namely, that because section 
13241 factors are considered in connecfion with the adopfion of water quality 
objectives, the factors do not also have to be considered when issuing waste 
discharge requirements to implement those objectives. (See City ofBurbank, supra, 
35 Cal.4th at pp.626-627 [federal law forbids regional board from using cost or other 
section 13241 factors to justify wastewater discharge restrictions that do not comply 
with federal standards].) 

For these reasons, the Court ruled in its Tentative Decision that the Board did not 
properly consider the Water Code section 13241 factors when it inifially established 
the southern Delta salinity objectives (the "EC objectives") in 1978. Respondent 
Board subsequently objected to the Court's Tentative Decision on the grounds the 
Court failed to consider or discuss the Board's efforts to comply with Water Code 
secfion 13241 after the Racanelli Decision, culminating in its 1991 Bay-Delta Water 
Quality Control Plan for Salinity (the "1991 Bay-Delta Plan"). 

Respondent Board is partially correct. The Court did not consider or discuss the 
Board's efforts to comply with secfion 13241 between 1978 and 2006. However, the 
Court had a good reason for not doing so, as it was not a principal controverted 
issue at trial. (The Court uses the term trial to refer to the hearing on the merits ) 

The issues at trial are determined by the pleadings. The issues presented by the 
pleadings in this case were (1) did the Board comply with secfion 13241 when it 
adopted the EC objecfives in 1978, and (2) did the Board comply with section 13241 
when It (purportedly) amended the objectives in 2006. 

The Board argues that Petitioners did not challenge the Board's efforts to comply 
with section 13241 between 1978 and 2006. However, Petitioners alleged that the 
Board never performed the analysis required by Water Code section 13241 for the 
EC objectives. (See Tracy's Petition, at ̂  41-42.) Petitioners alleged that the 
Board failed to undertake the analysis required by Water Code section 13241, not 
only when the Board "initially adopted" the EC objectives, but also "each fime" the 
water quality objectives in the Bay-Delta Plan were reviewed and modified, including 
in 2006. {Ibid.) Petitioners also advanced this argument in their opening bnefs. 
(See, e.g , Tracy's Opening Brief, at p.27.) Thus, Petitioners raised the issue, at 
least in a general sense, whether the Board ever performed a Water Code section 
13241 analysis for the EC objectives. 

Page 28 of 47 Attachment 2 - Page 28 of 48



In response to Petitioners' allegations, the Board argued that it complied with section 
13241 when it adopted the EC objectives in 1978. The Board also argued that 
because the EC objectives have "remained unchanged since 1978," no further 
analysis under section 13241 was required, in 2006 or at any other time. (See 
Opposition Brief, at pp. 4, 9, 13, 18.) 

The Board did not argue that even if it failed to undertake the analysis required by 
section 13241 in 1978, it performed the required analysis as part of its 1991 Bay-
Delta Plan update. The Board raised this argument forthe first time in its objections 
to the Court's Tentative Decision. 

It should be no surprise, therefore, that the Court did not consider or discuss the 
Board's efforts to comply with section 13241 as part of its 1991 Bay-Delta Plan 
update. This was not at issue at trial. Instead, the issue was whether the Board 
completed the section 13241 analysis prior to the adoption ofthe EC objectives in 
1978 For the reasons described above, the Court concluded it did not. 

The question presented here is whether the Board, having lost on this issue at trial, 
now should be permitted a "second bite at the apple" to show it fulfilled its 
obligations under section 13241 The Court is persuaded that it should not. 

While the Court is loath to invalidate or enjoin the EC objectives based on a failure to 
undertake a section 13241 analysis ifthe Board did, in fact, perform one, the Court 
likewise cannot countenance the Board raising wholly new arguments at this late 
date. {See Ralphs Grocery Co v Workers'Comp Appeals Bd (1997)58 
Cal.App 4th 647, 651 fn.2 [lack of opposition is deemed a concession of the merits].) 

Further, if the Court were to consider the Board's belated argument, the Court would 
reject it. Although the full administrative record for the 1991 Bay-Delta Plan may not 
be before the Court, the administrative record in this case includes the 1991 Bay-
Delta Plan itself as well as the Board resolufion adopting that Plan. These 
documents by themselves are sufficient to show that the analysis done in 1991 did 
not safisfy the requirements of Water Code section 13241 forthe EC objectives. 

As a general matter, the documents show that the Board acknowledged Water Code 
section 13241 and the requirement to consider (among other things) the "economic 
considerafions" of its water quality control plan. (DP8520-8521; see also DP8584, 
8558.) The Plan states that the only direct evidence of economic consequences 
related to the costs of changing leaching pracfices for Delta agnculture. (DP8521 ) 
As a result, "all other economic effects were analyzed using water availability as an 
indicator of economic cost." {Ibid., see also DP8538-8539.) 

Water availability studies were run for the vanous water quality objective 
alternatives, based on the effects the alternatives would have on the combined CVP-
SWP system. Thus, the combined CVP-SWP system was used as a surrogate (or 
proxy) to reflect the water supply consequences ofthe alternatives on users in the 
watershed. (DP8521 ) 
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Putting aside the issue of whether a study of CVP-SWP system water availability is a 
legifimate means to analyze the economic effects of water quality objectives -
particularly for dischargers - there is a fundamental problem with the 1991 study it 
excluded the interior stafions for the south Delta from its analysis. {Ibid. ["Currently 
the operafions study is not designed to analyze the water needed to meet water 
quality objecfives for the intenor stafions of the south Delta . . . . " ] ; see also DP8533 
["Without considering the potential impact of meeting the interior objectives of the 
south Delta "]) 

In addition, the study assumed that the objectives would be met through the release 
of flows by the CVP-SWP water right holders. (See DP8539, 8838 ) The study did 
not consider the economic consequences ofthe objectives on dischargers because 
dischargers were not (at that time) required to meet the objectives There is no 
evidence in the record that the Board has ever considered the costs of compliance 
with the southern Delta EC objectives, to municipal, agricultural, other domestic 
dischargers, or anyone else. 

The Court flatly rejects the argument that it is a matter entirely within the Board's 
discretion to determine what it means to take "economic considerations" into 
account While it is true that section 13241 does not specify precisely how the Board 
must go about considering the factors in section 13241, this does not mean courts 
should abdicate their constitutional role to independently construe the meaning of 
the statute. (See, e g., California Hospital Association v Maxwell-Jolly (2010) 188 
Cal App.4th 559, 570-571, 573-577 [department abused discretion by failing to 
adequately consider the impact of a contemplated Medicaid rate change on the 
statutory factors of efficiency, economy, quality, and access to care]) The Board's 
interpretation is one among several tools available to the court in judging the 
interpretation ofthe text ofthe statute, but the Board's interpretation is not binding. 
In this case, the Court finds the Board's interpretafion that a "socioeconomic" 
analysis of a project's environmental impacts is sufficient to be clearly erroneous. 

The Board may disagree that secfion 13241 requires considerafion ofthe "cost of 
compliance," but the California Supreme Court has endorsed the view that it does 
(See City of Burbank, supra, 35 Cal.4th at p.625 [finding the "plain language" of 
section 13241 requires the board to consider the "cost of compliance"].) 

Further, in analogous circumstances, the Supreme Court has acknowledged that 
"sound policy requires that the economic consequences of pollufion control 
regulations must be taken into account." (See WesternOil and Gas Association v. 
Air Resources Board (1984) 37 Cal 3d 502, 517-518.) In Western Oil and Gas, the 
Court concluded, based on the language ofthe Mulford-Carrell Air Resources Act, 
that the Legislature intended local and regional authorities, rather than the State Air 
Resources Board, to consider the economic consequences of compliance with air 
quality standards. {Id. at pp 517-521.) 

Here, the statutory language at issue squarely puts this responsibility on the Board. 
(Water Code § 13241 [requiring Board to consider, in establishing water quality 
objectives for the "reasonable" protection of beneficial uses, such things as 
economics, the water quality conditions that could "reasonably" be achieved, and the 
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need for housing within the region].) That the Board is required to consider factors 
like the "need for housing" and the water quality conditions that can "reasonably" be 
achieved, shows the Legislature intended the Board to consider not just the 
economic benefits of controlling water pollufion, but the economic costs of 
compliance with the water pollution controls. 

Accordingly, the Court stands by its conclusion that the Board has failed to consider 
the factors set forth in Water Code section 13241 for the EC objectives. The Court 
now proceeds to consider what this means for the validity of the EC objectives 

c Is the State Board's failure to comply with Water Code section 
13241 a basis to invalidate the EC obiectives? 

The State Board contends that even if it failed to conduct the analysis required by 
section 13241, this is, at most, a basis for issuing a writ of mandate requiring the 
Board to conduct the required analysis The Board argues, however, that it is not a 
basis to invalidate the EC objectives. According to the Board, the State cannot 
adopt water quality standards that are less stringent than those approved by the 
federal government. Because the 700/1000 pmhos/cm EC objectives were adopted 
as federal water quality standards, the Board asserts that it cannot, based on 
economic (or other § 13241) factors, adopt state water quality objectives that are any 
less protective than those standards. 

Petitioners respond that EPA approval does not excuse a failure to comply with state 
law in the adoption of state water quality standards. The Court agrees with 
Petitioners. 

The Court's analysis necessarily begins with the supremacy clause ofthe United 
States Constitution. The supremacy clause provides that federal constitutional and 
statutory law is binding on state governments as the supreme law of the land (U S. 
Const., art VI, § 2.) Thus, when Congress passes legislation, state legislation 
regulating the same subject may be preempted 

Preemption may be express or implied. Preemption is express when Congress has 
expressly stated in a statute the areas of state law that are preempted. Absent 
express preemption, there are three bases for finding implied preemption (1) where 
it is clear Congress intended to occupy an enfire regulatory field, (2) where 
compliance with both state law and federal law is impossible; and (3) where state 
law stands as an obstacle to the accomplishment and execution of the full purposes 
and objectives of Congress. (See Matthew Bender & Company, Inc., Constitutional 
Law, 126A California Forms of Pleading and Practice ~ Annotated § 126A.23 ) 

The question presented here is whether the Clean Water Act preempts Water Code 
secfion 13241's requirement that the State consider economic factors before 
establishing water quality objectives. 

Relying on City ofBurbank v. State Water Resources Control Board (2005) 35 
Cal.4th 612, 626-627, the State Board contends that the supremacy clause prohibits 
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using economic considerations to justify water quality standards that are less 
stnngent than required by federal law. 

At issue in City of Burbank vjas Water Code section 13263, which requires regional 
boards to take various factors, including economic considerations, into account when 
issuing wastewater discharge permits. To meet a general narrative water quality 
criteria that waters be maintained "free of toxic substances in concentrations that are 
[toxic or detrimental to] human, plant, animal or aquatic life," the Los Angeles 
Regional Board adopted specific numeric requirements setting daily maximum 
limitations for more than 30 toxic pollutants present in the treated wastewater of the 
City of Los Angeles. {Id. at p 622 ) The cifies of Los Angeles and Burbank filed 
appeals with the State Board, contending that the board violated section 13263 
because it did not consider the economic burden on the cities in meefing the 
pollutant restrictions. {Ibid.) 

In affirming thejudgment ofthe Court of Appeal, the California Supreme Court held 
that because the supremacy clause ofthe federal Constitution requires state law to 
yield to federal law, a regional board, when issuing a wastewater discharge permit, 
may not rely on state law to justify pollutant restrictions less stringent than those 
required by federal law.̂ '* {Id. at p.618.) In other words, state water quality laws 
cannot be used to impose pollutant restrictions less stringent than required by 
federal law. As Justice Brown's concurrence aptly points out, that "seems a pretty 
self-evident proposition " {City of Burbank, supra, 35 Cal 4th at p.629.) 

However, the issue in this case is different The issue here is not whether the State 
can use compliance costs to relax pollutant restrictions necessary to meet water 
quality standards, but whether the State can consider compliance costs when 
establishing water quality standards. Contrary to what the State Board argues, the 
holding in Burbank supports the view that it can 

As the Court noted in Burbank, the Clean Water Act does not preempt state water 
quality laws To the contrary, the Clean Water Act is an example of "cooperative 
federalism," anticipating a "partnership between the States and the Federal 
Government" to achieve a shared objective {Burbank, supra, 35 Cal.4th at p 620; 
see also id. at p.629.) 

Toward this end, the Clean Water Act reserves to the states significant aspects of 
water quality policy and, in many instances, incorporates state water policy into 
federal law. {Id at p 627 ) While (technology-based) effluent limitations are 
promulgated by the federal government, states have the leading role in establishing 
water quality standards. {Id. at p.620; see also 33 U.S C § 1251(b).) 

States must adopt water quality standards and submit them to the EPA, which 
reviews them for compliance with the Clean Water Act {Natural Resources Defense 
Council V. United States EPA (E.D. Va. 1992) 806 F.Supp. 1263, 1268.) The EPA 

^̂  Only when a regional board is considenng whether to adopt permit restrictions more stnngent 
than federal law requires may the board take economic factors into account 
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may approve the standards or notify the state of specific changes required to meet 
Clean Water Act requirements. {Ibid.) 

Federal law does not preempt state procedures for adopting water quality standards 
To the contrary, federal law requires water quality standards to be adopted in 
compliance with state laws. (40 C.F.R. §§ 131.3(b), 131.5, 131.6; 33 U S.C § 
1313(c)(2).) EPA review includes whether the state has followed its legal 
procedures for adopting the standards. {Natural Resources Defense Council, supra, 
806 F.Supp. at p. 1269.) Thus, a failure to comply with state legal procedures is a 
failure to comply with federal procedural requirements. 

The Supreme Court acknowledged as much in Burbank by affirming the 
determinafion ofthe lower courts that secfion 13241 requires the State to consider 
costs of compliance when it adopts water quality standards in a basin or water 
quality plan. (See City of Burbank, supra, 35 Cal.4th at p.623 [affirming conclusion 
of court of appeal that secfion 13241 requires a regional board to take economic 
considerafions into account when it adopts water quality standards in a basin plan]) 
The clear implication of Burbank is that the State is free - required even - to 
consider compliance costs when establishing water quality standards, but cannot 
relax established requirements merely because an NPDES permit holder alleges 
compliance will be too costly {Id at p 627 ) 

This conclusion also is supported by other language of the federal Clean Water Act, 
which provides that water quality standards should, wherever attainable, provide 
water quality for the protecfion and propagation of fish, shellfish, and wildlife and for 
recreation in and on the water, and take into consideration the use and value of the 
water for public water supplies, propagation offish, shellfish, wildlife, recreation in 
and on the water, and agricultural, industrial, and other purposes including 
navigation ^̂  (40 C F R. §§ 130.3, 131.2, see also 33 U.S.C § 1313(c)(2) [emphasis 
added] ^ )̂ 

^̂  The Act does not define how the "use and value" of the water should be taken into 
consideration in establishing water quality standards The only case to have considered this 
issue concluded that states should take the "use and value" of the water into consideration only 
when designating the uses for a particular water body, but not when setting the critena to protect 
those uses (See Mississippi Commission on Natural Resources v Costle (5th Cir 1980) 625 
F 2d 1269, 1277 ) However, the decision in Costle is not binding and this Court does not find it 
persuasive The court in Costle selectively takes language out of context and ignores the plain 
directive that "water quality standards" shall be based on the "use and value" of the waters 
involved It makes no sense to read the language to mean that the "use" of water shall be based 
on the "use and value" of the water Further, if Congress had intended value to be considered 
only in relation to use, it could have said so It did not It is noteworthy that the EPA in Costle had 
examined the economic impact of its cnteria, severely undermining EPA's argument that it was 
under no obligation to do so In any event, the case at hand involves California, not Mississippi, 
water quality standards California law requires the State to consider economic considerations 
when establishing water quality objectives, and this law predates the 1972 enactment ofthe 
federal Clean Water Act When Congress adopted the Clean Water Act, it expressly required 
water quality standards to be adopted in compliance with state laws, including, in the case of 
California, Water Code section 13241 The Court presumes Congress knew what it was doing 
®̂ In City ofBurbank, the Supreme Court rejected an argument that consideration of economics 
was "consistent with federal law" under the Clean Water Act The Court found "nothing" in the 
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In sum, the State has it exactly backwards. It argues that federal law prohibits 
applicafion of state laws when establishing federal water quality standards The text 
of the Clean Water Act and the Supreme Court's decision in Burbank show that the 
opposite IS true: federal law requires water quality standards to be adopted in 
compliance with state laws. 

In trying to avoid this problem, the State Board argues that because the 700/1000 
pmhos/cm EC objectives were approved by the EPA, the EC objectives are "the 
federal water quality standards," and the supremacy clause prohibits the State from 
adopting less stnngent standards 

This is flawed reasoning. It would mean that water quality standards approved by 
the EPA never could be lowered - which the State Board conceded at the hearing is 
not correct. 

There are no federally-promulgated water quality critena for the protection of 
agriculture in the southern Delta Federal law does not necessarily require the 
700/1000 pmhos/cm numeric objectives Merely because the 700/1000 pmhos/cm 
objectives were approved by the EPA does not mean that the State cannot adopt 
less stringent objectives in the future. 

In giving its approval, the EPA merely determined that the 700/1000 (jmhos/cm 
objectives (criteria) were sufficient to protect the designated water uses. The EPA 
did not determine that only those criteria would be sufficient to protect the 
designated uses. The EPA's approval does not foreclose the possibility that other 
critena also might be sufficient to protect the designated uses 

In establishing the EC objectives, the State Board was required by Water Code 
secfion 13241 to consider the factors set forth in that statute It did not do so. 
Accordingly, the Court concludes that a writ must be granted direcfing the Board to 

Clean Water Act to suggest that states may weaken federal clean water requirements when a 
permit holder alleges that compliance will be too costly {Id at p 627 ) However, that is not the 
issue here Also, the Supreme Court's holding is limited by its facts to requirements of waste 
discharge permits involving "toxic" pollutants (See 40 C F R § 131 3 [defining toxic pollutants as 
those pollutants listed by the Administrator under section 307(a) ofthe Act]) Presumably 
because the case involved toxic pollutants, the Court did not consider the provisions in 33 U S C 
section 1312(b)(2) Section 1312(b)(2) allows the Administrator (here, the State) to issue a 
permit which modifies the effluent limitations that otherwise would be required under the Act "if 
the applicant demonstrates at [a] heanng that there is no reasonable relationship between the 
economic and social costs [ofthe effluent limitations] and the benefits to be obtained (including 
attainment ofthe objective of [the Act]) from achieving such limitation " (33 U S C § 1312(b)(2)) 
By Its terms, section 1312(b)(2) of the Clean Water Act does not apply to "toxic pollutants " But 
for pollutants other than "toxic pollutants," this section expressly allows consideration of economic 
costs to relax or modify water quality-based effluent limitations in a wastewater discharge permit 
Cases are not authonty for propositions not considered Because the issue here involves 
establishing water quality standards, rather than issuing permits to meet standards, and because 
the Court in City of Burbank 6\6 not consider the provisions in section 1312(b)(2), the Court finds 
that the City ofBurbank opinion is not contrary to the Court's interpretation here 
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conduct the required § 13241 analysis and reconsider the EC objecfives after the § 
13241 factors have been considered. 

However, in recognifion ofthe environmental harm that could occur ifthe water 
quality criteria were to be invalidated immediately, the Court's writ shall not require 
the Board to invalidate the exisfing objectives pending reconsideration by the Board 
{Morning Star Co. v State Bd of Equalization (2006) 38 Cal 4th 324, 341 ) The 
Court shall instead enjoin any acfion to enforce the existing EC objectives against 
Tracy and other municipal dischargers pending reconsideration by the Board ^̂  

2. Was the program of implementation adopted in a manner contrary to 
law? 

Petitioners also contend the State Board failed to adopt a comprehensive program 
for implementafion of the EC objectives as required by Water Code section 13242. 

Water Code section 13050, subdivision (j) provides that a water quality control plan 
shall include a program of implementation needed for achieving water quality 
objectives. (Water Code § 13050(j).) Under Water Code section 13242, the 
program of implementation shall include (i) a description of the nature of actions 
necessary to achieve the objectives, including recommendations for appropnate 
action by public or pnvate entities; (ii) a time schedule for the acfions to be taken; 
and (ill) a description of surveillance to be undertaken to determine compliance with 
the objectives. (Water Code § 13242.) 

Petitioners allege that, while the Bay-Delta Plan includes a program of 
implementation, the State Board failed to consider how municipal dischargers like 
Tracy would comply with the EC objectives, failed to include a time schedule for 
actions to be taken, and failed to descnbe surveillance to be used to determine 
compliance. Therefore, Petitioners argue, the State Board's program of 
implementation is insufficient to meet the requirements of Water Code section 
13242. 

In its Tentative Decision, the Court found that, on balance, the 2006 Bay-Delta Plan's 
program of implementation is adequate. The Court specifically referred to the 
ifollowing provisions ofthe implementation program. 

In regard to the southern Delta salinity objectives, the Plan descnbes a number of 
measures that can be used to control salinity in the southern Delta, including "state 
regulatory actions, state funding of projects and studies, regulation of water 
diversions, pollutant discharge controls, improvements in water circulation, and long-
term implementafion of best management practices to control saline discharges " 
(DP41.) Specifically, the Plan refers to the Grasslands Bypass Project, West Side 
Regional Drainage Plan, San Luis Unit Feature Reevaluation Project, Central Valley 
Project Improvement Act Land Retirement Program, San Joaquin River Real-time 

^̂  Intervener Clean Water Association objected to the Tentative Decision because it only enjoined 
application of the existing EC objectives as to Tracy Intervener's objection is well taken and the 
Court has modified the scope of its injunction 
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Water Quality Management Program, South Delta Improvements Program, and the 
Delta-Mendota Recirculafion program (DP41-45.) The Plan indicates that the State 
Board has conditioned the water rights ofthe USBR and DWR, and indicates that 
the Board also could require releases or other measures be taken by other non-
SWP/CVP reservoirs. {Id.) The Plan further provides that the Regional Board shall 
implement a Total Maximum Daily Load (TMDL) for the San Joaquin River at 
Vernalis, and "shall impose discharge controls on in-Delta discharges of salts by 
agncultural, domestic, and municipal dischargers." (DP41.) 

The Court further noted that the Plan includes some fime schedules and surveillance 
programs to achieve the objectives. (See DP42-45.) For example, the Plan states 
that the State Board will conduct a workshop in January 2007 to discuss the need for 
an updated scientific investigation regarding the southern Delta salinity objectives, 
the causes of salinity in the southern Delta, and measures to implement the salinity 
objectives for southern Delta agriculture. (DP42, 45 ) 

While the Court concluded that a more detailed description would be preferable, the 
Court was not persuaded that the implementation plan was materially deficient 

Tracy objected to the Court's Tentative Decision on this issue, arguing that the 
program of implementation is not adequate in regard to municipal discharges. 

Having reconsidered its Tentative Decision, the Court agrees with Tracy. 
As a general matter, the Court agrees that a program of implementation is not 
required to descnbe in detail how particular dischargers (or other parties) will comply 
with the objectives. However, when a program of implementation changes who is 
responsible for meeting previously-established water quality objectives, more 
specificity is required. When a program of implementation is revised to make 
previously-established water quality objectives applicable to new entities, the 
program of implementation must specifically address the change. It must describe 
the nature of the actions necessary for such entities to achieve the objectives, 
provide a reasonable time schedule for the actions to be taken, and include a 
description ofthe (new) surveillance required to determine their compliance with the 
objectives. 

The facts of this case show why such a requirement is necessary. 

Here, when the Board initially established the EC objectives in 1978, the Delta Plan 
envisioned that the objectives would be implemented by managing the flows of the 
CVP-SWP water right holders. Then, many years later, the Board having failed to 
implement the objectives against water right holders, the Board decided that the 
objectives should be achieved through a mix of water nght actions and water quality 
control measures, and, for the first time, made the objectives applicable to municipal 
(and agricultural) dischargers. 

Despite this radical change in how the EC objectives will be achieved, the Board's 
program of implementation includes virtually no discussion of how municipal 
dischargers may comply with the objectives, no time schedule for them to achieve 
the objectives, and no description of how the Board will determine their compliance. 
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The implementation program's discussion of municipal dischargers consists of a 
single sentence: "The Central Valley Regional Water Board shall impose discharge 
controls on in-Delta discharges of salts by agncultural, domesfic, and municipal 
dischargers." (DP41.) This is not adequate. 

While the Court does not deny the Board's authority to revise its program of 
implementafion as necessary for achieving water quality objectives, the Board must 
do so in a way that conforms to the policies set forth in the Water Code. (Wat Code 
§§ 13240, 13000.) The Court is persuaded that the Board has not done so here. 
Accordingly, the Court shall issue a writ compelling the Board to adopt an adequate 
program of implementation that descnbes the nature of the actions necessary for 
municipal dischargers to achieve the EC objectives (including recommendations for 
appropriate action by them), provides a reasonable time schedule for the actions to 
be taken, and includes a descripfion ofthe surveillance required to determine their 
compliance. Further, the Court shall enjoin any action to enforce the provisions of 
the 2006 Bay-Delta Plan relafing to the EC objectives against Tracy and other 
municipal dischargers pending an adequate program of implementation that meets 
the requirements of Water Code § 13242. 

3. Did the State Board comply with its mandate to periodically review and 
revise the EC obiectives? 

Petitioners contend that the State Board failed to comply with its statutory mandate 
to periodically review and revise the EC objectives as required by Water Code 
sections 13143 and 13240 and 33 U S.C § 1313(c)(1). This claim lacks merit. 

The Water Code and the federal Clean Water Act require that water quality 
standards be periodically reviewed, but they do not necessarily require that water 
quality standards be revised. (See Water (5ode § 13143 [state water quality control 
policy "shall be periodically reviewed and may be revised"]; Water Code § 13240 
[water quality control plans "shall be periodically reviewed and may be revised"]; 33 
U.S.C. § 1313(c)(1) [state water pollution control agency shall from time to time hold 
heanngs for the purpose of reviewing applicable water quality standards "and, as 
appropriate, modifying and adopting standards"], see also National Wildlife Fed'n v. 
Browner {D.e. Cir. 1997) 127 F.3d 1126, 1129.) 

The Bay-Delta Plan has been periodically reviewed. The Board was under no legal 
obligation to revise the southern Delta EC objectives. 

B. Tracy's challenge to Order WQ 2009-0003- Were the southern Delta EC 
obiectives properly applied to Tracy's discharge and permit"? 

Petitioners contend that because the Bay-Delta Plan salinity provisions were 
improperly adopted and/or modified, the State Board abused its discrefion in 
applying those provisions to Tracy's discharge and Permit ^̂  

®̂ As discussed above. Respondent State Board denies that the 2006 Bay-Delta Plan and its EC 
objectives were improperly promulgated But even if the Court finds the 2006 Bay-Delta Plan is 

Page 37 of 47 Attachment 2 - Page 37 of 48



Tracy further contends that even ifthe Bay-Delta Plan was legally promulgated, the 
State Board abused its discretion by (1) finding that the water quality objectives for 
EC are required to be imposed upon Tracy at the end of its discharge pipe; (2) 
finding that Tracy's Permit fails to include final water quality-based effluent limits for 
EC; and (3) finding that the EC effluent limitations to be imposed on Tracy must be 
numeric. Tracy seeks a peremptory writ of mandate directing the State Board to 
vacate the contested provisions of its Order WQ 2009-0003 ^̂  

The State Board asserts that federal regulations require water quality based effluent 
limitations (WQBELs) when a discharge has the reasonable potential to cause or 
contribute to an excursion above an applicable water quality standard. The State 
Board argues that because Tracy's discharge consistently exceeds the applicable 
standard for EC at its point of discharge, and the receiving water frequently has no 
assimilative capacity for EC, Tracy's discharge has the reasonable potential to cause 
or contribute to an excursion above the applicable standard Therefore, according to 
the State Board, Tracy's NPDES pennit is required to include water quality based 
effluent limitations to achieve the water quality standard 

The State Board asserts that it properly ordered the Regional Board to include 
numenc effluent limits for EC in Tracy's Permit because numeric effluent limits are 
necessary to assure achievement ofthe numeric water quality objectives (criteria) for 
EC. 

The State Board rejects the claim that the cost of compliance with numeric effluent 
limits would be unreasonably high when considered in light ofthe relatively small 
potenfial benefit to water quality. Moreover, the State Board argues that economic 
considerations are irrelevant when establishing effluent limitations in a permit to 
meet applicable water quality standards Because numeric effluent limitations are 
necessary to comply with the federally-approved numeric water quality objectives, 
the State Board maintains that Tracy must comply with the numenc effluent 
limitations, regardless of cost. 

Having concluded that the EC objectives were improperly adopted, the Court finds 
the Board should be enjoined from applying the EC objectives to Tracy's discharge 
and Permit pending reconsideration of the objectives in compliance with this Court's 

deficient, the State Board contends that the EC objectives are still properly applied to Tracy's 
discharge 
®̂ In addition, Tracy seeks a judicial declaration that the challenged 2006 Bay-Delta Plan 
provisions were not properly applied to Tracy because the 2006 Bay-Delta Plan had not yet been 
approved by the State's Office of Administrative Law or the U S EPA at the time Tracy's 
application was considered However, insofar as Tracy seeks to challenge the application of the 
Bay-Delta Plan to its discharge, Tracy is essentially seeking review ofthe validity ofthe State 
Board's quasi-adjudicatory decision Because an action for declaratory relief is not appropriate to 
review an agency's quasi-adjudicatory decisions, Tracy's request for declaratory relief regarding 
application of the 2006 Bay-Delta Plan is denied Such review is properly brought under the 
provisions of C C P § 1094 5 (See County of Los Angeles v State Water Resources Control 
Bd (2006) 143 Cal App 4th 985, 1002, State of California v Superior Court (Veta Company) 
(1974) 12 Cal 3d 237, 251 ) 
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ruling. Nevertheless, for purposes of providing future guidance, the Court proceeds 
to consider Tracy's specific challenges to the State Board's Order WQ 2009-0003. 

1. Did the State Board prejudicially abuse its discretion by finding that the 
water quality objectives for EC are reguired to be imposed upon Tracy 
at the end of its discharge pipe? 

Tracy alleges that even if the 2006 Bay-Delta Plan and EC objectives were legally 
promulgated, the State Board erred by finding that the Plan requires compliance with 
the EC objectives to be measured at the end of Tracy's discharge pipe. The Court 
agrees. 

While the Bay-Delta Plan was amended in 2006 to state that water quality objectives 
cited for a general area shall be "applicable for all locations in that general area," the 
amendment did not change the requirement that the "compliance locations indicated 
in the tables will be used to determine compliance with the objectives." (DP87; see 
also DP23 ["compliance locations will be used to determine compliance with the 
cited objectives"]) Thus, even if the Board intended the objectives to be applicable 
at the end of Tracy's discharge pipe, as a practical matter, the language of the Plan 
made them applicable only at the specified compliance locations. 

Since the Board was required to comply with the requirements of its Plan, (Water 
Code §§ 13247, 13263), the Board was required to conduct its "reasonable 
potenfial" analysis at the Old River/Tracy Road Bndge compliance location, instead 
of at the end of Tracy's discharge pipe 

Tracy's discharge pipe is approximately 4 miles upstream of the compliance location 
Measuring Tracy's "reasonable potential" at its discharge pipe deprived Tracy of a 
potential "mixing zone" for its discharge 

As an aside, the Court gives no credence to the Board's arguments regarding the 
purported effect of discharges from Tracy's Plant on DWR's and USBR's obligation 
to release fresh water to the southern Delta. The salt in Tracy's discharge may 
make compliance for DWR/USBR more difficult, but that does not necessarily mean 
Tracy is attempting to shirk its responsibility for the salinity problem in the southern 
Delta. After all, one could argue that the reason there is no assimilative capacity in 
the Delta is because DWR/USBR have shirked their responsibility to release 
sufficient fresh water from New Melones Reservoir. If DWR/USBR simply released 
more fresh water, there would be assimilative capacity, and Tracy's discharge would 
not have the "reasonable potential" to cause or contribute to an excursion above the 
applicable water quality objectives. 

It IS worth nofing that, historically, the programs of implementation for the EC 
objectives focused primarily (or, in some instances, exclusively) on the release of 
fiows by DWR/USBR Indeed, the Board previously determined that the CVP is the 
"pnncipal" cause ofthe salinity problem at Vernalis. Nevertheless, the Board has 
delayed enforcement of the objectives against DWR/USBR for many years. Viewed 
from this perspective, Tracy might argue that it is the victim here - because it is 
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being requested to reduce its salt loading so that DWR/USBR may export more 
water by means of the SWP/CVP. 

In essence, Tracy's discharge and the SWP/CVP water projects are two sides ofthe 
same coin- the more water released by DWR/USBR, the less Tracy will be required 
to reduce its salt load; and the more Tracy reduces its salt load, the less water 
DWR/USBR will be required to release to meet the salinity objectives (and the more 
water available for export). 

This Court is in no position to determine each party's "fair share" of the salinity 
problem in the southern Delta. Thus, it makes no value judgments about who is 
(and who is not) attempting to shirk their "responsibilities" for solving the salinity 
problem. 

In its Tentative Decision, the Court ruled that the Board's error appeared to be 
harmless since the receiving water frequently has no assimilative capacity for EC 
and Tracy's discharge exceeds the applicable standard for EC at the point of 
discharge.^" Tracy objected to the Court's Tentative Decision, dispufing that the 
receiving water does not have any assimilative capacity, and arguing that an 
analysis of assimilative capacity cannot substitute for a proper reasonable potential 
analysis. Tracy contends the Court should simply order the Board to perform a 
reasonable potential analysis at the Old River/Tracy Road Bridge compliance 
location, rather than speculate what the results of such an analysis would show. 

Tracy's objecfion is well taken. The Court has modified its Decision to require the 
Board to perform the reasonable potential analysis at the Old River/Tracy Road 
Bridge compliance location, as required by the 2006 Bay-Delta Plan. 

2. Did the State Board abuse its discretion by finding that Tracy's Permit 
fails to include final water guality-based effluent limits for EC? 

Tracy further alleges that the State Board abused its discretion by finding that 
Tracy's Permit does not include final water quality-based effluent limits (WQBELs) 
designed to implement the objectives for EC. The Court does not agree. 

The Clean Water Act generally requires a permit to contain WQBELs whenever the 
permitfing agency determines that pollutants are or may be discharged at a level 
which will cause, or have the reasonable potential to cause, or contnbute to, an in-
stream excursion above the allowable concentrafion of a numeric criterion within a 
state water quality standard (40 C F R § 122.44(d)(1).) 

°̂ The Board argued that the receiving water frequently has no assimilative capacity for EC, so 
essentially any increase in the concentration of salinity would have the reasonable potential to 
cause or contnbute to an excursion above the EC objectives According to the Board, the 
assimilative capacity of the receiving water is so low that even removing Tracy's discharge 
entirely would not solve the salinity problem For Tracy's discharge to meet the "reasonable 
potential" test, its discharge would have to improve (or at least not worsen) the salinity conditions 
in the southern Delta 
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As descnbed above, the Court has concluded that the Board failed to conduct its 
"reasonable potential" analysis at the Old River/Tracy Road Bridge compliance 
location, as required by the 2006 Bay-Delta Plan. In the absence of a proper 
reasonable potential analysis, it is premature to determine whether Tracy's Permit is 
required to include final WQBELs for EC. 

Nevertheless, for purposes of providing as much guidance as possible, the Court 
proceeds to determine whether the Board also abused its discretion by finding that 
Tracy's Permit does not include final water quality-based effluent limits (WQBELs) 
designed to implement the objectives for EC 

The Board determined that Tracy's Permit is insufficient to meet the requirements of 
the Clean Water Act. Although Tracy's Permit includes final numeric WQBELs 
designed to achieve the EC objectives, the limitations are "condifional" and do not 
apply unless Tracy fails to comply with its own salt reduction plan. The State Board 
determined that because the final numeric WQBELs are "condifional," they are not 
protective ofthe numeric water quality objectives for EC 

The Court agrees with the State Board that, where a permit makes final WQBELs 
confingent on compliance with certain condifions, the permit must stand or fall based 
upon whether the conditions themselves meet the requirements ofthe Clean Water 
Act 

In this case, the Tracy Permit's numeric WQBELs were made contingent on the 
development and implementation of an approved Salinity Plan and vanous other 
salinity control requirements in the Permit. Thus, the relevant inquiry is whether the 
Salinity Plan and other salinity control requirements in the Permit are sufficient to 
meet the requirements of the Clean Water Act. 

The State Board contends that the Salinity Plan is not sufficient because it does not 
constitute an "effluent limitation" and is not designed to achieve the applicable water 
quality objectives The Court disagrees that the Salinity Plan is not an "effluent 
limitation," but agrees that the Plan is not a final WQBEL designed to implement the 
southern Delta EC objectives 

As an initial matter, the Court rejects any suggestion that effluent limitations are 
required to be numenc. The definifion of "effluent limitation" in the Clean Water Act 
refers to "any restriction," and may include a "schedule of compliance " (33 U.S.C. § 
1362(11); 40 C F.R. § 122.2.) The term "schedule of compliance" means a 
"schedule of remedial measures," including an enforceable sequence of interim 
requirements leading to compliance with an effluent limitation or standard (33 
U.S.C. § 1362(17); 40 C.F.R § 122.2.) 

In Communities fora Better Environment, the First Appellate Distnct Court of Appeal 
specifically rejected the argument that the federal regulafions mandate numeric 
WQBELs in all circumstances. Rather, the Court found, Congress intended a 
"flexible approach" including alternative effluent control strategies. {Communities for 
a Better Environment v State Water Resources Control Bd (2003) 109 Cal.App 4th 
1089, 1105, Communities for a Better Environment v State \A/ater Resources 
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Control Bd. (2005) 132 Cal.App 4th 1313, 1318; see also Divers' Environmental 
Conservation Organization v State Water Resources Control Bd (2006) 145 
Cal.App.4th 246, 262 [following Communities fora Better Environmenf\.) Thus, 
numeric effluent limitafions are not necessary to meet the requirements ofthe 
federal Clean Water Act. {Communities for a Better Environment, supra, 109 
Cal.App.4th at p. 1093.) Indeed, federal regulations expressly permit non-numeric 
effluent limitations ~ such as best management pracfices ~ when numeric effiuent 
limitafions are "infeasible." (40 C.F.R. § 122 44(k)(3); see also State Board Order 
WQ 2006-0012, p. 16.) 

The State Board construes "infeasibility" to refer to "the ability or propriety of 
establishing" numeric limits. (See State Board Order WQ 2009-0015, p.7; State 
Board Order WQ 2006-0012, pp. 14-16.) Thus, according to the State Board, 
feasibility turns on the ability and propriety of establishing numeric effluent 
limitations, rather than the ability of a discharger to comply. 

However, this argument is unfounded and is not supported by case law or by the 
Board's own Water Quality Orders It will nearly always be possible to establish 
numeric effluent limitafions, but there will be many instances in which it will not be 
feasible for dischargers to comply with such limitations. In those instances, states 
have the authority to adopt non-numeric effluent limitations. 

Communities for a Better Environment makes clear that one factor a board may 
consider in determining whether a numerical effiuent limitation is "feasible" is the 
"ability of the discharger to comply." (See Communities for a Better Environment, 
supra, 109 Cal.App 4th at pp 1100.) The court expressly approved the regional 
board's consideration of this factor in upholding the determination that numenc 
effluent limits were not "appropriate" for the refinery at issue in that case. {Id. at 
p.i 105 [approving determinafion that numeric WQBEL was not feasible "for the 
reasons discussed above," which included inability of discharger to comply.) 

Likewise, in Water Quality Order 2003-0012, the State Board declined to impose 
numeric effluent limitafions in a waste discharge permit because of a concern that 
numeric limitations would not be appropnate (State Board Order WQ 2003-0012.) 

The Board's Order in this proceeding cited to WQO 2003-0012 with approval, nofing 
that "it IS possible to have effluent limitafions other than numenc effluent limitations 
[provided] the effluent limitation is . enforceable and designed to implement the 
water quality objective." (CSPA000398.) The Board remanded the matter to the 

^̂  The Board's Water Quality Orders indicate a "preference" for determining the "ability and 
propnety" of establishing numenc effluent limitations in a regulatory setting, e g as part of a basin 
plan amendment, rather than as part of a permit petition process (See State Board Order WQ 
2003-0012, pp 8-9, State Board Order WQ 2009-0015, p 7 fn 28 ) Thus, the Board contends, 
while the Board may consider dischargers' ability to comply when deciding whether numeric 
effluent limitations are "appropnate," in general, a discharger's ability to comply should not be 
considered when setting specific numeric effluent limitations in a permit (See ibid) However, 
Water Quality Order 2003-0012 shows that the Board has considered the "ability and propnety" of 
numenc effluent limitations as part of the permit petition process, at least to give the Board time to 
address the issue in a regulatory setting (See State Board Order WQ 2003-0012, p 9 ) 
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Regional Board to further consider whether there are feasible alternatives or 
methods, other than reverse osmosis, that the City could use to achieve the numeric 
limits. (CSPA000401.) 

Accordingly, the Court rejects the argument that in determining the "propriety" of 
numeric effluent limitations, the Board may not consider the ability (or inability) of the 
discharger to comply with such limitations. The ability to comply is a critical factor in 
determining the "propriety" of numencal limitations. 

On the other hand, the Court accepts the Board's assertion that "feasibility" does not 
depend on the economic costs to comply with numeric effluent limitations. (State 
Board Order WQ 2003-0012, p.9 fn. 26.) The relevant consideration is whether the 
discharger can comply, not whether it is cost-effective to do so. 

This conclusion is supported by the California Supreme Court's holding in City of 
Burbank v State Water Resources Control Board {City ofBurbank v State Water 
Resources Control Board (2005) 35 Cal 4th 613.) That case involved application of 
Water Code section 13263, which requires regional boards to take economic 
considerations into account when issuing wastewater discharge permits The cities 
of Los Angeles and Burbank filed appeals contending that the board violated section 
13263 because it did not consider the economic burden on the cities in meeting the 
pollutant restnctions in their permits. The Court held that when considenng effluent 
limitations in a waste discharge permit, federal law does not allow a regional board 
to use economic considerations to impose limitafions less stnngent than necessary 
to meet applicable federal standards {Id atp.618) Important to the Court's holding 
in City ofBurbank was its finding that federal law requires dischargers to achieve 
federal water quality standards "regardless of cost." {Id. at p.626 ) 

Here, the State Board found that the Regional Board failed to adequately consider 
the "feasibility" of numeric effluent limitations. Petifioners dispute this finding 

The Court finds this is a close quesfion. The evidence in the record could be read 
either way. On one hand, the evidence shows the Regional Board considered 
numerous factors before determining that Tracy could not reasonably be expected to 
achieve compliance with final WQBELs within the five year life of the Order, 
including that: Old River frequently has no assimilative capacity; Tracy's discharge 
is one of many contributors (including DWR and USBR) responsible for the salinity 
problems in the southern Delta; Tracy's impact on salinity is relatively small 
compared to other salinity sources in the area, that even if Tracy's discharge were 
entirely removed, it would not solve the salinity problem in the southern Delta; that 
part of Tracy's salinity problem is the high salt load of its municipal water supply, 
imposing final numeric WQBELs may and likely would require the construction and 
operation of reverse osmosis facilities; reverse osmosis facilities are very costly and 
energy intensive and produce highly-saline brine waste with limited and costly 
disposal options; and the State is engaged in ongoing efforts to review and revise 
the salinity control policies for the Delta (including total maximum daily loads for 
salinity) which might render reverse-osmosis treatment unnecessary 
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On the other hand, the State Board is correct that the Regional Board did not show 
that reverse osmosis is the only treatment methodology available and failed to 
adequately consider whether there are other alternatives/methods available that 
could be used to meet the EC objectives. 

Even where the independent judgment test applies, the findings ofthe agency come 
before the court with a strong presumpfion as to their correctness, and the burden 
falls on the petitioner to convince the court that the agency's findings are contrary to 
the weight of the evidence. {Fukuda v. City of Angels (1999) 20 Cal 4th 805, 811-12, 
817.) 

On balance, Petifioners have failed to persuade the Court that the State Board's 
finding is contrary to the weight ofthe evidence. Accordingly, the Court upholds the 
State Board's determination that the Regional Board failed to adequately consider 
the feasibility of numeric effluent limitafions 

The Court also upholds the State Board's alternative finding that the Tracy Permit's 
provisions are not adequately protective ofthe applicable water quality objectives for 
EC 

The State Board contends that, even if numenc effluent limitations are infeasible, 
the Tracy Permit does not include water quality-based effluent limitations (WQBELs) 
designed to achieve the applicable water quality criteria (See 33 U.S.C § 1312; 40 
CF.R §122 44.) 

Tracy argues that its Permit included appropnate (non-numeric) effluent limitations 
by virtue ofthe required Salinity Plan and the vanous other salinity control 
requirements in the Permit (such as the requirements for best practicable treatment 
or control, a pollufion prevention plan, a monthly average effluent salinity goal, and 
an interim performance-based effluent limitations for Total Dissolved Solids).^^ 

On this issue, the Court agrees with the Board. To the extent the Tracy Pemit 
includes effluent limitations, the effluent limitafions are intenm, performance-based 
limitations (such as for TDS) intended to reduce the salinity of Tracy's discharge, not 
water quality-based effluent limitations (WQBELs) designed to implement the 
applicable water quality objectives. 

While the Permit includes final numeric WQBELs for EC, they are conditional and 
apply only if Tracy fails to design and implement a Salinity Plan. The Permit allowed 
- but did not require ~ that final numeric WQBELs be established in the future, as 

^̂  Tracy argues that the Regional Board properly approved these non-numenc effluent limitations 
because the Regional Board concluded that numenc WQBELs would be infeasible, in that they 
likely would require the construction and operation of extremely costly reverse-osmosis facilities 
and would not significantly reduce EC levels in the south Delta As descnbed above, the Court 
has concluded that the weight of the evidence supports the State Board's finding that the 
Regional Board did not adequately consider the feasibility of numeric WQBELs and upholds the 
Board's remand on this basis 
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part of a TMDL for example ^̂  Nor did it require that the Salinity Plan itself be 
designed to implement the applicable water quality objectives. 

As a result, the adequacy of the Permit turns on the provisions pertaining to best 
pracficable treatment or control (BPTC). 

In general, there is nothing prevenfing states from establishing WQBELs based upon 
best management practices (BMP) or best practicable treatment or control (BPTC). 
However, the BMP or BPTC must be enforceable and designed to implement the 
applicable water quality objectives. There must be an "enforceable sequence of 
actions or operations" leading to compliance with the applicable water quality 
objectives. Studies and commitments to studies that do not actually implement the 
water quality standards do not satisfy federal requirements. 

Tracy's Pennit falls short of this standard. The Permit contains nothing more than a 
vague requirement that Tracy prepare a "work plan" and "technical report" to 
determine the BPTC of its discharge, provide recommendations for necessary 
modificafions to achieve BPTC, and identify sources of funding and a proposed 
schedule for such modifications. The Permit does not discuss any particular BPTC, 
and imposes no specific time limitations for the BPTC plan and report. Further, the 
Permit contains no discussion of how BPTC will result in compliance with applicable 
water quality objectives for EC In essence, the Permit defers to some uncertain 
date in the future the determination not only of what BPTC may be required, but also 
how BPTC will be achieved (if it all). 

There is, therefore, no enforceable sequence of actions or operations leading to 
compliance with applicable water quality standards. 

As a result, this case must be distinguished from the situation in Communities for a 
Better Environment, in which the court found that an enforceable "schedule of 
compliance" leading to the adoption of final effluent limitafions designed to achieve 
water quality standards (at the completion of a TMDL) constituted an acceptable 
WQBEL for purposes of the Clean Water Act. {Communities for a Better 
Environment, supra, 109 Cal.App.4th at pp.1106-1107.) 

The State Board did not abuse its discretion in determining that such provisions do 
not meet the requirements of the federal Clean Water Act. The weight of the 
evidence supports finding that the Permit fails to establish WQBELs for EC that are 
designed to implement the applicable water quality objectives 

Therefore, assuming arguendo that Tracy's discharge has the reasonable potenfial 
to cause or contribute to an in-stream excursion, the State Board did not abuse its 
discretion in remanding the Permit to the Regional Board for reconsideration of the 
feasibility of numenc WQBELs and inclusion of final (numenc or non-numenc) 

^̂  A TMDL assesses responsibilities, identifies specific actions to be taken by identified parties, 
and results in an allocation of the total allowable pollutant burden This approach seems well 
suited for the salinity problem in the southern Delta and is, in any event, required by federal law 
because the southern Delta is listed as impaired for salinity 
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WQBELs designed to implement the numeric water quality objecfives contained in 
the Bay-Delta Plan. 

3. Did the State Board abuse its discretion by finding that the EC effluent 
limitations to be imposed on Tracy must be numeric"? 

Finally, Tracy alleges that the State Board abused its discretion by finding that the 
EC effluent limitations to be imposed on Tracy must be numeric. 

In its Opposition, the State Board contends that it properly ordered the Regional 
Board to include numeric effluent limits in Tracy's permit because numenc effluent 
limitafions always are required to achieve the numeric water quality standards. As 
descnbed above, this is not correct. Narrative effluent limitations can in some 
circumstances be adequate. 

Nevertheless, the Court rejects Tracy's challenge because the Court is not 
convinced that the State Board ordered the Regional Board to include numeric 
effluent limits. It merely ordered the Regional Board to reconsider its determination 
that numeric effluent limitations are not feasible. 

C Conclusion 

The Court concludes that Respondent State Board failed to undertake the analysis 
required by Water Code section 13241 when the Board established the water quality 
objectives for EC in 1978. Accordingly, a writ shall be granted directing the Board to 
conduct the required § 13241 analysis and reconsider the EC objectives after the § 
13241 factors have been considered. 

In addition, the Court concludes that the 2006 Bay-Delta Plan's program of 
implementation is inadequate in relation to municipal dischargers. Accordingly, the 
Court shall issue a writ compelling the Board to adopt an adequate program of 
implementation that describes the nature ofthe actions necessary for municipal 
dischargers to achieve the EC objectives (including recommendations for 
appropriate action by them), provides a reasonable time schedule for the actions to 
be taken, and includes a description ofthe surveillance required to determine their 
compliance. 

The Court denies the other challenges to the State Board's Water Quality Control 
Plan. 

In light ofthe Court's conclusions that the EC objectives were not validly adopted, 
and that the 2006 Bay-Delta Plan's program of implementafion is inadequate for 
municipal discharges, the Court concludes that the Board prejudicially abused its 
discretion in applying the 2006 Bay-Delta Plan to Tracy's municipal wastewater 
treatment plant. In addifion, the Board prejudicially abused its discrefion in finding 
the 2006 Bay-Delta Plan authonzes the Board to perform the "reasonable potential" 
analysis at the end of Tracy's discharge pipe, rather than at the Old River/Tracy 
Road Bridge compliance locafion. Accordingly, the Court shall issue a peremptory 
writ of mandate compelling the Board to vacate the provisions ofthe May 19, 2009, 
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Order relafing to effluent limitations for electncal conductivity, and to reconsider and 
revise its Order in a manner consistent with this ruling. 

In recognition of the environmental harm that could occur if the water quality 
objectives for electncal conductivity were to be invalidated immediately, the Court 
shall not require the Board to invalidate the exisfing EC objectives pending the 
Board's return to the writ. However, the Court shall enjoin the Board from applying 
the EC objectives to Tracy and other municipal dischargers pending reconsiderafion 
of the EC objectives and adoption of an adequate program of implementation for 
municipal dischargers, in compliance with this Court's ruling. 

The Court denies the request for declaratory relief, as unnecessary. 

Counsel for Tracy is directed to prepare a formal judgment and writ consistent with 
this ruling; submit them to counsel for the State Board and Clean Water Association 
for approval as to form; and thereafter submit them to the Court for signature and 
entry of judgment 

Petitioners Tracy and Clean Water Association shall be entitled to recover their costs 
of suit upon appropriate application. 

Dated. May 10, 2011 Signed. 
HonoraKe Timothy M. Frawl£ 
Superior Court Judge 
County of Sacramento 
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1 INTRODUCTION 

The City of Stockton (City) discharges treated effluent from its Regional Wastewater Control 

Facility (RWCF) to the San Joaquin River under National Pollutant Discharge Elimination 

System (NPDES) permit No. CA0079138, Order No. R5-2014-0070 adopted by the Central 

Valley Regional Water Quality Control Board on June 6, 2014 and amended on October 9, 2014.  

The permitted discharge rate is 55 million gallons per day (MGD), average dry weather flow.  

The current annual average dry weather flow discharge rate is approximately 23 MGD.     

The NPDES permit establishes an effluent electrical conductivity (EC) limitation of 1,300 

µmhos/cm, expressed as a calendar year average.  The permit also requires the City to prepare a 

progress report for the Pollution Prevention Plan (PPP) for salinity that is due June 1, annually 

beginning June 1, 2015 (Permit Attachment E, section IX.D.1).  The PPP for salinity must meet 

the requirements of California Water Code (CWC) section 13263.3(d)(3).  The provisions of 

CWC section 13263.3(d)(3) specify the following elements for PPPs: 

1. An estimate of all of the sources of a pollutant contributing, or potentially contributing, to 

the loading of that pollutant in the treatment plant influent. 

2. An analysis of the methods that could be used to prevent the discharge of the pollutants 

into the POTW, including application of local limits to industrial or commercial 

dischargers regarding pollution prevention techniques, public education and outreach, or 

other innovative and alternative approaches to reduce discharges of the pollutant to the 

POTW. The analysis also shall identify sources, or potential sources, not within the 

ability or authority of the POTW to control, such as pollutants in the potable water 

supply, airborne pollutants, pharmaceuticals, or pesticides, and estimate the magnitude of 

those sources, to the extent feasible. 

3. An estimate of load reductions that may be attained through the methods identified in #2 

above. 

4. A plan for monitoring the results of the pollution prevention program. 

5. A description of the tasks, cost, and time required to investigate and implement various 

elements in the pollution prevention plan. 

6. A statement of the POTW’s pollution prevention goals and strategies, including priorities 

for short-term and long-term action, and a description of the POTW’s intended pollution 

prevention activities for the immediate future. 

7. A description of the POTW’s existing pollution prevention programs. 

8. An analysis, to the extent feasible, of any adverse environmental impacts, including cross 

media impacts or substitute chemicals, that may result from the implementation of the 

pollution prevention program. 
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9. An analysis, to the extent feasible, of the costs and benefits that may be incurred to 

implement the pollution prevention program.  

This document comprises the annual progress report and salinity PPP update to the salinity PPP 

prepared and submitted to the Central Valley Water Board in August 2014—City of Stockton 

Regional Wastewater Control Facility Salinity Plan Update (Robertson-Bryan, Inc. 2014).  The 

PPP has been updated to include current RWCF influent and effluent characteristics, updated 

estimation of sources contributing salinity to the RWCF effluent, including an industrial loading 

analysis, an updated implementation plan and costs, and updated analysis environmental effects 

from implementing the PPP.     

2 SALINITY CHARACTERISTICS OF THE RWCF EFFLUENT  

This section presents the salinity characteristics of the RWCF effluent in terms of both EC and 

total dissolved solids (TDS).  The NPDES permit contains a salinity-related effluent limitation 

expressed as EC measured as µmhos/cm .  Expressing salinity in terms of TDS provide allows 

for mass loading estimates to be determined for allocation to controllable sources.  Data 

available to characterize the RWCF effluent EC levels and TDS concentrations include weekly 

and monthly data collected under the NPDES permit Monitoring and Reporting Program.  A 

time-series of RWCF effluent EC and TDS from January 1, 2010 through February 28, 2015 is 

presented in Figure 1.  As can be seen in Figure 1, calendar year averages of EC levels have 

been well below the EC limitation of 1,300. 

 

Figure 1.  EC levels and TDS concentrations in the RWCF effluent for the period of January 1, 2010, through February 
28, 2015. 
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3 SOURCE IDENTIFICATION 

Potential sources of salinity in the RWCF effluent include naturally occurring salinity in the 

City’s water supply, additions from water users in the RWCF sewershed, inflow and infiltration 

to the City’s sewer collection system, and the RWCF treatment process.  A detailed description 

of salinity sources within these categories is provided in the following subsections.  

3.1 Water Supply 

The City’s water supply comes from multiple groundwater and surface water sources:  

groundwater from City-operated wells, surface water from the Stanislaus and Calaveras rivers 

treated and delivered by Stockton East Water District, surface water from the Delta treated at the 

City’s Delta Water Treatment Plant, and groundwater delivered by California Water Service 

Company.  Table 1 summarizes the average TDS concentrations and EC levels for years 2012, 

2013, and 2014 for each water supply source, and the weighted average TDS concentration and 

EC level for the year.  Year 2014 shows a higher percentage of groundwater use due to 

diminished surface water supplies as a result of an ongoing drought.  This has resulted in a 

higher weighted average TDS and EC relative to prior years, because the groundwater sources 

have higher TDS and EC. 

Table 1.  Summary of City of Stockton water supply TDS and EC characteristics for years 2012, 2013, and 2014. 

 
City of Stockton 

Wells 
(groundwater) 

California Water 
Service 

(groundwater) 

City of Stockton 
Delta Water 

Treatment Plant 
(surface water) 

Stockton East 
Water District 

(surface water) 
Weighted 
Average 

2012 Statistics      

Average Annual Flow (MGD) 
(Percent of Water Supply) 

3 
(5%) 

4 
(7%) 

8 a 

(15%) 
42 

(73%) 
 

Average TDS (mg/L) 315 283 36 a 67 90 

Average EC (µmhos/cm) 456 410 61 a 104 138 

2013 Statistics      

Average Annual Flow (MGD) 
(Percent of Water Supply) 

3 
(5%) 

3 
(5%) 

24 
(35%) 

37 
(55%) 

 

Average TDS (mg/L) 304 295 97 51 92 

Average EC (µmhos/cm) 446 442 148 77 138 

2014 Statistics      

Average Annual Flow (MGD) 
(Percent of Water Supply) 

7 
(12%) 

9 
(16%) 

9 
(16%) 

30 
(56%) 

 

Average TDS (mg/L) 327 293 117 51 135 

Average EC (µmhos/cm) 465 434 204 77 203 
a These data represent production from May 2012, when the Delta Water Supply began operating, through December 2012. 

 

3.2 RWCF Service Area 

Residential, commercial, and industrial users discharge to the City’s wastewater collection 

system and are potential sources of salinity.  Each source is further characterized and quantified 

below.  
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3.2.1 Residential 

Human and food wastes discharged to the sewer contribute salts to wastewater.  The use of any 

type of chemical for daily household sanitation also serves as a source of salts.  Soaps and 

cleaning products such as those used for washing hands, laundry, or surfaces in homes can add 

salt to the wastewater discharge of residential uses.  

Another residential source of salinity is the use of water softeners.  Water softeners are typically 

used to prevent carbonate deposits from forming on home appliances and glassware and to 

improve the effectiveness of home laundering.  The self-regenerating ion exchange-type water 

softeners that are typically used at residences require the use of a brine water to regenerate the 

water softener.  The brine contains high concentrations of salts, particularly chloride, which is 

generally discharged to the wastewater collection system.  The extent of water softener use in the 

RWCF service area is unknown.  Effluent chloride concentrations, which can be an indicator of 

water softener use, ranged from 150–180 mg/L in years 2010–2011 (Robertson-Bryan, Inc. 

2013).  These chloride levels are well below applicable water quality criteria and alone do not 

indicate high water softener use. 

3.2.2 Commercial and Industrial 

Similar to residential uses, commercial and industrial uses can contribute to salinity in the 

wastewater through the use of cleaning products or the rinsing of processed products.  Types of 

commercial and industrial uses that can contribute salinity to the City’s wastewater system 

include food processing facilities, restaurants, laundromats, carwashes, and photo-developing 

facilities. The City regulates commercial dischargers along with significant industrial users 

(SIUs) under its Industrial Pretreatment Program.  SIUs are dischargers that are subject to 

categorical pretreatment standards defined by the United.States Environmental Protection 

Agency (USEPA), or dischargers with wastewater characteristics or quantities that have a 

reasonable potential for adversely affecting the RWCF operation or violating any pretreatment 

standard or requirement (USEPA 1999).  These existing industrial uses include but are not 

limited to: waste haulers, groundwater dischargers, transportation facilities, medical facilities, 

truck-washing facilities, jet engine repair, commercial laundry, water bottling, and a variety of 

other manufacturing, finishing, or processing facilities. 

Self-monitoring data collected in year 2014 by SIUs in the City’s sewershed was used to 

quantify the flow and TDS contributions to the RWCF.  Table 2 provides average TDS 

concentrations, average actual flows (as opposed to permitted flows), and average TDS loads 

from each discharger, listed according to the percent TDS load contribution to the RWCF.  

Measured TDS concentrations may include biodegradable TDS.  Therefore, TDS concentrations 

and loads cited in Table 2 may be higher than the actual contribution of inorganic TDS to the 

RWCF influent and effluent.   
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Table 2. Summary of Industrial TDS Loads to the RWCF in year 2014. 

Company Average TDS 
(mg/L) 

Average 
Measured Flow 

(MG/month) 

Average TDS 
Load 

(lb/month) 

Percent of 
Total 

Industrial 
Flow 
(%) 

Percent of 
Total 

Industrial 
Load  
(%) 

Ingredion 4,650 21 810,289 24 59 

Campbell Soup Supply 874 11 117,617 13 8.6 

R&B Foods/Unilever 770 9.0 74,254 10 5.4 

Zacky Kitchens 4,676 1.7 66,844 2.0 4.9 

Stockton Sanitary Wash Rack  27,492 0.14 31,700 0.16 2.3 

S.J. County - French Camp 405 7.6 25,748 8.6 1.9 

Diamond of California 1,826 1.7 25,354 1.9 1.9 

Unifirst Laundry 1,570 1.9 24,543 2.1 1.8 

Cintas 958 3.0 23,891 3.4 1.8 

Foodliner 9,858 0.29 23,083 0.33 1.7 

DTE Stockton 771 3.0 18,745 3.4 1.4 

Sodexo 855 2.5 18,148 2.8 1.3 

Hormel 275 7.8 18,042 8.9 1.3 

Pacific Ethanol 729 2.3 13,910 2.6 1.0 

Tankerwash USA 2,373 0.67 13,204 0.76 0.97 

Niagara Bottling 323 4.3 12,208 4.9 0.89 

Northen Calif. Youth Center 367 3.8 11,772 4.4 0.86 

California Tank Lines 1,370 0.56 6,373 0.64 0.47 

California Spray Dry 1,621 0.41 4,721 0.47 0.35 

Niagara Bottling (Adv. Ref. - 811 
Zephyr) 334 1.5 4,154 1.8 0.30 

Grimaud Farms  736 0.67 4,105 0.8 0.30 

Dole 1,195 0.34 3,485 0.39 0.26 

Sumiden Wire Products 1,144 0.36 3,433 0.41 0.25 

New Stockton Poultry 410 0.69 2,361 0.78 0.17 

Value Products 15,100 0.017 2,119 0.019 0.16 

Wilmar Oils and Fats 588 0.24 1,183 0.27 0.087 

Synergy Health North America 442 0.16 596 0.18 0.044 

Union Pacific Railroad 650 0.11 583 0.12 0.043 

American Sunny Foods 903 0.089 567 0.10 0.042 

Duraflame 507 0.086 367 0.10 0.027 

Victory Blue 188 0.18 267 0.20 0.020 

Applied Aerospace Structures 103 0.28 237 0.32 0.017 

Premier Finishing 808 0.02 159 0.027 0.012 

Midway Corp. Plaza/Crosstown 
Commons 100 0.15 127 0.17 0.0093 

ASCO Power Technologies 1,024 0.00090 8 0.0010 0.00056 

ChemStation 140 0.0010 1 0.0011 0.000085 

St. Joseph's Hospital  275 N/A N/A N/A N/A 

S.J. County - General Hospital N/A N/A N/A N/A N/A 

Total -- 88 1,364,199 100 100 

N/A = no available data 
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3.2.3 Inflow & Infiltration 

Inflow and infiltration can be a potential salinity source.  Flows and concentrations of TDS and 

EC from inflow and infiltration have not been quantified recently.  However, inspection of 

Figure 1 and Figure 2 reveals that TDS concentrations and EC levels in the influent and effluent 

tend to be highest in the summer months, when inflow and infiltration would be lowest.  There 

may be isolated areas of elevated inflow and infiltration to the City’s sewer system, but 

contributions are not expected to contribute a significant TDS load to the RWCF.  

3.3 RWCF Treatment Process 

Chemicals currently used at the RWCF include:  ferric chloride (solids settling and sulfide 

reduction in methane gas), caustic (pH control), chlorine (disinfection), polymer (primary 

sedimentation and solids thickening), aqueous ammonia (disinfection process), and sulfur 

dioxide (dechlorination).  During the treatment process, these chemicals serve as an additional 

salinity source.  In addition to the above described chemical use at the RWCF, the City will be 

doing a pilot study at two locations in the collection system using 50% caustic to reduce sulfur-

producing bacteria to prevent corrosion of sewer system pipes.  The potential TDS loading at the 

plant from this pilot study will be assessed, if successful.     

The influent and final effluent TDS data were evaluated to determine whether there is any 

removal or loss of TDS in the RWCF treatment process.  Because TDS concentrations are related 

to EC, the EC data also were evaluated.  Figure 2 presents a box plot of the minimum (circle), 

maximum (asterisk), mean (x), 5
th

 and 95
th

 percentile (error bars), and the 25
th

, 50
th

, and 75
th

 

percentile (box) EC levels and TDS concentrations.  The box plots shows that effluent levels of 

both EC and TDS are lower relative to influent levels. The average effluent TDS concentration is 

9% lower than the influent concentration, and the average effluent EC level is 12% lower than 

the influent EC.  
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Boxes are interquartiles, x is mean, error bars are 5th and 95th percentiles, asterisk is maximum, and circle is minimum. 

Figure 2.  EC levels and TDS concentrations in the RWCF influent and effluent for the period of January 1, 2010 through 
February 28, 2015. 

4 SOURCE CONTROL METHODS AND ESTIMATES OF LOAD REDUCTION 

Source control methods for the salinity source categories are addressed in the subsections below.  

4.1 Water Supply 

The City started  operating the Delta Water Supply Project (DWSP) in May 2012 as a new 

supplemental water supply for the City of Stockton Metropolitan Area (COSMA).  The DWSP is 

being used conjunctively with local groundwater resources and other existing surface water 

supplies to meet the COSMA’s water demands. In year 2014, surface water supplies, which have 

a lower TDS and EC than groundwater supplies, comprised 72% of the City’s water supply 

(Table 1). Thus, the City is currently relying primarily on a relatively low salinity water supply 

and no other source control methods related to water supply are proposed.   

4.2 Residential 

Residential sources of TDS are generally not readily controllable, as the primary sources of TDS, 

beyond human waste, are from use of common household products.  The City could regulate or 
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ban the use of water softeners in its service area, but would have to comply with specific 

conditions.  Local agencies have the authority through California Senate Bill 1006 (SB1006) to 

regulate the use of residential water softeners in their service areas if they can comply with two 

conditions.  The conditions that the lead agency must meet include: 1) finding that limiting the 

availability, or prohibiting the installation, of water softeners is a necessary means of achieving 

compliance with waste discharge requirements; and 2) conducting an independent study of 

discharges from all sources of salinity, including quantifying the total discharge from each 

source and identifying remedial actions taken to reduce those discharges.  The City is meeting 

the discharge requirements and has built the $219 million dollar Delta Water Supply Project 

which reduced the household water supply TDS.  At this time, the City will not be pursuing a 

household reduction in water softener use, but will include in water conservation messaging the 

effect of household decisions on salt content of the water sent to the sewer.    

4.3 Commercial and Industrial 

As described in Section 3.2.2, the City provides discharge permits through its Industrial 

Pretreatment Program to regulate and control salinity, and other constituents, in the wastewater 

from industrial and/or nondomestic dischargers in its sewershed.  Previously, the City’s 

discharge permits for new SIUs contained an interim TDS concentration limit of 1,000 mg/L 

daily maximum (24 hour composite) and an interim loading limit (in pounds per month).  The 

interim loading limit for new SIUs was based on an average TDS concentration limit of 800 

mg/L and the permitted flow limit, which varies by industry.  However, the City found that the 

discharge from certain types of industry (e.g., industrial laundry, food processing) could not meet 

these strict limits reducing industrial jobs in the City of Stockton.  Therefore, to provide 

maximum flexibility for the City to allow for economic growth, the City plans to regulate and 

allocate the overall salinity load to industries with salinity issues rather than allocate by 

concentration. The subsection below updates the amount of TDS available to allocate to 

industrial users and still meet the EC limitation.  Section 4.3.2 identifies areas of future study for 

regulating industrial sources of salinity. 

4.3.1 Available TDS Load for Allocation to Industry 

The USEPA provides guidance on the development of local limits for industrial discharges—

Local Limits Development Guidance (EPA 833-R-04-002A, July 2004).  This guidance was 

relied upon to calculate the amount of TDS available for allocation to industrial users 

discharging to the RWCF.  The first step in this evaluation is to determine the maximum 

allowable headworks loading (MAHL).  The MAHL is the estimated maximum loading of, in 

this case, TDS that can be received at the RWCF headworks without causing pass-through or 

interference that could result in challenges with NPDES permit discharge limitations.  The 

second step in this evaluation is to determine the maximum allowable industrial loading (MAIL) 

for TDS and the amount remaining to allocate to new industry.  The MAIL is the amount of TDS 

the RWCF can receive from controlled sources (e.g., industrial users, hauled waste).   
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Maximum Allowable Headworks Loading (MAHL) 

As mentioned above, the RWCF NPDES permit contains an effluent limitation for EC, but it is 

not possible to regulate EC loading; thus the City regulates a related parameter, TDS loading.  

The allowable headworks loading based on an NPDES permit limitation is calculated as follows: 

  (Equation 1) 

Where: 

AHLnpdes = allowable headworks loading based on an NPDES permit limitation, lb/day 

Cnpdes = NPDES permit limitation, mg/L 

Qpotw = POTW average flow rate, million gallons per day (MGD) 

Rpotw = Plant removal efficiency from headworks to plant effluent, as decimal 

8.34 = conversion factor 

The derivation of each input of the above equation is described below. 

NPDES Permit Limit in mg/L 

While the salinity-related limitation in the NPDES permit is expressed as EC, TDS is a more 

practical measure of salinity for regulating controllable loading to the RWCF.  Therefore, the 

historical EC and TDS data were analyzed to convert the EC limitation to an equivalent TDS 

limitation.  Paired final effluent data reported by the City to the online California Integrated 

Water Quality System (CIWQS) from January 1, 2010 through February 28, 2015 were used for 

this analysis.  Final effluent TDS vs. EC are plotted in Figure 3, along with the resulting linear 

regression equation.  Using the regression equation in Figure 3, the TDS limitation that 

corresponds to the EC effluent limitation is 751 mg/L.  In the coming year, the City may begin to 

monitor organic and inorganic fractions of TDS in the influent and effluent as well as EC.  These 

data will be used to refine this TDS-EC relationship. 
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Figure 3.  TDS versus EC for the Stockton RWCF final effluent. 

 

 

Plant Removal Efficiency 

The USPEPA guidance on local limits development identifies three methods for calculating 

removal efficiency:  (1) average daily removal efficiency; (2) mean removal efficiency; and (3) 

decile method.  The average daily removal efficiency method could not be used because it 

requires time-synced influent and effluent data, which is not available.  The facultative pond 

system at the plant provides for further secondary treatment for 35 to 85 days depending upon 

influent flow rates.  Of the two remaining methods, the mean removal efficiency was selected as 

it is consistent with the EC limitation averaging period, which is a long-term, calendar average 

limitation.  The mean removal efficiency calculation first averages all plant influent values and 

all plant effluent values separately and then calculates removal efficiency across the entire plant 

from headworks to effluent.  The mean influent TDS for January 2010–February 2015 was 647 

mg/L and the mean effluent TDS for this same period was 588 mg/L.  The corresponding 

removal efficiency is 9%.   
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AHL-npdes Calculation 

The TDS limitation and removal efficiency described above, along with the current average 

annual discharge rate of 23 MGD, were used in Equation 1 to calculate an allowable headworks 

loading based on the NPDES permit limitation (AHLnpdes) for TDS.  As shown in Table 3, the 

actual TDS loading is less than the allowable loading, meaning there is capacity to allocate TDS 

discharge load to industry without causing exceedance of the NPDES permit limitation for EC.  

This is further confirmed by the fact that effluent EC levels are well below the limitation of 

1,300 µmhos/cm (see Figure 2). 

Table 3.  Allowable headworks loading of TDS based on compliance with the equivalent TDS NPDES permit limitation. 

AHL Input Parameter Value a 

TDS Limitation (mg/L) 751 

Removal Efficiency 9% 

Flow  Rate (MGD) 23 

AHL-npdes (lb/day) 155,224 

Mean Influent Concentration (mg/L) b 638 

Actual Loading (lb/day) c 119,783 

Notes: 
a Calculations performed in MS Excel spreadsheet, with no rounding of numbers between calculation steps 
c Mean for 1/1/14–12/31/14. 
b  Actual loading calculated using influent TDS data from 1/1/14–12/31/14, the same period for which industrial loading data are available.   

 

Maximum Allowable Industrial Loading (MAIL)  

The TDS MAIL represents the amount of loading that can be received at the RWCF from 

controlled sources, including industrial users or other discharges that are controlled by the City 

(e.g., hauled waste).  The MAIL is calculated as: 

  (Equation 2) 

Where: 

MAIL = Maximum allowable industrial loading, lb/day 

MAHL = Maximum allowable headworks loading, lb/day 

SF = safety factor 

LUNC = Loadings from uncontrolled sources, lb/day 

HW = Loadings from hauled waste, lb/day 

GA = Growth allowance, lb/day 

The MAHL in the above equation is the AHLnpdes calculated in the previous section. 

The main purpose of the safety factor is to address uncertainties in the calculation of the loadings 

and related local limits.  The USEPA recommends a minimum safety factor of 10 percent.   
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The TDS loading from uncontrolled sources was determined as the difference between the total 

TDS loading to the RWCF headworks and the loading from industrial sources, for which there is 

flow and concentration data.  The industrial loading was determined using data reported by 

industrial users from January–December 2014, provided by the City for this analysis.  The sum 

of all industrial user average TDS load was 1,364,199 pounds per month (lb/month; see Table 2), 

which is equivalent to 44,850 lb/day (1,364,199 x 12/365).  This industrial user loading was 

subtracted from the actual loading (provided in Table 3) to calculate the loading from 

uncontrolled sources.  This analysis assumes no hauled waste loading and no growth allowance, 

but these could easily be incorporated into the derivation of the MAIL.  The resulting MAIL is 

presented in Table 4.  The difference between the MAIL and the current (2014) industrial load is 

what is available to allocate to new industry. 

Table 4.  Maximum allowable industrial loading of TDS based on compliance with the equivalent TDS NPDES permit 
limitation. 

MAIL Input Parameter Value 

MAHL (lb/day) 155,224 

Safety Factor (%) 10% 

Uncontrolled Sources (lb/day) 74,933 

Hauled Waste (lb/day) 0 

Growth Allowance (lb/day) 0 

MAIL  (lb/day) 64,768 

Existing (2014) Industrial Loading (lb/day) 44,850 

Available Industrial Load (lb/day) 19,918 

 

4.3.2 Future Study 

The City will be studying TDS in the industrial discharges to determine the fixed proportion, 

which may allow individual discharges a higher allocation if portions of the load are found to be 

readily degradable within the treatment system. To provide additional salinity reductions, the 

City could reevaluate local limit regulations and continue to include requirements for industry 

with fixed salinity issues. 

Also, the City has contracted with an engineering consultant to provide management and 

oversight of a team of economists, planners, and engineers that will be involved in options 

development and feasibility investigations for source control of high salinity industries, over the 

course of the current NPDES permit term.   

4.4 RWCF 

The City is in the process of hiring a progressive design-build consultant team to implement 

optimization and upgrade of the RWCF processes.  An outcome of this design process may be 

implementation of actions, such as changes in chemical usage, which may result in reduced 
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additions of salinity-contributing chemicals within the treatment process.  Because this process is 

in the beginning stages, it is not possible to identify those changes at this time. 

4.5 Inflow & Infiltration 

The potential opportunities and limitations for controlling this source are unknown at this time 

because of the limited quantitative information regarding sources of inflow and infiltration to the 

City’s sewer system.  However, the City may be able to reduce this potential salinity source by 

replacing or updating its collection system and sealing leaky joints.   

5 IMPLEMENTATION, MONITORING PLAN, AND COSTS 

The City would not have any water supply-related source control costs, because it has already 

implemented its DWSP and low-salinity surface water comprises approximately 70% of the 

service area usage.  Similarly, the City would not have any residential source control costs, 

because the City is unlikely to implement a water softener ban given the conditions that must be 

met and the uncertain and relatively small benefit to salinity load reduction anticipated.  

Controlling industrial sources and RCWF chemical additions present the most feasible 

opportunities to achieve measurable reductions in RWCF effluent salinity (i.e., EC) levels.   

Controlling industrial sources of salinity would generally consist of the direct costs to develop 

and implement new or revised TDS limits and/or the indirect costs of implementing pretreatment 

facilities.  Potential costs associated with City staff efforts to implement a TDS limit through the 

City’s permitting process for existing SIUs and/or revisiting TDS limits in the permits of new 

SIUs would be dependent on the number of SIUs that required new or revised limits. As permits 

are renewed, industries with significant TDS will be asked to monitor organic and inorganic 

fractions.  In addition, costs of implementing pretreatment facilities at industrial facilities would 

be dependent on the type and quantity of pretreatment facilities implemented.  For instance, a 

commercial laundry has recently applied for industrial laundry status and is implementing $10 

million of upgrades, including an acid softener to reduce TDS in the discharge to the sewer.   

Therefore, industrial source control costs are anticipated to fall within the City’s current budget 

for implementation of its Industrial Pretreatment Program.  

Potential RWCF and collection system salinity source controls include changes to chemical 

usage through process optimizations that reduce additions of salinity-contributing chemicals.  

The costs associated with implementing chemical changes at the RWCF and collection system 

cannot be estimated at this time, because the City is in the early stages of hiring a progressive 

design-build team for the work at the plant and doing a pilot study within the collection system.   

As the City implements source control measures, monitoring will be performed to further 

characterize salinity load reductions associated with implementing these controls.  Monitoring 

influent and effluent salinity loads at the RWCF will provide more information about the specific 

load reductions associated with each of the proposed source controls.   
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6 ANALYSIS OF ENVIRONMENTAL IMPACTS 

Potential impacts of continued regulation of existing industrial sources of salinity to the RWCF 

would be negligible.  Impacts associated with implementation of source control for future high 

salinity industries (e.g. brine disposal) that may results from the options development and 

feasibility study to be conducted will be evaluated as part of that investigation.  The City is 

conducting a separate environmental review of its Capital Improvement and Energy 

Management Plan, which would address changes in chemical addition and associated discharged 

effluent quality. 
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