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Alvarez-Glasman & Colvin

Arnold M. Alvarez-Glasman (State Bar No. 80095) F@ ECEIVE E‘

Teresa Chen (State Bar No. 254241)
13181 Crossroads Parkway North
Suite 400 — West Tower

City of Industry, California 91746
Telephone: (562) 699-5500
Facsimile: (562) 692-2244

Attorneys for Petitioners, Cities of Pomona and Pico Rivera

BEFORE THE STATE WATER RESOURCES CONTROL BOARD

In the Matter of:

The California Regional Water Quality Control
Board, Los Angeles Region’s Adoption of
Waste Discharge Requirements for Municipal
Separate Storm Sewer System (MS4)
Discharges Within The Coastal Watersheds of
Los Angeles County, Except Those Discharges
Originating from the City of Long Beach MS4,
Order No. R4-2012-0175, NPDES No.
CAS004001

I INTRODUCTION

The City of Pomona and City of Pico Rivera (the “Cities”) submits these comments in
response to the State Water Resources Control Board’s (“State Board”) Draft Order issued on
November 21, 2014 (“Draft Order”) responding to Petitions for Review of Order No. R4-2012-
0175, NPDES Permit No. CAS004001 (“Permit”). As stated in the City’s presentation at the
December 16, 2014 Workshop on the Draft Order, the City agrees with the concept of Watershed
Management Programs (“WMP”) and Enhanced Watershed Management Programs (“EWMP”),
as well as the use of an Adaptive Management Process to achieve the intentions of the Permit.
For reasons stated below, however, the Cities object to the use of numeric water quality-based

effluent limits (“numeric effluent limits™) as the metrics for determining WMP/EWMP

compliance with the Permit.
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I1. NUMERIC EFFLUENT LIMITS WERE NOT ADOPTED IN ACCORDANCE
WITH CALIFORNIA WATER CODE SECTIONS 13000, 13263, AND 13241, AND
SHOULD NOT SERVE AS METRICS FOR STRICT COMPLIANCE
The Draft Order reaffirms prior State Board Orders acknowledging that federal law does

not require strict compliance with water quality standards.’ Furthermore, pursuant to State law, a

water board must consider various factors, including economics (and other factors provided for

in California Water Code Section 13421, 13263, and 13000), when considering whether
proposed permit terms are reasonably achievable. Such consideration is a prequisite to imposing
permit terms, such as numeric effluent limitations on municipal permitees. The California

Supreme Court has held that Water Boards must analyze the discharger’s cost of compliance

when setting effluent limitations in a waste water discharge permit, and that the provisions of the

Porter-Cologne Act are intended to pursue “the highest water quality which is reasonable,

considering all demands being made and to be made on those waters and the total values

involved, beneficial and detrimental, economic and social, tangible and intangible.”.?
California Water Code Sections 13263, 13241 and 13000, and the California Supreme

Court, support the City’s position that a regional board must comply with the above-referenced

statues prior to adopting permit terms that deviate from and exceed federal mandates. In the

current matter, the Regional Board has not done so. The Regional Board has not made any
findings to support the inclusion of numeric effluent limits in the Permit, nor did the Regional

Board establish that numeric effluent limits were justified based on economic considerations, as

required in California Water Code Section 13241. Had the Regional Board considered economic

factors in preparing the Permit, the Regional Board would have recognized that for some
municipalities, including Pomona and Pico Rivera, the financial burden of compliance renders
compliance unachievable in practice.

At the Workshop on December 16, 2014, several presentations were made to the State

! See Draft Order, page 56 (“We have already stated above in section C.1 that the permitting authority has
discretion to choose between BMP-based and numeric effluent limitations depending on fact-specific
considerations.”); and page 72 (“... we are not bound by federal law or state Law to require compliance with water

quality standards in municipal stormwater perimits, ....”). (Emphasis added.)
% Burbank v. State Board (2005) 35 Cal.4th 613, and specifically, 618.
B
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Board which only further confirmed that achieving strict compliance with the numeric effluent
limits included in the Permit is not economically viable, and in many cases, such as with the
Bacteria TMDL for the Los Angeles River, is not even technically possible using currently
available BMPs.

In sum, as a matter of law, the Draft Order and the Permit are both contrary to State law,
and thus both must be revised to exclude the inclusion of any numeric effluent limit within the
Permit, unless and until the limits have first been reviewed and imposed in accordance with the
requirements of the Porter-Cologne Act. The WMP/EWMP provisions within the Permit must
therefore be revised to allow for a deemed compliance approach with the water quality standards,
the TMDLs and any other numeric effluent limits set forth in the Permit. Under such
circumstances, so long as the Permittee has acted in good faith and submitted and is
implementing a BMP-based WMP/EWMP program, developed to achieve the water quality
conditions that are “reasonably achievable,” in light of “economic” considerations, the
“environmental characteristics” of the water bodies in issue, and the other requirements in
sections 13241, 13263 and 13000, the Permittee should be considered in compliance with all
such numeric effluent limit terms.

The Cities respectfully request that the State Board revise the Permit with its Final Order
on these Petitions, consistent with a BMP-based WMP/EWMP adaptive management process
that seeks achievement of numeric effluent limits in accordance with the maximum extent
practicable standard. Attached hereto as Exhibit “A” to this Brief is a markup of the core
language of excerpts from the Permit, setting forth proposed modifications to the Permit that are
designed to transform the existing numeric effluent limit-driven WMP/EWMP process, into a
BMP-based WMP/EWMP adaptive management process. (Exhibit “A,” Cities WMP/EWMP

Alternative Approach.)

B
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Numeric effluent limits should only be used as goals or targets to measure BMP
effectiveness, but not as legally enforceable requirements. Consistent with this approach, the
Cities are hereby providing a markup of the relevant WMP/EWMP provisions of the Permit —
“Cities WMP/EWMP Alternative Approach” (included as Exhibit “A” to this Brief). This
WMP/EWMP Alternative Approach requires the development of BMPs that are consistent with
the MEP standard, and using numeric effluent limits as goals rather than as strict legal
requirements.

The Cities also respectfully request that the subject Permit be further revised to address
the other legal deficiencies set forth in this Brief/Comments.

Finally, the Draft Order should be revised to require the LA Regional Board, and all
regional boards, to use separate legal counsel during the MS4 permit adoption process, separate
from counsel used by its staff in assisting in the drafting of MS4 permit terms; in responding to
comments on a proposed MS4 permit; in revising a proposed permit to respond to comments;
and in assisting staff during the MS4 Permit adoption hearing(s) before the Regional Board in
issue.

III. THE PERMIT MUST BE REVISED TO ALLOW FOR DEEMED COMPLIANCE
THROUGH A BMP-BASED WMP/EWMP ADAPTIVE MANAGEMENT
PROCESS
As explained, the adaptive management process, as set forth in Part V of the Permit, does

not provide the Permittees with any form of deemed compliance with the receiving water

limitation section of the Permit, nor with the other terms of the Permit incorporating waste load
allocations (“WLAs") from TMDLs (Permit, Part VLE). Instead, the Permit merely provides
that complying with the “adaptive management process fulfills the requirements in V.A.4 to
address continuing exceedances of receiving water limitations.” (Permit, p. 67.) Yet, this
language does nothing to protect the Permittees from third-party citizen suits or enforcement
actions under the Permit, even if the Permittees are, in fact, carrying out the adaptive
management iterative process in good faith.

As discussed in detail in the Petition Ps & As, rather than allowing municipalities to

e
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comply with the Permit terms through continued compliance with the adaptive management
process/iterative process, i.e., to continue to implement BMPs that are consistent with the
maximum extent practicable standard as envisioned by Congress, the Permit makes clear that
numeric effluent limits must be achieved. But, as discussed at the workshop on December 16,
2014 and in the Petition Ps & As, imposing numeric limits on municipalities, in lieu of allowing
for deemed compliance through an adaptive management BMP process, is a significant change in
permit-writing policy in California, and is a change that ignores the reality that iterative BMPs
are the only means by which municipalities have to comply with numeric effluent limits and
other receiving water limits. It is also a change that ignores the fact that requiring compliance
with numeric limits will not in any way alter a Permittee’s ability to achieve those limits or
improve water quality.

In short, municipalities have no means of attempting to achieve compliance with numeric
effluent limits, other than through complying in good faith with an adaptive management
process. The Draft Order and the Permit, which demand that the Permittees do more, is simply
not possible and will only result in more litigation and wasted resources, without any benefit to
the public. The attempt to impose numeric effluent limits on municipalities ignores the true
limitations municipalities face when attempting to reduce the discharge of pollutants from their
respective MS4 systems. There can be no dispute but that municipal dischargers simply do not
have the luxury of ceasing operations or installing a single or a series of filtration or treatment
systems to eliminate pollutants from urban runoff. Municipalities, for the most part, are not
generating the urban runoff that is being discharged, and cannot close a valve to prevent the rain
from falling or runoff from entering their expansive storm drain systems.

Accordingly, to conclude that municipalities must somehow develop BMPs that will
guarantee compliance with all numeric effluent limits, is to require municipalities to develop
and implement “impracticable” BMPs, that are not technically and/or economically supported.
The ultimate outcome of imposing numeric effluent limits on municipalities will not be to
improve water quality, but instead to increase litigation and attorneys fees in fighting
enforcement actions and citizen suits (see, e.g., NRDC v. County of Los Angeles, supra, 673 F.3d

e
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880). Imposing such requirements on municipalities will similarly subject them to unnecessary

penalty claims, including mandatory minimum penalties. (See Permit, p. 45-46, citing CWC

§ 13385.)

Both the subject Permit and the Draft Order rely upon the concept of a “time schedule
order” as a means by which a Permittee, who has been unable to meet a numeric effluent limit,
can attempt to avoid enforcement action from the Regional Board. (See, e.g., Permit, pp. 146-
147; and Draft Order, pp. 30-31.) And, as the Draft Order recognizes: “The Environmental
Petitioners, concede that immediate compliance with receiving water limitations is not
achievable in many instances and that some additional time to reach compliance is warranted.
They have proposed an alternative to the WMP/EWMP that would incorporate many of the
provisions of those programs but require implementation through the mechanism of the time
schedule order or other enforcement order rather than permit conditions.” (Draft Order, pp. 29-
30.)

Of course, a “time schedule order” or “TSO” is a creature of State law, not federal law.
(See CWC §§ 13000 and 13304.) For this reason, the issuance of a TSO, “Cease and Desist
Order,” or a “Cleanup and Abatement Order,” would not, per se, provide protection to a
Permittee from a third-party citizen suit that may be brought under the Clean Water Act. In fact,
if anything, a TSO or other State enforcement order may only strengthen a Clean Water Act
citizen suit against a Permittee because, by definition, such an enforcement order presupposes a
violation of the Permit.

The Permit must therefore be reissued to recognize the technical and economic realities
of attempting to reduce the discharge of pollutants in urban runoff; the numeric effluent limits
therein must accordingly be deleted and replaced with a BMP performance-based WMP/EWMP
adaptive management process.

IV. REQUIRING STRICT COMPLIANCE WITH NUMERIC LIMITS IN AN MS4
NPDES PERMIT IN MOST CASES IS REQUIRING COMPLIANCE WITH
TERMS THAT ARE IMPOSSIBLE TO ACHIEVE
Several of the TMDLs incorporated into the Permit in the form of interim and/or final

-6-
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numeric limits, including those interim numeric limits that, in theory, may be complied with
through the submission of WMPs and a “reasonable assurances analysis™ that the numeric
effluent limitation issue will be timely met, are not possible to be complied with, and thus, are
not appropriate for inclusion in the Permit.

Specifically, the various numeric limits imposed as a result of the following TMDLs are
unobtainable: (1) the Bacteria TMDL for the Los Angeles River; (2) the US EPA adopted Long
Beach City Beaches and Los Angeles River Estuary Bacteria TMDL; (3) the Dominguez
Channel and Greater Los Angeles Harbor and Long Beach Harbor Waters Toxic Pollutants
TMDL; (4) the Los Angeles River Metals TMDL; (5) the Los Cerritos Channel Metals TMDL;
and (6) the Los Angeles River Trash TMDL (except where a city is able to physically and
economically install deemed-compliant full-capture devises throughout all of the city.)

Nor is strict compliance with the numeric receiving water limits and, in effect, the water
quality standards that do not have a TMDL associated with them, possible to achieve for the
same reasons the TMDL-numeric limits are unachievable. As explained in the various
comments submitted in connection with each of these TMDLs, meeting many of the interim or
any of the final numeric WLAs from these TMDLs, if imposed as suggested with the existing
language in the Permit, as numeric WQBELSs, is simply not possible.

As a matter of law, the Clean Water Act does not require permittees to achieve the
impossible. In Hughey v. JMS Dev. Corp., 78 F.3d 1523 (11th Cir.) cert. den., 519 U.S. 993
(1996), the plaintiff sued JMS Development Corporation (“JMS”) for failing to obtain a storm
water permit that would authorize the discharge of storm water from its construction project.
The plaintiff argued JMS had no authority to discharge any quantity or type of storm water from
the project, i.e. a “zero discharge standard,” until JMS had first obtained an NPDES permit. (/d.
at 1527.) JMS did not dispute that storm water was being discharged from its property and that it
had not obtained an NPDES permit, but claimed it was not in violation of the Clean Water Act
(even though the Act required the permit) because the Georgia Environmental Protection
Division, the agency responsible for issuing the permit, was not yet prepared to issue such
permits. As a result, it was impossible for JMS to comply. (/d.)

.
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The Eleventh Circuit Court of Appeal held that the CWA does not require a permittee to
achieve the impossible, finding that “Congress is presumed not to have intended an absurd
(impossible) result.” (/d. at 1529.) The Court then found that:

In this case, once JMS began the development, compliance with the

zero discharge standard would have been impossible. Congress could

not have intended a strict application of the zero discharge standard in

section 1311(a) when compliance is factually impossible. The

evidence was uncontroverted that whenever it rained in Gwinnett

County some discharge was going to occur; nothing JMS could do

would prevent all rain water discharge.
(Id. at 1530.) The Court concluded, “Lex non cogit ad impossibilia: The law does not compel
the doing of impossibilities.” (/d.) The same rule applies here.

The Clean Water Act does not require municipal permittees to do the impossible and
comply with unachievable numeric limits. Because municipal permittees are involuntary
permittees, that is, because they have no choice but to obtain a municipal storm water permit, the
Permit, as a matter of law, cannot impose terms that are unobtainable. (/d.)

In this case, as reflected in the various comments submitted at the December 16, 2014
Workshop on the Draft Order, and others submitted in connection with the various Petitions and
with each of the then-proposed TMDLs, strictly complying with the various waste load
allocations set forth in the TMDLs, and with the other numeric receiving water limits, is not
achievable by the Permittees, given the variability of the potential sources of pollutants in urban
runoff, as well as the unpredictability of the climate in Southern California. In fact, as discussed
above in Divers’ Environmental Conservation Organization v. State Water Resources Control
Board (Divers’ Environmental) (2006) 145 Cal. App.4th 246, 256: “In regulating storm water
permits the EPA has repeatedly expressed the preference for doing so by way of BMPs, rather
than by way of imposing either technology-based or water quality-based numeric limitations.”
(Id. at 256.) According to the Divers Court: “EPA has repeatedly noted, storm water consists of
a variable stew of pollutants, including toxic pollutants, from a variety of sources which impact

the receiving body on a basis which is only as predictable as the weather.” (/d. at 258.)

Similarly, in BIA of San Diego County v. State Board (2004) 124 Cal.App.4th 866, 889-

-8-
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90, after having recognized the “practical realities of municipal storm sewer regulation,” and the
“physical differences between municipal storm water runoff and other pollutant discharges,” and
finding that the maximum extent practical approach was a “workable enforcement mechanism™
(id. at 873, 884), the Court there concluded that the MEP standard was purposefully intended to
be a highly flexible concept that balances numerous factors including “technical feasibility,
costs, public acceptance, regulatory compliance and effectiveness.” (Id. at 889-90.)

For many of the numeric limits, the “technical” and “economic” feasibility to comply
simply do not exist, and imposing such requirements goes beyond “the limits of practicability.”
(Defenders of Wildlife v. Browner (1999) 191 F.3d 1159, 1162.) Accordingly, the imposition of
the various numeric effluent limits goes beyond what is “practicable,” and in this case, beyond
what is “feasible.” Because the law does not compel doing the impossible, the numeric effluent

limits imposed in the Permit, and upheld with the Draft Order, are contrary to law.

V. CONCLUSION

For the foregoing reasons, the City respectfully requests that the Draft Order be revised

so that the Permit complies with State and federal law.

Respectfully submitted,

ALVAREZ-GLASMAN & COLVIN
ARNOLD M. ALVAREZ-GLASMAN
TERESA CHEN

H

Dated: January 21, 2015 By:

Teresa Chen ./
Attorneys for the City of Pomona and City of
Pico Rivera
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MS4 Discharges within the ORDER NO. R4-2012-0175
Coastal Watersheds of Los Angeles County NPDES NO. CAS004001

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

LOS ANGELES REGION

320 W. 4th Street, Suite 200, Los Angeles, California 90013
Phone (213) 576 - 6600 Fax (213) 576 - 6640

http://www.waterboards.ca.gov/losangeles

ORDER NO. R4-2012-0175
NPDES PERMIT NO. CAS004001

WASTE DISCHARGE REQUIREMENTS
FOR MUNICIPAL SEPARATE STORM SEWER SYSTEM (MS4) DISCHARGES
WITHIN THE
COASTAL WATERSHEDS OF LOS ANGELES COUNTY, EXCEPT THOSE
DISCHARGES
ORIGINATING FROM THE CITY OF LONG BEACH MS4

The municipal discharges of storm water and non-storm water by the Los Angeles
County Flood Control District, the County of Los Angeles, and 84 incorporated cities
within the coastal watersheds of Los Angeles County with the exception of the City of
Long Beach (hereinafter referred to separately as Permittees and jointly as the
Dischargers) from the discharge points identified below are subject to waste discharge
requirements as set forth in this Order.

I FACILITY INFORMATION

Table 1. Discharger Information

Dischargers The Los Angeles County Flood Control District, the County of Los
Angeles, and 84 incorporated cities within the coastal watersheds of
Los Angeles County with the exception of the City of Long Beach
(See Table 4

Name of Facility Municipal Separate Storm Sewer Systems (MS4s) within the coastal
watersheds of Los Angeles County with the exception of the City of
Long Beach MS4

Facility Address Various (see Table 2)

The U.S. Environmental Protection Agency (USEPA) and the California Regional Water
Quality Control Board, Los Angeles Region (Regional Water Board) have classified the
Greater Los Angeles County MS4 as a large municipal separate storm sewer system (MS4)
pursuant to 40 CFR section 122.26(b)(4) and a major facility pursuant to 40 CFR section
122.2.

Table 2. Facility Information

Permittee (WDID) | Contact Information

Agoura Hills Mailing Address 30001 Ladyface Court

(4B190147001) Agoura Hills, CA 91301
Facility Contact, Title, Ken Berkman, City Engineer
and E-mail kberkman@agoura-hills.ca.us

Order 1
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C. Watershed Management Programs

1. General

a.

The purpose of this Part VI.C is to allow Permittees the flexibility to develop
Watershed Management Programs to implement the requirements of this
Order on a watershed scale through customized strategies, control measures,
and BMPs.

Participation in a Watershed Management Program is voluntary and allows a
Permittee to address the highest watershed priorities, including complying with
the requirements of Part V.A. (Receiving Water Limitations), Part VI.E (Total
Maximum Daily Load Provisions) and Attachments L through R, by customizing
the control measures in Parts 11l.A.4 (Prohibitions — Non-Storm Water
Discharges) and VI.D (Minimum Control Measures).

Customized strategies, control measures, and BMPs shall be implemented on
a watershed basis, where applicable, through each Permittee’s storm water
management program and/or collectively by all participating Permittees through
a Watershed Management Program.

The Watershed Management Programs-shal-ensure-that-dischargesfrom-the
Permittee’s-MS4—, where timely implemented by the Permittee, shall constitute

the Permittee being deemed in compliance with: (i) achieve-applicable water
quahty based etﬂuent Ilmltatlons in Part VI E and Attachments L through R,

eenttmutetee*eeeeanees—ef—g |) the recelvmg water ltmltatlons in Parts V A and
VI.E and Attachments L through R, and (iii) de-retineclude-the non-storm water
discharges requirements that-are-effectively-prohibited pursuantte-in Part Il A.
The programs shall alse-ensure that controls are implemented to reduce the
discharge of pollutants to the maximum extent practicable (MEP) pursuant to
Part IV.A1.

Watershed Management Programs shall be developed either collaboratively or
individually using the Regional Water Board’s Watershed Management Areas
(WMAs). Where appropriate, WMAs may be separated into subwatersheds to
focus water quality prioritization and implementation efforts by receiving water.

Each Watershed Management Program shall be consistent with Part VI.C.5-
C.8 and shall:

i. Prioritize water quality issues resulting from storm water and non-storm
water discharges from the MS4 to receiving waters within each WMA,

ii. Identify and implement strategies, control measures, and BMPs to achieve
the outcomes specified in Part VI.C.1.d,

Limitations and Discharge Requirements 47
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iii. Execute an integrated monitoring program and assessment program
pursuant to Attachment E — MRP, Part IV to determine progress towards
achieving applicable limitations and/or action levels in Attachment G, and

iv. Medify strategies, control measures, and BMPs as necessary based on
analysis of monitoring data collected pursuant to the MRP to ensure that
applicable water quality-based effluent limitations and receiving water
limitations and other milestones set forth in the Watershed Management
Program are sought to be achieved fo the maximum extent practicable. i

e -

v. Provide appropriate opportunity for meaningful stakeholder input, including
but not limited to, a permit-wide watershed management program technical
advisory committee (TAC) that will advise and participate in the
development of the Watershed Management Programs and enhanced
Watershed Management Programs from month 6 through the date of
program approval. The composition of the TAC may include at least one
Permittee representative from each Watershed Management Area for which
a Watershed Management Program will be developed, and must include a
minimum of one public representative from a non-governmental
organization with public membership, and staff from the Regional Water
Board and USEPA Region IX.

g. Permittees may elect to develop an enhanced Watershed Management
Program (EWMP). An EWMP is one that comprehensively evaluates
opportunities, within the participating Permittees’ collective jurisdictional area in
a Watershed Management Area, for collaboration among Permittees and other
partners on multi-benefit regional projects that, wherever feasible, retain (i) all
non-storm water runoff and (i) all storm water runoff from the 85th percentile,
24-hour storm event for the drainage areas tributary to the projects, while also
achieving other benefits including flood control and water supply, among
others. In drainage areas within the EWMP area where retention of the 85
percentile, 24-hour storm event is not feasible, the EWMP shall include a

Reasonable-Assurance-Analysis-to-demenstrate-demonstration that applicable

water quality based effluent limitations and receiving water limitations shal-be

achieved-will be addressed to the maximum extent practicable through

implementation of other watershed control measures. An EWMP shall:

i. Be consistent with the provisions in Part VI.C.1.a.-fand VI.C.5-C.8;

ii. Incorporate applicable State agency input on priority setting and other key
implementation issues;

iii. Provide for meeﬂngmeasures to address water quality standards and other

CWA obligations to the maximum extent practicable by utilizing provisions
in the CWA and its implementing regulations, policies and guidance;

iv. Include multi-benefit regional projects to ensure that MS4 discharges
achieve-are being addressed to the maximum extent practicable with the

Limitations and Discharge Requirements 48
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goal of achieving compliance with all final WQBELs set forth in Part VI.E.,
and that the discharges do not,_to the maximum extent practicable, cause
or contribute to exceedances of receiving water limitations in Part V.A- by
retaining through infiltration or capture and reuse the storm water volume

from the 85th percentile, 24-hour storm for the drainage areas tributary to

the multi-benefit regional projects.;

v. In drainage areas where retention of the storm water volume from the 85t
percentile, 24-hour event is not technically feasible, include other watershed
control measures to ensure that MS4 discharges achieve compliance with

all mtenm and fmal WQBELs set forth in Part VI.E. with-compliance
to the maximum extent

practicable, and to ensure that MS4 discharges, also to the maximum
extent practicable, do not cause or contribute to exceedances of receiving
water limitations in Part V.A ;

vi. Maximize the effectiveness of funds through analysis of alternatives and the
selection and sequencing of actions needed to address human health and
water quality related challenges and non-compliance;

vii. Incorporate effective innovative technologies, approaches and practices,
including green infrastructure;

viii. Ensure that existing requirements to comply with technology-based effluent
limitations and core requirements (e.g., including elimination of nonstorm
water discharges of pollutants through the MS4, and controls to reduce the
discharge of pollutants in storm water to the maximum extent practicable)
are not delayed,

ix. Ensure that a financial strategy is in place.

2. Compliance with Receiving Water Limitations Not Otherwise Addressed by a
TMDL through a WMP or EWMP

a. For receiving water limitations in Part V.A. associated with water body-pollutant
combinations not addressed through a TMDL, but which a Permittee elects to
address through a Watershed Management Program or EWMP as set forth in
this Part VI.C., a Permittee shall comply as follows:

i. For pollutants that are in the same class'21 as those addressed in a
TMDL for the watershed and for which the water body is identified as
impaired on the State’s Clean Water Act Section 303(d) List as of the
effective date of this Order:

1 Pollutants are considered in a similar class if they have similar fate and transport mechanisms, can be addressed via the same types
of control measures, and within the same timeline already contemplated as part of the Watershed Management Program for the
TMDL.
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(1

2)

)

Permittees shall demonstrate that the Watershed Control Measures
to achieve-address the applicable TMDL provisions identified
pursuant to Part VI.C.5.b.iv.(3) to the maximum extent practicable
will also adequately address contributions of the pollutant(s) within
the same class from MS4 discharges to receiving waters, consistent
with the assumptions and requirements of the corresponding TMDL
provisions, including interim and final requirements and deadlines for
their desired achievement, such that the MS4 discharges of the

pollutant(s) will_to the maximum extent practicable, not cause or
contribute to exceedances of receiving water limitations in Part V.A.

Permittees shall include the water body-pollutant combination(s) in
the Reasenable-Assurance-Demonstration Analysis in Part
VI.C.5.b.iv.(5).

Permittees shall identify milestones and dates for their achievement
consistent with those in the corresponding TMDL.

ii. For pollutants that are not in the same class as those addressed in a
TMDL for the watershed, but for which the water body is identified as
impaired on the State’s Clean Water Act Section 303(d) List as of the
effective date of this Order:

(1)

(4)

Permittees shall assess contributions of the pollutant(s) from MS4
discharges to the receiving waters and sources of the pollutant(s)
within the drainage area of the MS4 pursuant to Part VI.C.5.a.iii.

Permittees shall identify Watershed Control Measures pursuant to
Part VI.C.5.b. that will adequately address contributions of the
pollutant(s) from MS4 discharges to receiving waters such that the
MS4 discharges of the pollutant(s) will not cause or contribute to
exceedances of receiving water limitations in Part V.A.

Permittees shall include the water body-pollutant in the Reasenable
Demonstration Assuranee-Analysis in Part VI.C.5.b.iv.(5).

Permittees shall identify enforceable requirements and milestones
and dates for their achievement to control MS4 discharges such that
they do not cause or contribute to exceedances of receiving water
limitations within a timeframe(s) that is as short as possible, taking
into account the technological, operation, and economic factors that
affect the design, development, and implementation of the control
measures that are necessary. The time between dates shall not
exceed one year. Milestones shall relate to a specific water quality
endpoint (e.g., x% of the MS4 drainage area is meeting the receiving
water limitations) and dates shall relate either to taking a specific
action or meeting a milestone.
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(5) Where the final date(s) in (4) is beyond the term of this Order, the
following conditions shall apply:

(@) For an EWMP, in drainage areas where retention of (i) all
nonstorm water runoff and (i) all storm water runoff from the 85
percentile, 24-hour storm event will be achieved, each
participating Permittee shall continue to target implementation of
watershed control measures in its existing storm water
management program, including watershed control measures to
eliminate non-storm water discharges that are a source of
pollutants to receiving waters.

(b) For a WMP and in areas of a EWMP where retention of the
volume in (a) is technically infeasible and where the Regional
Water Board determines that MS4 discharges cause or contribute
to the water quality impairment, participating Permittees may
initiate development of a stakeholder-proposed TMDL upon
approval of the Watershed Management Program or EWMP. For
MS4 discharges from these drainage areas to the receiving
waters, any extension of this compliance mechanism beyond the
term of this Order shall be consistent with the implementation
schedule in a TMDL for the waterbody pollutant combination(s)
adopted by the Regional Water Board.

iii. For pollutants for which there are exceedances of receiving water
limitations in Part V.A., but for which the water body is not identified
as impaired on the State’s Clean Water Act Section 303(d) List as of
the effective date of this Order:

(1) Upon an exceedance of a receiving water limitation, based on data
collected pursuant to the MRP and approved IMPs and CIMPs,
Permittees shall assess contributions of the pollutant(s) from MS4
discharges to the receiving waters and sources of the pollutant(s)
within the drainage area of the MS4 pursuant to Part VI.C.5.a.iii.

(2) If MS4 discharges are identified as a source of the pollutant(s) that
has caused or contributed to, or has the potential to cause or
contribute to, the exceedance(s) of receiving water limitations in Part
V.A., Permittees shall address contributions of the pollutant(s) from
MS4 discharges through modifications to the WMP or EIWMP
pursuant to Part VI.C.8.a.ii.

(@) Ina modified WMP or EWMP, Permittees shall identify
Watershed Control Measures pursuant to Part VI.C.5.b. that will
adequately address contributions of the pollutant(s) from MS4
discharges to receiving waters such that the MS4 discharges of
the pollutant(s) will not cause or contribute to exceedances of
receiving water limitations in Part V.A.
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(b)

(c)

(i

(i)

Permittees shall modify the Reasenable-Demonstration
Assurance-Analysis pursuant to Part VI.C.5.b.iv.(5) to address
the pollutant(s).

Permittees shall identify enforceable requirements and
milestones and dates for their achievement to control MS4
discharges such that they do not cause or contribute to
exceedances of receiving water limitations within a timeframe(s)
that is as short as possible, taking into account the technological,
operation, and economic factors that affect the design,
development, and implementation of the control measures that
are necessary. The time between dates shall not exceed one
year. Milestones shall relate to a specific water quality endpoint
(e.g., x% of the MS4 drainage area is meeting the receiving water
limitations) and dates shall relate either to taking a specific action
or meeting a milestone.

Where the final date(s) in (4) is beyond the term of this Order, the
following conditions shall apply:

For an EWMP, in drainage areas where retention of (i) all non-
storm water runoff and (ii) all storm water runoff from the 85th
percentile, 24-hour storm event will be achieved, each
participating Permittee shall continue to target implementation of
watershed control measures in its existing storm water
management program, including watershed control measures to
eliminate non-storm water discharges that are a source of
pollutants to receiving waters.

For a WMP and in areas of a EWMP where retention of the
volume in (a) is technically infeasible, for newly identified
exceedances of receiving water limitations, a Permittee may
request that the Regional Water Board approve a modification to
its WMP or EWMP to include these additional water body-
pollutant combinations.

b. A Permittee’s full compliance with all requirements and dates for their
achievement in an approved Watershed Management Program or EWMP
shall constitute a Permittee’s compliance with the receiving water limitations
provisions in Part V.A. of this Order for the specific water body-pollutant
combinations addressed by an approved Watershed Management Program

or EWMP.

c. If a Permittee fails to meet any requirement or date for its achievement in an
approved Watershed Management Program or EWMP, the Permittee shall be
subject to the provisions of Part V.A. for the waterbody-pollutant
combination(s) that were to be addressed by the requirement.
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d. Upon notification of a Permittee’s intent to develop a WMP or EWMP and
prior to approval of its WMP or EWMP, a Permittee’s full compliance with all
of the following requirements shall constitute a Permittee’s compliance with
the receiving water limitations provisions in Part V.A. not otherwise
addressed by a TMDL, if all the following requirements are met:

Provides timely notice of its intent to develop a WMP or EWMP,
Meets all interim and final deadlines for development of a WMP or EWMP,

For the area to be covered by the WMP or EWMP, targets implementation
of watershed control measures in its existing storm water management
program, including watershed control measures to eliminate non-storm
water discharges of pollutants through the MS4 to receiving waters, to
address known contributions of pollutants from MS4 discharges that
cause or contribute to exceedances of receiving water limitations, and iv.
Receives final approval of its WMP or EWMP within 28 or 40 months,
respectively.

3. Compliance with Receiving Water Limitations Addressed by a TMDL through
a WMP or EWMP

a. A Permittee’s full compliance with all requirements and dates for their
achievement in an approved Watershed Management Program or EWMP shall
constitute a Permittee’s compliance with provisions pertaining to applicable
interim-water quality based effluent limitations and interim-receiving water
limitations in Part VI.E. and Attachments L-R for the pollutant(s) addressed by
the approved Watershed Management Program or EWMP.

b. Upon notification of a Permittee’s intent to develop a WMP or EWMP and prior
to approval of its WMP or EWMP, a Permittee’s full compliance with all of the
following requirements shall constitute a Permittee’s compliance with the
receiving water limitations provisions in Part V.A., if all the following
requirements are met:

i.
i.

Provides timely notice of its intent to develop a WMP or EWMP,
Meets all interim and final deadlines for development of a WMP or EWMP,

For the area to be covered by the WMP or EWMP, targets implementation
of watershed control measures in its existing storm water management
program, including watershed control measures to eliminate non-storm
water discharges of pollutants through the MS4 to receiving waters, to
address known contributions of pollutants from MS4 discharges that cause
or contribute to exceedances of receiving water limitations, and

Receives final approval of its WMP or EWMP within 28 or 40 months,
respectively.
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c. Subdivision b. does not apply to receiving water limitations corresponding to
final compliance deadlines pursuant to TMDL provisions in Part VI.E. that have
passed or will occur prior to approval of a WMP or EWMP.

4. Process

a. Timelines for Implementation

i. Implementation of the following requirements shall occur per the schedule
specified in Table 9 below:

Table 9. Watershed Management Program Implementation Requirements

Part Provision Due Date
VI.C.4.b Notify Regional Water Board of 6 months after Order effective
intent to develop Watershed date
Management Program or
enhanced WMP and request
submittal date for draft program
plan
VI.C.4.c For Permittee(s) that elect not to 1 year after Order effective
implement the conditions of Part date
VI.C.4.c.i or c.ii, submit draft plan to
Regional Water Board
VI.C.4.c For Permittee(s) that elect to 18 months after Order
implement the conditions of Part effective date
VI.C.4.c.i or c.ii, submit draft plan to
Regional Water Board
VI.C.4.civ  For Permittees that elect to 18 months after Order
collaborate on an enhanced WMP  effective date, provide final
that meets the requirements of Part work plan for development of
VI.C.4.c.iv,submit draft plan to enhanced WMP
Regional Water Board
30 months after Order
effective date, submit draft
plan
VI.C4.c Comments provided to Permittees 4 months after submittal of
by Regional Water Board draft plan
VI.C.4.c Submit final plan to Regional Water

Board 3 months after receipt of
Regional Water Board comments
on draft plan
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Part Provision Due Date
VI.C.4.c Approval or denial of final plan by 3 months after submittal of

Regional Water Board or by the final plan
Executive Officer on behalf of the
Regional Water Board

VI.C.6 Begin implementation of Upon approval of final plan
Watershed Management Program
or EWMP

VI.C.8 Comprehensive evaluation of Every two years from date of

Watershed Management Program  approval
or EWMP and submittal of
modifications to plan

b. Permittees that elect to develop a Watershed Management Program or EWMP
must notify the Regional Water Board no later than six months after the
effective date of this Order.

Such notification shall specify if the Permittee(s) are requesting a 12-month
or 18-month submittal date for the draft Watershed Management Program,
per Part VI.C.4.c.i — i, or if the Permittees are requesting a 18/30-month
submittal date for the draft EWMP per Part VI.C.4.c.iv.

As part of their notice of intent to develop a WMP or EWMP, Permittees
shall identify all applicable interim and final trash WQBELSs and all other
final WQBELs and receiving water limitations pursuant to Part VI.E. and the
applicable attachment(s) with compliance deadlines occurring prior to
approval of a WMP or EWMP. Permittees shall identify watershed control
measures, where possible from existing TMDL implementation plans, that
will be implemented by participating Permittees concurrently with the
development of a Watershed Management Program or EWMP to ensure
that MS4 discharges achieve compliance with applicable interim and final
trash WQBELSs and all other final WQBELs and receiving water limitations
set forth in Part VI.E. and the applicable attachment(s) by the applicable
compliance deadlines occurring prior to approval of a WMP or EWMP.

As part of their notification, Permittees electing to develop an EWMP shall
submit all of the following in addition to the requirements of Part VI.C.4.b.i.-
il

(1) Plan concept and geographical scope,
(2) Cost estimate for plan development,

(3) Executed MOU/agreement among participating Permittees to fund
plan development, or final draft MOU among participating Permittees
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(6)

along with a signed letter of intent from each participating City
Manager or head of agency. If a final draft MOU is submitted, the
MOU shall be fully executed by all participating Permittees within 12
months of the effective date of this Order.

Interim milestones for plan development and deadlines for their
achievement,

Identification of, and commitment to fully implement, one structural
BMP or a suite of BMPs at a scale that provides meaningful water
quality improvement within each watershed covered by the plan
within 30 months of the effective date of this Order in addition to
watershed control measures to be implemented pursuant to b.ii.
above. The structural BMP or suite of BMPs shall be subject to
approval by the Regional Water Board Executive Officer, and

Demonstration that the requirements in Parts VI.C.4.c.iv.(1) and (2)
have been met.

c. Permittees that elect to develop a Watershed Management Program shall
submit a draft plan to the Regional Water Board as follows:

For Permittees that elect to collaborate on the development of a Watershed
Management Program, Permittees shall submit the draft Watershed
Management Program no later than 18 months after the effective date of
this Order if the following conditions are met in greater than 50% of the land
area covered by the WMP:

(1)

(2)

®3)

Demonstrate that there are LID ordinances in place and/or
commence development of a Low Impact Development (LID)
ordinance(s) meeting the requirements of this Order’'s Planning and
Land Development Program within 60 days of the effective date of
the Order and have a draft ordinance within 6 months of the effective
date of the Order, and

Demonstrate that there are green streets policies in place and/or
commence development of a policy(ies) that specifies the use of
green street strategies for transportation corridors within 60 days of
the effective date of the Order and have a draft policy within 6
months of the effective date of the Order.

Demonstrate in the notification of the intent to develop a Watershed
Management Program that Parts VI.C.4.c.i(1) and (2) have been met
in greater than 50% of the watershed area.

For a Permittee that elects to develop an individual Watershed
Management Program, the Permittee shall submit the draft Watershed
Management Program no later than 18 months after the effective date of
this Order if the following conditions are met:
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(1)

Demonstrate that there is a LID ordinance in place for the
Permittee’s jurisdiction and/or commence development of a Low
Impact Development (LID) ordinance for the Permittee’s jurisdiction
meeting the requirements of this Order’s Planning and Land
Development Program within 60 days of the effective date of the
Order and have a draft ordinance within 6 months of the effective
date of the Order, and

Demonstrate that there is a green streets policy in place for the
Permittee’s jurisdiction and/or commence development of a policy
that specifies the use of green street strategies for transportation
corridors within the Permittee’s jurisdiction within 60 days of the
effective date of the Order and have a draft policy within 6 months of
the effective date of the Order.

(3) Demonstrate in the notification of the intent to develop a Watershed

Management Program that Parts VI.C.4.c.ii.(1) and (2) have been met.

ii. For Permittees that elect not to implement the conditions under Part
VI.C.4.c.i. or Part VI.C.4.c.ii., Permittees shall submit the draft Watershed
Management Program no later than 12 months after the effective date of
this Order.

For Permittees that elect to collaborate on the development of an EWMP,
Permittees shall submit the work plan for development of the EWMP no
later than 18 months after the effective date of this Order, and shall submit
the draft program no later than 30 months after the effective date of this
Order if the following conditions are met in greater than 50% of the land
area in the watershed:

M

(2)

3)

Demonstrate that there are LID ordinances in place and/or
commence development of a Low Impact Development (LID)
ordinance(s) meeting the requirements of this Order’s Planning and
Land Development Program within 60 days of the effective date of
the Order and have a draft ordinance within 6 months of the effective
date of the Order, and

Demonstrate that there are green streets policies in place and/or
commence development of a policy(ies) that specifies the use of
green street strategies for transportation corridors within 60 days of
the effective date of the Order and have a draft policy within 6
months of the effective date of the Order.

Demonstrate in the notification of the intent to develop an EWMP
that Parts VI.C.4.c.iv.(1) and (2) have been met in greater than 50%
of the watershed area.
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d. Until the Watershed Management Program or EWMP is approved by the
Regional Water Board or by the Executive Officer on behalf of the Regional
Water Board, Permittees that elect to develop a Watershed Management
Program or EWMP shall:

i. Continue to implement watershed control measures in their existing storm
water management programs, including actions within each of the six
categories of minimum control measures consistent with 40 CFR section
122.26(d)(2)(iv),

ii. Continue to implement watershed control measures to eliminate non-storm
water discharges through the MS4 that are a source of pollutants to
receiving waters consistent with CWA section 402(p)(3)(B)(ii), and

iii. Implement watershed control measures, where possible from existing
TMDL implementation plans, to ensure that MS4 discharges achieve
compliance-with,_to the maximum extent practicable, interim and final trash
WQBELSs and all other final WQBELs and receiving water limitations

pursuant to Part VI.E. and set forth in Attachments L through R._-by-the

fata AP A
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e. Permittees that do not elect to develop a Watershed Management Program or
EWMP, or that do not have an approved WMP or EWMP within 28 or 40
months, respectively, of the effective date of this Order, shall be subject to the
baseline requirements in Part VI.D and shall demonstrate compliance with
receiving water limitations pursuant to Part V.A. and with applicable interim
water quality-based effluent limitations in Part VI.E pursuant to subparts
VI.E.2.d.i.(1)-(3).

f. Permittees subject to the Middle Santa Ana River Watershed Bacteria Indicator
TMDL shall submit a Comprehensive Bacteria Reduction Plan (CBRP) for dry
weather to the Regional Water Board Executive Officer no later than nine
months after the effective date of this Order. The CBRP shall describe, in
detail, the specific actions that have been taken or will be taken to achieve
compliance with the dry weather water quality-based effluent limitations and
the receiving water limitations for the Middle Santa Ana River Watershed
Bacteria Indicator TMDL by December 31, 2015. The CBRP shall also
establish a schedule for developing a CBRP to comply with the water quality-
based effluent limitations and the receiving water limitations for the Middle
Santa Ana River Bacteria TMDL during wet weather by December 31, 2025.
The CBRP may be developed in lieu of the Watershed Management Program
for MS4 discharges of bacteria within the Middle Santa Ana River Watershed.

5. Program Development

a. ldentification of Water Quality Priorities
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Permittees shall identify the water quality priorities within each WMA that will
be addressed by the Watershed Management Program. At a minimum, these
priorities shall include achieving,_to the maximum extent practicable, applicable
water quality-based effluent limitations and/or receiving water limitations
established pursuant to TMDLs, as set forth in Part VI.E and Attachments L

through R of this Order.

Water Quality Characterization. Each plan shall include an evaluation of
existing water quality conditions, including characterization of storm water
and non-storm water discharges from the MS4 and receiving water quality,
to support identification and prioritization/sequencing of management
actions.

i. Water Body-Pollutant Classification. On the basis of the evaluation of

existing water quality conditions, water body-pollutant combinations shall be
classified into one of the following three categories:

(1)

(2)

Category 1 (Highest Priority): Water body-pollutant combinations for
which water quality-based effluent limitations and/or receiving water
limitations are established in Part VI.E and Attachments L through R

of this Order.

Category 2 (High Priority): Pollutants for which data indicate water
quality impairment in the receiving water according to the State’s
Water Quality Control Policy for Developing California’s Clean Water
Act Section 303(d) List (State Listing Policy) and for which MS4
discharges may be causing or contributing to the impairment.

Category 3 (Medium Priority): Pollutants for which there are
insufficient data to indicate water quality impairment in the receiving
water according to the State’s Listing Policy, but which exceed
applicable receiving water limitations contained in this Order and for
which MS4 discharges may be causing or contributing to the
exceedance.

iii. Source Assessment. Utilizing existing information, potential sources within
the watershed for the water body-pollutant combinations in Categories 1 — 3
shall be identified.

(1) Permittees shall identify known and suspected storm water and non-

storm water pollutant sources in discharges to the MS4 and from the
MS4 to receiving waters and any other stressors related to MS4
discharges causing or contributing to the water quality priorities. The
identification of known and suspected sources of the highest water
quality priorities shall consider the following:

(a) Review of available data, including but not limited to:
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(i) Findings from the Permittees’ lllicit Connections and lllicit
Discharge Elimination Programs;

(i) Findings from the Permittees’ Industrial/Commercial Facilities
Programs;

(iii) Findings from the Permittees’ Development Construction
Programs;

(iv) Findings from the Permittees’ Public Agency Activities
Programs;

(v) TMDL source investigations;
(vi) Watershed model results;

(vii) Findings from the Permittees’ monitoring programs, including
but not limited to TMDL compliance monitoring and receiving
water monitoring; and

(viii) Any other pertinent data, information, or studies related to
pollutant sources and conditions that contribute to the highest
water quality priorities.

(b) Locations of the Permittees’ MS4s, including, at a minimum, all
MS4 major outfalls and major structural controls for storm water
and non-storm water that discharge to receiving waters.

(c) Other known and suspected sources of pollutants in non-storm
water or storm water discharges from the M54 to receiving
waters within the WMA.

iv. Prioritization. Based on the findings of the source assessment, the issues
within each watershed shall be prioritized and sequenced. Watershed
priorities shall include at a minimum:

(1) TMDLs

(a) Controlling pollutants for which there are water quality-based
effluent limitations and/or receiving water limitations with interim
or final compliance deadlines within the permit term, or TMDL
compliance deadlines that have already passed and limitations
have not been achieved.

(b) Controlling pollutants for which there are water quality-based
effluent limitations and/or receiving water limitations with interim

or final compliance deadlines between September 6, 2012 and
October 25, 2017.

(2) Other Receiving Water Considerations
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(a) Controlling pollutants for which data indicate impairment or
exceedances of receiving water limitations in the receiving water
and the findings from the source assessment implicates
discharges from the MS4 shall be considered the second highest
priority.

b. Selection of Watershed Control Measures

i. Permittees shall identify strategies, control measures, and BMPs to
implement through their individual storm water management programs, and
collectively on a watershed scale, with the goal of creating an efficient
program to focus individual and collective resources on watershed priorities.

ii. The objectives of the Watershed Control Measures shall include:
(1) Prevent or eliminate non-storm water discharges to the MS4 to the

maximum extent practicable that are a source of pollutants from the
MS4 to receiving waters.

(2) Implement pollutant controls necessary to achieve, to the maximum
extent practicable, all applicable interim and final water quality-based
effluent limitations and/or receiving water limitations pursuant to
corresponding compliance schedules.

(3) Ensure that discharges from the MS4 do not,_to the maximum extent
practicable, cause or contribute to exceedances of receiving water
limitations.

iii. Watershed Control Measures may include:

(1) Structural and/or non-structural controls and operation and
maintenance procedures that are designed to achieve_to the
maximum extent practicable, applicable water quality-based effluent
limitations, receiving water limitations in Part VI.E and/or
Attachments L through R;

(2) Retrofitting areas of existing development known or suspected to
contribute to the highest water quality priorities with regional or
subregional controls or management measures; and

(3) Stream and/or habitat rehabilitation or restoration projects where
stream and/or habitat rehabilitation or restoration are necessary for,
or will contribute to demonstrable improvements in the physical,
chemical, and biological receiving water conditions and restoration
and/or protection of water quality standards in receiving waters.

iv. The following provisions of this Order shall be incorporated as part of the
Watershed Management Program:
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(1)

(2)

ORDER NO. R4-2012-0175

Minimum Control Measures.

(@)

(iv)
(v)
(b)

(d)

No

Permittees shall assess the minimum control measures (MCMs)
as defined in Part VI.D.4 to Part VI.D.10 of this Order to identify
opportunities for focusing resources on the high priority issues in
each watershed. For each of the following minimum control
measures, Permittees shall identify potential modifications that
will address watershed priorities:

Development Construction Program
Industrial/Commercial Facilities Program

lllicit Connection and lllicit Discharges Detection and Elimination
Program

Public Agency Activities Program
Public Information and Participation Program

At a minimum, the Watershed Management Program shall
include management programs consistent with 40 CFR section

122.26(d)(2)(iv)(A)-(D).

If the Permittee(s) elects to eliminate a control measure identified
in Parts VI.D.4, VI.D.5, VI.D.6 and VI.D.8 to VI.D.10 because that
specific control measure is not applicable to the Permittee(s), the
Permittee(s) shall provide a justification for its elimination. The
Planning and Land Development Program is not eligible for
elimination.

Such customized actions, once approved as part of the
Watershed Management Program, shall replace in part or in
whole the requirements in Parts VI.D.4, VI.D.5, VI.D.6 and VI.D.8
to VI.D.10 for participating Permittees.

n-Storm Water Discharge Measures. Where Permittees identify

non-storm water discharges from the MS4 as a source of pollutants
that cause or contribute to exceedance of receiving water limitations,
the Watershed Control Measures shall include strategies, control
measures, and/or BMPs that must be implemented to effectively
eliminate the source of pollutants,_to the maximum extent
practicable, consistent with Parts Ill.A and VI.D.10. These may
include measures to prohibit the non-storm water discharge to the
MS4, additional BMPs to reduce pollutants in the non-storm water

dis

charge or conveyed by the non-storm water discharge, diversion

to a sanitary sewer for treatment, or strategies to require the non-
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3)

(4)

storm water discharge to be separately regulated under a general
NPDES permit.

TMDL Control Measures. Permittees shall compile control measures
that have been identified in TMDLs and corresponding
implementation plans. Permittees shall identify those control
measures to be madified, if any, to most effectively address TMDL
requirements within the watershed. If not sufficiently identified in
previous documents, or if implementation plans have not yet been
developed (e.g., USEPA established TMDLs), the Permittees shall
evaluate and identify control measures to achieve-attempt to
achieve. to the maximum extent practicable, water quality-based
effluent limitations and/or receiving water limitations established in
this Order pursuant to these TMDLs.

(a) TMDL control measures shall include where necessary control

measures to address both storm water and non-storm water
discharges from the MS4.

(b) TMDL control measures may include baseline or customized

activities covered under the general MCM categories in Part VI.D
as well as BMPs and other control measures covered under the
non-storm water discharge provisions of Part IlI.A of this Order.

(c) The WMP shall include, at a minimum, those actions that will be

implemented during the permit term to achieve-attempt to
achieve, to the maximum extent practicable, interim and/or final

water quality-based effluent limitations and/or receiving water
limitations with compliance deadlines within the permit term.

Each plan shall include the following components:

(a) Identification of specific structural controls and non-structural best

management practices, including operational source control and
pollution prevention, and any other actions or programs to
attempt to achieve, to the maximum extent practicable, all water
quality-based effluent limitations and receiving water limitations
contained in this Part VI.E and Attachments L through R to which
the Permittee(s) is subject;

(b) For each structural control and non-structural best management

practice, the number, type, and location(s) and/or frequency of
implementation;

(c) Forany pollution prevention measures, the nature, scope, and

timing of implementation,;

(d) For each structural control and non-structural best management

practice, interim milestones and dates for achievement to ensure
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®)

that TMDL compliance deadlines will be met_to the maximum
extent practicable; and

(e) The plan shall clearly identify the responsibilities of each

participating Permittee for implementation of watershed control
measures.

Permittees shall conduct a Reasenable-Assurance-Demonstration
Analysis for each water body-pollutant combination addressed by the
Watershed Management Program. A Reasenable-Assuranee
Demonstration Analysis (DA) (RAA}-shall be quantitative and
performed using a peer-reviewed model in the public domain.
Models to be considered for the RAADA, without exclusion, are the
Watershed Management Modeling System (WMMS), Hydrologic
Simulation Program-FORTRAN (HSPF), and the Structural BMP
Prioritization and Analysis Tool (SBPAT). The RAA-DA shall
commence with assembly of all available, relevant subwatershed
data collected within the last 10 years, including land use and
pollutant loading data, establishment of quality assurance/quality
control (QA/QC) criteria, QA/QC checks of the data, and
identification of the data set meeting the criteria for use in the
analysis. Data on performance of watershed control measures
needed as model input shall be drawn only from peer-reviewed
sources. These data shall be statistically analyzed to determine the
best estimate of performance and the confidence limits on that
estimate for the pollutants to be evaluated. The objective of the RAA
DA shall be to demonstrate the ability of Watershed Management
Programs and EWMPs to ensure that Permittees’ MS4 discharges
achieve, to the maximum extent practicable, applicable water quality
based effluent limitations and do not, to the maximum extent
practicable, cause or contribute to exceedances of receiving water
limitations.

(a) Permittees shall demonstrate using the RAA-DA that the activities
and control measures identified in the Watershed Control
Measures will achieve, to the maximum extent practicable,
applicable water quality-based effluent limitations and/or
receiving water limitations in Attachments L through R with
compliance deadlines during the permit term.

(b) Where the TMDL Provisions in Part VI.E and Attachments L
through R do not include interim or final water quality-based
effluent limitations and/or receiving water limitations with
compliance deadlines during the permit term, Permittees shall
identify interim milestones and dates for their achievement to
ensure adequate progress toward achieving,_to the maximum
extent practicable, interim and final water quality-based effluent
limitations and/or receiving water limitations with deadlines
beyond the permit term.
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(c) For water body-pollutant combinations not addressed by TMDLs,

Permittees shall demonstrate using the RAA-DA that the activities
and control measures identified in the Watershed Control
Measures will achieve applicable receiving water limitations as

soon as possible_to the maximum extent practicable.

(6) Permittees shall provide documentation that they have the necessary

legal authority to implement the Watershed Control Measures
identified in the plan, or that other legal authority exists to compel
implementation of the Watershed Control Measures.

c. Compliance Schedules

Permittees shall incorporate compliance schedules in Attachments L through R
into the plan and, where necessary develop interim milestones and dates for
their achievement. Compliance schedules and interim milestones and dates for
their achievement shall be used to measure progress towards addressing the
highest water quality priorities and achieving applicable water quality-based
effluent limitations and/or receiving water limitations,_to the maximum extent

practicable.

Schedules must be adequate for measuring progress on a watershed scale
once every two years.

Schedules must be developed for both the strategies, control measures and
BMPs implemented by each Permittee within its jurisdiction and for those
that will be implemented by multiple Permittees on a watershed scale.

Schedules shall incorporate the following:

(1)

Compliance deadlines occurring within the permit term for achieving
all applicable interim and/or final water quality-based effluent
limitations and/or receiving water limitations in Part VI.E and
Attachments L through R of this Order_to the maximum extent

practicable,

Interim milestones and dates for their achievement to the maximum
extent practicable, within the permit term, for any applicable final
water quality-based effluent limitation and/or receiving water
limitation in Part VI.E and Attachments L through R, where deadlines
within the permit term are not otherwise specified.

For watershed priorities related to addressing exceedances of
receiving water limitations in Part V.A and not otherwise addressed
by Part VI.E:

(a) Milestones based on measureable criteria or indicators, to be

achieved in the receiving waters and/or MS4 discharges,
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(a) A schedule with dates for achieving the milestones, and

(b) A final date for achieving the receiving water limitations as soon
as possible, to the maximum extent practicable.

(¢) The milestones and implementation schedule in (a)-(c) fulfill the
requirements in Part V.A.3.a to prepare an Integrated Monitoring
Compliance Report.

6. Watershed Management Program Implementation

Each Permittee shall begin implementing the Watershed Management Program or
EWMP immediately upon approval of the plan by the Regional Water Board or the
Executive Officer on behalf of the Regional Water Board.

a. Permittees may request an extension of deadlines for achievement of interim
milestones established pursuant to Part VI.C.4.c.iii.{3}-onlky. Permittees shall
provide requests in writing at least 90 days prior to the deadline and shalll
include in the request the justification for the extension. Extensions shall be
subject to approval by the Regional Water Board Executive Officer.

7. Integrated Watershed Monitoring and Assessment

Permittees in each WMA shall develop an integrated monitoring program as set
forth in Part IV of the MRP (Attachment E) or implement a customized monitoring
program with the primary objective of allowing for the customization of the outfall
monitoring program (Parts VIl and IX) in conjunction with an approved Watershed
Management Program or EWMP, as defined below. Each monitoring program
shall assess progress toward achieving the water quality-based effluent limitations
and/or receiving water limitations per the compliance schedules, and progress
toward addressing the water quality priorities for each WMA. The customized
monitoring program shall be submitted as part of the Watershed Management
Program, or where Permittees elect to develop an EWMP, shall be submitted
within 18 months of the effective date of this Order. If pursuing a customized
monitoring program, the Permittee(s) shall provide sufficient justification for each
element of the program that differs from the monitoring program requirements as
set forth in Attachment E. Monitoring programs shall be subject to approval by the
Executive Officer following a public comment period. The customized monitoring
program shall be designed to address the Primary Objectives detailed in
Attachment E, Part I.A and shall include the following program elements:

« Receiving Water Monitoring

« Storm Water Outfall Monitoring

» Non-Storm Water Outfall Monitoring

« New Development/Re-Development Effectiveness Tracking
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» Regional Studies

8. Adaptive Management Process

a. Watershed Management Program Adaptive Management Process

i. Permittees in each WMA shall implement an adaptive management
process, every two years from the date of program approval, adapting the
Watershed Management Program or EWMP to become more effective,
based on, but not limited to a consideration of the following:

(M

(6)
(7)

Progress toward achieving interim and/or final water quality-based
effluent limitations and/or receiving water limitations in Part VI.E and
Attachments L through R, according to established compliance
schedules;

Progress toward achieving improved water quality in MS4 discharges
and achieving receiving water limitations through implementation of
the watershed control measures based on an evaluation of outfall-
based monitoring data and receiving water monitoring data;

Achievement of interim milestones;

Re-evaluation of the water quality priorities identified for the WMA
based on more recent water quality data for discharges from the
MS4 and the receiving water(s) and a reassessment of sources of
pollutants in MS4 discharges;

Availability of new information and data from sources other than the
Permittees’ monitoring program(s) within the WMA that informs the
effectiveness of the actions implemented by the Permittees;

Regional Water Board recommendations; and

Recommendations for modifications to the Watershed Management
Program solicited through a public participation process.

ii. Based on the resuits of the adaptive management process, Permittees shall
report any modifications, including where appropriate new compliance
deadlines and interim milestones,-with-the-exception-ofthose-compliance
deadlines-established-inaTMDL; necessary to improve the effectiveness of
the Watershed Management Program or EWMP in the Annual Report, as
required pursuant to Part XVIII.A.6 of the MRP (Attachment E), and as part
of the Report of Waste Discharge (ROWD) required pursuant to Part I1.B of
Attachment D — Standard Provisions.
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(1) The adaptive management process fulfills the requirements in Part
V.A 4 to address continuing exceedances of receiving water
limitations.

iii. Permittees shall implement any modifications to the Watershed
Management Program or EWMP upon approval by the Regional Water
Board Executive Officer or within 60 days of submittal if the Regional Water
Board Executive Officer expresses no objections.
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E. Total Maximum Daily Load Provisions

1. The provisions of this Part VI.E. implement and are consistent with the
assumptions and requirements of all waste load allocations (WLAs) established in
TMDLs for which some or all of the Permittees in this Order are responsible.

a.

d.

Part VI.E of this Order includes provisions that are designed to assure that
Permittees achieve WLAs and meet other requirements of TMDLs covering
receiving waters impacted by the Permittees’ MS4 discharges,_to the maximum
extent practicable. TMDL provisions are grouped by WMA (WMA) in
Attachments L through R.

The Permittees subject to each TMDL are identified in Attachment K.

The Permittees shall comply, to the maximum extent practicable, with the
applicable water quality-based effluent limitations and/or receiving water

limitations contained in Attachments L through R, consistent with the
assumptions and requirements of the WLAs established in the TMDLs,
including implementation plans and schedules, where provided for in the State
adoption and approval of the TMDL (40 CFR §122.44(d)(1)(vii)(B); Cal. Wat.
Code §13263(a)).

A Permittee may comply with water quality-based effluent limitations and
receiving water limitations in Attachments L through R using any lawful means.

2. Compliance Determination

a.

General

i. A Permittee shall demonstrate eempliance-the effectiveness of the WMP or
EWMP_at compliance monitoring points established in each TMDL or, if not
specified in the TMDL, at locations identified in an approved TMDL
monitoring plan or in accordance with an approved integrated monitoring
program per Aftachment E, Part VI.C.5 (Integrated Watershed Monitoring
and Assessment).

ii. Compliance_to the maximum extent practicable, with water quality-based
effluent limitations shall be determined as described in Parts VI.E.2.d and

VI.E.2.e, or for trash water quality-based effluent limitations as described in
Part VI.E.5.b, or as otherwise set forth in TMDL specific provisions in
Attachments L through R.

iii. Pursuantto Part VI.C, a Permittee may, individually or as part of a
watershed-based group, develop and submit for approval by the Regional
Water Board Executive Officer a Watershed Management Program that
addresses all water quality-based effluent limitations and receiving water

limitations to the maximum extent practicable, to which the Permittee is
subject pursuant to established TMDLs.
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b. Commingled Discharges

i. A number of the TMDLs establish WLAs that are assigned jointly to a
group of Permittees whose storm water and/or non-storm water discharges
are or may be commingled in the MS4 prior to discharge to the receiving
water subject to the TMDL.

ii. Inthese cases, pursuant to 40 CFR section 122.26(a)(3)(vi), each
Permittee is only responsible for discharges from the MS4 for which they
are owners and/or operators.

iii. Where Permittees have commingled discharges to the receiving water,
compliance at the outfall to the receiving water or in the receiving water
shall be determined for the group of Permittees as a whole unless an
individual Permittee demonstrates that its discharge did not cause or
contribute to the exceedance, pursuant to subpart v. below.

iv. For purposes of compliance determination, each Permittee is responsible
for demonstrating that its discharge did not cause or contribute to an
exceedance of an applicable water quality-based effluent limitation(s) at
the outfall or receiving water limitation(s) in the target receiving water.

v. A Permittee may demonstrate that its discharge did not cause or contribute
to an exceedance of an applicable water quality-based effluent limitation or
receiving water limitation in any of the following ways:

(1) Demonstrate that there is no discharge from the Permittee’'s MS4 into
the applicable receiving water during the time period subject to the
water quality-based effiuent limitation and/or receiving water limitation;
or

(2) Demonstrate that the discharge from the Permittee’s MS4 is controlled
to a level that does not exceed the applicable water quality-based
effluent limitation; or

(3) For exceedances of bacteria receiving water limitations or water
quality-based effluent limitations, demonstrate through a source
investigation pursuant to protocols established under California Water
Code section 13178 or for exceedances of other receiving water
limitations or water quality-based effluent limitations, demonstrate
using other accepted source identification protocols, that pollutant
sources within the jurisdiction of the Permittee or the Permittee’'s MS4
have not caused or contributed to the exceedance of the Receiving
Water Limitation(s).

c. Receiving Water Limitations Addressed by a TMDL

i.  For receiving water limitations in Part V.A. associated with water body-
pollutant combinations addressed in a TMDL, Permittees shall i be
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.

considered in compliance with the receiving water limitations in Part V.A. if

they are in compliance with the WMP/EWMP process as outlined in this
Part\LE and-Attachments-Lthrough-R-of this-Order.

A Permittee’s full compliance with the applicable TMDL requirement(s),
including compliance schedules, of this Part VI.E. and Attachments L
through R constitutes compliance with Part V.A. of this Order for the
specific pollutant addressed in the TMDL.

As an alternative means of complying with the TMDL requirements. other
than through the WMP/EWMP process, Aslerg-as-a Permittee will be
considered is in compliance with the applicable TMDL requirements if it is
in compliance with a time schedule order (TSO) issued by the Regional
Water Board pursuant to California Water Code sections 13300 and
13385(j)(3)-itis-rotthe-Regional\Water Beard's-intentiontotakean

oamean

d. Interim-Water Quality-Based Effluent Limitations and Receiving Water
Limitations

A Permittee shall be considered in compliance with an applicable #terim
water quality-based effluent limitation and interim-receiving water limitation
for a pollutant associated with a specific TMDL if any of the following is
demonstrated:

(1) There are no violations of the interim water quality-based effluent
limitation for the pollutant associated with a specific TMDL at the
Permittee’s applicable MS4 outfall(s),? including an outfall to the
receiving water that collects discharges from multiple Permittees’
jurisdictions;

(2) There are no exceedances of the applicable receiving water limitation
for the pollutant associated with a specific TMDL in the receiving
water(s) at, or downstream of, the Permittee’s outfall(s);

(3) There is no direct or indirect discharge from the Permittee’s MS4 to the
receiving water during the time period subject to the water quality-
based effluent limitation and/or receiving water limitation for the
pollutant associated with a specific TMDL, or

(4) The Permittee has submitted and is fully implementing an approved
Watershed Management Program or EWMP pursuant to Part VI.C.

(a) To be considered fully implementing an approved Watershed
Management Program or EWMP, a Permittee must be

2 An outfall may include a manhole or other point of access to the MS4 at the Permittee’s jurisdictional boundary.
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(d)

implementing all actions consistent with the approved program
and applicable compliance schedules, including structural BMPs.

Structural storm water BMPs or systems of BMPs should be
designed and maintained to treat storm water runoff from the 85th
percentile, 24-hour storm, where feasible and necessary to
achieve applicable WQBELs and receiving water limitations, and
maintenance records must be up-to-date and available for
inspection by the Regional Water Board.

A Permittee that does not implement the Watershed Management
Program in accordance with the milestones and compliance
schedules shall demonstrate compliance with its interim water
quality-based effluent limitations and/or receiving water limitations
pursuant to Part VI.E.2.d.i.(1)-(3), above.

Upon notification of a Permittee’s intent to develop a WMP or
EWMP and prior to approval of its WMP or EWMP, a Permittee’s
full compliance with all of the following requirements shall
constitute a Permittee’s compliance with provisions pertaining to
interim-WQBELSs with compliance deadlines occurring prior to
approval of a WMP or EWMP. This subdivision (d) shall not apply
to interim-trash WQBELs.

(1) Provides timely notice of its intent to develop a WMP or
EWMP,

(2) Meets all interim and final deadlines for development of a
WMP or EWMP,

(3) _For the area to be covered by the WMP or EWMP, targets
implementation of watershed control measures in its existing
storm water management program, including watershed
control measures to eliminate non-storm water discharges of
pollutants through the MS4 to receiving waters, to address
known contributions of pollutants to the maximum extent
practicable from MS4 discharges that cause or contribute to
the impairment(s) addressed by the TMDL(s), and

(4) Receives final approval of its WMP or EWMP within 28 or 40
months, respectively.
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(5) Indrainage areas where Permittees are implementing an EWMP, (i)
all non-storm water and (ii) all storm water runoff up to and including the
volume equivalent to the 85th percentile, 24-hour event is retained for the
drainage area tributary to the applicable receiving water. This provision (4)
shall not apply to final-trash WQBELSs.

3. USEPA Established TMDLs

TMDLs established by the USEPA, to which Permittees are subject, do not contain
an implementation plan adopted pursuant to California Water Code section 13242.
However, USEPA has included implementation recommendations as part of these
TMDLs. In lieu of inclusion of numeric water quality based effluent limitations at
this time, this Order requires Permittees subject to WLAs in USEPA established
TMDLs to propose and implement best management practices (BMPs) that will-are
to be designed to be effective in achieving compliance with USEPA established

numeric WLAs_to the maximum extent practicable. Fhe-Regional\Aater Beard

a. Each Permittee shall propose BMPs to achieve the WLAs contained in the
applicable USEPA established TMDL(s), and a schedule for implementing the
BMPs that is as short as possible, in a Watershed Management Program or
EWMP.

b. Each Permittee may either individually submit a Watershed Management
Program, or may jointly submit a WMP or EWMP with other Permittees subject
to the WLAs contained in the USEPA established TMDL.

c. At a minimum, each Permittee shall include the following information in its
Watershed Management Program or EWMP, relevant to each applicable
USEPA established TMDL.:

2 Ibid-
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d.

e.

i. Available data demonstrating the current quality of the Permittee’s MS4
discharge(s) in terms of concentration and/or load of the target pollutant(s)
to the receiving waters subject to the TMDL,;

ii. A detailed description of BMPs that have been implemented, and/or are
currently being implemented by the Permittee to achieve the WLA(s), if

any;

iii. A detailed time schedule of specific actions the Permittee will take in order
to achieve compliance with the applicable WLA(s);

iv. A demonstration that the time schedule requested is as short as possible,
taking into account the time since USEPA establishment of the TMDL, and
technological, operation, and economic factors that affect the design,
development, and implementation of the control measures that are

necessary to comply with the WLA(s)_to the maximum extent practicable -

Ch—FOF NG Manb GEEBE 'e“EIH'IBE EiBi sl I*eﬁd. s il
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v. If the requested time schedule exceeds one year, the proposed schedule
shall include interim requirements and numeric milestones and the date(s)
for their achievement.

Each Permittee subject to a WLA in a TMDL established by USEPA shall
submit a draft of a Watershed Management Program or EWMP to the Regional
Water Board Executive Officer for approval per the schedule Part VI.C 4. e.

If a Permittee does not submit a Watershed Management Program, or the plan
is determined to be inadequate by the Regional Water Board Executive Officer
and the Permittee does not make the necessary revisions within 90 days of
written notification that plan is inadequate, the Permittee shall be required to
demonstrate compliance with the numeric WLAs immediately based on
monitoring data collected under the MRP (Attachment E) for this Order.

4. State Adopted TMDLs where Final Compliance Deadlines have Passed

a. Permittees shall comply immediately with water quality-based effluent

limitations and/or receiving water limitations to implement WLAs in state-
adopted TMDLs for which final compliance deadlines have passed pursuant to
the TMDL implementation schedule,_but Permittees following the WMP/EWMP
process in accordance with Part VI.C shall be considered in compliance with all
such WQBELs, receiving water limitations and WLAs.

Where-As an alternative to compliance through the WMP/EWMP process,
where a Permittee is seeking to comply with such WQBELs, receiving water

limitations and WLAs, other than through the WMP/EWMP process, and
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believes that additional time to comply with the final water quality-based
effluent limitations and/or receiving water limitations is necessary, a-the
Permittee may within 45 days of Order adoption request a time schedule order
pursuant to California Water Code section 13300 for the Regional Water
Board’s consideration.

c. Permittees may either individually request a TSO, or may jointly request a TSO
with all Permittees subject to the water quality-based effluent limitations and/or
receiving water limitations, to implement the WLAs in the state-adopted TMDL.

d. Ata minimum, a request for a time schedule order shall include the following:

Vi.

Data demonstrating the current quality of the MS4 discharge(s) in terms of
concentration and/or load of the target pollutant(s) to the receiving waters
subject to the TMDL,

A detailed description and chronology of structural controls and source
control efforts, since the effective date of the TMDL, to reduce the pollutant
load in the MS4 discharges to the receiving waters subject to the TMDL,

Justification of the need for additional time to achieve the water quality-
based effluent limitations and/or receiving water limitations;

A detailed time schedule of specific actions the Permittee will take in order
to attempt to achieve the water quality-based effluent limitations and/or

receiving water limitations_to the maximum extent practicable;

A demonstration that the time schedule requested is as short as possible,
taking into account the technological, operation, and economic factors that
affect the design, development, and implementation of the control
measures that are necessary to comply with the effluent limitation_goals{s},
and

If the requested time schedule exceeds one year, the proposed schedule
shall include interim requirements for BMP implementation and the date(s)
for their achievemeniperformance. The interim requirements shall include
both of the following:

(1) Effluent limitation(s)_goals for the pollutant(s) of concern; and

(2) Actions and milestones leading-that are to be designed to attempt to
meet to-compliance-with-the effluent limitation goals to the maximum

extent practicablen{s}.
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