1 | ALLEN MATKINS LECK GAMBLE
MALLORY & NATSIS LLP
2 | ROBERT D. WYATT (BAR NO. 73240)
JAMES L. MEEDER (BAR NO. 62114)
3 | Three Embarcadero Center, 12th Floor
San Francisco, CA 94111-4074
4 | Phone: (415) 837-1515
Fax: (415) 837-1516
5 | E-Mail: rwyatt@allenmatkins.com
jmeeder@allenmatkins.com
6
Attorneys for Emhart Industries, Inc. Kwikset Locks
7 | Inc., Kwikset Corporation, Black & Decker (U.S.) Inc.,
and Black & Decker Inc.
8
BEFORE THE CALIFORNIA
9
STATE WATER RESOURCES CONTROL BOARD
10
11
IN THE MATTER OF
12
PERCHLORATE CONTAMINATION AT
13 | THE 160-ACRE SITE IN THE RIALTO Case No.[SWRCB/OCC No. A-1824
AREA,
14
Hearing Qfficer: Tam Doduc
15 Hearing Dates: May 8-10 and May 15-17,
2007
16
17
18
19
20
» OPENING HEARING| BRIEF
- EMHART INDUSTRIES, INC., KWIKSET LOCKS, INC., KWIKSET
" CORPORATION, BLACK & DECKER (U.S.) INC., AND BLACK & DECKER INC.
24
25
26
27
28
A allory & Natsis LLP OPENING BRIEF OF EMHART PARTIES
707515.01/SF




1 TABLE OF CONTENTS
2 Page
311 The Emhart Parties..........ccoouoeeeeieeeeeeeeeeeeeeeee b reesurssnsnsneueninasusease 1
411 The Definition of Three Key Terms........cccceeecveereniiieeeccce e 2
S| Summary of The Emhart Parties' Defense .........[...ccccooeeeiiiicciiieeeeeeee 3
611IV. Water Code § 13304 and § 13267 .......c.veeeeeeeeee e 5
71V. The Advocacy Teami's Burden of IProof ... s seussss sssessomsinsssmsmanmssinssisnssiss 6
8|VIL.  Summary of The Advocacy Team's "EVIdENCE”..l..cu. s ssmsasssssmmoss snsssansas 7
O IVIL  ArguMENt.......cccooeoeeeieeeeeeeeeeeeeeeeeee e SR SR 9
10 A. Liability Elements 1, 2 and 3: WCLC's Opgrations (circa 1952-
1957) Did Not Cause, Nor Do They Now Threaten to Cause, a
11 Discharge of Perchlorate or TCE to Soil of Groundwater at the
160-Acre Site That Requires Further Invegtigation or Any
12 Remediation.............oooeeiiiiieeeee e e 9
13 1. There Is No Empirical Evidence that WCLC Discharged
Any Significant Amount of Perchlorate to the Soil, Any
14 TCE to the Soil, or Any Perchloratg or TCE to
15 EPODNTENNEIREI 55 womess o pmmsmnnss wosams s xovmons s e s 55 A ks 85 LSRRGS 9
- (@)  The Environ 2007 Report: WCLC.......ccoccemeeeeieeeeiierieeeeenenn 10
47 (b)  The Environ 2007 Report: McLaughlin Pit......................... 16
(c)  Dr. Powell's Expert Opinion (1) The Trace
18 Releases of Potassium Perghlorate Found in the
Three WCLC Study Areas Remain in the
19 Shallow Soil after 50 years; (2) They Have Not
Impacted Groundwater and Do Not Threaten To
20 Do o T O 17
21 (d)  An Advocacy Team Admission: Absent Large
Volumes of Free Water, Perchlorate Will Take
22 Hundreds, if Not Thousands, of Years To Reach
GroUNAWEET . wvimn s smssssomsmssson msraniss v ismamssm s smin 19
23 _
(e) A Second Advocacy Team Admission: There
24 Was No Empirical Evidence|That Any Significant
Amount of Water Was Discharged Iin WCLC
25 Operational Areas Where Trace Amounts of
" Perchlorate Were Detected |n Soil .........ccooveeviivieeencenennne 20
59 (f) Summary of Empirical Evidgnce Re WCLC........................ 21
2. The Advocacy Team Has No Crediple Anecdotal
28 EVIAENCE ... e 22
M tallory & Natels LLP QPENING BRIEF OF EMHART PARTIES
707515.01/SF (l)




—_—

N N N N N N N N - = - _ - - - - - -
~ ()] &)} N w N - o o o ~ (o) NG | H w N - (=]

28

LAW OFFICES

Allen Matkins Leck Gamble
Mallory & Natsis LLP

© ©® N o o b~ w N

707515.01/SF

Page
(@)  The Phantom 2,257 Ibs. of Scrap Potassium
Perchlorate.................... [T R e 23
(i) Three Products Used| Potassium
POrchlorale ws s ssrsibesssssirisisssanensisnisnsio P 25
(i) M-112 Scrap Potassitm Perchlorate........................ 26
(iii)  M-115 Scrap Potassium Perchlorate........................ 27
(iv)  XF-5A Scrap Potassiym Perchlorate........................ 28
(b)  The Phantom Release of 2,257 Ibs. of Waste
Potassium Perchlorate "To Bare Ground" ................c......... 29
(c) The Phantom Fire AtBuilding 42...........cccooeeirimiieeeeeennes 31
(d)  The Phantom WCLC North Disposal Trench...................... 34
(e)  The Phantom WCLC South Disposal Pit.............ccccoenenee. 38
Liability Element 3: The Advocacy Team Rresents No
Empirical or Anecdotal Evidence That Further Investigation of
or any Remediation in the WCLC Study Areas Is Needed....................... 39
Liability Element 4: The Advocacy Team Has No Credible
Evidence and Only Misstatements of the llaw to Support Its
Claim That One or More of the Emhart Parties Is Liable Under
the Successor Liability Theories of De facto Merger and
Express Assumption for WCLC's Alleged Liability Under _
Water Code § 13304.....cammumnsmnsnssases safisvasniss srmasss insassniss sunsessmes oo oo o 40
1. SUMMEATY Of ALGUIMIBINE wicovesi consossssssnsnin sus somsons ssnsons sos ssssnsnss sas osnssns 40
2. Embhart Is Not Liable under Water Code §§ 13304 or
13267 for any Necessary Future Inyestigation or
Remediation of WCLC's Alleged Discharges Under the
De facto Merger TREONY ....... s sassasmamssnssss ssen ssnssssssnsasisn isns 43
(@) The Controlling Law of De fgqcto Merger.........cccccoeeennnneee 43
(b)  Expansion of Successor Liability Is Disfavored .................. 46
(c)  The De facto Merger Doctrine Does Not Apply
To The Stock Acquisition Even When the
Subsidiary Is Later Dissolved ............cccoooiiiiiiiiiiiiiii. 48
(d)  Miscellaneous Advocacy Team Successor
Liability Arguments ..ol 49
() Heating Equipment Mfg and San Joaquin
GINNING ..o 50
(ii) Anhur Spitzeretal...|.......ccoovveeeiiiieieeeeeeeeeeeeee 51
QPENING BRIEF OF EMHART PARTIES
(i)




© O N O O A O N -

N N NN N N NN N A a e e e -
~N OO O A WN =, O O N 0O > WwWN -~ o

28

LAW OFFICES

Allen Matkins Leck Gamble
Mallory & Natsis LLP

Page
(e)  Conclusion (No De facto Merger) ..........ccccceveeeecceeeecneeeennn. 51
3. Emhart Did Not Expressly Assume|Any KLI Liability
Created By Later-Enacted Statutes, such as Water
Code §§ 13304 and 134267 ..........fceeeeeeeeeeeeeeeeeeeeeeeeeeeeee &1
(@) TheControlling Law ...l 51
(b)  The Liability Assumption Coptract.............c..oooovveuircccieeenn. 52
(i) The AHC Board Resalution ..................ccccceeeuuee..... 53
(i) . KLI's Certificate of Digsolution .....................c.......... 54
(i)  Summary of The Contemporaneous
EVIdencCe...........cccoceiloeieeieeeeeeeeeee e 54
(c) Miscellaneous Advocacy Team Liability
Assumption Arguments ...l 55
(i) Iron Mountain Mines |.............ccccoooiieeieeee 56
(ii) Rank Speculation Re|Director Liability..................... 57
(iii)  The Parrett and Hutchison Testimony ..................... 58
(iv)  Financial Statements|and SEC Filings..................... 59
(v)  AHC’s Payment of Certain KLI Contingent
Li@bilities .........cceeeeeeitl o 61
(d)  Conclusion (No Liability Assumption) ........c.cccceeeveveeeeeeen... 62
D. Liability Elements 5 and 6: WCLC's Operations (cirba 1952-
1957) Did Not Cause, Nor Do They Now Threaten to Cause, a
Discharge of Perchlorate or TCE to The Downgradient
Municipal Supply Wells of Rialto, Colton, gr West Valley......................... 62
E. Because The WCLC Releases Are Distingt, The Emhart
Parties Are Not Jointly And Severally Liable With Any Other
B Tod =] (o =T S SO USSP 62
VL ReMEAY ..o b 64
IXo APPENDIX Lo b 66
QPENING BRIEF OF EMHART PARTIES
707515.01/SF (III)




© 0O N o O S, O N -

il
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

LAW OFFICES

Allen Matkins Leck Gamble
Mallory & Natsis LLP

TABLE OF AUTHORITIES
Page(s)

Cases
Arthur Spitzer et al.,

Order No. WQ 89-8 (SWRCB 1989 e 51
Beatrice v. State Board of Equalization

(LHO3Y 8 COLABI TOF cnwssocn anamsonmonsumessmnssmss nmsssss w0 o 5 o5 m5esess S s aos s s ysasssass 46
Brobeck v. Telex Corp "

602 F.2d 866 (9t CIE. 1979} wosammmssssssnnmansomms frsmmmasns sssasbusamsssasnss ssnalsams 61
Chrysler Corporation v. Ford Motor Co.,

972 F.5upp. 1097 {E). Mich. TO97] . cusssmnemumnsdosmsrisssson s svsssses s 46
Founding Members of Newport Beach Country Club v. Newport Beach

Country Club, Inc.,

109 Cal.APP.AT 944 (2003) ....eoveoeeeeeeeeeeeeeeee e 59
Franklin v. USX Corporation

(2001 87 Cal. APP I BEE wcucinss vos sommunass swsmesssedes somusms semmavssmesssmsenssssausesaspnanss 47
Heating Equipment Mfg. Co. v. Franch/se Tax Board

(190643 228 Cal Apti2d 290 .. .ocnnisenmns s fsavmniss ssssasmmssmsmss s ssmysssr 50
Louisiana-Pacific v. Asarco Inc.,

909 F.2d 1260 (9" Cir. 1990) ............................................................................. 45
Marks v. Minnesota Mining and Manufacturing Co. _

(1986) 187 Cal.App.3d 1429, commmnminussosesmsdesvin soonsmmsosssssssssasisnspanssnssnuonss 44
Monarch Bay Il v. Professional Service Industr/es Inc.

(1999} 7S Cal.ApRAN 1213 cnmnmmsnswimminlmsssimsransssesssmmumsopsvses remyeses 47
Phillips v. Cooper Laboratories

£1989) 215 CalAPP.3d 1848....ccumummmsmesmsmmmmndem smasmmmsins sispmmenreruerssrmms oy 49
Posten v. Rassette,

5 Ol AOT TIBED). o wssnain cos comsmmns s soasessipsens s ssssse s 55 4asesss 5ra sramsss ssss 59
Potlatch Corp. v. Superior Court

(1984) 154 Cal.App.3d 1144 .....eeeeeeeeeeee e 48
Ray v. Alad |

CLOTTY 1O CALIA D2........ . eremnorsinsimmmnniies swssinssnn 5555554 555 565 5555 255 478 4RSS 2555 A5 HOH HAFNS passim
San Joaquin Ginning Co. v. McColgan

(T42) 20 CAl.2U 2BA... ... commmmmm rmmmam wowmmrn e smemaf st b5 s 55 558 £33 £ 555 SRS 6 50
Swenson v. File

(1970) 3 Cal.3d 389.....coiieeeeeeieeeee e e passim

OPENING BRIEF OF EMHART PARTIES

707515.01/SF




o © o N O g AW N -

N N N N N N N N e ma ma a  aa  m  aa o =
N O OB O WN 2,2 O O 00N OO O PP NN -

28

LAW OFFICES

Allen Matkins Leck Gamble
Mallory & Natsis LLP

1PriorLaw § B24................oossmmsissis smsrsmamssnsssaaivssee

United States v. Bestfoods
(1998) 524 U.S. 51 ...oeiiiiieeeeeeeeeee]

Statutes

Administrative Procedure Act, Gov. Code §§ 11425.10
Cal. Corps. Code § 280D cuwseasismsusssmssmsnsmsmsissmnssassns
Corporations Code Section 1107 ..........cccccceeriiiiiniii
Gov Code § 13050(1) ..ccsossmmsmusssss onsnsmsssssssssamnnesasins s sy
Gov Code § 13304(R).s . cvssssuesssesssmssosamensansssnssammsms sess
Gov Code § 13304(e)....... .. msmmimmesmmassnsosumsassans sesed

GOV. COAE § 13267 oeoooeveeeeeeeeeeeee o] |

Gov. Code § 13304..........corcmmmeermsessssisimmimmsmemsrmnres svrev
Pror Law § 4103 .........icoecemmmsnsn smesinssss v s ionss ssis. s sssinsi]
Prior Law § 5012 ............................................................
Prior Law § 5200 ....... .. .csm-musssssmmmmssas s smmsmsmsessessmsassn

Revenue and Taxation Code § 23251..........ccceeeee.

Other Authorities

6 Witkin, Summary 9th Ed. (1990) Torts, § 966 ............
Restatement (Third) of Torts, § 26 .........ccccoeinnnnnn.

q
707515.01/SF

(v)

Page(s)

DPENING BRIEF OF EMHART PARTIES




-

S © 0 N o o b~ w N

28

LAW OFFICES

Allen Matkins Leck Gamble
Maliory & Natsis LLP

'concerning the historical connections among the Emha

Embhart Industries, Inc. ("Emhart"), Kwikset Lock
("Kwikset"), Black & Decker (U.S.) Inc. ("BD(US)I"), and
(collectively the "Emhart Parties") hereby submit their (

5, Inc. ("KLI"), Kwikset Corporation
| Black & Decker Inc. ("BDI")

)pening Hearing Brief.

l. The Emhart Parties

For purposes of this proceeding, the following fa

Hearing Officer, the parties, and the public should not b
which is not in dispute.

In 1946, Kwikset Locks, Inc. ("KLI") was created
locksets. Its lockset facilities were located in Anaheim,
Korean War, KLI's founder, Adolf Schoepe, created a w
corporation named West Coast Loading Corporation ("\
munitions for the United States Government. WCLC's
California, on a portion of the northern half of the 160-A
ended all business activities and shut down the Rialto f:
ceased to exist as a result of its statutory merger into K
American Hardware Corporation ("AHC"), a Connecticu
Britain, Connecticut, acquired all of the stock of KLI ang
was in the hardware business, not the munitions busing
KLI completed the sale of the 160-Acre Site to Goodricl
KLI was dissolved and its assets were transferred to AH

AHC continued to manufacture "Kwikset" locks ir
called the Kwikset Division. In 1976, the corporation or

its name to Emhart Industries, Inc. ("Emhart").! In Decq

cts set forth in this section
rt Parties are admitted. The

e burdened with proof of that

to manufacture residential
California. In 1952, during the
holly-owned subsidiary
VCLC") to load and assemble
acilities were located in Rialto,
cre Site. In early 1957, WCLC
acility. On July 1, 1957, WCLC
Ll. On the same date, The
t corporation, located in New
Schoepe left the company. AHC
ss. Within a few days thereafter,
1. A year later, on June 30, 1958,
1C.
" Anaheim in a corporate division
ginally known as AHC changed

smber 1985, Emhart formed a new

subsidiary corporation called Kwikset Corporation ("Kwikset'). Emhart capitalized the

new Kwikset subsidiary with the net assets of the Kwiks

' Thus, for purposes of this proceeding, AHC will be referr

q

707515.01/SF

et Division at that time.

ed to as Emhart.
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In 1989, Emhart's former parent corporation was

Black & Decker Corporation, which is also in the hardwa

acquired by a subsidiary of The

re business. Effective March 12,

2002, Emhart was dissolved and, as the result of a liquiglating distribution to its then

parent corporation, Black & Decker Inc. ("BDI"), a holdin
substantial portion of Emhart's assets. To the extent En
liable herein under Water Code §§ 13304 or 13267, BD
the extent of the value of the Emhart assets received.

Black & Deéker (U.S.), Inc. ("BD(US)I") is a subs
completely unrelated to any Emhart business. ltis inth
power tools and related products under the "Black & De
owned any interest in Emhart or BDI. Nor has Emhart; I
owned or operated at the 160-Acre Site.

Given these admitted facts, at the outset of the h
Parties will ask that the parties stipulate to the dismissa
of which is a proper respondent in this proceeding.

.

This memorandum examines the empirical evide
essential to the Emhart Parties’ defense.

The phrase "empirical evidence," as used hérein
be presented at the hearing such as: (a) data collected
investigation of the 160-Acre Site, which shows that onl
and no TCE, have been found in the shallow soil in thre
(Areas 11, 18, and 37); (b) data concerning precipitatior
moisture content and lithology at the 160-Acre Site, whi

downward at an estimated rate of 0.15 inches per year,

g company, BDI acquired a
nhart may finally be adjudged

will honor Emhart's obligation to

diary corporation of BDI that is
5 business of manufacturing
cker" brand name. It has never

Kwikset, BDI, or BD(US)I ever

earing, counsel for the Emhart

of Kwikset and BD(US)I, neither

The Definition of Three Key Terms

hce, anecdotal evidence, and law

means observable facts that will
during the comprehensive

y trace amounts of perchlorate,

e of the 28 WCLC Study Areas
and data concerning the soil

ch establish that water percolates

(c) aerial photographs of the 160-

Acre Site which, when examined with today's technologly, show that WCLC had no

disposal ponds, pits, landfills, trenches, or impoundments; and (d) any other observable

707515.01/SF

PENING BRIEF OF EMHART PARTIES




© & N o a b W0 N -

N N N N N N N N - =X =3 = =% = - - - -
~ (o] (@)] E w N — o @_ [0 0] ~ (e)) [6;] H w N — o

28

LAW OFFICES

Allen Matkins Leck Gamble
Mallory & Natsis LLP

facts, which often "speak for themselves," but which, when they do not, can be given

significance and vitality through expert witness testimony.

The phrase "anecdotal evidence” means the testimonial memory of an eye-

witness, which can, depending on the person and the p

assage of time, be clear, faded,

confused, right, wfong, and any combination thereof. The phrase also includes

documents, which can have all the traits of testimonial memory because they were

created by human beings.
The phrase "the law" means the rules that gover
Here, those rules include the State Water Board's regul

Administrative Procedure Act, Gov. Code §§ 11425.10

n and regulate human actions.
ations, Chapter 4.5 of the
et seq., Water Code § 13304 and

§ 13267, and the stétutoi'y and.common law rules (non4statutory rules created by courts)

governing the actions of persons, contracts, liability of dorporations, and, of course, the

submission of evidence. Because the law is complex a

misinterpretation and oversight.

ind voluminous it can be subject to

lll.  Summary of The Emhart Parties' Defense

As to the Emhart Parties, the task of all present at the hearing will be to examine

and weigh the empirical evidence, the anecdotal eviderjce, and the law to answer four

questions:

1. Did WCLC's operations (circa 1952-1957) ca
cause or permit, a discharge of perchlorate or T(
the Rialto/Colton Groundwater Basin that will ad
affect the beneficial uses of that groundwater?

2. To the extent WCLC discharged perchlorate q
discharge require any further investigation or any

3. Is Emhart liable under Water Code §§ 13304

Ise or permit, or threaten to
CE to the groundwater in
yersely and unreasonably

pr TCE, does that
remediation?

or 13267 for any necessary

future investigation or remediation of WCLC's alleged discharges under the

de facto merger theory?
4. Did AHC in 1958 expressly assume by contrg
under Water Code §§ 13304 and 13267, which V
many years later?

The answers to these questions are:

(
707515.01/SF

ct KLI's alleged liabilities
vould not be enacted until
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1. All empirical evidence establishes that only trace amounts of perchlorate, and
no TCE, were released to the shallow soil in three limited areas, located in the northern
portion of the 160-Acre Site, where it is known that WCLLC (circa 1955-1956) handled
potassium perchlorate or is suspected of handling TCE.3 All credible and fairly presented
anecdotal evidence is consistent with the empiriéal evidence.

2. All empirical evidence establishes that the trage amounts of perchlorate in the
shallow soil in three limited WCLC Study Areas do not need further study and do not
need remediation. | |

3. All credible and fairly presented empirical and @necdotal evidence establishes

o © O N o a b~ w N

that the WCLC's munitions business at the 160-Acre Sit¢ was never acquired or

11 | continued by AHC. WCLC's munitions business was digcontinued in March 1957,

12 | months before AHC on July 1, 1957, acquired KLI's stock and more than a year before
13 | June 30, 1958, when KLI was dissolved and its assets were distributed to Emhart. As a
14 | matter of law, the de facto merger theory of liability (a cqurt created equitable doctrine)

15 | does not impose the alleged liabilities created by the WELC munitions business on

16 | Emhart because AHC did not acquire or continue that byisiness. Under the de facto
17 | merger doctrine, because AHC never acquired the bene:rfits of WCLC's munitions
18 | business, it did not acquire its burdens (liabilities).
19 4. All credible and fairly presented empirical and|anecdotal evidence establishes
20 | that AHC did not expressly agree in 1958 by contract tojassume WCLC's liabilities under
21 | Water Code §§ 13304 and 13267, which were enacted many years later. Because the
22 | nature and scope of liabilities created by future statutes jare unknown until enacted, the

23 | law requires that any contract by which such future-created legal obligations are to be

24 | assumed must expressly so state.

25 With this brief introduction, we turn to the details.
26
27
28 |2 Potassium perchlorate, a salt, dissociates in water into pgtassium (K+) and perchlorate ions
(ClO4-) ions.
LAVYOFFICES
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Iv.
Water Code section 13304(a) provides in pertin

Any person who . . . has caused or permitted o

Water Code § 13304 arJd

§ 13267
nt part:

any waste to be

discharged or deposited where it is, or probably will be, discharged into the
waters of the state and creates, or threatens to create, a condition of

pollution or nuisance, shall upon order of the reg
waste or abate the effects of the waste. . . .

Thus, as to existing "conditions of pollution,” in-order to
Code § 13304(a), the Advocacy Team must prove that

discharged perchlorate to the groundwater, and that its

onal board, clean up the

establish liability under Water
he suspected discharger in fact

discharge has adversely and

unreasonably affected the beneficial uses of that groungwater.?

"With regard to "threatened” conditions of pollutio
Team must prove that the suspected discharger ih fact
where there is a "substantial probability” that it will ente
immediate action is reasonably necessary to prevent it
affecting the beneficial uses of that groundwater.*

Water Code § 13267 provides in pertinent part:

n and nuisance, the Advocacy
discharged perchlorate to a place,
- the groundwater, and that

from adversely and unreasonably

In conducting an investigation . . . , the regional board may require that any

person who has discharged, discharges, or is su
discharged or discharging waste . . . within its re
under penalty of perjury, technical or monitoring
regional board requires.

spected of having
gion, . . . shall furnish,
program reports which the

In the fall of 2002, the Advocacy Team issued Water Code § 13267 orders to a

large number of persons, including Emhart, directing eg
entire 160-Acre Site, at a potential cost of millions of do
Emhart on October 23, 2002, one month after the Regig

evidentiary hearing, rescinded the Advocacy Team's or

These two elements of liability are derived from Water C
13050(l) which defines "pollution” to mean "an impairmer
State by sewage or industrial waste to a degree which dq
public health but which does adversely and unreasonabl

ch of them to investigate the
llars. This order was issued to
pnal Board, following a full-day
ginal CAO directed at Kwikset for
pde § 13304(a) itself and from §

it of the quality of the waters of the

nes not create an actual hazard to the
affect such waters for domestic,

industrial, agricultural, navigational, recreational or other

beneficial use." (Emphasis added.)

These elements of liability are derived from Water Code
which defines "threaten” to mean "a condition creating a
the probability and potential extent of harm make it reasq
action to prevent, reduce, or mitigate damages to persori

(
707515.01/SF
-5-

§ 13304(a) itself and from § 13004(e)
substantial probability of harm, when
nably necessary to take immediate
s, property, or natural resources.”
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lack of proof establishing any discharge by WCLC or of

successor liability. Thus, Emhart

filed a petition for writ of mandate in the Riverside Superior Court challenging the 13267

order on a number of grounds. (E200.)

On November 8, 2004, the Court held that the Regional Board's 13267 order was

unconstitutional. (E201, at Ex. 21.) Specifically, the Court found that, given the potential

cost of the ordered investigation and the non-emergent

nature of the public health threat,

due process required that, before Emhart could be ordgred to conduct any investigation

under Water Code § 13267, the Regional Board find at

an evidentiary hearing that (i)

WCLC discharged pollutants to the groundwater and (ii) Emhart was liable for those

purported discharges :

In this case, given the large size of the burden (many thousands of dollars)
[now estimated by the City of Rialto at between $200 and $300 million], the

demand for testing over square miles of land nof

owned by Respondent,

and the non-emergent nature of the public health threat, the court
concludes due process requires that such testing cannot be ordered absent

a finding of current or past discharge on a Prepo
standard.

(Id., at 3.) Thus, if no liability is established under Watg

arises under Water Code § 13267.

V.

The Advocacy Team alleges in its proposed 200

[T]he discharge of perchlorate and TCE, as desq

or threatens to create, a condition of pollution an

interfered with, or threatens to interfere with, the
municipal and domestic beneficial uses.

(2007 CAO, | 8, at 3.) Thus, to establish that one or m

under Water Code § 13304(a) or § 13267, the Advocag

competent evidence each of the following Liability Elem

(1) WCLC discharged perchlorate or TCE to the
such discharge has adversely and unreasonably

that groundwater; or

q

707515.01/SF

nderance of Evidence

r Code § 13304(a), no liability

The Advocacy Team's Burden of Proof

7 CAO that:

ribed in this Order, creates,

d nuisance, because it has

use of water supplies for

pre of the Emhart Parties is liable
y Team must first prove with
ents:

soil and groundwater, and that

affected the beneficial uses of
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(2) There is a substantial probability that a disch
reach groundwater, and (b) will adversely and ur
uses of that groundwater, and (c) immediate acti
prevent the discharge from adversely and unreag
- groundwater;
(3) Additional investigation of WCLC discharges
necessary, and/or remediation of such discharge
(4) One or more of the Emhart Parties is liable, {
of de facto merger or express assumption, for W
downgradient of the 160-Acre Site under Water (

Specifically, with regard to impacts downgradient

arge by WCLC only to soil (a) will
reasonably affect the beneficial
pn is reasonably necessary to

sonably affecting that

at the 160-Acre Site is
s is needed; and
inder the successor liability theory
CLC's liability for releases
Code § 13304(a).
of the 160-Acre Site to

groundwater and the municipal wells of Rialto, Colion, g
in order to establish that one or more of the Emhart Par
under Water Code § 13304(a) or § 13267, in addition tg
elements of liability listed above, the Advocacy Team m
evidence that:
(5) WCLC's discharge of perchlorate or TCE to {
Site (a) has left the 160-Acre Site, and (b) has aqg
affected the municipal water supply wells of the (
(6) There is a "substantial probability” that WCL(
TCE to the groundwater at the 160-Acre Site (a)

will adversely and unreasonably affect the munig

nd the West Valley Water District,
ties is liable for such impacts
the first, second, and fourth

ust prove with competent

he groundwater at the 160-Acre
lversely and unreasonably

Cities of Rialto and Colton; and/or
C's discharge of perchlorate and
will leave the 160-Acre Site, (b)

ipal water supply wells of the

cities of Rialto and Colton, and (c) immediate acfion is reasonably necessary to

prevent WCLC's discharges from so affecting the
VI. Summary of The Advocacy Te
In the original and revised notices of this proceeq

the parties, among other things, to present at the May H

q

707515.01/SF

> municipal water supply wells.
am's "Evidence"
ling, the Hearing Officer directed

earing:
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[Rlelevant testimony and evidence and . . . legal
responsibility for the site investigation and remed
justifying site investigation and cleanup. . . .

(Rev. 4/3/07 Notice, at 2.) On April 6, 2007, the Hearing

argument . .. on .. . . legal
ation; technical evidence

Officer rejected the Advocacy

Team's plea to delay the hearing, making it clear, not u

like the Riverside Superior Court,

fhat it is time for the Advocacy Team to prove its allegations or those allegations would

be dismissed:

From the submittals of the parties and prior petitions filed with the State
Water Board, it is clear a significant amount of time and resources have
been devoted to this matter over the past five yegrs. This proceeding picks
up largely where a prior proceeding before the Santa Ana Water Board—or
its proposed delegate—dropped off. If the Advocacy Team intends to

proceed with the proposed cleanup and abateme

its pleading before the Santa Ana Water Board fo

February 28, 2005), it must be prepared to proce

hearing schedule.
(4/6/07 Ruling, at 3.)

The Advocacy Team has failed to meet its burdej
all but ignores the empirical evidence because that evid
Team's allegations against the Emhart Parties. The Ad\
misstatements and misrepresentations of the anecdotal
applicable law. Specifically, as to the elements of liabilit
the Advocacy Team presents:

(1) No evidence (and the Advocacy Team no lon
discharged perchlorate or TCE to the groundwater at thq
purported discharge has adversely or unreasonably affe
groundwater; the Advocacy Team's evidence consists o
truths, and misrepresentations of inadmissible depositio
discharges of perchlorate or TCE to the soill;

(2) No evidence (and the Advocacy Team no lon
discharged perchlorate or TCE to a place on the 160-Ad

discharge to groundwater under the 160-Acre Site, or (ii

unreasonably affect the beneficial uses of that groundws

(@)

707515.01/SF

t order that has served as
r the last two years (since
ed with the existing

1 of proof. Thé Advocacy Team
ence disproves fhe Advocacy
ocacy Team offers only
evidence and distortion of

y under Water Code § 13304(a),

ger asserts) that WCLC

2 160-Acre Site or that such
cted the beneficial uses of that
nly of misstatements of fact, half

n testimony concerning alleged

ger asserts) that WCLC
re Site that (i) threatens to
threatens to adversely and

hter;
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(3) No evidence that WCLC's alleged discharge of perchlorate or TCE on the 160-

Acre Site requires more investigation or any remediation,

(4) Only misrepresentations of fact and misstatements of the law to support its

contention that the Emhart Parties are liable under the d

e facto merger and/or express

assumption theories for WCLC's liability under Water Code § 13304,

(5) No evidence (and the Advocacy Team no lon

WCLC discharge of perchlorate or TCE to the soil at the

ger asserts) that the purported
160-Acre Site, has traveled 400

feet down through the vadose zone, entered the groundwater, traveled multiple miles

downgradient, and adversely and unreasonably affected

of Rialto, Colton, or the West Valley Water District; and
(6) No evidence (andythe Advocacy Team no lon
WCLC discharge of perchlorate or TCE to the soil at the
probability to travel 400 feet through the vadose zone, e
travel multiple miles downgradient to the municipal supp;
immediate action is reasonably necessary to prevent thg
unreasonably affecting the beneficial uses of those wells
VIl

Liability Elements 1, 2 and 3: WCLC's O
Not Cause, Nor Do They Now Threaten

Argument

the municipal water supply wells

ger asserts) that the purported
160-Acre Site, has a substantial
nter the groundwater, and then
ly wells at issue, such that

se releases from adversely and

perations (circa 1952-1957) Did
to Cause, a Discharge of

Perchlorate or TCE to Soil or Groundwater at the 160-Acre Site That

Requires Further Investigation or Any R

1. There Is No Empirical Evidence tl

Significant Amount of Perchlorat

Soil, or Any Perchlorate or TCE {

The Advocacy Team's findings regarding the emj

the past five years of comprehensive site investigation g
Opening Brief, pages 93-100. The only Advocacy Tean|
question of whether WCLC's historical operations cause

TCE discharges at the 160-Acre Site is that trace amou

the shallow soil (less than 25 feet bgs) in one limited pa

707515.01/SF
9-

lemediation

nat WCLC Discharged Any

p to the Soil, Any TCE to the
b Groundwater

virical evidence developed over

re set forth at the end of its

1 finding concerning the critical

d or permitted perchlorate or

nts of perchlorate were found in

t of the northern portion of the
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160-Acre Site where WCLC had operated. The Advocag
twice at the end of its Opening Brief, stating:
Soil investigations in the northern portion of the P
perchlorate was present in the shallow soil (less t

surface (bgs)[)] at various locations associated wi
salvaging activities of . . . WCLC;

* & %*

Soil and groundwater investigations conducted to
conclusions: . . . Perchlorate is present in shallow
portion of the property where WCLC . . . conducts
(Advocacy Team's Opening Br., at 93 and 99.)
Importantly, WCLC has not been identified by the
its findings based on the empirical evidence as: (i) havin

(i) having released perchlorate to the soil anywhere in tf

'y Team repeats this finding

roperty found that
nan 25 feet below ground
th the manufacturing and

date lead to the following
soils in the northern
d operations.

Advocacy Team in any other of
y released TCE to the soil at all;

e southern portion of the 160-

Acre Site where the McLaughlin Pit and other disposal p

ts and trenches (that no one

associates with WCLC operations) have been discovered; or (iii) having caused or

permitted, or threatening to cause or permit, a release of perchlorate or TCE to

groundwater anywhere at the 160 Acre Site. (ld., at 93-100.)

(@) The Environ 2007 Report:
On March 19, 2007, Environ submitted, on behalf]
Summary Report of Investigation of WCLC Use Areas, 1
("Environ 2007 Report"). The Environ 2007 Report was
years of exhaustive field work at the 160-Acre Site. (E1
investigation included "the collection and analysis of 730
samples from 48 study areas on the 160-Acre Site.” (Id|
installation and sampling of nine groundwater monitoring

vicinity of the 160-Acre Site (two by Environ, three by Ad
Geosyntech (Goodrich)). (Id., at 15, 16) The Environ 2(

> On March 30, 2007, the Environ 2007 Report was resubn
March 30, Revised Environ 2007 Report is Exhibit E1 and
2007 Report.

; @)
707515.01/SF
-10-

CLC
of Emhart, its "Focused
60-Acre Site, Rialto, California”
the culmination of over three
)° As set forth therein, Environ's
soil samples and 288 soil gas
,at 1.) It also reported the
wells on and in the immediate
verus (PSl), and four by
07 Report particularly focused

itted with errata corrections. The
is referred to herein as the Environ
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on 28 of the 48 study areas, within the approximate 28-acre area on the northern portion
of the 160-Acre Site, where WCLC was known to have ¢perated:

The focus of this report is on 28 of the 48 study areas that relate to known
or suspected historical activities on the approximately 28-acre portion of the
160-Acre Site utilized by [WCLC]. At 17 of these|28 study areas, WCLC is
known or suspected to have used, handled, or stpred perchlorate. The
presence of perchlorate was detected in three of these 17 study areas. The
possible presence of TCE was investigated at 21|of the 28 WCLC study
areas where deposition testimony suggested TCE may have been used.

No TCE was detected in the WCLC areas investigated. There was no
information to support TCE sampling in the remajning seven areas.

(E1,at1.)®

The 48 study areas were selected by Environ in ¢onsultation with the US EPA and

S © W N o o H»b W N

Regional Board staff. No suspected WCLC area of histprical use or alleged release was
11 | overlooked. Kamron Saremi, the Regional Board staff gngineer who supervised the
12 | investigation of the 160-Acre Site for the past five years| confirmed that every place

13 | relating to WCLC' operations that needed investigation has been examined:

14 Q. ... Did you ever request ENVIRON to sample additional locations, which
they refused to do?
15
[Objections]
16 «
THE WITNESS: | don't think so.
17
(E9, at 645-646.) In April 2006, Robert Holub, Mr. Saremi's immediate supervisor at the
18
Regional Board, publicly confirmed the thoroughness and cooperation of Emhart's
19
technical consultant Environ:
20 .
In February of 2006 Emhart and Pyro Spectaculgr submitted a joint
21 investigation work plan. And in that work plan Emhart proposed to perform
[it its second phase of investigation] over a hundred shallow soil samples . .
22 . at the 160-acre site. Almost 300 [additional] shallow soil samples . . . from
the excavation of trenches and soil borings. . . . [will be taken.] And Emhart
23 was also going to install two groundwater monitofing wells at the site. And
those wells are going to be installed after the soillgas sampling was done
24

25 |® Itis important to understand that the thousands of pages |of deposition testimony generated
by exhaustive questioning of more than 40 elderly witnesses, which often resulted in

26 conflicting and clouded answers, was taken into account jn Environ's investigation. That
testimony, along with available historical documents and perial photographs, was used by
27 Environ to select and study all suspected areas which turned out to be the 48 Study Areas.

Simply put, if a witness, regardless of the fuzziness of hig or her memory, pointed a finger in a
28 particular direction at the 160-Acre Site and identified WCQLC, Environ studied that area to
determine if any perchlorate or TCE had been released.

LAW OFFICES
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and after Pyro Spectacular installed the three gro
that they were going to install in accordance with

* * *

The cooperation and interaction we've had with G
Pyro's consultants and the drilling contractors out

indwater monitoring wells
the work plan.

oodrich, Emhart, and
in the field this past six

weeks has just been outstanding. They have been very cooperative, very

receptive to recommendations from our staff. . . .

And in . .. the case of

Emhart, they've actually done more work out therg

> than was proposed in

the work plan. There were several other areas of
work was going on out there. And we suggested

area. And they were very receptive in just moving
digging trenches in other areas and grabbing sam

very pleased.
(E201, at Ex. 42, at 44 and 52; emphasis added.)
In short, the thoroughness of the investigation deg
Report is not in doubt.
As reported, Environ found only trace amounts of
three of the 17 WCLC Study Areas (Study Areas 11, 37,
perchlorate. It found no detections of perchlorate in the
Areas. No TCE was found in any of the 21 WCLC Study
was perchlorate found in the groundwater immediately d
Areas where trace amounts of perchlorate had been fou
The only exception was a single initial detection of 2.2 pj
bgs), which the Advocacy Team concedes is a backgrol
In two of the three WCLC study areas, perchloratg
- concentrations in two shallow samples (58 ppb in
37). No perchlorate was detected below 10 ft in g
the third area, Area 18, perchlorate was detected
with the highest concentration in shallow samples

25 feet. Perchlorate has not been detected in the
approximately 300 ft downgradient of Area 18 exg

interest that came up as
they go dig in another
the equipment over and
ples. So we have been

scribed in the Environ 2007

perchlorate in the shallow solil in
and 18) examined for

50il in any other WCLC Study
Areas examined for TCE. Nor
pwngradient of the WCLC Study
nd in shallow soil above 25 feet.
bb in the shallow aquifer (at 440
ind level.

2 was found in low

Area 11, 110 ppb in Area

ither of these areas. In

in 32 of 197 soil samples,

and no detections below

monitoring well located
ept for an initial detection

of 2.2 ppb, which is below the detected concentrations in upgradient well

PW-1, well within the background range for perch
RWQCB (10-15 ppb), and below the state action
of 6 ppb.

(E1,at1.)

Study Area 11 included Building 40 where WCLC

orate suggested by the
evel and proposed MCL

is reported to have screened

and dried perchlorate for Grand Central Rocket. (E10, af 252.) Ten soil samples were

o)
707515.01/SF
42-
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taken to a depth of 15 feet. All samples reported no detection for perchlorate, except for
one, between 5 and 10 feet, which .was reported at 58 ppb. (E1, at6.) ‘

Study Area 37 included a soil and rock pile identified by US EPA and Regional
Board staff for investigation, which between 1952 and 1957 was under the control of
WCLC. Thirteen soil samples were taken, all of which reported no detection for
perchlorate, except one, between 0 and 6 feet, which was reported at 110 ppb. (Id., at 6-
7.) The two detections in Areas 11 and 37 were bounded by deeper samples all of which

reported as no detection. (Id.)

© O N o O~ W N

Study Area 18 included Building 42 where WCL( loaded M112 photoflash

-
o

cartridges for a total of 10 months between late January 1955, and May 8, 1956.

—>
—

Production of the M-112 was interrupted for about seven months starting on April 12,

=k
N

1955, by an explosion that destroyed Building 42, which was then rebuilt. Production

N
w

resumed in October 1955. (E2, at §] 11A.) Environ collgcted 197 soil samples to a depth

=
SN

of 50 feet in Area 18. (E1, at 7.) Here is the Study Area 18 data:
TABLE 5 Area 18 — Depth Profile of Maximum Detections at Building 42’

-
(&)

-
[*2]

Depth Perchlorate

Area Operator Interval No. of No. of No. of Non- | Max (ppb)
(ft bgs) - Samples Detections Detects

0-2 35 14 21 12,000
2-5 34 25 4,700
5-10 36 32 350
17 76
23 21

—
\1

—_
(0]

N
©

Area 18 10-15 19

i 20-25 25
WCLC

Building 25-30

42 30-35

6
!
35-40 6
5
7

N
o

N
=

N
N

N
w

40-45
45-50
TOTAL 197

AEIRIEIE

N
NG

W
N
-
=2}
wn

NN
D O

(E1, at7.)

N
~
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" See E1, Figure 3, at 13 for the location of Study Area 18.
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1 Environ found no perchlorate in the soil in the remaining 14 Study Areas, where
2 | WCLC was either known or suspected to have handled|it. Table 2 in the Environ 2007
3 | Report summarizes the data gathered from all WCLC specific Study Areas that were
4 | investigated for perchlorate:
5 TABLE 2 — WCLC Perchlorate Data®
6
Perchlorate
7 Previously Used
Area : : No. of No. of Max
8 Axea Designations / Sampling Rationale Samples | Detections (ppb)
Building No.
9 Filling of Photoflash Cartridges, Barrels|of _
18 M2, Building 42 | Unknown Contents Visible in Historical 197 32 12,000
10 Aerial Photos
11 37 F1 Soil and Rock Pile 13 1 110
12 Screening & Drying of Perchlorate,
11 M3, Building 47 | Discoloration Visible in Historical Aerial 10 1 58
13 Photos [W,G]
14 5 M8, Building 41 | Formulating Photoflash Mix 3 0 ND
Northernmost of 2 Former Incinerators,
15 7 N4A Identified as Possible Location for VOC 2 0 ND
Release
16 L Testing of Flares and Possibly Other
8 M7, Building 15 . 4 0 ND
17 Pyrotechnics
N2, Buildings 33, | Deposition Testimony of Suspected Trenich
9 : 9 0 ND
18 28 and Disposal Area
19 10 M4, Building 48 | Weighing of Perchlorate , 3 . -0 ND
20 Weighing & Blending of Photoflash, Batrels | .
13 M1, Building 40 | of Unknown Contents Visible in Histori¢al 9 0 ND
21 Aerial Photos
M6. Building 28 Reported Inspection of Potassium ND
. , Buildin
22 14 # Perchlorate 2 0
23 Southernmost of 2 Former Incinerators,
17 N4B Identified as Possible Location for VOC 3 0 ND
24 ' Release
Former Press Building, Discolored Soil aind
25 19 N1, Building 34 | Barrels of Unknown Contents Visible in 4 0 ND
Historical Aerial Photos
26 21 MS, Building 30 | Weighing of Perchlorate 2 0 ND
27
28
8 See E1, Figure 3, at 13 for the location of each of these $tudy Areas.
LAW OFFICES
A halory & Natets LLP : QPENING BRIEF OF EMHART PARTIES
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Perchlorate
Previously Used o
Area : . No. of No. of Max
Axea Designations / Satpling Resionule Samples | Detections | (ppb)
Building No.
o Deposition Testimony of Former WCLC
2 . L3, Building 43 Employee - Potential Use of Solvents B 0 N
Historical Aerial Photo Review Shows
Former Railroad Spurs that Appear to Have
N5B
2 Been Used for Waste Disposal - Easternimost 1 G ND
Spur
. Former Boiler House, Liquid Discharge
EL,B 2
43 Buillding 26| v/ ible in Historical Aciial Photos 1 . RD
Historical Aerial Photo Review Shows
Former Railroad Spurs that Appear to Have
N5A :
4 Been Used for Waste Disposal - 10 0 KD

[Environ] has completed the investigation of shallow soils and soil gas in
recognized WCLC use areas where the use of perchlorate and/or TCE is
known or suspected; these investigations includegd all areas where the
USEPA or RWQCB requested sampling. . . .

(Id., at 18.) The empirical evidence (data) gathered by Environ regarding the WCLC

Study Areas was then summarized:

In soil, the three areas with detectable concentrations of perchlorate have
all been bounded vertically and laterally, including Area 18 where
detections up to 12,000 ppb were found in the shallow soil. Ground water
from well CMW-3, which lies approximately 300 ft down gradient of Area 18
has, to date, produced no perchlorate levels in excess of |) the background
range as identified by the RWQCB (10-15 pb), ii)|data from the upgradient
well PW-1, and iii) the state action level and proposed MCL of 6 ppb.

(Id., at 19.) The Advocacy Team offers no contrary or gther empirical evidence. Thus, all

of the empirical evidence, and there is no other, establighes that only trace amounts of

perchlorate, and no TCE, were found in the shallow soil (less than 25 feet bgs), in one

limited part of the northern portion of the 160-Acre Site,|where WCLC had Qperated and

707515.01/SF
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was known or suspected to have handled potassium pe
used TCE. o
(b)  The Environ 2007 Report:

In sharp contrast to the WCLC Study Areas, Env

perchlorate throughout the vadose zone at and near the

rchlorate, or suspected of having

TIcLaughlin Pit
[

ron reported massive amounts of

McLaughlin Pit (Study Area 46)

(which no one suggests is in any way related to WCLC pperations). The McLaughlin Pit

was located well to the south of the 28-acre northern ar¢a where WCLC conducted its

operations.

TABLE A2 - Areas with Perchlorate Dete

ctions in Soil >100 ppb’

(Id., at App. A, Table A2, at A-5.) In March 2006, monit
the McLaughlin Pit reported 10,000 ppb of perchlorate -
perchlorate ever found in the groundwater in the Rialto/(
At Table A6, at A-16.) Again, the Advocacy Team has 4
recently as Mr. Thibeault's deposition, that the perchlors
Pit were not caused or permitted by WCLC:

Q. Do you have any evidence that Goodrich and

one of WCLC's alleged successors] are in any w
operational history of the McLaughlin pit which st

° SeeE1, Figures A-2, A-3, at A-4 and A-6 for the location
McLaughlin Pit.

707515.01/SF
-16-

Depth] Perchlorate (ppb) TCE (ppb) P
Area Interva
(ft bgs) Sl:r:p‘:is DeP::&;t(i):ns T Sl:r(:;p(:is DeI:eoc.t(i):ns Max | VOCs
0-5 5 3 8,860 0 - -
5-10 3 2 189,000 1 0 ND -
Aveade 10-20 7 5 205,000 2 0 ND -
3 20-50 3 1 16,000 2 0 ND -
McLaughlin 50-100 6 6 12,000 2 0 ND -
Eit 100-200 11 11 24,000 8 0 ND -
(Figure A3) 200-300 11 11 730 8 1 87 | -
300-400 9 8 1,900 7 0 ND -
400-440 2 2 1 1 4.5 _

bring well PW-2 down gradient of
the highest concentration of
Colton Groundwater Basin. (Id.,
icknowledged repeatedly and, as

ite releases from the McLaughlin

or Kwikset [Corporation,
ny responsible for the
arted in 1971 and the

of Study Area 46 and the

PENING BRIEF OF EMHART PARTIES
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releases that occurred from it thereafter?
A. | don't.

(E11, at 466.) It is undisputed that large volumes of wat

er and perchlorate waste were

discharged repeatedly to the McLaughlin Pit over at least a 14 year period (1971-1985).

(E 202, Ex. 1.)
(c)

Areas Remain in the Shall

Dr. Powell’s Expert Opinion: (1) The Trace Releases of

Soil after 50 years; (2) They

Potassium Perchlorate Fo%?:d in the Three WCLC Study

Have Not Impacted Ground
Do So

ater and Do Not Threaten To

In connection with this proceeding, Emhart retaingd Dr. Robert Powell, who holds

a Ph.D. in Civil Engineering (Groundwater Hydrology) ar
experience as a practicing consultant in the fields of env

and groundwater hydrology, hazardous waste managen

d has over 30 years of
ronmental engineering, surface

ent, contaminated site

investigations/remediation, risk assessment, and environmental risk management. (E4,

at4, Ex. A)

Much of Dr. Powell's work has been in the semiaf
(Id., at 5, Ex. A.) He is currently working for, among m
Environmental F’rotectioﬁ Agency and the Department o
("DTSC") in connection with completion of DTSC's supp
final closure of the Stringfellow NPL Site in Glen Avon, (
its prominent contaminants, perchlorate and TCE. (Id.)
Powell's qualifications see his declaration and attached

Dr. Powell was asked to answer the following qug

Question No. 1: |s there any empirical evidence {

of potassium perchlorate between 1952 and 1951
the WCLC Study Areas which are the subject of t

Question No. 2: Has any perchlorate released in

formerly operated at the 160-Acre Site migrated ¢

zone and adversely impacted the beneficial uses

id regions of southern California.
any other clients, the California

f Toxics Substance Control
emental feasibility study for the
Palifornia, which includes, among
For further details regarding Dr.
Curriculum Vitae. (Id., Ex. A.)
stions:

pf any significant release

 at the 160-Acre Site in

he 2007 Environ Report?

the areas in which WCLC

eeper into the valdose

of the groundwater?

OPENING BRIEF OF EMHART PARTIES
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Question 3: Will the perchlorate released into so

formerly operated at the 160-Acres Site eventual

| in the area in which WCLC

y reach groundwater to the

degree that it will interfere with or adversely affect the beneficial uses of the

groundwater in the Rialto-Colton Basin?

Question 4: Is there any empirical evidence of a

1952 and 1957 at the 160-Acre Site in the WCLG

the subject of Environ's March 30, 2007 report?

release of TCE between

Study Areas which are

(Id., at ]9.) Dr. Powell's answers to each of these questions is "No." The detailed bases

which support his answers are set forth in his declaratio

One of the studies Dr. Powell relies on in connec

n, Exhibit E4.

tion with his opinions, is the

recent study entitled, "Estimation of the Extent of Perchlorate Movement in the Vadose

Zone at the 160-Acre Parcel Rialto, California," prepare
Dr. Chu has a Ph.D in Environmental Science and Engi

a M.S. in Environmental Engineering from Oregon Statg

i by Dr. Jacob Chu. (E5, Ex. B.)
neering from Stanford University,

University, and a B.A. in Civil

Engineering from National Taiwan University. (E5, Ex. A.) One of Dr. Chu's areas of

technical expertise is chemical fate and transport model
A.) The details of Dr. Chu's qualifications are set forth i
as Exhibit A to his declaration. (Id.)

Dr: Chu found, after reviewing and analyzing ava
and net recharge data relevant to the 160-Acre Site, wh

climate, that:

ing in the subsurface. (E5, Ex.

n his Curriculum Vitae attached

ilable soil, rainfall, soil moisture,

ich is located in a semiarid

The potential of perchlorate migration was analyzed by calculating the

downward migration velocity at various net rech

rge rates. The estimated

long-term average net recharge rates by U.S. Geological Survey and by the
Darcian method show that the perchlorate migration distance under Site
conditions may reach 5 to 8 feet over a period of|50 years. This is

consistent with the site soil sampling results around Building 42, which

show that most of detected samples were found
ground surface.

(Id., at Ex. B.) Dr. Chu thus concluded:

It is thus concluded that the downward movemen
surficial soil due to natural precipitation is very lin
adversely impacted regional groundwater quality

g
707515.01/SF
18-

o be within 10 feet below

t of perchlorate from
nited and has not
According to the
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projected perchlorate migration rate, it can be reg
perchlorate may only migrate an additional 5 to §
50 years under natural precipitation conditions.

Adding his more than 30 years of experience in t

Perchlorate is a persistent chemical that does no

asonably expected that
feet downward in the next

his area, Dr. Powell found:

t readily degrade in soil or

water into some other chemical form. Perchlorat
in a dry powder form. Once released onto soll,

e was only used by WCLC
rchlorate would only

migrate through the soil horizon by dissolution info water percolating
through the soil. In arid regions like San Bernardino County this percolation
is expected to be very slow and traces of perchigrate released even 50

years ago should still remain in shallow soils at t
confirmed by the data in Environ's 2007 Report g
analysis set forth in Exhibit B hereto.
(E4, at 1 9d.)
In summary, both Dr. Powell's opinions and Dr. (
trace amounts of perchlorate found in three WCLC Stud
not impacted groundwater and are not a threat ever to g

(d)

An Advocacy Team Admis

e release site today, as
nd Dr. Jacob Chu's

thu's study conclude that the
y Areas in the shallow soil have
0 SO.

sion: Absent Large Volumes of

Free Water, Perchlorate W

Il Take Hundreds, if Not

Thousands, of Years To R¢ach Groundwater

The Advocacy Team has not retained or identifie
natural rate at which perchlorate released to the soil suf
vadose zone to groundwater. It has, however, offered i
report prepared by Geol ogic, Inc., dated March 2007, g
San Bernardino ("Geologic 2007 Report"). (Referenceq
Submission.) The GeolLogic 2007 Report states that, a
discharged to the soil surface, the perchlorate transport

expected to be very slow to zero:

Transport of perchlorate within the vadose zone

availability of free water with transport rates expd
zero in areas where regional rainfall is the only s
Transportation rates are expected to increase dr;
water periodically concentrates (i.e., channels, p
and is expected to reach a maximum in areas wh
conditions exist or existed (e.g., aggregate wash

(Id., at 16; emphasis added.) Geologic's data on this ig

707515.01/SF
-19-

d any experts to testify about the

face will travel down through the

n evidence (and thus adopted) a

ommissioned by the County of
as Attachment 2 in AT's

psent large volumes of free water

rate within the vadose zone is

s largely a function of the
cted to be very slow to
purce of infiltration.
hmatically in areas where
bnds, or irrigated areas)
ere continuous ponded
ponds).

sue is compelling.
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Figure 22 in the Geologic 2007 Report summarizes the sampling results for
monitoring well F-6 over time. F-6 is immediately downgradient of two aggregate
washing ponds installed, with Regional Board staff apprpval, in 1999 on County property.
The ponds were placed directly over a historic bunker area where fireworks
manufacturers had stored perchlorate and materials and products containing
perchlorate. (Id.; E202, Ex. 1.) For three years prior to construction of the unlined ponds,
F-6 reported only background level concentrations of perchlorate. (AT's Attachment 2,
Fig. 22.) Within a year of the release of millions of gallons of aggregate wash water to

the ponds, the perchlorate concentrations in F-6 rose rapidly from 1.9 ppb in April 2000,

to 250 ppb in January 2001, to 800 ppb in September 2002, and to 1,000 ppb in January
11 | 2003. (Id., and E202, at Exs. 1 and 4.)
12 The Advocacy Team confirmed directly in Mr. Thibeault's deposition that, absent

13 | large volumes of water, precipitation is insufficient to mabilize perchtorate to groundwater:

14 Q. Do you have an opinion sitting here today whether or not it [unlined
settling ponds with a 13 million gallon water capagity] caused perchlorate to

15 reach the groundwater underneath it?

16 A. Yes.

17 Q. And what is your opinion?

18 A. | believe that the wash water from the aggregate operation mobilized
perchlorate in the subsurface and pushed it down towards the groundwater.

19

20
Q. Prior to the gravel washing operation . . . and [creation of the pond, is

21 there any evidence that the perchlorate that was in the soil there got to the
groundwater?

22
A. 1 know of none.

23

(E12, at 59-60 and 64.)

(e) A Second Advocacy Team Admission: There Was No

25 Empirical Evidence That Any Significant Amount of Water
Was Discharged In WCLC %perational Areas Where Trace

26 Amounts of Perchlorate Were Detected In Soil

27 The Advocacy Team also admitted on April 3, 2007, that it has no empirical

28 || evidence that large volumes of free water necessary to mobilize surface contaminants

LAW OFFICES
Allen Matkins Leck Gamble
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into the vadose zone and to groundwater, were ever released in WCLC Study Areas 11,

18, and 37. As Ms. Sturdivant, a Regional Board hydrogeologist, testified:

Q. Do you have any data which shows you whéther perchlorate associated

with West Coast Loading operations has traveled
A. No.

Q. Do you have any data which shows that perch
West Coast Loading operations threatens to trave
to the groundwater?

A. No unless the new data you may have provideg

through the vadose zone?

lorate associated with
| through the vadose zone

d . . . that you said you

gave us [in] a new report and | haven't looked atit. So exclusive of that, no.

(E13, at 829-830.) Ms. Sturdivant also admitted that the|

Advocacy Team has no

empirical evidence regarding the rate of perchlorate transport through the vadose zone:

Q. Do you have any data with respect to the 1601
how rapidly perchlorate will move in the vadose z

A. No.
(E14, at 1006.)
U]
All the empirical evidence with regard to WCLC's
the 160-Acre Site establishes that only trace amounts of
released to the shallow soil in three locations (Study Are
is known or suspected to have handled potassium perch
experts, and the Advocacy Team admissions also estab
still in the shallow soil above 25 feet bgs. All the experts
amounts, if left undisturbed by large volumes of importeq
thousands, of years to migrate in ever decreasing conce
and when those trace amounts do, hundreds, if not thou
will not adversely affect the beneficial uses of that groun

measurable.

acre site that tells you
bne?

Summary of Empirical Evidence Re WCLC

pperations (circa 1952-1957) at
potassium perchlorate were

as 11, 18, and 37) where WCLC
lorate. That evidence, the cited
ish that those trace amounts are
further report that those trace

| water, will take hundreds, if not
ntrations to groundwater, and if
sands, of years from now they

dwater — they will not even be

OFPENING BRIEF OF EMHART PARTIES
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2. The Advocacy Team Has No Cre(
The Advocacy Team's Opening Brief characterizg

present, the anecdotal evidence (documents and depos

lible Anecdotal Evidence
2s and argues, but does not

tion testimony) which it claims

establishes that WCLC discharged potassium perchlorate and TCE to the soil. (AT's

Opening Br., at 12-27.) Reduced to its essence, the Ad
specific claims against WCLC. It glgi_rﬁ_g that:
(a) Even though the empirical evidence is to the
perchlorate have been found in three WCLC Stug
least 2,245 Ibs. or 2,257 Ibs. of potassium perchiq
160-Acre Site (AT's Opening Br., at 14-19);
(b) Even though the empirical evidence is to the

perchlorate have been found in three WCLC Stug

vocacy Team advances four

contrary (only trace amounts of
ly Areas), WCLC released at

prate to the bare ground at the

contrary (only trace amounts of

ly Areas), WCLC incidentally

released perchlorate and photoflash powders to the ground in buckets of mop

water, as fugitive dust, as a result of the explosio
of on-site fires (id., at 19-22);

(c) Even though the empirical evidence is to the
trench”" or waste materials have been found), W(Q
rags, gloves, cans, waste water, waste perchlora
containing perchlorate waste by dumping and po
deep trench, and then burning them in a "north d
and

(d) Even though thé empirical evidence is to the
trench” or materials were found), WCLC dispose(
cans, waste water, waste perchlorate, waste TCEH
perchlorate waste by dumping and pouring these
and then sometimes burning that waste in a "sou
27.)

None of these claims are supported by the anecdotal eV

g

707515.01/SF
22-

n of Building 42, and as the result

contrary (and no "north disposal
LC disposed of chemical soiled
te, waste TCE, and water

Lring these items into a large,

sposal trench”. (ld., at 23-27);

contrary (and no "south disposal
i of chemical soiled rags, gloves,
 and water containing

items into a large, deep trench,

th disposal trench”. (ld., at 23-

idence cited.

PENING BRIEF OF EMHART PARTIES
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(@) The Phantom 2,257 Ibs. of

The Advocacy Team claims that:

[Blased on contracts that are known to have exis
information on production quantities for WCLC's

115 ground burst simulator, the potassium perch
been considered scrap or spoilage from the man
would have been discharged as waste on the Prq
pounds (1,832 pounds + 425 pounds + spoilage 1
cartridges).

* * *

WCLC processed large quantities of potassium p
potassium perchlorate waste was generated. It v
waste would have amounted to at least 2,245 [siq

Scrap Potassium Perchlorate

ted, and the available
M-112 photoflash and M-
orate that would have
ifacturing process, and
yperty, was at least 2,257
rom the XF-5A photoflash

erchlorate. As a result,
vas estimated that this
1?] pounds of potassium

perchlorate. This potassium perchlorate waste W
ground at the site.

(AT's Opening Br., at 19 and 62; emphasis added.)

as discharged to the bare

The Advocacy Team's only proposed witness to festify about this asserted WCLC

release is Advocacy Team member Ann Sturdivant. (AT

's 4/6/07 Witness Statements, at

7.) Ms. Sturdivant is neither an industrial process engineer nor a forensic investigator,

and the Advocacy Team has made no attempt to so qua

lify her. (Id., passim; E15, at

830-851.)'° Even if her unqualified opinion could be considered, Ms. Sturdivant's

estimate is demonstrably wrong because it is directly contradicted by WCLC's actual

production and scrap generation records which the Advq

Ms. Sturdivant's first error was to use initial scrap
of thumb" assumption) that appear in some early WCLG
by its process chemist prior to the commencement of pr
to ignore the production records that contain detailed dg
munitions contained potassium perchlorate, exactly how
much potassium perchlorate was needéd for each unit,

generated for 87% of those products. Her third error w3

' Accordingly, the Emhart Parties object to Ms Sturdivant o
issue because she has absolutely no specialized skill, kn

g
707515.01/SF
23-

pcacy Team has had since 2002.
allowances (an engineering "rule
's production formulas prepared
pduction. Her second error was
ta on exactly how many WCLC
many were made, exactly how
and exactly how much scrap was

s to assume that between 195_2

ffering any opinion testimony on this
pwledge, or experience in the field.
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1 { and 1957 WCLC did nothing but load and assemble products containing potassium
2 || perchlorate:
3 tis evident from the records and witness testimgny that WCLC
manufactured thousands of explosive and incendiary devices, many of
4 which contained perchlorate salts, at the Property.
5 | (AT's Opening Br., at 17; emphasis added.)
6 Ms. Sturdivant acknowledged on April 3, 2007, that she was not aware of the
7 | detailed actual production records that the Advocacy Team has had in its possession
8 | since 2002. She also conceded that actual numbers shpuld be used in the interest of
9 |l accuracy:
10 Q. Do you‘ recall that Mr. Skovgard [the former WCLC chief chemist who
devised the M112 scrap allowances] testified that in terms of these figures
11 relative to scrap allowance part of the planning process is to provide for an
allowance to make sure one has sufficient materials to complete
12 production?
13 A. Yes, | believe so.
14 Q. .. .Did any (do any) of the figures here cited take into account the actual
: inventory measurements made by West Coast Loading personnel at the
15 end of the [M-112] photoflash cartridge production process?
16 A. | don't know the contract information might have been that | don't know.
17 * * *
18 Q. Would an actual inventdry of left over materigls at the end of the
production process more accurately reflect what ywas consumed in the
19 production than a planning document at the outset?
20 [Objection.]
21 The WITNESS: | think it could yes.
22 | (E16, at 1047-1048.)
23 In order to evaluate Ms. Sturdivant's scrap estimates and "evident" assumptions,
24 | Emhart retained Dr. David Dillehay, a Ph.D chemist with 48 years of experience in
25 || munitions manufacturing processes, and asked him to @xamine WCLC's historical
26 | production records and answer the following questions:
27 Question No. 1: Which products manufactured by WCLC at its Rialto facility
28 contained potassium perchlorate as an ingredient?
A fallory & Natsis LLP - QPENING BRIEF OF EMHART PARTIES
707515.01/SF 24-
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Question No. 2: How much potassium perchlora

WCLC's production of products which contained

Question No. 3: What were the generally accept

1950's for scrap potassium perchlorate or scrap |

perchlorate in the munitions industry?
(E3.)"" Embhart also retained Suzanne Ravano Thomps
and Certified Fraud Examiner, to review WCLC's histori
determine during what time periods WCLC produced thg
potassium perchlorate (E2)."

As set forth in their declarations, Ms. Thompson
May hearing as follows:

(i) Three Products Used

WCLC production records disclose that it manufa

the 160-Acre Site, only three of which contained potass

photoflash cartridge ("M-112"), the M-115 ground burst

" Dr. Dillehay's qualifications are described in Exhibit E3 ag

Chemistry from Rice University in 1958, and a Ph.D. in Ci
1983. | have been professionally engaged for over 48 ye
explosives, and pyrotechnics. Prior to founding Technicg
employed by Thiokol Corporation from 1958 to 1996. Du
Corporation, | held the following positions: Chief Scientist
Engineering Manager (1984-1994), Processing Engineer
Development Chemist/Project Engineer (1958-1976). DU
Corporation, | supervised pyrotechnic manufacturing ope
Ammunition Plant in Marshall, Texas, and managed the j
simulators which included the types of products manufac
Corporation ("WCLC"). My professional activities have in
Pyrotechnics Society in 1980, and serving on the United

le was generated as scrap during
potassium perchlorate?
ed safe disposal practices in the

powders containing potassium

on, a Certified Public Accountant
cal production records and

> products that contained

and Dr. Dillehay will testify at the

Potassium Perchlorate

ctured 13 different munitions at
um perchlorate: the M-112
simulator ("M-115"), and the XF-

5 follows: "l was awarded a B.A. in
hemistry from Clayton University in
ars in the field of propellants,

| Consultants in 1997, | was

ring my employ at Thiokol
(1994-1996), Advanced

ng Supervisor (1977-1984), and
ring my career with Thiokol

rations at the Longhorn Army
roduction of illuminants, flares, and
tured by West Coast Loading
cluded co-founding The International
States Navy investigating team for

the 1989 USS lowa gun incident. | hold eleven patents and have published over 52 technical

papers in the field of pyrotechnics and energetic material
authored a text called "Pyrotechnic Chemistry” published
in 2004."

Ms. Ravano Thompson's qualifications are described in H
Certified Public Accountant, licensed in the State of Calif¢
Bachelor of Science degree in Accounting, Summa Cum
Francisco in 1996, and a Master of Business Administrat
California in 2002. | have over 10 years of professional g
accounting analysis in claims and disputes. | am a mem
Certified Public Accountants and the California Society of
Certified Fraud Examiner and a member of the Associatig

12

d
707515.01/SF
-25-

5 processing. | have recently co-
by the Journal of Pyrotechnics, Inc.

Fxhibit E2 as follows: "l am a
brnia since 1998. | earned a
Laude, from the University of San
on from the University of Southern
xperience, primarily in financial and
ver of the American Institute of
Public Accountants. | am also a
bn of Certified Fraud Examiners."
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5A photoflash cartridge ("XF-5A"). (E3, at§7.) WCLC's production records further show
that munitions incorporating potassium perchlorate were not manufactured at the site for -
the entire period WCLC operated the facility: 347,530 M-112 cartridges were

and May 8,1956, with a six or

manufactured in 10 months between late January 1955
seven month interruption caused by the April 12, 1955 Building 42 explosion and the time
needed to rebuild it; 50,250 M-115 simulators were marnufactured in eight weeks ending
January 14, 1957; and 250 XF-5A cartridges were manufactured in one week in

September 1956. (E2, at [ 11, 11B; and E3, at 20, Ex| J.) The actual evidence

demonstrates that the "evident" assumptions of the Advocacy Team simply did not in fact

happen.
(i)  M-112 Scrap Potassil

Ms. Sturdivant's estimate that 1,832 Ibs. of scraf
generated during M112 production is based solely on a
estimate used by WCLC's production chemist to anticip
perchlorate should be ordered: 4% of 47,000 Ibs. is 1,8
This estimate simply ignores or grossly misrepresents if
records that have been in the possession of the Advocs
no former WCLC employee ever so much as hinted at g
deposition.

As Dr. Dillehay explains: The final "WCLC Mater
production states that 47,000 Ibs. of potassium perchiof
production. That 47,000 Ibs. is accounted for in this rep
into 347,530 cartridges; 628 Ibs. reméining in inventory
Scrap Report; and 15 Ibs. recorded as unaccounted for
1191 13-16.) Dr. Dillehay then determined that the actual

47,000 Ibs., or 115 Ibs., which was calculated as follow

(47,000 Ibs. minus the 628 Ibs. still in inventory) equals

(

707515.01/SF
-26-

um Perchlorate

) potassium perchlorate was

n initial 4% "rule of thumb" scrap
ate how much potassium

32 Ibs. (AT's Opening Br., at 18.)
nformation in WCLC's historical
cy Team since 2002. Moreover,

uch a scenario in his or her

al Status Report” for M112

ate was purchased for M-112

ort as follows: 46,221 Ibs. loaded
115 Ibs. accounted for in the

at the end of production. (E3, at
M-112 ';scrap" rate was 0.25% of
5: 115 Ibs. divided by 46,351 Ibs
0.25%. Not4%. (Id., at§ 16.)

DPENING BRIEF OF EMHART PARTIES
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(iii)

The Advocacy Team claims that the scrap allowd

M-115 Scrap Potassil

needed for M-115 production was 5% (another "rule of {]
would result in a "total of at least 425 pounds of scrap
which "would have been discharged as waste at the pro
19.) Ms. Sturdivant calculated 425 Ibs. by assuming, bsg
perchlorate used in each [M-115] is unknown,” that 8,50

which was delivered to WCLC in February 1956, during

ym Perchlorate

nce for potassium perchlorate
humb" initial estimate) which
potassium perchlorate,” all of
perty." (AT's Opening Br., at 18-
cause the "amount of potassium
0 Ibs. of potassium perchlorate,

M112 production, was "likely

used for the [M-115] ground burst simulator contract,” which would not be manufactured

for another 11 months starting in November 1956. (Id.,
assumption nor the calculus is supported by WCLC's ag
M-115.

The "Operational and Material Breakdown Repor
18, at Ex. B-1) identifies two M-115 components which {
the whistle charge — 0.00737 Ibs. per unit; and the photg
unit. (E3, at ] 18.) As noted, WCLC production records
produced in an eight week period ending in mid-January
shut down. (E2, at 11C.) Thus, the amount of potasé
WCLC's production of the M115 would have been 3,134
50,250). (E3, at{18.)

WCLC's records do not contain a scrap report or
M-115. In Dr. Dillehay's opinion, however, given WCLC
(which represents 87% of all WCLC produced units that
is reasonable to assume that a similar scrap rate would
M-115 producﬁon-—the products are similar and thus sin
have been used. (Id., at §19.) In Dr. Dillehay's opinion
and unaccounted for potassium perchlorate could have
production. (Id.) He calculates this number as follows:

707515.01/SF
27-

at 16; E2, at ] 11C.) Neither the

tual production records for the

t" for the M-115 Contract (E3, at | |
contained potassium perchlorate:
pflash charge — 0.055 Ibs. per

. report that 50,250 M-115 were

y 1957 just before the facility was
jum perchlorate required for

Ibs. (0.00737 x 50,250 + 0.055 x

final material status report for the
's experience with the M-112
contain potassium perchlorate), it
have been achieved during the
ilar production processes would
approximately 9 Ibs. of scrap
been generated during M-115

1.0028 (potassium perchlorate

PENING BRIEF OF EMHART PARTIES
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needed for the M-115 plus the 0.25% actual scrap rate for M112 production) times 3,134

Ibs. yields a projected needed inventory 3,142 Ibs. of perchlorate for M115 production;

3,142 Ibs. minus 3,134 Ibs. equals 8 Ibs. (Id.)
(iv)  XF-5A Scrap Potassiym Perchlorate
The Advocacy Team asserts that the number of XF-5A photoflash units_
manufactured by WCLC is unknown; thus, it did not estimate the amount of scrap
generated during production of this product. (AT's Opening Br., at 15.) On the contrary,

WCLC's historical records disclose that WCLC's XF-5A contract was for 250 units, all of

© 0 N O O H» W DN

which were produced in one week in September 1956. (E2, at [ 11B; E3, at { 20.)

-
o

Those records further reflect that each unit required 0.3636 Ibs. of potassium perchlorate.

N
—

(E3, at 4] 20.) Thus, Dr. Dillehay made the following cal¢ulation: 250 times 0.3636 Ibs.

per cartridge equals 90.9 Ibs. of potéssium perchlorate needed to produce the required

-
w N

number of XF-5A units. Next, 90.9 Ibs. times 1.0025 equals 91.13 Ibs., leaving 0.23 Ibs.

—
N

of scrap and unaccounted for potassium perchlorate thgt reasonably could have been

-
&)

generated during the production of the XF-5A. (E3, at §]20.)

[N
N

In summary, the Advocacy Team's claim that "at Jeast 2,257 Ibs.” of scrap

%
\‘

potassium perchlorate was generated during the 10 mopths of M-112 production, eight

—_
(0]

weeks of M-115 production, and one week of XF-5A prgduction is rebutted by the actual

—_
©

records of WCLC and the opinions of someone who, unlike Ms. Sturdivant, is qualified to

N
o

have them, Dr. Dillehay. This claim is also rebutted by the empirical testing data set forth

N
g

in the Environ 2007 Report, the expert opinion of Dr. Powell, and the expert opinion of

N
N

Dr. Chu. Indeed, this Advocacy Team's claim is inexcusable and indefensible given that

N
w

the advocacy team knows from the testimony of Frank Gardner that when WCLC was

N
N

closed down, Mr. Gardner personally inspected the warghouses, recorded the product

N
(@)

inventories and did not see any potassium perchlorate remaining in WCLC's inventory:

Q. Was any — was — do you know whether there was any potassium
perchlorate remaining at West Coast Loading for|this inventory you
described?

NN
N O

28 A. | did not see the inventory. I'm unaware of any being there.
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(E17, at 222-223.)
(b)

Perchlorate "To Bare Grou

The Advocacy Team's claim that "at least 2,245

perchlorate was dumped "to the bare ground" is based
of scrap potassium perchlorate:

WCLC proceésed large quantities of potassium

The Phantom Release of 2,257 Ibs. of Waste Potassium
ndll

pr 2,257 Ibs." of waste potassium

solely on its misguided estimate

erchlorate. As a result,

potassium perchlorate waste was generated. It was estimated that this
waste would have amounted to at least 2,245 pounds of potassium

perchlorate. This . .. waste was discharged to th
(AT's Opening Br., at 62; emphasis added.) This claim
established, it grossly misstates how much scrap was ir
equates scrap With waste. And, it demonstrates a total

disposal practices in the munitions industry in the 1950’

e bare ground at the site.

contains three errors. As

fact generated. It improperly

ack of understanding of the

5 for scrap potassium perchlorate.

Again, we turn to Dr. Dillehay. First, as discussed above, only approximately 140

Ibs. of scrap and unaccounted for potassium perchlorat¢ was generated during a total of

12 months of production needed to manufacture the M-1

Second, he explains that scrap is not waste:

12, M-115, and XF-5A units.

.. . The manufacture of munitions, like the manufacture of almost any kind
of product, produces scrap. Scrap is a term of art which refers to those raw
materials or component parts used during produgtion which do not make it

into the final deliverable product. Typically, in the
could include cartridges which would fail to meet
specifications, component parts, and chemical in

munitions industry, scrap

one or more :
gredients which either did

not meet specifications or after being mixed and/pr loaded did not meet
performance specifications. Scrap is distinct from remaining inventory

which are raw materials acquired for production |

ut never used.

... [T]he fate of scrap chemicals generated during the manufacture of

munitions is particularly important for at least thrg
they could be explosive, (b) if not explosive in thd
come into contact with other chemicals, the comh

e obvious reasons: (a)
ir own right, they could
ination of which is

explosive, and/or (c) they could have other charagteristics which make them
potentially harmful to human health or the environment. Thus, in my
experience, if such chemicals are not recycled info the manufacturing

process, which is often the case, procedures are
ultimate disposal.

developed to control their

E3, at |1/ 6, 21.) With regard to the disposal of scrap pdtassium perchlorate, Dr. Dillehay

explains:
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- With regard to the disposal of scrap potassium
containing potassium perchlorate, WCLC's reco
photographs confirm, the existence of a "north |
east of the WCLC parking lot. This incinerator
WCLC's operating procedures for the incineratio
cartridge cases, black powder (which is not phot
112 primers. In the late 1950's through today th
materials, including scrap potassium perchlorat
containing potassium perchlorate, in an incinera

accepted practice. The scrap chemicals containj

typically would be mixed with a light diesel fuel
the material for explosion, and then this mixture

erchlorate or powder

ds report, and aerial

cinerator” located to the

as specifically identified in
of defective M-112

flash powder), and the M-
"burning” of energetic

or scrap powder

or has been a generally .

ng potassium perchlorate

r water, which desensitizes

s placed into the

incinerator where it will combust without the risk |of explosion. Potassium

perchlorate, unlike some other forms of perchlor:
- explosive or reactive under applicable regulato

perchlorate does not burn unless mixed with a f

approximately 752 degrees F, it begins to deco

chloride (salt) and oxygen.
(E3, atf 22.)

Accordingly, in Dr. Dillehay's opinion the Advoca
potassium perchlorate powder or photoflash powder w4
ground is unreasonable. (Id.) It is wholly inconsistent w
scrap. It is wholly inconsistent with the generally accep
disposal. No evidence has been offered to establish th
potassium perchlorate, fully accounted for in the M-112
was thereafter dumped on the bare ground. The Advo(

inconsistent with the empirical field testing data in the B

only trace amounts of perchlorate in three WCLC Study

te, by itself, is not
standards. Potassium
el. Rather, at

pose into potassium

cy Team's claim that all scrap

s simply dumped on the bare

ith the safe disposal of such

ted industry practice for its safe
at the limited amount of scrap
production records (115 Ibs.),
acy Team's claim is also wholly
nviron 2007 Report, which found

Areas, no disposal pits or

trenches, and no scrap materials of any kind in the shallow soil at the 160-Acre Site.

Finally, with regard to the 15 Ibs. of potassium ps
for at the end of M-112 production, Dr, Dillehay is of the
for in the following ways: (a) some small amount was c(

Building 42 in April 1955, (b) some was fugitive dust ge

erchlorate which was unaccounted
dpinion that it can be accounted
pnsumed in the explosion of

nerated during production, and/or

(c) some could have been "lost" as a result of the use of multiple scales with different

accuracy tolerances. (Id., at§123.) This opinion is fully|

consistent with the empirical data

in the Environ 2007 Report. The Advocacy Team's claim is not.
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(c)

The transport rate of water down through the vad

The Phantom Fire At Building 42

ose zone is an important issue in

this proceeding. The Advocacy Team is fully aware of that issue, and, as noted above,

has conceded that precipitation in the Rialto/Colton Basjn is insufficient in itself to

transport potassium perchlorate from the surface throug

h the 400-foot vadose zone to

groundwater in 50 years, 500 years, or even 1,000 years. Thus, in the face of compelling

empirical evidence that few if any discharges of trace amounts of potassium perchlorate

ever occurred, the Advocacy Team has spent the last several years desperately

searching for more water to support an argument that "the evidence is not there because

it must have all washed away."” Even though the profile

of the trace amounts of

perchlorate in the shallow soil in Study Areas 11, 18, and 37 (empirical evidence) is only

consistent with net recharge caused by precipitation, thg¢ Advocacy Team appears poised

to submit "proof” that due to a single incident, "significar

water beyond precipitation were released at Building 42

t" amounts of fire suppression

and, apparently, everywhere else

where no potassium perchlorate was found. Here is that proposed two part proof. The

assumption:

[I]t is reasonable to assume that some residue of

perchlorate and other

chemicals would have remained on the ground after the fires and
explosions that occurred during WCLC's activities on the Property.

(AT's Opening Br., at 22.) The rank speculation:

The porous soil at the Property is very conducive
allow perchlorate and other chemicals at the groy
migrate toward the groundwater beneath the Pro

to infiltration, and would
nd surface to infiltrate and
perty. The use of fire

suppression water during a fire or after an explosjon would further expedite

this process. ,
(Id.) To support this "proof," the Advocacy Team has pri
apparently as both fact and opinion testimony, the follow
WCLC:

Fires and explosions occurred at the property. A
typically present at the ground surface in areas w
occur. Contaminants in such residue can be diss
the use of fire suppression water. This fact perta
explosions that occurred during the operations at
including those of WCLC. . ..

0
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BOardv staff has participated in oversight of clean

Ip activities at industrial

facilities where fires have occurred. It is common knowledge that chemical
residue and ash are typically present after such fires have taken place.

More specifically, a technical report prepared by
of the City of Rialto, verifies that high concentrati
131,000 micrograms per kilogram) were present

TRC consultants, on behalf
pon of perchlorate (up to
in ash and residue after a

2004 fire at the Astro Pyrotechnics facility . . . logated less than a mile away

from the Property.

(Advocacy Team's 4/6/07 Witness Statements, at 4; emphasis added.)"

All the empi