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: Regxonal WateL Quahty Contro] Bcard San Franmsco Bay Remon ¢ ‘Regwnal Water Board )
23
Spcmhmﬂy Peunoner seeks review of the Regwnal Wate1 Board’s October 14 2009 Mumc1pal
24
Regional Storm Water Purmt Order No. R2 2009- ()074 relssumg NPDLS Penmt No (,AS61’>008
251 _ .
_ Pux suant to.the rcqmrements of Cal. Code Regjs tlt 23 § 2050(3)(1) the Petmoner mav be
27 | contacted through person identified on the caption. ,
28
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(the “MRP™)% Petitioner is not seeking immediate review of this Petitionl and instead requests that it

1
2 || beheld in abeyance pendmg, further notice by Pctmoner 10 the ‘State Water Board in the cvent that
3 Petmoner Wl%heb to mquegt 1hat the rcwew proccsg be actw ated Peﬁtmncr is one of 76 cmes towns,f :
4 coun‘um and other pubhc entltles subject to the MRP ‘As such 11 is acgmeved by the procedma} and” -
5 substantwe le;:al defccts m the MRP descrxbed below |
| 6 | After severai 1tuatlons and neatlv hvc ycars of woxk bv 1ts staff permntees and other |
| 7 stakeholders the. Remonal Watel Board mexphcably and abruptly cut short Petltloner s rlg,hts to
8 _meanlnoful pubhu pamclpanon ini the pemnttmg procesq On September ’?4 2009—-—-1685 than three :
91 weeks ‘oefore the mcetmg, at whlch the full Remonal Water Board '1dopted the MRP—-mihe chonal ;'ff;fj:;
10 'aWater Board staff. pubhshed What it then termed a “[‘mal Tenlatwc Ordel »3 In addluon the Pact | ; L
: y ‘
2
14 |
15 ':_;vmade av aﬂable tor pubhc commcnt m February 2009
16 | The changes were swmhcant Indeed one: w1tncss a.dvocatmg ior thc new prov1510n§ ét thc
17 i , _
s ;
19
20
21 .
| 22 ) v&holc Yet the: chmnai Water Board d1d not adequateiy address these and oihel SSUES
23 |
2 A copv of Order R2-2009- 0074 may be accessed via the 1ntemet at e e
24 | hitp:/www.waterboards.ca.gov/sanfranciscobay/board. decisions/adopted . orders/2009/R2-2009-"
'0074.pdf. As the Order and its attachments are 279 pages, a hardcopy is not being; provided ©
25 | concurrently with this Petition but w111 be provided.to the State Water Board upon its: further Lequest
( g should that be deemed necessary. ) R | S
‘ 3 The final actually- -adopted version of the MRP contalmng addz‘uondl chanoes m text was
| 27 | not made av allablc until the dav before the hearmg .
28
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even allow the pubhc to submit addmonal wrlttcn commems analwmg, or prov1d1ng ewdence

1
2 concemmcf the new requnemc,mb inthe Final lcntauve Order. Instead, Petitioner and most othex
3 pamclpants were allotted only hve minutes each at the Regmnal Wdier Board’s October 14, 2()09
40 hearmg to verbal y e\:plam thelr p031t1om and 1od<fe objectmns
5 In dddltlon to these 'md other serious defccts the menal Water Board’q adoptlon of 1he
6 | MRPi is Iegallv mappropr]atc cmd mvahd mna numbel of respects mcludmg the 10110\7»111g
7 1" he Regmn‘d Water B()dld s asgu”tmn that various MRP Provxsions are required bv the
“maximum extent practicable” (“MEP”) standard set forth in the federal Clean Water Act
8 ) -"and its mlplerr:mntmg3 recuianons is not suthc;end} supported by findings;
9 e In fact some 01 the MRP 1equ1rements exceed thc fede1al MFP staﬂdard thereby
triggering legal obligations for the Regional Water Board fo have conductcd addmonal
10 “analysis of technical feasibility and economic and environmental impacts under sectxon X
. . 13241 of the California Water Code and the California Envxronmental Quahty Act none
1 of which were adcquately pertormed beiore adopuon of the MRP; : N
12 ¢ Some of the new 1equ1rcments in the MRP—-—mcludmg thc LID and struciural trash;
N ~.capture requirements—a 'eifectwely specify the means: and I
13 -'"mcthod of comphance n lea‘uon of Watei'(‘ode ection 13360 and ’ . R
14 |
15
16
18
19
20 ) ‘raised before 1he Reglonal Wate1 Board before it actcd as w111 bc 1eﬂected in: the record to be
2 assemblved.‘ | . o | ‘ x
22 I FACTUAL AND PROCEDURAL BACKGROUND
23 A. Federal and %tate Statutory %Lhemc | |
24 The discharg ge of pollutants in storm water:is governcd bv Clean Water Act Sectlon 402(p),
25 | 'which governs pcrmns issued pulsuant 1o the Natmnal Pollutant D1scha1ge hhmmatmn Svstem
26 " 4
' S Petmoner reserves the. nght to supplement and expand upon th1s Petmon 1f itis mken out of i
27 | abeyance and once the record had been assembled. L :
28 | |
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- (“NPDES™). 33US.C. § 1:3.42@),; With”respect to a municipality’s discharge of storm: water from a

2 | municipal separate stonn sewer system.(* ‘MS47), Section 402(p)(3)(B) proudes
3 * Permits for dlschm ges from mummpdl storm’ sewers -
4 ' ('i) | may be 1ssued ona systcm or Ju1xsd1ctlon~w Lde ba51s
5 B (i) shall 1ncludc a. requlrcment 1o effectlve}y p10h1b1t non-qtormmf '
¢ ' water discharges into'the storm sewers; and -
(ut) - shall require conuols to. reduce the dxscharge of pollumnts to the- -
7 ‘maximum extent’ placﬁcable including management ‘practices,
control techniques and system; design and engineering methods,. -~
8 ‘and such other provisions ‘as the. “Administrator or the State g
g dctennmes approptiate for the control of such pollutants.
10 | 33 Us.C. § 1342(p)(3)(B) | |
11 | Cahforma is a.mong the states that are author17ed to nnplemtnt Lhe NPDFS pemut prooram
13
14
15
16
17
18
19 |
 20 ..
21
_ 22 or conchnons in excess of those re,qulred under the federal statute as 11ecc’;_’ S (0 implen
23 quaht} control plans ot for the protecuon of beneficial uscs o to prevent nuisance.” WaterCodeS
24 | 13377, | S
26 3 Watel (,ode Sections 1%160 and 133 70 et suq rcference ﬂle E ederal Wdter Pollutxon Con’uol
Act. After the Federal Waier_ Pollu‘uon Control Act was: amended 1’{ cornmonly became known as the S
27 | Clean Water Act. : =
28
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The Water Code requires the Regional Water Board, ‘when issuing NPDES ‘p‘ermits',‘ to

implement “any relevant water quality control plans that have been adopted, and shall take into .

i consideration the beneficial uses to be protected; the Wafef quali’tj’. -‘obje"éti\}es}rea@o’riably' réqui'red for. | =

that purpose other waste dlscheu ges the need to prevent musance and the p1 ovisions: of Sectlon

N=REN- RN S LY T S PC R

o ek
- D

132417 Water Code 6; 132( o(d) Sectlon 13241 rcqmres the comlderatwn ofa number of hctors

._mcludmg, techlmal fea51b1htv and economlc conmderatlons Id § 13241

Courts haw, read these provmons together to mean 1hat the Regonai Water BoaId carmot rel}y

~onthe 1equ1rement for consxdela‘mon of economm condmons undel sectmn 13241 as Justmcatmn for

1mposmg, condltlons that are Zess srrmgem than tho%e requxred under the iederal Act Czty of Burbank S

v Slate Watei Resow ces C 'onlrol Bd 35 Cal. 4th 613, 626 27 (2()05) However nothm in the

: federa or state: statutorv scheme prohﬂans cons1derat1on of economlc factms in: fashwmng enmts |

that meez iederal standards Id at 629 (T Brom1 concurrmg)'v And as 1n1p11ed by th remand order

6 Issuame of NPDhS permlts as. requ1red o 1mplement the Clean Water Act are exempt trom
CEQA’s requirement of preparation of an environmental impact report for all projects that are =
expected to have a 51g111fc1car1t environmental impact: ‘Water Code § 13389 But mumclpa] storm
water permits that contain provisions exceeding the “maximum extent practicable” standard set bv v
the federal:Clean Water Act taii outs1de the exemption esiabhshed by section13389. s -
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B. Procedural Requlrements

1
2 1. ~ Public partxclpatwn .
3 NPDES permits. may be 1squed only ‘after. opportumiy tor pubhc hearmv 7 ”'3 U S C
'4 ' § 1342(&)(1) Indeed, pubhc pmtmpatmn isa fundamental ——and non- d1s<:1et10narv~m component of 1
50 1ssu1ng a NPDES perrmt e
6 R Pubhc pamupanon inthe development revmon and em“orcement of g
. .. any regulation, standard, effluent limitation, plan or program. .
7 " established by the Administrator or any State under this-Act shail be
: - - provided for, encouraged a,nd assisted by the Admmmttaior and the
 8 Statcs_ o _ : PR : CoL .
9 33 U. S.C § l’>:>1(e) (cmphaSIS added) Ihus among othex thmtrq 1edeml reg,uiat;om 3equne a state "
o :
11 :
127 L
13
14
1 6’1 |
17
19
20
21
: f-z'za
23 :
24 | Board to present ev1dence and uoss examme wrmesses Cal Code Regs m "3 § 648 b(a)
25 The 1ssumg agencv is requned to respond to. commentq recewed durmor the com:ment perlod T
| 26 4 by (D) Qpcufymg which, if any prowsmns of the dlaft penmt have been chdnged in thc ﬁnal permlt,'
27 -and the reasons for the changc and (2) bneﬂy descrlbmg a:nd respendmg to a]l mgmiicant comments
28
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on the draft penﬁit‘“rdiéed»dt_lringtthe public comment period or at fhe any hearing on the permit. 40
CER. § 124.17().
2. Legally sufﬁciént findings.

Because 1ssumg an NPDEB permit isan adjudwauve action, the Reg,mnal Water BOdld is

oo ~1 O WY

reqmred to make “lcgally sufhuent hndmgs n ﬁupport of 1ts conclusmns See fn Je Pelzlzon of

Pacific WaZer CondztmnmgAs.sn lnc State Water Board Order WQ 77-1 6 at*7 (mtmg Czty 0/ R

P Verdesv City C,ounczl*of R Hzl'ls etc., 39'Ca1 App 3d 869» 129 Cal. Rptl 173 (-1976)» Meice
G ounly Board of Szzpervzsors V. Calzfoi nia Highway Com'n, 57 Cai App 3d 952 129 Cal Rptr. 504 R
(1976) Myen V. Board of Supervtsorv of Cty. 0)‘ Sanla Clam 38 Cal. App od 413 129 Cal Rptr 902;" ’

(1976).) Adequate ﬁnd;mgs assure that the permlt is the 1csult of careful con51derat10n of the record

'before the agency and iamhtdtes 1ev1ew T opanga Asm for a Scenzc ¢ ommumry v. (’ ounty of Los

' Angelec 11 Cal. 3d 506, 316 517(1974)

" In the context ot a NPDLS permlt pamcularly one that 1mposes condmons beyond the .

rcqmrements of feder: al Iaw, such fmdmgs must ata mlmmum demonstrate that such cond1t10ns are ’;-

1 necessarv to p1otcct specmc benehual uses Southcm Cal bdzson Co v, Sfate Water Revowces .

iC onfrol Ba’ 1 16 Cal App 3d 75 1, 738 59 (1 981) (regectmo condltlons in ‘m NPDFS pemni based

;protcct specy“ ic benef czal us*e . I‘he absencc of such eV 1dence makcs 1t 1mp0531ble to determme w

whether stricter regulatmnb than those found in 1he Occan Plans are in fact neccssar) 7y
I ARGUMFN r

A,_ “The Regmnal Water Board’s Adoptlon uf the Flnal MRP Was
' Proceduraily Defective.

1. . The Reglonal Water Board provxded msufﬁc;ent notlce of the
o October 14, 2009 hearing on the Final Tentatlve Order.

The MRP is the culmmdtlon of nearly five years of work by the chlonal Water Bo*trd

‘permittees, 'md stakeholdcrs The pmcess has been iterative, and the Regxonal Watet Boald has .

estabhshed a pattern of allowmu time between iterations to facxhtate pubhc partic1panon The ﬁrst

draft permlt was pubhshed for notlce and commcnt on December 14 2007 Thlb was foHowed by a 5 {E

pubhc, woxkshop held by the chlonal Water Board in March 2008 Nea:dy a year later, on February
sf-2748053 S ‘ _ 7
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N

11,2009, the Regional ‘Water Board produced a revised draft, On May 13, '2009 the Regional 'Wéfefr 1
Board held a pubhc hearmg to dmcuss revigions to the Deeember 2007 draft Ateach prehrmna:r}
stage of the pcrmxtimg proccss the Reoxonal Water Board pr0v1ded sufﬁuent notme and sohcrted

public comment on rev151ons trom the pnor draft in keepmg with the pubhc pcnualpa’uon T

1equ1rement% n the fcderal %aiutc and regulaﬁons 33 U. S C: § 1251(e), 40 C F. R § 124 10(b)(2)

However at the hnai stage the Reg,wnal Watel Board abruptly departcd irom its pmor efforts b
to p1ov1de f01 meamngful pubhc pdrtmpatlon On September 24 2009 thc Regonal ‘Water Board
pubhshed anew “F ma] Tentatlve Order” relssumg the MRP to be proposed i:or adopuon bv 1he full o

Reglonal Water Board at its reﬁularly scheduled October 14, 2009 meetmg Not only did this -

truncated no‘uce peuod depm? ” Petmoner and other etakeholder@ of a ﬁ.lll dnd meanmgful opportumty

| for comment and part101pat10n it falled to prowde 30 day mandatorv advance no‘uce Zrequu' od v

the tederal regulauons 40 C F R § 124 10(b)(2) (“Pubhc notlce of a pubhc heaumz?skall A

1 Ieast 30 days bei:ore the heanng ) (emphasas addcd) )

2. The Reglonal Water Bﬂard deprn ed Petltmner of the opportumty
“to wmment on substantlve new requlrements m the MRP

There s o d;spute tha' he September 74 Fmal 1‘ cntatwe Order contamed 31gn1hcant

»examplc for new dex elopmen;“ and redeveiopment pxojects the Fmal Tev,_ tatzve Order mcluded the . & E

follovwng Hew LID only requuements

o A reqmrcment that 100 pc,rcent 0]‘ water quahtv des1 gn storrn runoff ]‘rom 1

regulated projects be treated onsite through a handful of prescribed methods, with |~
-alternatives such as biotreatment allowed only where the permittee can o

- demonstrate that the preferrcd methods are infeasible;

" Provision C.3.c. reOdrdmg LID was near]y Lompieteiy 1ev\r1tten and Prov1s;on C 10 0 ZE

ol rcgardmg Trash Load Reductlon was repiaced in its entnety

$£2748055 o g
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A requlrement that the mumc1pal permﬂtees produce 4 report determm;tmy
feas1b111tv or mfeasﬁn ity of LID measures within the nex;t 18 months;"

0 A reqmrement that the mummpal permlttees propose an L}D treatment reducuon
Special Project credit system within one year for projects that have demonstrated:
énvironmental benefits to allow a portion of the storm water runoff onsite 1o be
treated by non-LID; or 80- -called ¢ conventlonal treatment measures.®

(Final Tentatnve Order sect1onsL 3. c(1)(2)(b) C3 c(n) ~C3 0(11 ) )
The Final Tentame Older dlso introd ueed Wlthout more meamno ful opportumtv for
eomment or analysns pzescrlptlve and bur densome new structural requirements forthe: captme and

contzunment of trash Regmnai Wate1 Board staﬁ aeknowledged that these new prov1s10ns would be

‘costly to: permlttees it estlmdted that the aqsouated capltal cost alone will be aaound $28 mﬂhon

dollars over the perrmt term and fufcher admltted that 1t has 1dent1hed only $:> million in avaﬂabk:

funds (Appendlx D to Fmai Tentaﬁve Order at p. 6 )

Desplte the extenswe and %ubstannve nature of thc changes frm i the |

Durmg, the hearmg,

».:.agrced that the new prov151ons were: sxgmﬁcantly dn‘terem h orn the draﬁ dlscussed' tthe

work you JUSt dlscussed and the iow 1mpact de*v elopment 1equ1rements Because II :thmk they both L

progressed very —on a pretty:_swmheant pace since May.™) A xvxmess for a, oroup favoung the new e

trash prox Isions: tesnﬁed that the changes were not JUSt s1gmtlcant but "hxstonc (T _r_. :_at,p, ’7_;_8_'

# This could relate to Brownﬁeid Sites, low income housmg, senior cmzen housmg, nansn
onentcd development proyects and other mﬁﬂ or redevelopment proj ects ; i
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(comments of David Lewis: “This i§ a'big improvement from-May. And we call these historic

2 | changes .. ”)) _ | |
30 Yet despite the naturc scope, and burdens of these new- and controvermal pr0v1s10115 and the
4 failure of the Reglonal W ater Board to a]low Wr itten comments each mterested enmv was aiiowed “
54 only ﬁvc mmutes to speak and was encomaocd by the chalr to Jnmi remarl\s to Iess than th1ee
6 1 minutes.- (Tr at p. 31) Pernnttees who w1shed to present more than onc mtness were requ1red to:
7 split theu hve—mmute allotmcnt among, those thnesses (Jd ) The onlv exccption was granted toa
8 wuness appearmo oh behalf oi one group that favored the new pm\ 1s1ons Thls Wlmess was allotted : L
9 - | 'ten mmutes (Id at p 92 ) Whﬂe the Reg,lonal Watm Board stait was allowed to respond to. all |
10 comments w1th no ‘ume Immt and was questloned by: 1he members of the Reg,lonal Wate1 Board no {5?
11 ‘addmonal tlme was allotted lor Permlttees to quc,simn staﬁ dnectly or to subnnt adddmnal ewdence ;
12 '(?ee e.g, Tr at p.r 82 (refusmg, to diiow a witness to provxde the chmnal Boald wﬂh a eop ' "‘of
13 vmtten comm" nt ;)'-1 o | | | | - - ‘ B
:1-4 | W1tnesscs w;ho:appeared on behal 0 ; ..enmttees objecte. to the nnposmon oi these cosﬂy B
15 v:: = bmdensome and 1nﬂex1ble new prowsmns bemg added-so ldte in th © process and w1 'l.mut the | _
16 opportumty to prov 1de mem detaded comments and test;\hed to the kick of av adable pubhc resomces
18
191
20 ‘
21 sometinng we have thouohtﬁxlly done for every dmft of thls perrmt B3 see al so 1r at p;
2| 11 113, 12122, 129) . AR
3 Under smmlal cncumstances, the State Water Board has expressed concern that such
24 . -proeeed:ngs were msutﬁuent to assure that all partlupants vxere allowed adequate opportumty to be .
25 | heard: | IR
26 A But We are co'n'c"erned that at the .. hearmg, mterested persons and
- permittees were not given adeguaz‘e time lo'review late revisions or o
27 ~.comment on-them. Given the intense interest'in this issue, the Regzonal
o8 Water Board should have diverged from its strict rule lzmztmg

v . zndzwdual speakers 10 l‘hree mmures and conducfed a more formal.
sf2748053 . ‘ S 10 ' '
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pr ocess Such a process should prowde adequate time for comment,
including continuances where appropnate '

Inre The Cmes ()f Bel/ﬂower e( al, State Water Boaid Oider WQ 2000 11, at *24 (Oct 5, 2000)

_ v(emphasm added) In the Bellﬂower case the State: Water Board admomshed Re,g.,mna] Water Boards o=

_to employ the proceedxng,s for hearmgs set Lorth in secnon 648 of the Regmnal Board’s rsgulahons

O 0w 3 Oy

- : 33 U S. C § 1351(e), Bel!ﬂower WQ ’?0()0-] 1 shouid not |

. prowde responses to pubho commcnts onr draft perrmts 40 C 1“ R § 124 17(a) The Re; <riona1 Water
: Boald faﬂed 10 prov1de tlmol}/ responses to commems sublmtted on: 1ts dr €
f 1g,nored or, at most gave hp service to many oomments suggestmg pragmaﬂc 1nod1ﬁcailons that

‘ would among other thmos heIp av 01d wasung 1esources and/or mltl g,ate ’{he economlc 1mpacts ot th

Id. at ¥24 n. 25 (“For futurc adj udicative proceedings that are: h1g,hlv controversml or invo lve complex

factual or legal issues, we encourage regional watex boards to follow the procedures for formai

hearings set forth in Cal Code of Regs., tit: "3 sccuon 648 e‘f seq ) F hose reguianons requue thc '

Regional Water Board to allow mterested pames the opportumty 1o cross~exam1ne wﬁnesses anc'l

pLesent contrary ev 1dence Cal Code chs t1t 23,§ 648 S(a) The Regmnal Water Boa,rd here .-

1gn01ed the State Water Boa1d s admonition. Asa result Petmoner has thus far been demed the rlght g

to: full and izur pammpatxon m thc permnﬁng process, as requn ed undel both federal and state: 1aw

OV crlooked that these 1eq

3 dpply t0.76 Permmew in the c221:0 Franmsco de Rcclon that.=.1 1tseii prow.ldes{cor very: complex 'md

LQﬂtIOVGI‘Slal.,ISSUGS.

3 - The Regional Water Board Falled to Adequateiv Respond to
Comments on its Prlor Draft Tentative Orders . _

Federal permlttmg regulaﬁons reqmre that states 1ssu1n0 NPDES permits seek Lo ,szder :an |

MRP on fiscally: stresscd mun1c1pa11t1es The Final Order 111deed moludes hundreds of pages of

oharts contammg purported responscs to written comments 1ecelvcd on earhel 1tcrat10ns of the MRP

E Despite pnol speuﬁc dxrecuon from Reglonal Wate1 Board: membels to the staff to expedno L

getting responses to previously submitted written comments issued following the May 2009 hearing

on the February 2009 revised tentative order, the only responses to written comments submitted over v_z.";:.:
the ﬁve~ycar course of the MRP*s development (totaling well over 1,000 pages) were issued lessthan |

10-days prior to-the Regional Board’s October 14, 2009 adoptlon hearmd further deprlvmg Petmoner .

~and others ofa meanmgl‘ul public-participation opportumty o

sf-2748053 - o ' - ) 11
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(See Appendxces Eand F 01 Fmal Ordetr. M However, 4 closer exa:mmauon of it reveals that lt is-

1
2 | insufficient. J::ach commem is summar}zed inafew sentences and the responses are oﬁen hmlted to _' -
3 | twoor thlee wmds (Ia’ ) Few i any, meanmoful ehanges were made in response to comments
4 submmed In other Words desplte prov1d1ng a volummou‘: and mce-]ookmg chart the responses
51 ‘WGIG substantwely too little and too ]ate to be meanmgrul as is requ1red by Taw. ™
6 To better 1llustratc these defi CJenc1es a few ﬂlustranve examples of subsiantlve and 1mportant
-7 ivmsues that were not adequately addressed n the Regmnal Water Board S responsee to comments are "
8 dlscussed beiow | | | | . K |
9 Comments subnmted by the Sdma Llara Vaﬂey Urban Runoff Pollution Preventlon Prouram,;' 1
- 10 for example requested that the Regmnal Watcr Board’s requ_ ,ment for an mmal desktop
1 andlys1s of the prov151ons set lorth m seeuons C.1 1 and C 12 of the-vbebruary 2009 d;raft be used as a:'; |
_;‘12. I . -
14
15
16
11 g
19
20
21
22 | ihe Final Order and all’ assoc:tated documents are avmlab}e at’ el
- lmp //\wx rw.swireh.cag LO\/sanfmnu%cobax/water 1ssuesim o;.tdms/stormv»aier’mm htm!f.; _' RSN
: B Lakew1se the Santa Clara Progmm subrmtted comments on Provwmn C.150f the MRP
24 | ‘noting that it had prevmusly developed and obtained approval of a comprehensive non—stormwater
| discharge management program. It asked the Regional Water Board staff to explain-why that.
25 | program was no longer adequate-or could not simply be grandfathered, thereby saving s1gn1hcant
| public resources while continuing to protect water quality; it also asked the staff to explain where the
26 | existing program had failed to protect water quality. The response fails to provide any dataor
analysis, merely paying lip service to these xmpoﬁant pomts whiie attemptmg to put the bali back m
27 | the mummpahnes court. /d. at502-503 T _ L
28
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In addition, with respect to new and redevelopment requirements, several Permittees_ prox’ided

1
2 | evidence that vault-based Systems for on-site treatment of storm water are etfecuve in removm g :
3 pollutants and that there are srtuatrons in which- these types: of contr ols reprcsent the maxrmum |
4 practlcable level ot treatment (See e.g., Comments orSanta C‘laravValie‘y Urban Runoff Pollutro‘n’?". |
5 | Prevention Pxogram ( ‘SCVU RPPP”) at pp. 4- 5 (,omments of the Klameda (‘ounty\mde Clean '
6 | Water Program, and (‘omments of the Crty of Dubhn atp.7.) The Regtonal Water Board staﬁ
7 | responded by assemng wrihout prov;dmg an ev1dcnt1ary bas1s or crtatron to EPA 1egulatrons or
8 _permrttmg guidance (smce none exrsts) that LED measures rather than the Vault—based sy stemx
- 9 I represent the maxnnmn extent practrcable because they address a broader range of pollutants and
10 provrde other benents (Response to- Comments on February 2009 Drait ) This response is
| 11 ,' v‘madequate because 1t assu;mes rather than finds with adequate support that LID1 measures are
| 12 | practrcable Indeed as: drscussed in: more detarl below the Regronai Water Board has eﬂectnc ‘_
3 13 1 adrmtted that 1t has no factual basrs for suc: :__aéeonciuslon by requirm il _: Permit study the
; , 14 | very feawbzlzty of LID measures 1mposed in the MRP
| 15 ] '
16
17
18
19 1 vcomments the Regronal Water Board md1cated that 1t had accommodated tha . eqoest by movrng a]l :" e
20 1 tmmedrate deadlmes back (Appendrx Ir to Final T entdtlve Order v;a_ ;pp, 2;3 9 Howet er because the 2
y . ) 3
i 22 changmg the rcqurrements in: some emstmg HM programs no such revrsron was mad "*to.the .
i 23 . deadlines for thelr 1mp1emcntatlon (Trnal Tentattve Order C 3 g, 11(3) C 3 a.it.). the the response
24 | therefore facially responds to the comument in quesnon its: 1dcnt1ﬁcanon of changes made in 1esponse
25 1 is maccurate and mrsleadrng, and itis thetefore 1nadequate and Iegally msufﬁcrcnt ) 3
26 Each of these exampies raises:a szgmﬁcam pomt ot 1mportance to Peumttees and more
27 | 1mportant only exemphires the wrdespread and per»asrve set of deﬁc1enc1es m the Reg,lonal Water
28

Board’s response to comments and comp}rance with mandatory pubhc partrcrpatron requtrements |
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The Regional Water Board staff’s responses to many of the comments submitted were ei.ther

| 1
‘ 2 | dismissive, non-existent, based on a mischaracterization of evidence before the Regional Water
; 3 | Board, inaccurate and m‘isiéading, or non-responsive to the issue presented. None Sati‘sﬁé'sfthe
4 | requirement for a reasonable response. 40 CFR. §124.17.
5 | B The Final MRP Is Legally Defective.
6 The Final MRP fails to satisfy the requirements of federal and state law oovemlng the
7 | issuance of an NPDES pmmt ‘Two of the new pmwsmm included in the final MRP the LID and -
8 | trash provmmns — are hlghhghted below. Whlle the defects discussed here may also affect other
9 | permit plowslons these two were the focus of much oi the tcsnmonv presented at the: October 14,
10 2009'hearm.g, and are us‘e_d‘here as 1llu<:trat1ons* '
11 1. “The Reglonai Water Board’s lmpasxtmn of LID measures: and new
= . requirements for trash capture are not supported by legally
13 The federal Clean Water Act requ;res storm water dlscharges to be Lontrolled to thu
14 | “maximum extent practicable. » 33U.8.C. § 1342(p)(3)(B)(111) This term is not defined i in the :
15| federal statute or its 1mplement1ng, regulatlon but has been mterpreted by the U S. Envuonmental
16 | Protection Agency and courts to 1equ1re m}poumon of best managemem paacuces, or BMPS
17 | Defenders of Wildlife v. Browner, 191 F.3d 1159, 1166 67 (9th Cir. 1999). \ .
18 Neither the Fmal 1entat1ve Order, nor the F mal Order as approw ed by the Regiona] Water . -
19 | ‘Board, c,ontams any adchuondl ﬁndmgs supportmo its conclusmn that the new LID measurcs requi i d
‘ 20 under the Fmai MRP repr esent Lhe maximum extent pmctluab]e » Indeed the e\qdence before the
| 21 chmnal Water Board was tothe contrary. As the Rc,,londl Water Board staff admltted Lhe ’v
2| permlttccs umiomlly testzﬁed that the new 1equ1remenis Would be dzfﬁcult and expenswe to
23 1mp1ement and may well be out of reach. (See e.g., Tr. at pp. 53 54 58 83, 1’71 122 123 ) As one o
24 , . _
, 12 Comments in: ihe 1ecord submitted by and on-behalfof Bay Area mummpahtms raise the
25 | issues to which this section of the Petition is addressed with respcct to many other requirements of
| the MRP, mcludmg but not limited to: Provisions C.3 (e.g.; C.3.g, C.3.1), C.8 (e.g., C.8.d.iii, C.8. t)
; 26 C9eC11(eg,C l.e, C.11.f, C.11h, C.114, C.11.9), C.12 (e.g, C12e612f612hC121)
: : C.13 (e.g., C.13.¢), and C.14. Should this Petition be removed hom abeyance; Petxiloner reseryes the
: 27 | rightto: elaborate on these and the illustrations above . , el
28

‘sufficient ﬁndmgs and cannot be supported on the record befﬁre it
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1 | Regional Water Board member summarized succinetly: “Well, the state of the economy; .o}r vthestate
- 2 || ofthe cities.is suoh that, really, going backward, they .eannot have it, they cannot afford it.” (Tr.atp. |
30 159) |
4 To find the basis for the Regional Water Board’s Jmplementatlon of these reqmrements one
5 | must instead “grope through the record to determine whether some combination of cr ed1ble |
6 ev1dent1a1 y items which supported some line of factual and. ieoal conclusmns suppoﬁed the u]txmate
7 order or’dec-}.smn of the agency,” in contravention to the requirement for clear and explicit findings.
. 8 || Topanga Assn. for a Scenic Communily v. County-of Los Angeles, 11 Cal. 3d 506, 516-517 (1974).
9 A search for such findings would also, in this instance, prove fruitless. Instead of evidence-
10 | based nndmgs the Regional Watm Board staff simply asserts ina separate document that “LIDis |
11 rap1d1v being established as the maximum extent pr actmable (MEP) standard for new-and
12 redevelopment stormwater treatment.” (Staff Report atp. 2. )l3 In fact, even this somewhat
13 eqmvoeal and unsupported staterent is behed by the very condmons of 1he hnal MRP whlch
14 | 1) requires permittees to-conduct studies of whether the _LIDfmea‘sures requued under -:sectlon C3of
15 | the MRP-are-feasible (FiﬁarMRP-at C3.c. 1(2)(5)(1‘9)@) j, and .?)‘lrelqﬁir'eq a:proposarﬁam |
16 | Permittees to support LID treatment reduction credits for Spec1a1 Progects (Fmal MRP"“
1'7 C.3.e.ii(1)&(2)). The fact that the Regional Water Boald deems such stud;tes necessary conmms that
18 | itisnotin possessmn of suﬁiuont evidence to conclude that these measures are practacdble Thus o
.
20
21 | such findings would be an admission that the reqmred stud1es were excessive and unnecessa;ryv
22 | Indeed, the Regional Water Board’s insertion of these xeqmre_men_ts innto the MRP b,efoz;e it has th.e. a2
23 | supporting data is based on specu]:ation, not evidence.
ul |
25
26 E Even if this rationale were sufficient and supported: by evidence, a statement in the Statf
_ ‘Report or other supporting document cannot substitute for: findings-in the permit. fnre szy and
27 | ¢ oum} of San }'ranczsco et al., State Board: Order WQ 95- -4; at pp. *28-29 (Sept 1’7 1995)
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2. The Regional Water Board has failed vfoperform\ the analysis of

1
countervailing economie factors required under State law.
2 ,
3 Having failed to-establish that LID is necéssitated by the federal MEP standard, the Regional
i 4 Water Board has also faﬁed to make any findings that v»ould support a conclusmn that LID measures | .
5| are necessary or appropriate under state law. Indeed; the eviderice on the recora would ot sapport
| 6 | such findings.
7 TImposition of LID measures based solely as a measure that is more stringent than required
8 | under federal law triggers the need for additional analysis. City of Burbank v. State Water Resources
9 | Control Bd., 35 Cal. 4th 613, 626-27, 629.(2005). Asastart, the 'Régibnal Water Board would have
10 | to undertake a careful analysis of technical feasibility and economic r_éa'sonableness of its proposed
E 11 requirements. Water Code §§ 13241(d), 13263(a). It did not do so. In fact, at least one member of
12 | the R.ej_gional Board exp'ressed: the strong belief that the LID prov'i_sions as written W_eré;ioo zixiﬂ'ekiijlé '
| 13 | tobe feasible, especially in the urban ifill context that many of the permittees will have to address. ' |
% 14| (Tr.atpp. 36-37.)
: 15 Numerous w1tnesses also provxded testlmony about the economic unreasonableness’ of the
16 | MRP’s requirements g given the temuous ﬁnancial conditions facing municipal permittees. Addre‘;si'ng ’
17 | the permit’s.extensive momtormg requlrements, ohe’ Wltness in partmular tesnﬁed m deta11 about the
‘ 18 | dire short-term and Iong—term economic: reahtles facing elected ofﬁ(:lal% and the taxpayers who must
| 19 | fund the studies and other mandatory provisions in the new MRP rebuitmg the: Reglonal Water |
20 | Board’s belief that dcterrmo the most expensive provisions to the end ot the perrmttmg perlod would
1 21 | alleviate such concerns:
‘ 22 This 1s-great, we: have a five year permit, we-cant look forward to the
: future, the bar has been raised; but I caution all of you, as an elected
23 official, and. you all know in your own communities, the budgetary
*conslderatmns are not just ending at the end of this year, they are going
24 to be next year, the year after. Concord alone will have $9.7 million -
: more we will have to cut. We just lost close to 78 employees, 20 -
25 percent of our workforce. We will be cutting again more staff. So
these monitoring requirements [are] still of concern, a very large - .
26 concern, because the amount of money itis going to take to {conduct]
these stuches even though they are spread over a period of time, you.
27 are still talkmg anywhere from $6 to $43 million in capital costs
'throughout the permit over that five years to address some of the issues”
28 identified in those studies p0531b1y, and you are talkmg about $1’? 15,
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1 18 million of studies, of getting data. . . . I think, in'reality, I want to 'go
' on record that you may hear from us in-another year or two, saying,
2 “You know what? There is not enough money to do all the studies that
. you ask for in the time frame that you put out in this permit.”
1 (Troat111-113.) | | |
| i Against this same fiscal backdrop, the Reglona] Water Board staff itself also. estlmated that
> the new trash capture requirements will carry a capital cost price tag of 528 mxlhon and admnitted that |
| 6 they had identified only $5 million dollars in public resources available to fund implementation.
7 (Staff Report, at p. 6.) | | |
8 While the record'is replete with such acknowledgements by the Regional Water Board that
? the new requirements (LID, trash capture, monitoring, and others) are costly and burdensome, l.i,t'dOeS
10 not contain any actual a‘né].y_si's by :.%taff of costs against the environmental benefit to be gained by
= their inipositi.on.]4 For this reason, and onthis record, the requirements jaré-imsu:stainablg:i uﬁdér;’.S:jtéte §
12 law. | |
Moreover, the Regional ‘Water Board has not made any specific findings supporting the
f 1451 conclusion that these hew réquirements are nec’essaryﬁto maintain any $peciﬁc benéfibié;l LlSé‘ti:?d: to -
; local receiving waters. Instead, for LID, for-example, the Regional Water Board simply pointsiin a
e st&ff-report to storm watet permits adopted in other (reg’io:ns' that have i‘inplemented’ ‘*e’xt‘ensive
( | requirements for LID measures.” (Staff Report,.at p. 6.) Tt also failed to consxder hov& the mote -
| 8 extensive new and redevelopment controls and hydromodlﬁcatmn requirements 1mp1emented i’ tho :
19 permlttecs jurisdictions as'a result of their prior perrmt comphancc may aheady bc adequate to -
| 20 achieve protection of beneﬁcml uses: (dS their prior permits’ ﬁndmgs detenmned thev would) ’I‘hls i
: o “fire, aim, ready” approach is slmply not suﬁment to Justlfy petmn condltlons i excess oi those
= required under federal law. Soufhem Cual. Edison CO v. State Water. Resources (,onirol B, 116 Cal
23 App. 3d 75 1, 758-39 (1981).
24
25
26
27 ¥ Municipalities submitted many such analyses; but 'thes’éiw;ir'eﬁdisniisséd orignored. " e
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3. The Regional Water Board has hotanalyzed_' th.é'bi?oadér'
environmental impacts of the new requirements.

More than one \Mtness testlhcd at the Octobcr 14 2009 hearmg that thed 1mpo<1t10n of r1g1d

new LID 1equ1rements could actual]y have an adverse envuomncnta} 1mpact by chscoumgmg

- SN S NS N

environmentally Tesponsible 1nﬁ11 projects; See e g Tr‘"at 121-73 VW have strong concemsfhat— -
'fully'implementing this ’requireme‘nt on certain types of proj ects-'wﬂ] be very dlfﬁcult In =-'fact
complying with the LID requirement as itis wntten may not be possible for some pIOJCCtS and may

deter responslble 1cdeveiopment ) Wztness tcsmnom also suppoxted revisions to the F;mal

Tentatwe Orde1 sucgestcd by Recnondl Water Board memberq to aliow g1 eater ﬂex1b1hty in choosmg. 1.

from among melronmentdlly fsound treatmerit methods by ehmmaung languaoe in the permr{ that

discourages the use of b1otreatment (See, e.g., Tr..at'pp. 105,120,124, 130 ) The%e revisions were 3
not included. ’ ' |

Because these prowsxons relating to’ LID and trash removal exceed MFP ihey are not exempt' .
1 from the rcqun ements of CPQA pursuant to sectxon 13 389 of the Water Codc, Thus;: these and other 5 '
'potenual env1r0nmenta1 1mpacts of these pr ovisions must be: analyzed before they may be' apphed ‘

S0 lely pursuant to the auihomty prov1 ided under state law.

4.~ Thenew LID prowsmns v:olate the prohlbmon on speufymg the
means. of wmpllance v

Tln oughout the MRP dw elopment process a number of commemers and Wltnesses Obj ected

to'the pmscnpuveneqs of this penmt For example 1he 1ep1acement i 1 .:.
flexible approaches 1o responslble developmcm 1hat have prewously been cndorsed by thc gtate
Water Board with more r101d proscmptlve LID reqmremems tha.i severely limit options avaﬂable to B
permittees in pla;nmng, new development and redev elopment projects was thc subjeci of speuﬁc

testimony at the October 14 adoption hearing. (See, e: g Tr at pp 60 61.) At least one. Remonai

Water Board member admitted at that hemmg that he felt the Remonai Water Boatd was “treadmg m-_,; ,

dangerous temiory here from my perspectlve i speufymg the method and meam of comphance

(Tr. at p. 171.) The member was correct The Water Code expressiy prolnblts perrmt terms that !

spemfy the means. of comphance Wa.ter Lode § 13360 (“No waste d1scha.rge reqmrement or oiher ‘
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1 | order of aregional board or the state board or decree of a court issued under this division shall
2 | specify the design, location, type of construction, or particular manner in which compliance may be
3 | had with that requirement, order, or decree, and the person so-ordered shall be ;p_ernaiited to comply - |
4 | with the orderin any lawful manner.”). = o
5 5. The MRP contains provisions eiténbdihg beyohd'fh‘é p’ermivtvtver'm;.
6 Finally, the Final MRP identifies several items e‘:{tending its reach well beyond the MRP’s
7 | five-year term. For exam_ple: |
8 The Permittees shall demonstrate compliance with Discharge
Prohibition A.2 and trash-related Receiving Water Limitations through
9 the timely implementation of control measures and other actions to
reduce trash loads from municipal separate storm: sewer systems
10 (MS4s) by 40% by 2014, 70% by 2017, and. 100% by 2022 as further
1 “specified below.
(Final MRP, at section Cl-();f(émphasis added).) The MRPis effectivé December 1, 2009. 'By iaW;
12 1 ' o : o
| -an NPDES permit term cannot exceed five years. Water Code-§ 13378. For this reason, only the
2014 date referenced aboveislegally valid and those extending beyond it should be stricken from the -
final MRP. When the MRP or-another successor NPDES permit is'reissued, the Regional Water
Board can reassess the necessity, feasibility, and cost of additionalireduction.goals and-itnposesany -
16 o - - o '
incremental increase as supported by the evidence before it at that time.
17
12 111. SERVICE OF C()PII)S PETITION ON REGIONAL BOAR’{)
) Coples of this Petition have been serv ed on the Regmnal Watm Board and on all other
19
Permittees other t_han the Petltloner-.
20 . e
o1 1vV. CONCLUSION. 4
- For all of the reasons set forth above, and others which may be raised in other petitions or by =
a further review of the record-once it is assembled and if this Petition is taken out of abeyance, the-
23 : ‘ ’ ‘
Final MRP'is both 'pr.oceduraliy and legally de'féctive.
24 _
1> The LID requirements are again illustrative. First, they require all covered development
25 pmJe(,ts to treat 100% of storm water on site. (F inal MRP, section C.3.¢.i(2)(b).): This requirement
clearly specifies the “location” of treatment in contravention of section 13360. In addition, by
26 | eliminating the use of underground vaults or bioremediation except where none of the prescmbed |
.~ | treatment methods are feasible, the MRP is specziymg the demgn and type 01: construction as Weﬁ §
27 | the manner of compliance. (Id) T
28 '
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Dated: November 12, 2009
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