
8

9

10

BBFORETHE

. STATEWATER.'lffiSOURCES CONT:R.OLBOARD

INTRODUCTIONI.

.' , , ,'. '.'..-' ':- .. _,-, , ., .,- .

Regional •••StQrnlWaterPermit.Qrder·No. R2..2009;.0074,.·reissuing.NPDES·PermitNo.•.CA$61.2008

IPursuanttotherequirementsofCaL.Code Regs. tit. 23.§2050(a)(l ),thcPetitionet maybe '
contacted through person identified on the caption. . ..

,. ' .,:' - ,", ,.: ':.-""",'.'"

Specifically,. Petitiol1erseeksreview oftheRegionaIWatef·'Boatd's October ·14,2009Mtmicipal·

CitY.QfFremQl1t("Retitioner") 1.·herepy .sUbI11its·this.Petitio~.to .theCa.1if'orgiaStateWa.t6r•••••·..

Resources Control··J3oard••:("Sfate•Water· J30ard") pursuant.tosedtion·.•I3320(a)••·6f.the.'eaHforni'a~T~t~F·
Code (the "Water.Code")~reqllestillgthat the StateWaterB6ardrevie\<valtactionbyfl1

Regional 'Water QllalityCollttol·Board,sari Fral1cisco Bay Regiorr("RegionalWater Boara,').

City of FrelTIOnt
Harvey E. Levine
3300C:apitol Avenue
Fremont.CA94538
510.:284:4030
hlevine@Jl-emont.gov
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eMRP as"

2

., . __ . ","

. .: ,:' ".:..

s) werenotreleasedunti
":: " '. '<-::: ";:-,::',, .::;':::;:',' :':;' '/... ,,-- :: ..-..: .

Ordet·imposecl.••ntlmeroris'new••suhstantive .requirernebts··that

. '., .

Afterseveraliterations and nearlyfive' years ofworkhy itsstaff,permitiees, and other

stakeholders, .the ·,Regional.·WatetBoard.'iI1explicabIY"~md, abruptly,·,cut·s~ort'Petitioner's.·rights.to
.' -'... ',: ',' -, .

meaningfulpllblic participationiritheperrnittillgprocess. 'OnSeptell1ber24, 2009~lessthal1thre.e

2A copyofOrderR2-g009..0074 maybeaccessed,'viatheintemetat , :, •...•.
http://w\v..\v.waterboards.ca.gov/sanfranci~s;obay!boarcLdecisions/adopted'. orders/2009/R2-2009-"
0074.pdf. As·the Order and its'attachments are 279 pages, a hardcopy is not. being provided
concunentlywith this Petition.but.will be providedto the State Water Board uponitsJurth~rrequest·.·
should that be deemed necessary. .. ..

3 The finalactllaIly-adoptedw.ersi()11pf t11eMR:P,containing,additionalchanges1rrtext,was"
notmade available until the day beforetheh~aring. .

illcIupiI1~:·thc·far;'l"eachi'ng ••so-6alJea"10W·.irhpactdevelo~l~~ng~:.or'"
new·.requiremelltsfor' trash·.captlu-e-·.are••hcaviIY••prescripti~e, •••imp()'se·'·Sllbsfantial••:ri~~: .• f

. " - .,- - , . - : ,.- ..

whole_ .Yet thcRegionaIWatyrBoard:.didnot··adeqlla.tclY:address;th¢se.alld•• oth~{iss~es.·:an···:'

5f-2748053

"', .

"'~kS befote the l11~dil\gatwhkhthefull'R~giO~al Wai~i~~~d ail6p;edlhe MRPtn~~~~01ki
WaterBoardstaffpubli.shedwhatitthen·termeda "FillalTentative Order.,,3 l11.ad(,Ution,theFact

Sheet.·(98'·pages)· was,not:released until' .October .7,·'.2009".andRdsponse:'toCommet'ltsReceiv¢d(Hl.the.

DeCell1ber•.2007.'T¢ni~thr~:.Qrder'(4S1·J?agcs)·and··ResPCl~lset()G()ri1fuents>Receiv¢d811the

: ".-. ':,", :":::: "':::"" ,', ,,':::',,-:."

.111ad~availabletor pllbliccblIllTIentinFebrriary2009.

The'cha.nges'·v,rcres{gnit1yaJ1t .Il1deed,oue witri¢ssadvocatingfor·'thenew·provisions·.at·:thc:·

",' '" '. - ,.:""

13 . 2008 tCl1tative Ord

1 (the, "'MRP,,)2. Petitionerisnbtscekingimmediatereviewo{thisPetitibuarid,iI1steadrequests thatH

2 beheld in abeyance pendinglinihernoticeby Petitioner to the State Water Board intheeventtbat

3 Petiti(~ner wishes to reqllestthattherevieW'processbeactivafed.P~titionerisQne:6t70cities,

4 counties and·otherpublicentitie$·subjebttotheMRP.. As' such,itisaggrieved bythe'prOcedriraland
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3
PETITION FORREVIEW'

FederalandSfafc·Statutory Scheme.A.

FACTUAL AND PROCEDURAL BACKGROUND.I.

... .................•......................................................•............ '. .•........•....•.
• The·MRPill~gallycQntainspr{)visiol1s .• extendin.gb~yo11<.l ..th~·maxirnun1.tlv~"yearterniof

allNPDESpennit,as:liInitedby WaterCode section 13378:, .."

. .

AS'set .forth.ill··moredetaUbelow,·thes¢··(and·rt1~yotHet).objectionstQ·tl1e·:MRPha~e •been

MRP is legally inappropriate and invalid in a mUllber ofrespects,inc1udiilg the following:

.' The RegionalWaterBoard's assertiortthatvariousMRP P~o\1isionsare requiredbyth¢
"maximlun extentpractica?le" ("MEP").standardset·forthinthe federal CleanWaterA0t

..and itsiI11plell1cntingregulations isnotsuftlciently supportedbynndings; .

• In fact, someofihe:tvjRPrequirements exceecl the tederaFMEP.standard, t11' ..•..y
triggeringlegal'obligationsfqrthe RegionalWaterBoardJohavec.onducte dition1:ll·.
analysisofteclU1icalfeasibilit?andeconq~licand:environtne11tal impacts un .rsection

... 13241· ofthe CaliforniaWater;C9de and the GaliforniaEnvironmentalQlia1ity Act, J10ne
ofwhich were adequately.performedbeforeadoptionofthe MRP;

• Some.ofthe newTeq 'ell1:rintheMRPinc.luqirigthe
(:.;;rpturerequiremei).ts ..• s' . riptive:thati'heyeffl
methodofeompliancelnvio .6fW~iei:(~odeseb'

4 Petitioner reserves the right to snpplementalld.eXPaIld upollthisPetitiol1ifitistakenoutQf
abeyance andonce the r,ecordh;;rd been assembled. . .. '. ........•

5f-2748053

·These.defects render the··MRP.inapptopriate'andinvalicl.and·r¢<luire·action.-'"preferablybymeahSOf;

·..a.relnandtothe··Regi611~1·WaterB()aid~Qy·.the·StateW~tel:BQfU"di.~uisltal1.ttoits •..authorr·

.Water_Code section13320(c);

20
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24 The discharge ofpoIlutuntsin storn1wateris governed byCleanV(ater ActSectioo 402(p),

25 which governs permits issued pursuant to the National Poliut:antI)ischatrge·Elimin~tionSystem.

28

. ,., .

1 even allow the public tosubmit additional written comments analyzing or providingevidence

2 concerning the new requirements·intheFinaLTentativeOrder. Instcad,Petitionerand 11,10st other

3 participants were allotted onlytlvcJ:!linuteseaeh at theRegional Water Board's October14,2009

4 hearing to verbally explairi their positiollsan<11odgeobjeetions.

---------5- ~----··--Iil__addm~nio-tlleseantrother-seiIolts detects~1he···RegionarWater-'Boar({'s.aaoptionBfTlie-~-----.-~ _'oce-- _



1 ("NPDES"). 33 U.S.C.§ I342(P)• With respect toamunicipality's discharge ofstormwaterfrom a

2 .11lunicipal separate storm sewer system ("MS4"), Section402(p)(3)(B)provi~es:

3 Permitsfor dischat:gesJrommumcipalsto111isewers

... RespondentStateWatel··:13oar

4
PETITIONFORREVIEW .

maybe issued ona system or jul"iscHction;,wide basis;. ,. - . - .

shallincll.lde a .requirement to .effectively.·prohibitnon;,storm
water discharges into the storm sewers; and ...

shallrequire controls toreduce the discharge ofpollutants to the ..
maximum ..extentpracticable,includingmanagemeI11.practices,
controlte uesand.system, design and engineeringmethods,
a. uch rprovisionsas the Administrator ort~e State
de Imines.appropriJ3tefor the control.ofsuchpollutants.

(ii)

(iii) .

13377.

5 Water Code ·Seetions13160and13370et.seq.··reference.theFederaIWat~rPol1utionControl
Act. .After the FederalWater Pollution ControlAct was amended,·itcOl11I11only became known as the .
Clean Water Act. . , . . .... .

sf~2748053

33 U.S;C.§ 1342(p~(3)(f3)'

Californiaisamongthe .~tates thafareauthorized. toil11plelnentthe·N.PI:>ESpenliitprograth.....•••
. . ...................• .. .. . .. ..................•...........................................................................................•....•.................................................•..............•....................•......

33· U.S;C.§ 1342(b) Californi~'s. implementing provisions al'e found in: thePol:ter+Cologri~\Val~r

. . , " . ., :

Water·C&de::§·13T60.s•.. State·.alld:.RegionaI·Wri.fer:Boards:are.a.utllorizecl.:W:.issuc·:N·PDE..
'. ,"":- -, ,'::",' ,"::

Water Code§ 13377. ESperrnits are issl1edfortellnsnottoiexcec(i,fi.~eyears .. ld §13378

·C<Suchrequirements·or.permit~·.•shan.••be.adopted.for.,1 Jijzecltenn.ttoito·.excecdfiv~years.") •.

Thus,\vhenaR.egionalWaterBoardissues·aNPDESpermit,·itisimplenienti
. ' ,,",', .

.and state law. Permits.isslIed·byaRegiqnal waterBoardmus': ...

stringent.·.as.·thosc··requited••under ..thefederal ..act. .. 33··U;S:.C...··§ ··.10371;k·\Vater.:.C()de§13·377.'.·~uti •• :·'
... ' ." ,',' - . ,,,., '. , ., ',:" ,', ',. '" "," --- '."" :, ',"',""

··r~lYiilgOl1•.its.state·law•• autlioritYOr.discretiol1,.·a·:Regiona!'·Wate ·tflnaY·:alsoitnp6seperlnit.'1·

or··conditionsin excess.ofthose••reguirea·.under the··federal:••statute••as.·:"11ecessaiyto:·irn~lel11~1it water·····••.

quality controlplans,orIorthe protection of beneficialuses,orW<preve111nuisance."
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5

LQsAl1.gelesRegic)liatBoa1'd~efor¢;iiic ..... ..... p~rmits")'.··

pennitcol1<1itionsthat.areimposed.pursuant to state]aw reachulgbey()11dthe m~ridatory

: " -. .

UI1der ·the.CmifomiaEhvit()mllel1fal..Quality ·Act,.Pub..•·Res;.••@ode§.:2'100().;et:seq~ ·(~~CEQA~();·6

. ., ,". ... '....•...' ;' ':...... . . '.'•........•.....•. ~..... . .. ...•. .. . ...•... .. ......•.'. .. .•.......... .•.. .

requirements.. ofthefederal·.Clean.WaterA.ct·would'·also.·trigger·review.oftheirerrvirolll11eIltaFij

(iIssuanceoi'NPDESperl11its asrequired,toimplementtlleOleanWaterActaree2\:empttrom..•• ~.' •.
CEQA'5requirement ofpreparation of an. enyiromnentaLimpactreport for all projects. thatare .....;. ......
expected to have a significantenvironmentalimpact,Water@ode§13389;.ButmllIlicipm>stoml
watt:r permits that con rovisionsexceeding.the.·"ma .. · umextentpractic~ble"standar~set·by ••
the federalCleanWate falI.outsidetheexenlptiones lishedby 5eotion13389: ~ ...•... , , .,

sf-2748053

25

24

17 'economic consideratiol1s~ by

18

19

20

21

. ._, -' ,- .

1·3 isstled···Dy~theCOl111Jinthe.·City ••(-ji73ilrbank,. ·seCtions ··1.323(j·.·andB2,4t.•·ttigetherrequil~e~tl1a.teconornic

23

22

. ' ..

11 federal or statesfatutory,schelueprohio'its considerationofecbn()mic:factorsjnfa~1iiollirigpennits

12 iliatmeetfedetalstan<iards. Ia.a1629.(J.Brown,col1ctrrting),.Alldasi111P1iedbythe~rel1'1fuld~

26

27

28

1 The Water Code requires the RegionalWater'Board, whenissuingNPDESpermits,to

2 implement "anyrelevant\vaterquality control plans thathavebeenadopted,and shaH takejl1to

3 consideration thebeneficial uses to be protected,. the waterqualltyopjeCtives.reas6nab1y retluired for-·

4 that purpose) otller waste discharges, the need to preventliliisallce, .and the provisionsofSe.ction

-- :----·-·----------5--- -fj24-C"--Watereode-§-r32()3'(ar---Sec1ionTJ2LlTrequires1lie-Col1siOeratlointf'anuinuerof'tactors,----'--------

6 including. technical feasibilityal1d economic consideraticUls.. ld.'§J3241.·

7 Courts have readtl1eseprovisiollS together tomeanthattheRegionalWa!erBoardcannotl'ely,

8 onthe reqilirementforconsideratiOll ofeconomicconditionsUlidersectio1113241 asgustification for

9 imposil1gconditions thatare 19ssstrirtgentlhah thoserequiredUnderthefedenU ActCity:o./Burbank

10 v. BtateWaterResources ControiBd., 35 Cal. 4th 613, 626..27.(2005). However, nothil1gill the.

PETlT10NFQR REV1EW
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nalWater Board's procedur~l

'6
PETl'rrONFQR'REVIEW

Proceduraj,Requirements

1. ·])ublicparticipatioD.

B.

..... ",. . ,.

Public' participationintIie •development,revisiOll,alldenforcerrtentof
anyrcgulation,standard,eftluentli . l1,plan, or program
established by the Administrator man .' .',' .ateunderthisActshalrb~
provid~dJor, encouraged, and assistedbytheAdministrator and,the
States; .

by:

. -

33U~S.G:§ 1251(e) (emphasis.ildded). '. Thus,anlOngotherthings, federal regulationstequire~state

permittingagenc)'to provideat'l~astB()daysf()rpubliccommentbnadr~ftNPDESpel111it.40

sf-2748053

Tegulationsalso·establish··the;right.of.·~partyiri.aliadjudicativeheal:irig'>b.ciforetl1eRegipn,ll:Water>·

Board to present evidence andcross-examine:witnesses.. Cal. Code Regs, tiL~3,§64K5(a).

'", ' . - ':,' :. ':" --.-- .,'.'

. againsttheparty ...·.'Qovern111ent'Gode·.§·•••11S.13(b). ····.'I'he

.. -.

11·S13pfovides>·fl1at each>party U••have:theright.:to call••;aridefc'lm111e witnesses,

..'.exhibits,;t~;.·cross-exanlineopposil1g·.\Vitnesses.·Oll>·a:riY.·>mattbrireleVat1t>to·itI1e .issu
i

•

.>lnatter··was·.:not. covered••.in.·direct>.exan1inaUol1,.:to.•.impeaclt••aI1y.·.witness'.:'and':to"rebut'.the>.•evidel1~e.·:···

ycl'itjcal for a pernlit~ucha~.theMRP thririh~st~lkenso.<
"". '. " - " :- '., .,.,' " -, ,'.

'lol1g inits development and applies to'so many ipermittees" ". .... '.. .

. ,. ederal,·iregtllations.i.aISo:ireqture.••at .•Ieast··30'••clays••ia "eihoti()e:.of.~i·Bubli·ciJl~~rillg>·>{)n>· •••• >···'.···.>.;.: •• '.

. .. adoption.ofa draftNPDESperllliL .ld§ 12.4.1O(b)(2)...Adjlldi~~tiv~hearil1gsheld
···'Watef13o~rd in. cOl1siderationofariNRPESpemiilaregoverne(l'lJy.the:R.egiol1alWater.13oard~$qv\;l}

.. :._.

3 NPDESper111its may, be issued only "after opportunity for public hearing."33 U.S:C.

4 §1342(a)(1).• lndeed,publicpal'ticipation isafundamcl1tal-"'an.d non:.discretionary---- coniponentof'

5 ~issuing-,Ca]\lPDES'permit:·'c~,..--..- --..--- --.-- ----- _c ~..c~_.c ·..•. , •. _ .••-,• .c::'.

5;23.'CaL·C~deR.eg.§648et.secJ.,Chapter4.$ >

y,rith§11400·()ftheO()vetnrrientCod~),;s~cti{)

6

7

8

1

2

9

IIC.F.R. §:124.10(b)(1)..·· Thisis'parfic
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1 on thedraftpennitraisedduringthe public comment periodor fit the' allyhcaringol1 the penult.

was,followed bya

··onal Water Board's Adoption of the Fi~alMRPWas'
ally Defective.

The RegionalWater Boardprov .insU'fficientnotic~ of the'
October 14,2009 hearin.gon the. mal Tentative Order.

Legally sufficient findings.

1.

'The
Proce

2.

ARGUMENT

A.

II.

.' -. ,"'-" .
, . . ' , , . '.'

wheth~r••stricter·regttlatio1Js·tha.1'lthose·foundin·theOcean·.PlaIls:~rejn·fa.ct:'!riec.essary.")

. . ,,' .

.·ControlBd." f16;;:Ca1.App.. $d751, 758-59(198:1}(rejectihgc()flditior1sitlIUlN~J0[rz.;Spenlllthas~d

.' onthe.·$tate OceanRlanthat.were·ul1suppottedbyf'il1dltrg$tl1at ..fjllclJ.stlindardi{W¢re.·"ll¢C~ssaryfo.

protect .~peCific ·ben~ficial ..:uses···. ..' . ·The··absence ofsl1ch.··evidence·11lakes'.•it•••impossibIe;to•••deterrriine

2 C.F.R. § 124.17(a).

23
. .

24 The MRPis the culmination ofnearly five years .ofworkbythe Regional 'Water Board,

25 .permittees, andstakeholders. Thepl:ocesshas beenite!'attve, and the Regionill Water Boar4has

26 established a pattern ofalIowing timebetween iteratiol1stofacilitatepublic.participation.· •Thefirst

4 Because issuitlg an NPDES pcrll'1it is ·an adjudicativeaetion,thcR.egionaFWaterf3oal·dis

5 requIred to make "lcgaUy-Suft1ciellt frnd1iig~H-in -SuPport:o:rltS-cbi1c1Uslohs.---f_ree1rFre~petitlonOJ------~ --,',,----

6 Pact/lcWaterConditioning Assn.). Il1c., State Water Boarcl0rderWQ 77S16,at *7{citingCityqj'R.

7 P. Verdes v. City CounciFoj.R.l-lills, etc~, 59CaLApp. 3d 869, 1298a1. 'R,ptr; 173(1976);.Alel'ced

8 Coun(y !JoardofSupervisorsv.Ca1tj'orni:a ElighwayCom'n, 57Cal.App;3d 952, 129Ci:l1,Rptr. 504~

9 (1976); lvfyers v,J3ogrdoj'SujJervisors ofCty. ofSanta Clcma,58Ga1.App.3d 413, '129 Cal.Rptr.902,

27 draft permit-v.;aspublishedforndticea.nd yomll'1cl1t OnDeC¢inberJ4,:2007.
" , , ,'.'

28 publicworkshophe1cLbytheRegiomtlWaterBoardinMarch2008. Nearly>a:yearlater,.onFebrua.ry

st2748053 '7

22

16

17

18

19

20

21

12 Angeles, 11 Cal. 3d506,.5:16-517(19'74).

13

.. ..

'10 (1976).).···.·Adequllte.findjngsas$ure that th~'pennitis thexesl.llfofcareful•• consideriltipn.ofthe.·tecotd·

11 .before the agency anclfacilitates.rcview.· TopangaAssn.!'orcrScenic C()mmul'lityv,CountyofLo.~
, ':. -, -'.. "',' ".' •• ' ., "C' .:. - . ',. -: __ • ''''',. ..-- .. ":-_.

, 15
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.ngshall.be,givcJ'-
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. - -'.. .":; ...- ..

-·The<Regional}VaterBo*rddeprlvcdpetitionerofthc OPP()I,tunitY
tocommentons\lbstantiv~ new.requirclllentsiJlJheJ\1J{P. -

2.

sf-2748053

require~nents-intht;fe·deral- _Statiiteah(fregurations:~ 33-Ifs;C·.-§-]2Sl(e)i4(fc:F.R-rI24.YO(b):c2T"

However, atfheJinalstage, the Regional Water Board abruptly departed fromits ptioretIorts

to provide for meaningfulpublicparticipatiol1. On Septell1her24, 2009, the Regional WaterB9ard

published anew "FinalTentativeOrder"reisstlingtheMRJ>,tQ be proposedfor adoptionbythefliU

- -

I 11,2009; the Regional WaterBoard produced -a tevised draft. ()nMay13,2009,th~ Regidna1Water

2 Board held a public hearing to discuss revisions to the December2007dratL At each preliminary

3 stage oftheperrnitting process, the RegionalWater Board provided sufficient notice andsolicitecl-

4 public comment on revisions from the prior draft in keeping with the public participation

9 Regional Water Board_atitsregularlyschec.luledOctober14,2009 meeting. '"Not only did this'

15

27

12

28

23

24

25

26

13 least.·30---clays,befbrc.·thc·hearil1g.")·•.(empnasis-'added);)

_. ". .
':"c.:' ":, =.:"

10 truncated notice ,period;depri~'ePetitioner and other stakeholders: ofa full.andmeaningfulopportunity
. -- " " "'.-.",,: . ,'. ", ':.', ,-:',:. ".:... ":::,.' -:'. ,.

11 for connnentand partieipation,itfailbdtoprovide,3O;'daYJIlal1d~tory -advance11()t1cerequireci. l1I1der

16 Thereis·-n9disputpthatthe -Septe111ber24.Fina1T(;mtative0rder.-containedsigl1ificant

17substantive.-:changes-.-frornlhe":Pebruary.-2009draft.•that.-wasthesubjekrdftl'1

1'8 May--2009hearing,'or'that.th6changes -\vil1·-res1iltinaclditlonal •.costsa!1d••bllrden~.--()rlpermi

19 -- APpendix.Bt()Firial-;i'elltative;io~der, shoWiilgCll(lllgesJto111F~Brti(lrY2009;tentative -order.

- 14

... ·-1- .---.----------..-....--
I 5
I

I 6
I

I 7
8
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.. .. - ,- - . .

eptedno furtherwriften:piiblic cornme

• Arequiremellt thatthemunicipaLpcrmittees produce~rreportdetermining
feasibility or infeasibility ofLID measurenvithin the next 18 months;

'. A requirement thafthe municipalpermitteespioposeanLID treatmentreduction
SpecialProjectcredit system within one year fOr projects that have demonstrated,
environmentaLbcnefits.to allow a portion ofth~.,stormwater runoffonsiteto be
treatcd bynOl}-LID, or so-called "conventiollal,"treatment measures.8

.

. '.- -, :,'.::- ::.'" ,

order, the Regional WatefBo"

sf-2748053

. .... 8 This could.relat~toBrownfieldSites,lowhlcomehQusil1g,senior citizen, nousing,transit
onented developmentproJCcts andothednfillorredevelopment projeets. ' ...•......•.••....

." ' .
. ,' '."

trashprovisions.testifiedtl1atthechangeswereuotjust signitican.tbut"histori,c." Cfr... atp.. 7S·

. ,. " , .

Despitetneextensive,hl1dsubsfantive·11.ature·ofthecllang¢sft"Oluf~eFebrua'ly::fU.10',

. .

The Final Tentative Oi;deralso introduced,'without more l11earungful opportunityfox

commentoramtlysis,prescl"iptivearid burdensonle neW structUI'aIrequirements fprme capture and

containment of trasliRegional Water Board staffacknowlecigedthat these new provisions would be

costIyfo·permittees;itestilllatedthat.theassociatedcapitalcostalonewillhe arotind$28 million

dollars .overtb.epermitterin,aridfurtheradmittedthaFithas identified ollly$5milliol1in availaBle
"".',',:. ,"

funds ..'(AppendixDtoEinalTentative Order,. atp. 6.)

participation'bythe.perlllittees~howouldbe ,subjectto'theseburdertsomelle\~reqdir~mel1tswa~ .

'Iimited:1:oJiverninu{e'oraltesti1110nyatthc'Regional WatefBoard'sOctobefJ4,2009 hearing dn:the .

MRlt...·.(Transcript·ofOctober '14, ,2·009FIearing(h¢reinaftet"Tr."). :The Regi()IJalWater:Board's:

statement.thaltheset~vjsioI1s:·wetetlle'iolltgl·()VYth, ofcpmmel1ts"subm.iltecl,byBe····'
. , ',' .-" . ".' . ,-" ., ,,- - . , ' .."". ,.;. .-' ", ,'.' .:, ','.

. - ... . ' . . ,.

interested,persons.·isrtot'.accufate,,'·is .al10versimplicaiioI1,of±hc:cl1anSes,:and'does:uof:jh

.tefusal··to.,allow:\vritten:couunents'.onthesc··revisioris.

DuriI1S:thel1earing,:members.'.of:the .Regional Water Board:artcl,:thewitnesses'wliO':testifieEl'
.; .. ,"::','"."

.:agrecdmat··the.·,new. proyisions were 'sigilificantly .different.:from::thedraft:discu~sed"at:ihe ly,r~Y'::2P09:

hearihg. (See,. e.g" :Tr.afl'k3f(commentsofMLMoore:"parficulaflybetweehthepilorpr6j~ct/

workyou just discussed, ,and the low impact ·de:velopmentrequ~reme,nts.:Because } tJ.1inktlley,botn ..

progressed very-onapr~ttyslgniticantpace·sinceMay.") AwitrressforagroupfavQringth~new

3

4

2

1

24

15
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16

17

18

19

20

21
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7

8

9

10

11

12

14

22

23

27

28

25

26

..--.- -----~--5·-·-· ~TFinaItenfative~-oraer~secCtlon~c;t:3J5nJ(2)(oT;--G:3-:c{iiJ;-:(j·:J:e{it}:t-··.,--"------~-------c------:-···--··--~-_ ..,._c_~



vised drafrwasllot Circulated tor··
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But we are concerned that at the..." hearh1g,jhter~stedpersons .and
pellnittees werenotgiven.adequate timeforeview .laterevis!oJ1sor to·
comment on· them; (Jiven theintenst;interestinthisissue,lhe Regional
Water Board shouldhave diverged..r~omits strictrule limiting'.. .. . .
individual. ,~~peakerstrrthree minutes and conducteda m(?rejc)rmal ..

. '::

tJnder.sim.ilar·c1l'cumstances, the State Water Boaru has expressedconc.ern.•fhat such.

heard:

sf~2748053

···bUtdensome·.anu·.·il1flexible··newprovisionsbe,ing.. added .·~() ••late;.iIttIi¢';Pt()CeSs;zfud··.withol1t.. the'

23

14

15

16

17

19

20

21

22

1·8though.andllotesomenewcl1~ges;inthepehl1it~alldtliat

26

27

28

24

..' .
. . ' ,. , . :

12 (See;e.g;,Tr;atp.82(r~fusingtoaUow;awitness·toprovidetl:leR~gio:naIB()ardWithacoPYQf

13 writteWcQmrriept~).)

. . :

1 (comments of D'l.VidL~wis: "'This is a'big impr()ven'lentfromMay. Ahdwex,'allthesehistoric

2 changes " ..").)

3 Yerdespitethe nature, scope, cand buraensofthese·l1ew'aIiclcoiltroversial provi~i(nlsan

I· 4 failure oftheRegional WaterBoardto allow writtencolnments,each itlterested entity~vasallovyed
··1--- .----------5- -only· fl~6mll11it(;s·iosp~ak,and~~st.m-couragelbc);~th(fc]fa]-r·tolln1irre1narktto-Tes~-th~ttthi:ee------e,---_c..._..

6 minutes;· (Tr.at p. 51) Permittees who wished to present more thanone witnesswerc required to.

7 splittheir±lve.,miIiuteaIIot111cntamong thoscwitnesscs;(J(j;) The ,only exception wasgra.Ilted toa·

8 \vitness· ~ppe'lringonbehaIf ofonegrotlpthat favoredfhe n.ewprovisions:·· Thiswitn~ssvvasallotted

9 tenminutes.(Jd. at·p.92.) .While the Regic)11al WaterBoardstaffwasaHo'\ved to/tesponutoaIl

.10 comments. with'no·.time·.limit,'.ariu·.was .questioned··by the··members··of.the ••R.egional•• W,aterBoar4, ;no

11 additionaltimewasallotted.forPermitteestoquestiollsta.ffdirecU)rorto suhmitadditiOl1alevidence: ....



11

process. Such a process ShOllld pr~)Videadequatetimeforcolllment,
including continuances where appropriate.

In· re'The Cities 0.£BtdljZoweretaz, ,StateWater BoardOrderWQ2000;'1'1 , at*24 (Oct.. 5,20(0)

The ••Regioua)··Wat¢r.·:Board:iFai1ed··t().·A.driqua.t~)y ••R.~spolldiito
Comments.onits'Pri0J:'Dnift l'entativeOrders. .

... "'. : .

ignoredthe-StateWaterJ30ard'sadmonttion. .As a result, Petitionerhas thus far heendeniedthe.right

. . .

Federal.perniitt!ng.regu,lationsrequlte.·that states::.issuing

provide responses to pllbti~commentsondraftpern'lits.. ···40C.F.R.§124.i7(a);1'lreJR.egional\\Tater·i

. .. "

(emphasi.sadded). TnthellelWower case, the State Water Board aclmol1ishedR.egiol1alWat~rBOards
," , ." - .. ,.' -",,' - ',.

. " ...-'- - ,,:.,:::,::",'::.", " - :'<:.... . : ,',,:" ",' . , ,..

ignored or, .at most,gave:1ip~ervice tOmallycol11UlentssUggestiligpragIrlaticmodificationst111lt

would,. among .othetthings~helpavoidwasling;l'esour()~sal1.d76rniitigatetheecon()Il1icil

sf-2748053

ld. at *24 n.25 ("For future-adjudicative proceedings that arehighlycontroversialorinvolvccQniplex
" . .

factual or legal. issues, we encourage regional'water 'boardstoJollow the- pr6cedures for formal

"

totuH audibirpal"ticipation In the permitting process, as requiredul1derboth fedenil and state law.

hearings set forthinCal. Code.ofRegs., tit 2J,section648'etseq.'~)'·Those regulatioPsTequitethe

Regional Water Board to agow 'intere-stedpartiesthe 0PPOl"tllI1itytoctoss·examlhe witnesses and .

presentcontrary evidence. CaL Code Regs,tit. 23,§648:S:(a).Tl1eRegional'WaterBoardhere

4

1

2

6

7

8

9

10

11

12.

13

23

24

25

26

27

28

22

14

15

1'6

17

18

19

20

. 21

to employ tl1eproceedings for hearings seHorth insectlon6480flhe-RegionalBoard'sregulations. ..+_ _ _ _..__ II-~··-·_--_ ..··_-._.~__._.__c~. _·~.~_._.-._. ~.•._ _ ,.~.,,__.,._.•,_••••••_~~••••=..•~,.~ ~.c~"' .•~c_.__•• __._,.._".•__c....·::..=._~_.c.._= c.....•."- __
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outcome a/the initialfeasibility .
.." ... ',' :" "'. '. ,''"., ,',: ': ,,' ".,' .

ofcriticar .

~oardasapublicenti .

12
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To better illustrate these deficiencies, a fewillustrative examples ofsubsta,lItive.and important

. 10 The Final-Order and aU associated·
http://ww'vv.s'vvrcb.ca.l1ov/sanfran.ciscobav/w

analysis·,·oftheprovisiorisset

11 Likewise,the Santa ClaraProgram·submittedcomments.on Provision C~150ftheIvlRP....•..,..
noting that ithadpreviously.developedand obtaine~;approvalofacomprehensive.non-'stomn.yater;'·
discharge managementprogram. Itasked the RegionalWaterBoardstaff to explainwhythati.
program was noJongeradequate or.could not simplYbegrandfathered, thereby saving.signiticant ......•..
public resources while continuing to protect water quality; it also asked the staff to explainwhere.the
existing program had failed to protectwater quality. The response fails toprcivideanydataQr .............••...
analysis, merely paying lip service to these importanipointswhile·at1empting to put the ball backin
the municipalities' court. Id. at502-503 . . .

diversion:'.studies•.'are.·.111andated:•.•il1·.the·Final: .'Order, ..regardles.~ ..(~· ..

sf..2748053

:: .. ,,: ....... ,,, . ",,'

·pt()cedural.•failh+~sill··cOllside

required.·· (Appendix F,at p. 4·

providing an equivalent amo·

permittees in this.economicel

. importance to the permittees, :.

6

C111alysis. (Id.)· ·In lightofthe(rv~rwhetmingevidenceof·fiJJa!l.ciG1ldistresssufteredby:iinunicip}il

. screening mechanism to determinewhether and to what extent the pilot divel;sionsshouldbe

1 (See Appendi.ces E andF ofFinal Order.)l0 However, ac1()serexaminatiol1o:fit revealstharit is

2

issues thatwere not adequately addressed in the RegionmWater'Board's responses to comrrients· are

discussed below.

CommeIlts.·submittedby·.the:Santa ClaraValleyUibtiIl•• RunbffPolbition·Preven.tioIl.Pr()gram,·

10 . for example, requestedthatthe Regional WaterBoard:srequitementfor anirlltialdesktop,'feasibility:

23

24

25

28

26

27

: .' ,,,':,. -:", ,," :

3 two or three words. (Id) Fewjifany, meaningful chang~sweremade inrespol1se to c

4 submitted. In other wotds,d~spiteproviding a volumihousahdnice~looI<.iIlgchart, therespon.ses

-----------5 -- -'-C\veie··stlbst~ntivefy···too~liitIean(ftoo ·lafe~to-be-meaningfUras-'is·r~qlllrea"BYlaw;-c,-,.-"_~_ .....__.c'__"'_-,-"-~-,-_"-," ,c..,':- _



1 In addition, with respect to new and redevelopment requirements, several Permittees provided

2 evidence that vault-based systemsforon;.site treatment ofstorm water are effective in removing

3 pollutants and that theTe are situations in which these types ofControlStepresen.tthemaximum

4 practicable level of treatl11entGS'ee.. e.g., Comments ofSanta ClaraValley UrbariRtmoffPolltltion'>"

5 '-prev;nif~nPi:og~·mIl·eScvIJ.RPPp~')~at-pp.Lf=-5;-C-onun~~ts-ofth-e-Alarned~-C;-ountyWide-Crean-----~~----- ..-----
. ,,' . \,

6 Water Progranl, and Comments ofthe CityofDublin,atp. 7.) The Regional Water Board staff

'. .

changingthe rcquirementsinsomeexistingHM pmgratl1s,nosuchtevision'was!l1.adetotl1e '

. -

therefore facially responds to the commeTlt inquestion, itsidcntificatiol1..ofchangesmade inre::;ponse

is'inacc4rate and misleading, and it is thererore 111adequateand h~gal1y insufficient.

respOllded by asserting -'-. without providing an evidentiaty basisorcitatiunJo EPA regulations OT

permittil1gguidance>(sincenoneexists)~ .that,LID measures,ratherthanthe yault-based·.systerns,

represent·the. "maximllln··extent••practicable" ••because··they.address. a.broader, range··ofpolllltanfs'··and

provide ()ther benefits. {Responseto.Comm.ents·on Febniary2009 Draft.} This response is

inadequate because.itassumes,ratherthatrtindswith 'adeqnatesupport,that LID ineasutesare

"practicable."" ·Indeed., as.:discUsSed.in..niore.detail.below,theR~gional.water·.I3oard·haseffectivg'y •• ·· "

very/easibilityofL+D'rneasures·.imposed in the MR.1>;

.A number ofcommentersalsotequestedmore tiri1cforimplenlentation ofnewrequir¢trl¢uts

. -
:. ""'. ".. : ,:' .':<',:-':-: ....:

deadlines 'fQt their implementatiQn. (Final Tentative Order C3~g.ii(5);'C.3.a.ii.)W.hileth~respotlse23

15

16

17

18

19

28 Board's responsetocomments.andcompliance with mandatory public pa.rticipationrequirements.
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1 The Regional Water Board staff's responses to many of the comments submitted were either

2 dismissive, non-existent, based on a mischaracterization of evidence before the Regional Water

3 Board, iila¢curateand misleading, or non-responsive to the issueprescnted. Nonesatisfiesthe

4 requirement fora l'casonable response. 40 C.F.R. § '124.17.
--,--,--------------·-----...---.---11--------.-----------·-------------------------------_.- ----... ------.-----....---.---.---

u. Th.e Fillal MRP Is Legally Defective.

6 The FinalMRp·tails to satisfy the requirements offedera.land statelawgoverning the

7 issuance ofan NPDES pennit. Two of the l1ewprovisions included in the filmlMRP -theLIDal1d

8 trash provisioits ~arehighlighted below. While the defects discussed here may also affect ()ther

9 permit provisions, thesetwdwere the focus ofmuch ofthe testimony presentedattheOctobert4,

10 2009hcaril1g, andare.useclheteas illustrations.12

11

12

1. Tbe.·~egional.\Vater·.Board'silnposition ..ofLID·.Ineasuresandnew
requirel11entsfortrashcaparenotsupport~d legally ....
sufficientfiudingsandcann eSllpportedonth ord beforc, it• .

13 thefederalCleanWater..Acfrequires··.stoml··water··di~charges·.to'beco111rolled't0tl1e .

14 "max.imumextent practicable." .33 ·U.S.C.§ 1342(p)(3)(B)(iii);, Thist~rm is not delined in the

15 federal statuteo! itsim.plementing regulation,buthas been interpreted.by·theU.S. Ellvircmrncntal

16 Protection Agellcy and" courts to reLJUire impositionofbest managementpractices, or "BMPs."

17 Defenderso.fWildUj'e.v.BroJllner, 191 E3d1159, ·1166-67 (9thCir,.19Q9).
.' .

18 Neitherthe Rilla1 Tel1tauve Order,nor the Final OrderasiapprovedbytheRegionalWater

19 Board, contains··any additional findings supporting itsconclusionthattheJJ.eWLID.m~asure~requitcd

20 under the·.FinaIKtlRPrepreseiltthe"maximumextent practicable." Indeed,theevidencebeforethe

21 Regional' Water Board was to the contrary. As the Regj<.!ual Water Boardsta.ffadl1i.itted,·.i$e

22pettl1ittees Urii't0l111ly testt11edthatthe new.requirerrtents would be difficult and expensive to

23 hnplenlelit,andmay'well be out ofreach. (See e.g., Tf. at pp. 53~54, 58, 83,121-122, 125;) As one

12 Comments in, the record submitted by and onbehalfofBay Areamunicipalitiesraise the
issues towhichthis sectionofthe Petition is addressed with respect. to many other requirementso£
the MRP,inc1uding, but not limitedto: Provisions C.3 (e.g.;C.3.g,.C.3.i), C.8 (e.g.,e.8.djii, C.8.f),
C.ge, C.ll.(e.g., C.l.l.e,C.ll.f~C.l1.h,C.ll.i,.C.l1,j),.C.12.(e.g., C.12.e,C.l2.f, C.12.h,CJ2,i), .•...•••..•
C.13{e.g·,G.)3 .•e),and 0.14.••Should. this. Petition .beremovedfi·om abeyance.. PetitiQuerreservesthe
righttoelaborateontheseanCi the illustrations above. . .

24

25

26

27

28

5f-2748053 14
PETITlONFOR REVIEW



I Regional Water Board member summarized succinctly: "Well, the state of the economy, or the.state

2 of the cities is such that, really, going backward, they cannot have it, they cannot afford it." (Tr..at p.

3 159.)

4 To'find' the basis for the RegionalWater Board's implementation of theserequirements, .one

5 "-lnll~tirt$tea~p'grop'rtiito'ugh·theC-re;;ord',to'deterri1lile'whethersome'coniBliiatlon--6fci;edlbfe-'--'·-----'~ __ c- ,

6 evidentiary items which supported some line offactual andlegalconcIllsionssuppo1'ted the ultimate

7 order Of decisionofth.e agency;' in contravention to the requirement for clear and explicit findings.

8 Topanga Assn, jar a Scenic Community v. Cou11tyofLos Angeles, 11 Cal. 3d506, 516-:517 (1974).

9 A,searchfor 'such findings would also, in this instancc, prove fruitless. Instead ,ofevidence'-

10 basedtindings, the Regi()nal Water Boardstaffsimplyassertsin a separate document that"LIDis

'11 rapidly being established as the .maximl11nextentpraeticable (MEl')'standardtornew and

12 redevelopmclltstormwatertreatfnenl." (StafIRepo·rt,atp. 2.)13 "Infact, even this SOlne\vltat··
. .

13 equivocal.andunsllpportedstatement is belied by the very conditions.0f'thefina.lMRP,wmch

14 1) requires permittees to conduct .studies'ofwhether the LID measures requiredundersectionC.3 of

15 the MRParefeasible (FinaLMRp:at C.3.c.i(2)(b)(iv),-(v).), alldi2}requires<lproposalftolTI

16 Pennittees to support'III) treatmentreduetioncredits forSpecialProjects.,.(FinalMR.P··at

17 C.,3.e,il:(1)&(2). The'factthaftheRegional WaterB()ardcle¢ll1ssuch.$tudiesl.1ec¢ssary>conflrrn,sit~a.t

18 it is not ill possession of sllfticient evidence to COl1Chloethatthese measures are "practicable." ,rHus,
. .

19 inclusionofthesestlldies intlte·MRP, is a tacit admission. that the RegionaIWa.tetBoard.ca''ll1o{;l11ake,·
. , ., .,' .. :.' ....

20 legally. sufficient findings tosupportits·conclusion,thatLIDrepresentsMEP; ,. Incorolla:ry~to.ll1ft1Ce
. " -'.':,- ....

21 suchflndin.gswQuldbeana.dtl1ission thattherequired.studieswereexcessiveandun.n.¢cessary.
. .. . . -,. .

22 Indeed, the Regional.WatetBoa.rd'sinsertion.ofthes.e req.iiire1l1elitsinto the MRPbefore ithasthe

23 supporting data is ba.sed on speculation, not evidence.

24

'" [3Even if thisration(llewere sut1icientandsupporledbyeyidence. astatel11el1tilltheStafI
RepQrt.or.other .~upp~rtin.gdocumentcannot substi~1.ltefQrflndil1Bisin thepel1l1it. ., .•In /'eCitY4ftcl
CountyojSanEranclscoetal., State.BoardOrderWQ9 atpp.•·*28-29 (Sept..12: 1995).'

25

26

27

, 28
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1

2

2. The RegioJ1al WaterBoard bas fa.iled tOfperforfil the analysis of
countervailing economic factors required under State law.

3 Having failed to establish that LID is necessitated by thefederalMEPstandard, the RegioI1al

4 Water Board has also failed to make any findings that wouldsuppott aconclusion that tID nleasures

5 -are necessary Qf-appropdatfrunaerstIfte:laW~----:fndeea;111eevTdefice'orrthe-recotd-\voulU"ll-at-sup-porr--
cc

---- -.~~-~-

.PETITION FOR REVIEW

16

111isisgreat,¥\,ehavea f1veyearper1l1it,we-ctW-lookforw~rdtothe
future,thebar has been raised;.but I caption allofyou,a.san.elected
ofiicial,atld you all know in your owncoItlmunities,thebpdgetary ..
considerationsarellotjust ending at the end ofthis year, tl1~yare;.going

to be next year,the year.after. Concordalonewillhave$9.7111illion
more·we will have to cut. Wejust.lostclose·to78.employees,20··
percent ofourworkforce. We willbe cutting agp.inmorestaff.So
these monitoringrequirements[arc] still ofc0l1ce:rn,a very large .
concern, becausethe amount.ofmoney iUs going to take to [condpct]
these .studies,eventhoughthey are,spreadover a period oftime, you
ares tiUtalkinganywherefrop1 $6· to$43nlillion in c3pital costs. •••• i
throughout the permit•over.that five years to agdress:some oftheissues
identified in those studies, possibly, anq youaretalkingabout$12,.15,

Numerous witnesses also provided testimony about the economicwlreasonablenessofthe

MRP's requirelnents.given.:thetenuousfinancial conditions facing municipalpermittees. Addressing

the petmiCs·extensive 111onitorillgrequirements".one.VYltnessirtparticulartestiti.edin.detailabotltthe.· .

direshQrt-term..and·.long~tetm·,econo111ic'realhies facing. elected"officials and·thetax~ayets~ho;must
. . ..

fund thestudiesancl otherlIiGl11datoryprovisionslllthenewMR.P,rebutting.lheRegiol1aLWa.ter

Board'sbeliefthatdeferring the lUostcxpensive provisions10the end Oftheperrnittingperiddwollld· .

alfeviatesuchconcerns:

s[."2748053

such findings.

ImpositionofLIDulG.asuresbasedsolelyasameasutethatis Inorestri:n.g¢nttl~1nrequired

under federal lawtriggers the needTor additionalanalysis. CityofBurbank v. Stgte JVater Resources'

Control Ed., 35 Cal. 4th 613, 626-27, 629 (2005). As a start, theRegionalWaterBoat-dwol.lld have

to undertake a ca.refulaitalysisofteclmicalfeasibility ancl econornicreasonableness of its proposed

requirements.WaterCode§§ 13241(d), 13263(a).11 didnOtdoso. 1n£aot,at least oneme111berof

the R.egional Boarde",ptessed the strong beliefthatlheLIDptovisionsasvvrittenweretoointlexible

to be feasible,<especially ihfheutba.:n. infln <mntexttl1atrniill)f ofthepetrnitteeswillhavetoaddtess.

(Tt. at pp. 36-37.)
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7
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1

2

3

18 million of studIes, ofgetting data.... r think, ill reality; 1 want togo
on record that you may hear from us in another year or two, saying,
"You.knowwhat? .There is not enoughmoney to do all the studies that
you ask for in the time frame that youpUlout in this permit."

(Tr.at 111~113.) .

5

6

7

8

9

10

11

12

the new trash capture requirements willearrya capitalcostprice tag of$28 million, a114 aetm.itted' that

they had identified only $5mitlion dollars in public resources available to fund implementation.

(StaffReport, .atp. 6.)

While the reeordis'replete with such acktlowledgemcnts by the. Regio11.alWater Board that

the new requirements (LID, trash capture, monitoring, and others) arecostly and burdensome, it does

not contain anyactuaIanalysis bystaff ofcosts against the enyiromnenta1.benefit to be gaIned by

theiriJ.npositi.on.14 Por this reason, and onthis record, thereqtiirenlents'areunsustail1ableUlldetState

law.

17 . . '. .. .' .
requirements for LID measures}' (StaffReport.atp.6.)· It also failedtocOnsiderhowthe~10re

13

14

15

16

18

19

20

21

22

23

24

25

26

Moreoverj the Regional Water Board has not made any specific findings supporting the

conclusion that these .11eWrequire11lei1ts,are necessary to mainta.i11anyspecific beneficial use ticd to

local receiving waters. Instead, for LID, for·example, the:RegionalWater Board.simply points in a

staffrepprttO$torm water permits adopted in othe7' regions thathaveimp1eme11.ted "ex.tensive

extensive new andredevelopmentcontfolsand hY4romodifica.tioll·r~qtiir¢rnents il11plemel1tedhlthe

permittees' jurisdictions a.sa resultoftheir prior perrllitcompli~nce mayaIreadyheadequateto

achieve protection ofbenefidaluses(as their priorpennits·fil1dingsdeterillil1edthey:.would).'This

"tIre" a.im. ready" approachis .simply not suffIcient to justify permitconditions in. exgess'ofthose .

required'llJiderfederaI law.· Souihetn Cal. 'Edison Co. v.Statt; 'WalerR(!sources·ConltoLBd., "116,CaL',

App. 3d751. 758~59(1981).

17
PETITIONF<5R REViEW
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,

27 14··Municipalitiessubrnitted··many suchanaIyses;•. b'lltthese"were:·dism.issed origrloIled.
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:Morethan one witnesstestitied at the October 14,2009 hearing that the imposition ofrigid

1

2

3

3. The Regional Water Bo~rd hasllotanalyzedthebroader
environmental impacts of the newrequirements.

4 new LTDl'equiremcnfs couldactua.llyhave an adverse envir01itn.enfal··impact, by discouragil1g'
I . . . .' .. . ' '.',.' ..' . . .' > .' ':, ........• : •.---,----·------------5' envitonment-aUy respQl1Si151e-infi1Ypt(~i~--cts~~-(Se1:?;-e~g:;-Tr:-a.t-r21;;23-;-·'W-e~lravecstrd1Tfrcdttcenis"fhat~-~ -",,------

18

ThenewL.rUprQyision~v.iolatetheprohibifiollonspe( .gJ1l.c·,
meausofcompUauce.

4.

fully implementing thIs' requirement on ccrtalntypes ofprojects will bevetydifficult.ln·fact,

complying withthe LIDrequitement as it is\vrittenmay not be'possible for. some projects and may

deter responsible redevelopment".) 'Witncsstestimony alsosupportedrevisiol1s to the Final

Tentative OrdersuggestedbyRegional Water Board Inembers tcrallowgreaterflexipilityinchoosing...

fromamongcnvironiilental1y SOUlidtreafulentmetlmdsby:elHninatinglanguageinthepermitthat

discourages the use ofbiofreatment; (See,e:g., Tr.atpp.105,120).124, 130.)'Thesere\l1siol1swere

not. included.
.' "," - .' ..".

Becausethese·pl:dvisibns.•relating· to LID·.and tra.sh:reI110val'exceedrYfE,P,.theyare·nOfexen).pt·.

. .. ...

specify the· memls ofcompl1ance. Water Cdde§ 13360 ("Nowaste discharge requirement()rother

Tllljoughout.the::MRP·••~eveIopmentprocess,a··number·.of.con!lmel1ters.ahd.··witn~sses;objected ••·.::

to the ·prescri,ptiv¢lless·:oftms:penllit. .For.exampJe,:thereplacenientil1:.the·fil1.aX·MRP.·6:f'111()re

flexible·.approaches.to.responsible· developI11el1tthat·haveprevi.ously:·bee!lendorsed.byfhe$t:ite•.

Water Board with mote rigid, proscriptive LID req¢rements that severeLy Ihnitoptionsa~~lableto

permittees. inplanl1ing"newdevelopmentandredevelopmentprojects \vas the sl.lbjectofspecifi,c

testimony at the October 14adoptionhearihg. (See, e.g;, Tr.atpp. 60-61.) AtleastoncR.egiona]

WaterBoard member admitted.at that hearing Iha{he felt the Regional 'WaterBoardwas·"treadingih·

dangerous territqry here, from my perspectiVe, in- specifyingthetnethod and·means ofcompliance."

eTr. at p. 191.) 'The mel11berwascorrect(TheWaterCodeexpresslyprohibitspel1llittermsfhat

sf-2748053

, ~

frOl1.1thefequirementsbfCEQA pursua,nttosection 133S9·.oft'he·Water Code. Thus, these and ofher

·potel1tia.l··environmentalimpacfs..ofth~se.:provisions::must·be •.analy:?edbefore·they.·maybeapplied

solelypursua.llttotheauthorityprovided understate law,
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1 order of a regional board or the state board or decreeofa court issued under this division shall

2 specify the design, location, type of constmction, or particular manner in which compliance may be

3 had :with that requirement, order,or decree, and the personsoordetedshall be pernli.tted.tQ comply

4
I1------------·-··

I 5

with the ordetin any lawful mantler."). 15

5. The MRP contains 'provisions extending beyond the permit term.

6 Finally! the Final MRP identitles several items. extending its reach well'beyond the MRP's

7 _five-year tenn. For example:

8
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The Permittees shalldemonstrate compliance withDischarge
Prohibition A.2 andttash-telatedReceivingW}JterLimitatiol1sthrough
the timely.implem~ntation .ofcontrol.•1lleasures•..and.•ofuer.actions.to
reduce trashloadsfrom municipalseparatestpnlrsewer systems
(MS4s) by 40% by 2014, 70%hy 2017, andlOO%:hy 2022 as further
specified below.

(FinaIMRP, at section C.I0(emphasis added).) TheMRPis efteefiveDecenlber 1,2009. ·By.law;

an NPIJESpermit term cannot exceed.flveyears. Water ·CodeS 1.3378.For.thisreason,only the

2014 date referencedaboveislegally valid and, those .extehding.beyondit .shouldbestrickenJromthe

finalMRP..\Vhen thelv1RP oranoth~r successor NPDEsp.erm1t isreissl,led, the Regio:n.al Water

Boardcan.reassess the necessity, feasibility, ·al1.dcostqfadditiohakredllction,goals.and itnp6se,any

incremental increase.as .supported'by theevidencebeforeitat thattillle.

Ill. SER.VICE OF COPIES PETITI€>NON REGIONAL BOARI).

Copies of this Petition have been served on theRegiohal WaterB6ardandonallother

Permittees other than the PetitionCL

IV. CONCLUSION.

'For all ofthe reasonssetiorthabove, and others which may be raiseclin6therpetiti.bns or by

a further review ofthe iecordonceit is assembled and ifthisPetition istakenoutofabeyance, the

FinalM:RP is both procedurally and legally defective,

.15 The. LIDrequirements are again· illustrative. First,.they require all covered development
projects to treat100%01' storm wateron site. (FinaLMRp,~ectionC.3 .c.i(2)(b).) This requirement
clearly specifies the "location" oftreatment in contraventiollof section.13360. In addition. bv •
eliminating the use ofundergroundvaults orbioremediationexceptwhere nOne of thepreshIibed,
treatment methods arefeasible,the.MRP is speci!yingthe desjgllandtype ofconstTuction,as w~llas
the manner ofcompliance. .(la.) .' .
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Dated: November 12~ 2009

By; .•. ~jj~
Fred Dmz
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