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BEFORE THE STATE OF CALIFORNIA WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of: Order No. R4-2012-0175, NPDES

Permit No., CAS004001

CITY OF GARDENA’S PETITION FOR
REVIEW AND REQUEST FOR STAY

[California Water Code 13320(a);
23 CCR § 2050.5(d)]

CITY OF GARDENA PETITION FOR REVIEW
OF ACTION BY THE CALIFORNIA REGIONAL
WATER QUALITY CONTROL BOARD, LOS
ANGELES REGION IN ADOPTING ORDER NO.
R4-2012-0175, NPDES PERMIT NO. CAS004001,
WASTE DISCHARGE REQUIREMENTS FOR
MUNICIPAL SEPARATE STORM SEWER
SYSTEM (MS4) DISCHARGES WITHIN THE
COASTAL WATERSHEDS OF LOS ANGELES
COUNTY, EXCEPT THOSE DISCHARGES
ORIGINATING FROM THE CITY OF LONG
BEACH MS4

N e e N St et e vt gt "t st gt ot gt e’

This Petition for Review is submitted on behalf of the City of Gardena (“City” or
“Petitioner”’), a municipal corporation located in the County of Los Angeles, pursuant to California
Water Code Section 13320 and California Code of Regulations (“CCR”) Title 23, Section 2050, for
review of Order No. R4-2012-0175, NPDES Permit No., CAS004001, Waste Discharge
Requirements for Municipal Separate Storm Sewer System (MS4) Discharges within the Coastal
Watersheds of Los Angeles County, Except those Discharges Originating from the City of Long
Beach MS4, which was adopted by the California Regional Water Quality Control Board, Los
Angeles Region (“Regional Board”), on November 8, 2012 (“Order” or “Permit”).
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A stay is also being requested pursuant to California Water Code Section 13321 and Title.
23, California Code of Regulations Section, CCR 2053.

L NAME, ADDRESS AND TELEPHONE NUMBERS OF PETITIONER
The Petitioner is the City of Gardena. All written correspondence regarding this
matter should be addressed to the following:
Mitch Lansdell
City Manager
City of Gardena
1700 West 162nd Street

Gardena, CA 90247
Phone: (310) 217-9500

Email: mlansdell@ci.gardena.ca.us

With a copy to Petitioner’s counsel:
Cary S. Reisman
Assistant City Attorney
City of Gardena
Wallin, Kress, Reisman & Kranitz

2800 28 Street, Ste. 315
Santa Monica, CA 90405

Email: creisman@wkrklaw.com

IL. SPECIFIC ACTION OF THE REGIONAL BOARD FOR WHICH REVIEW IS
SOUGHT
Petitioner requests that the State Board review the above-referenced Order, for the purpose of
overturning the Order and remanding it to the Regional Board for correction. A copy of the Order is
filed herewith as Attachment “A.”! Petitioner also requests that the State Board Stay the Order of the
Regional Board for the reasons set forth in the Declaration of Mitchell Lansdell, attached hereto and

incorporated herewith as Attachment “B.”

! Only those exhibits to the Order that are referred to herein are attached to Attachment “A.”
They are attached as, for example, attachment “A:A” for exhibit A to the Order. Any additional exhibits
the State Board feels are pertinent may be found at: http://www.waterboards.ca.gov/losangeles/
water_issues/programs/storm water/municipal/index.shtml
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III. DATE OF REGIONAL BOARD’S ACTION
The Regional Board adopted the Permit on November 8, 2012.

IV. STATEMENT OF REASONS WHY THE REGIONAL BOARD’S ACTION
WAS INAPPROPRIATE OR IMPROPER

Petitioner believes the Order adopted by the Regional Board generally embodies a workable
approach to improving water quality in the County, while reflecting the work the Permittees have
already initiated and the work they have committed to perform in the future. However, for the
reasons outlined below, several provisions of the Permit are inappropriate or improper:

1. The Board failed to comply with federal regulations by: (I) not conducting a
reasonable potential analysis (“RPA”) when it established a numeric water quality based effluent
limitation (“WQBEL”) for total maximum daily load (“TMDL”) waste load allocations (“WLAs”);
(ii) requiring compliance with non-ambient “wet” and “dry” TMDL WLAs in the receiving water
based on in-stream monitoring; (iii) not providing a discussion in the administrative record
supporting the preference for numeric WQBELs which require absolute compliance with TMDL
WLASs (determined by monitoring at the outfail), while not considering other types of federaily
acceptable WQBELSs including Best Management Practices (“BMP”)-WQBELs and surrogate
parameter numeric WQBELS; and (iv) requiring extra-MS4 monitoring and other actions including
but not limited to special studies, sediment quality testing, and fish tissue monitoring,

2. It failed to comply with precedential State Board Water Quality Orders (WQOs)
including: (I) several which affirm that numeric effluent limitations in MS4 permits are not feasible;
(ii) WQO 99-05, by compelling compliance with extraneous and overbroad requirements; and (iii)
eliminating the iterative process contrary to WQO 2001-15.

3. It failed to comply with the Porter-Cologne Water Quality Control Act, California
Water Code (“CWC”) section 13241, notwithstanding that several of the Order’s requirements
exceed federal regulations.

4, It failed to comply with California Constitution Article XIIIB on unfunded mandates

because it requires compliance with requirements that exceed those required under federal law.
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V. HOW THE PETITIONER IS AGGRIEVED

Petitioner is a Permittee under the Order. It is responsible for complying with the
requirements of the Order, which exceed the requirements of federal and State law, are lacking in
clarity and are confusing. Failure to correctly comply with the Order exposes Petitioner to liability
under the Clean Water Act (“CWA”) and the California Water Code (“CWC”). The Order also
requires compliance with requirements that are administratively burdensome and extraordinarily
costly because the Order incorporates several total maximum daily loads (“TMDLs”). Petitioner’s
existing and anticipated yearly revenues are insufficient to allow it to comply with the Order.

VL. ACTION PETITIONERS REQUEST THE STATE WATER

BOARD TO TAKE

Petitioner hereby requests that the State Board:

1. Stay the Order pending the State Board’s review of the Petition (see Exhibit “B”) in
accordance with CWC §11321,

2. Invalidate the Order on the grounds that: (I) the Regional Board failed to comply with
Administrative Procedure Act “APA”) requirements when it issued a revised tentative Order on
October 18, 2012; and (ii) it failed to comply with federal and State law and precedential State Board
WQOs.

3. Remand the Order to the Regional Board for correction.

VII. POINTS AND AUTHORITIES

The following is a discussion of the issues the City raises in this Petition. The City
raised these and other issues in oral and written comments submitted on behalf of the City as
well as by Ray Tahir, during proceedings before the Regional Board leading up to the
adoption of the Order. Copies of the written comments are attached hereto as Attachment
“C” and incorporated herein by reference.

1. Regional Board Failed to Establish the Need for a Water Quality Based Effluent

Limitation

The Regional Board failed to provide adequate justification for incorporating water quality
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based effluent limitations (WQBELSs) in the adopted Order for each of the TMDLs.? A WQBEL is
an enforceable translation in an MS4 permit for attaining compliance with a total maximum daily
load (TMDL) waste load allocation, which serves to protect a beneficial use of a receiving water.
Specifically, the Regional Board failed to establish first whether discharges from each municipal
MS4 have the reasonable potential to cause, or contribute to, an excursion above any [s]tate water
quality standard including [s]tate narrative criteria for water quality.”™ According to USEPA
guidance:

A permit writer can conduct a reasonable potential analysis using effluent and

receiving water data and modeling techniques, as described above, or using a

non-quantitative approach.*

Federal regulations not only require that a reasonable potential analysis (RPA)’ be performed
to determine if an excursion above a water quality standard has occurred, but that the stormwater
discharge must be measured against an “allowable” ambient concentration.®

Neither the administrative record nor the Order’s fact sheet contains any evidence of the
Regional Board having performed an RPA in accordance with the two foregoing approaches.
Regarding the first approach, such an analysis would in any case have been impossible to perform
(| given that no outfall (“effluent”) monitoring has been required for any Los Angeles County MS4
permit since the MS4 program began in 1990. No intra-MS4 modeling has been conducted either by
the Regional Board or by this permittee. Further, while wet and dry weather monitoring data have
been generated relative to some TMDLs, such data cannot singularly serve to determine an excursion
above a TMDL. Outfall monitoring data also needs to be evaluated against in-stream generated
ambient (dry weather) data to make such a determination. As for the second, non-quantitative
approach, the Regional Board also failed to provide information in the administrative record
indicating that it had performed a non-quantitative analysis based on recommended criteria described

in USEPA guidance.

i NPDES Permit Writer’s Manual, September, 2010, page 6-23.
Ibid.

540 CFR §122.44(d)

S Ibid.

" > A TMDL is a type of water quality standard.
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In lieu of conducting either a quantitative or non-quantitative RPA, the Regional Board added
a third method of its own invention. In its Fact Sheet, the Regional Board concluded, based on its
reading of the NPDES Permit Writers Manual, that: Reasonable potential can be demonstrated in
several ways, one of which is through the TMDL development process.” In essence, the Regional
Board is claiming that the same analysis it used to establish a TMDL constitutes a type of RPA. The
logic it used to arrive at this conclusion is faulty. A WQBEL is a means of attaining a TMDL WLA,
which is typically expressed as a best management practice (BMP). Before a WQBEL can be
developed, however, a need for it must be established. As the Writers’ Manual points-out:

The permit writer should always provide justification for the decision to require WQBELSs in

the permit fact sheet or statement of basis and must do so where required by federal and state

regulations. A thorough rationale is particularly important when the decision to include
WOBELS is not based on an analysis of effluent data for the pollutant of concern.®

It is clear that no such rationale is provided in the Regional Board’s fact sheet which, in the
absence of effluent data derived from outfall monitoring, would have been absolutely necessary to
justify the need for a WQBEL. It is possible that outfall monitoring could demonstrate that existing
BMPs implemented through a MS4 permittee’s stormwater management plan is already meeting a
TMDL WLA, thereby obviating the need for any WQBEL.

The absence of any reference to WQBELs in any of the Regional Board’s TMDLs further
counters its assertion that the TMDL development process satisfies the RPA requirement for

establishing a WQBEL.

2. Numeric Water Quality Based Effluent Limitation Compliance with TMDL
Waste Load Allocations is Improper and Arbitrary
Even if the Regional Board had determined the need for WQBELSs based on TMDL WLA
exceedances detected at the outfall, its definition of a WQBEL is still inconsistent with federal law.

It has defined a WQBEL to be the same as a TMDL WLA as the following indicates:

7 Fact Sheet, Attachment “A:F” Order No. R4-2012-0175, MS4 Permit No. CAS004001, page
F-33.
® Ibid.
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This Order establishes WQBELSs consistent with the assumgtions and requirements of
all available TMDL waste load allocations assigned to discharges from the
Permittees’ MS4s.’

The Order goes on to say:

For purposes of compliance determination, each Permittee is responsible for
demonstrating that its discharge did not cause or contribute to an exceedance of an
pplicable water quality-based effluent limitation(s) at the outfall or receiving water
imitation(s) in the target receiving water. "

The Regional Board’s definition of a WQBEL is incorrect. A WQBEL cannot be a
compliance standard in and of itself. Rather, it can only be a means of achieving a TMDL WLA or
other water quality standard; it cannot be used to determine an exceedance of a TMDL or any other
water quality standard. Further, the WQBEL type that the Regional Board has chosen is a numeric
WQBEL, which is inappropriate. As mentioned in several USEPA guidance documents, a WQBEL
is a BMP or other action(s) deemed appropriate to attain a TMDL or other water quality standard.
The Regional Board’s use of numeric WQBELSs in meeting TMDL WLAs is arbitrary. While it may
be possible to establish a numeric WQBEL that is the same as a TMDL WLA, there must be a
justification for it, because, as USEPA has noted, the need for one would only rarely arise. The
administrative record, however, contains no discussion of why the Regional Board chose a numeric
WQBEL over a BMP WQBEL - especially given that no excursions above any TMDL have been
detected through effluent/outfall monitoring. USEPA’s 2010 memorandum on TMDL compliance
provides clear guidance on this matter:

The permitting authority’s decision as to how to express the WQBEL(s), either as

numeric effluent limitations or BMPs, including BMPs accompanied by numeric

benchmarks, should be based on an analysis of the specific facts and circumstances

surrounding the permit, and/or the underlying WLA, including the nature of the
stormwater discharge, available data, modeling results or other relevant information.'!

Nothing in the Regional Board’s administrative record contains a rationale justifying numeric

effluent limitations based on the above criteria,

® Order, page 38

1 Order, page 142

" Revisions to the 11/22/02 Memorandum “Establishing Total Maximum Daily Load (TMDL)
Waste Load Allocations (WLAs) for Storm Water Sources and NPDES Permits Based on Those WLAs,”
November 2010, page 2 available at hitp://tinyurl.com/3ab79hg.

-7-
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The Regional Board also neglected to discuss other types of numeric WQBELSs that are
referenced in USEPA’s November 2010 memorandum. A follow-up memorandum issued by
USEPA in March 2011 clarified that the 2010 memorandum should not be interpreted to mean that
only end-of-pipe numeric WQBELSs applied to an MS4's outfall must be used. The clarification
memorandum explained that the 2010 memorandum “expressly describes ‘numeric’ limitations in
broad terms, including ‘numeric parameters acting as surrogates for pollutants such as stormwater
flow volume or percentage or amount of impervious cover.””'? The administrative record and the
Order’s fact sheet mention nothing about these and other numeric WQBELSs.

There is also the issue of “feasibility” as it relates to numeric WQBELs. USEPA’s 2010
memorandum recommends where feasible, the NPDES permitting authority exercise its discretion to
include numeric effluent limitations as necessary to meet water quality standards.!> This view is
based on 40 CFR §122.44(k), which authorizes the use of BMPs “when numeric limitations are
infeasible.” The issue of whether numeric effluent limitations must be included in MS4 permits has
been settled by the State Water Resources Control Board (State Board). Starting with Water Quality
Order 91-03, the State Board held:

... we conclude that numeric effluent limitations are infeasible as a means of reducing

pollutants in municipal storm water discharges, at least at this time,'*

Although this determination was made over twenty years ago, the State Board’s position on
this issue has not changed since then, as evidenced by its adoption of the Caltrans MS4 permit in
September of 2012. Citing the fact sheet for that permit, the State Board affirmed that:

It is not feasible at this time to set enforceable numeric effluent criteria for municipal
BMPs and in particular urban discharges.'®

12 Memorandum from Kevin Weiss, Water Permits Division, USEPA, Washington D.C., March
17, 2011, page 2 available at http://tinyurl.com/aShqnrh.

1*Revisions to the November 22, 2002 Memorandum “Establishing Total Maximum Daily Load
(TMDL) Waste Load Allocations (WLAs) for Storm Water Sources and NPDES Permits Based on
Those WLAs,” November 2010, page 2.

' State Water Resources Control Board Water Quality Order 91-03, page 49.

1 Fact Sheet for NPDES Permit and Waste Discharges Requirements for State of California
Department of Transportation, NPDES Permit No. CAS000003, Order No. 2012-XX-DWQ, September
7, 2012, page 9.
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The Caltrans MS4 permit fact sheet also supports the use of BMP WQBELSs as a means of
meeting TMDLs and other quality standards. The Caltrans MS4 permit is also subject to TMDLs
adopted by the Regional Board and USEPA. If the Order is not overturned, Los Angeles County
MS4 permittees will be compelled to strictly comply with numeric WQBELs and RLWs, while
Caltrans need only implement WQBEL BMPs to achieve compliance with the same TMDLs.

Moreover, the Order allows the use of BMPs to meet federal TMDLs, presumably until and if
the Regional Board and State Board adopt them at a later date as basin plan amendments. Having
two compliance standards, one for State adopted TMDLs that require meeting numeric WQBELs and
one for USEPA adopted TMDLs that require BMP-WQBELSs makes no sense and is unfair - given
that all of the TMDLSs, when implemented through the Order must follow the same statutory rules
and guidance. While the State may impose requirements more stringent than federal regulations it
must provide a justification. Infer alia, it must comply with section 13241 of the California Water
Code (CWC), which calls for consideration of factors such as economics and housing. There is
nothing in the record that indicates such an analysis was performed.

Since the Regional Board failed to establish the need for a WQBEL, incorrectly defined a
WQBEL as a compliance standard (as opposed to as a means of achieving compliance with a TMDL
WLA) and provided no justification for requiring a numeric WQBEL, any requirement of the Order

that is dependent on compliance or associated with a WQBEL must be voided.

3. Previously Adopted TMDLs Establish Compliance with Waste Load Allocations
in the Receiving Water which Exceeds Federal Stormwater Regulations and
State Law as they Relate to MS4 Permits
In addition to complying with TMDL WLAs at the outfall, the Order also requires
compliance with TMDL WLAs (dry and wet weather) in the receiving water as a “limitation,”
Examples include, but are not limited to, the metals TMDLs for the Los Angeles River adopted by
the State, the metals TMDL for the San Gabriel River adopted by USEPA, the Los Angeles River
Bacteria TMDL, and the Dominguez Channel and Greater Los Angeles and Long Beach Harbor

Waters Toxic Pollutants TMDL. The affected TMDLs all require in-stream monitoring to determine
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compliance with waste load allocations.
Federal regulations require only two types of monitoring: effluent and ambient:

The permit requires all effluent and ambient monitoring necessary to show that during
the term of the permit the limit on the indicator parameter continues to attain and
maintain applicable water quality standards.'

USEPA defines effluent as outfall discharges. Ambient monitoring is defined by USEPA to mean
the:
Natural concentration of water quality constituents prior to mixing of either point or nonpoint
source load of contaminants. Reference ambient concentration is used to indicate the
concentration of a chemical that will not cause adverse impact to human health."”
All TMDLSs and other water quality standards are ambient standards as noted in a USEPA
commissioned report:
... EPA is obligated to implement the Total Maximum Daily Load (TMDL) program,

the objective of which is attainment of ambient water quality standards through the
control of both point and nonpoint sources of pollution.'®

Although some of the TMDLs specify ambient monitoring such as the Los Angeles River
Metals and Bacteria TMDLs, the Regional Board has misunderstood ambient monitoring to be a
form of in-stream compliance monitoring, along with TMDL effectiveness monitoring. For
example, the Los Angeles River Metals TMDL requires Los Angeles County MS4 permittees and
Caltrans to submit a coordinated monitoring plan {(CMP), which includes both “TMDL effectiveness
monitoring and ambient monitoring.”"”

The CMP that was submitted to and approved by the Regional Board® proposed a monitoring
plan that essentially treats TMDL effectiveness monitoring and ambient monitoring as one and the

same, and which collectively serve the purpose of determining compliance with dry and wet weather

WLASs based on in-stream monitoring.

€40 CFR §122.44(d)(viii)(B)

7 See USEPA Glossary of Terms.

18 Assessing the TMDL Approach to Water Quality Management Committee to Assess the
Scientific Basis of the Total Maximum Daily Load Approach to Water Pollution Reduction, Water
Science and Technology Board, National Research Council, page 12.

¥ Total Maximum Daily Loads for Metals and Los Angeles River and Tributaries, U.S.
Environmental Protection Agency, Region 9, California Regional Water Quality Control Board, Los
Angeles Region, May 27, 2005, page 79.

2 Order, Attachment “A:E” - Monitoring and Reporting Program

-10-
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It is unclear why the Regional Board established two compliance standards, one of which
(viz., wet weather WLAS) is clearly not authorized under federal law. One possible explanation is
that it did so because previously adopted TMDLs, some of which date back a few years, assumed
that compliance would be determined by in-stream monitoring. The Regional Board appears not to
have been aware at the time of the TMDLs adoption that attainment of waste load allocations is
determined by outfall monitoring. More recently adopted TMDLs however, such as the Machado
Lake Nutrients TMDL, do not require compliance in the receiving water (the lake in that case) but
instead compliance at the outfall. The Regional Board has not explained why certain TMDLs are
required to be complied with at the outfall while others are required to be complied with in the
receiving water.

The purpose of ambient monitoring is to evaluate the health of receiving waters determined
during normal states - not when it rains. State-sponsored Surface Water Ambient Monitoring
Programs (SWAMPs) recognize that ambient monitoring is only performed during dry weather. As
discussed above, ambient monitoring sets a reference point against which stormwater discharges are
measured to determine attainment of water quality standards. While the State and federal adopted
TMDLs call for both dry and wet weather WLAs, federal regulations do not recognize either. It is
the ambient standard that operates as a TMDL WLA.

MS4 permits are only required to conduct outfall monitoring for stormwater discharges from
the MS4. Dry or non-stormwater discharge monitoring is limited to within the MS4 and for the
exclusive purpose of detecting illicit discharges and connections upstream of an outfall at field
screening points. Therefore, monitoring, or any requirement that lies outside of the outfall is not

authorized by federal law.

4. Order Requirements Based on Compliance with
In-stream TMDL WLAs Must be Voided
Several TMDLs include requirements to submit implementation plans, monitoring plans, and
special studies that are based on compliance with TMDL WLAs determined by in-stream

monitoring. These TMDL-related requirements must be voided and re-opened to remove the

-11-
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extra-legal requirements.

5. Time Schedule Orders Are Inappropriate

Because the Order incorporates TMDLs with compliance deadlines to meet WLAs based on
in-stream monitoring, several permittees will be in an instant state of non- compliance as soon as the
Order takes effect. Monitoring results for the Los Angeles River Metals TMDL reveal that no
permittee is in compliance with any of the wet weather WLAs for metals. The Order specifies that:

Permittees shall comply immediately with water quality-based effluent limitations

and/or receiving water limitations to implement WLAs in state-adopted TMDLs for

which final compliance deadlines have passed pursuant to the TMDL implementation
schedule.”

If a permittee cannot comply with TMDL WLAs either at the outfall or in the receiving
water, it has the option of asking the Regional Board for additional time to comply through a Time
Schedule Order (TSO), an Administrative Enforcement Action and Remedy under CWC §13300. A
permittee can be excused of a violation and enforcement action by, among other things, providing
the Regional Board with “justification of the need for additional time to achieve the water
quality-based effluent limitations and/or receiving water limitations.””

The TSO option is not applicable or appropriate because a violation cannot arise if
monitoring detects a WLA exceedance either at the outfall or in the receiving water. A WQBEL, as
mentioned, is a means of achieving compliance with a WLA, typically through the implementation
of BMPs and other actions. A violation also cannot result if an exceedance is detected in a receiving
water because compliance is determined at the outfall. Furthermore, if a permittee is implementing

its stormwater quality management plan in accordance with the Order’s RWL provisions, an

exceedance cannot result and a violation cannot arise.

6. Receiving Water Limitations Are Confusing, Unclear, Overbroad and
Exceed State Water Quality Order 99-05

RWL language is required in all California MS4 permits. The Regional Board contends that

21 Order, page 146
22 Order, page 147
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the RWL contained in the adopted Order is no different from the previous MS4 permit that was
adopted in 2001. However, a comparison of the 2001 Order and the adopted Order reveals that they
are significantly dissimilar. The 2001 Order and its amendments require compliance with water

quality standards and water quality objectives:

Discharges from the MS4 that cause or contribute to the violation of Water Quality
Standards or water quality objectives are prohibited.”

The adopted Order, on the other hand, requires compliance with RWLs, which it defines as:

Any applicable limitation to the applicable water quality objective or criterion for the

receiving water as contained in Chapter 3 or 7 of the Water Quality Control Plan for

the Los Angeles Region (Basin Plan), water quality control plans or policies adopted

l§)31( 31:111% gf%te Water Board, or federal regulations, including but not limited to 40 CFR

This RWL definition is not contained in the previous Order and is defective for the following
reasons:

a. It requires compliance only with water quality objectives, which pertain to
waters of the State. Water quality standards, which is a federal term applied to
the waters of the United States, is absent. Furthermore, the term “criterion” is
not defined, making compliance with it impossible.

b. It is overbroad in that it includes compliance with the entire Basin Plan;? all water
quality control plans or policies adopted by the State Water Board - including those
adopted by other Regional Boards; 40 CFR §131.38 (establishment of numeric
criteria for priority toxic pollutants for the State of California) and all other federal
regulations.

c. It is vague because it requires compliance with Chapter 3 or 7 of the Basin Plan.

The RWL language in the Order is also inconsistent with precedential State Board Water

Quality Order 99-05, which unequivocally requires compliance with storm water management plans

2 NPDES CAS004001, Order No. 01-18, page 23

4 Order, Attachment “A-A” Definitions, page A-17

3 All water quality control plans adopted by the State could also include basin plans adopted by
all Regional Water boards since the State Board must also approve all basins plans.
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as a means of complying with RWLs and, therewith, water quality standards. WQ 99-05 mentions
nothing about the need to comply with the other provisions mentioned above.
Further adding to the confusion is the Order’s revised fact sheet which states that RWLs

prohibit discharges from the MS4 that cause or contribute to the violation of water quality

standards.’® The Order, on the other hand, says the following: “Discharges from the MS4 that cause
or contribute to the violation of receiving water limitations are prohibited.”?” This begs the question:
Are permittees required to prohibit discharges that cause or contribute to violation of water quality

standards, or to receiving waters?

7. Iterative Process Is Not Per Se Included in the Order

The iterative process is a standard MS4 feature in State-issued MS4 permits, which is not
specifically referred to as an “iterative process™ but instead is described in operational terms under
the Order’s RWL section. Nevertheless, State Water Board Orders have affirmed that the iterative
process is a resident MS4 permit feature. Through WQO 2001-15, the State Board explained:

... Our language requires that storm water management plans be designed to achieve

compliance with water quality standards. Compliance is to be achieved over time,

through an iterative approach requiring improved BMPs.2
Eight years later, the State Board re-affirmed that position in WQO 2009-0008:

... we will generally not require ‘strict compliance’ with water quality standards through

numeric effluent limitations,” and instead “we will continue to follow an iterative approach,

which seeks compliance over time” with water quality standards.”

Although the Order’s revised fact sheet refers to an iterative process described in the RWL
section, the Order does not specifically identify the process as an iterative one. This poses a serious

problem. On the one hand, the State Board has determined that an iterative process must be included

in MS4 permits, but on the other, the Ninth Circuit Court of Appeals in NRDC v. LACFCD* held

% Fact Sheet, Attachment “A-F” Order No. R4-2012-0175, MS4 Permit No. CAS004001, page
F-35.

4 Order, page 38

8 State Water Board Order W(Q 2001-15, page 5

¥ State Water Board Order WQ 2001-15, page 8

*0 Natural Resources Defense Council, Inc. v, County of Los Angeles (2011) 673 F.3d 880, cert.

granted in part, Los Angeles County Flood Control Dist. v. Natural Resources Defense Council, Inc.
(2012) 133 S.Ct. 23.
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there is no “textual support” for the iterative process in the 2001 Order. 673 F.3d at 897. This
ruling, in effect invalidates an iterative process in any Order unless it is specifically referenced as an
iterative process. In other words, it is not enough for a “process” to be described; it must also be
called-out as an iterative process. To comply with the State Board orders without running afoul of
the 9th Circuit’s ruling, the Regional Board must include the term “iterative process” in the Order. It
is expected that this and other RWL issues will be resolved once the State Board develops model

RWL language.

8. Adaptive Management Process Does Not Comply with the
Iterative Process Required of State Board Orders

The Order makes available an adaptive management process (AMP) to permittees that choose
to participate in a watershed management plan (“WMP”). The AMP appears to be the iterative
process but modified by the Regional Board for use by those permittees that participate in a WMP.
However, the AMP does not afford the same protections as the iterative process. Most
conspicuously, the AMP does not place a permittee into compliance with RWLs or water quality
standards by implementing a stormwater management plan in a timely manner.

The AMP should be stricken from the Order because it does not comply with the iterative

process requirements referenced in the aforementioned State Board WQOs.

9. Non-stormwater Discharge Prohibitions Exceed Federal
Regulations and Are Inconsistent with State Board Water Quality
Orders, Confusing, and in Conflict With State Law
The adopted Order contains a significant revision to non-stormwater discharge prohibitions.
It reads:
Each Permittee shall, for the portion of the MS4 for which it is an owner or operator, prohibit

non-storm water discharges through the MS4 to receiving waters . . .}

In sharp contrast, the previous (2001) Order, required MS4 permittees to “effectively prohibit

3! Order, page 27
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non-storm water discharges into the MS4.”* The previous Order also provided for several
exceptions of non-stormwater discharges that could be legally discharged to the MS4.
Non-stormwater discharges that were not exempted were deemed illicit discharges. The adopted
Order, on the other hand, revises the non-stormwater discharge prohibition by replacing “to the
MS4” with “through the MS4” and in the case of TMDL discharges “from the MS4” with “to
receiving waters.”

The adopted Order also, oddly, retains from the previous Order the requirement to continue
to establish legal authority to prohibit illicit discharges and connections to the MS4. The Regional
Board apparently retained this provision to enable permittees to enforce the illicit connection and
discharge detection and elimination (ICID-DE) program. In so doing, however, it created a conflict
with the Order’s requirement to treat non-exempted, non-stormwater discharges from the MS4 as
illicit discharges, not only to the MS4 but through and from it as well. This will give rise to much
confusion if the Order is not overturned and corrected.

The Regional Board’s revised non-stormwater provision is not authorized under federal
stormwater regulations. Nevertheless, the Regional Board purports to rely on 40 CFR
§122.26(a)(3)(vi) to assert that an MS4 permittee is only responsible for discharges of storm water
and non-storm water from the MS4. The provision relied upon by the Regional Board mentions
nothing about permittees being responsible for stormwater and non-stormwater discharges from the
MS4, Instead, it states that Co-permittees need only comply with permit conditions relating to
discharges from the municipal separate storm sewer system. But the term “discharges” here refers to
stormwater discharges only. Beyond this, 40 CFR §122.26 mentions nothing about prohibiting
non-stormwater or illicit discharges from or through the MS4.

Instead, section 402(p)(B)(ii) of the Clean Water Act, clearly specifies that MS4 permits
“shall include a requirement to effectively prohibit non-stormwater discharges into the storm

sewers.” Nothing in this section or anywhere else in the Clean Water Act authorizes a prohibition of

2 NPDES CAS004001, Order No. 01-182, December 13, 2001, page 16

¥ Order, page 27
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non-stormwater discharges “through” or “from” the MS4. In fact, the Regional Board cites no legal
authority either in the Order or in the most recent fact sheet to support changing the discharge
prohibition from “to” or “into” the MS4 to “through” or “from” the MS4.

It should also be noted that all MS4 permits in California adhere to section 402(p)(b)(ii).
This includes the State Board’s recently adopted Caltrans MS4 permit and its draft Phase I1 MS4
permit, which is scheduled for adoption in January of next year.

Further, the Regional Board’s revision of the non-stormwater discharge prohibition is totally
inconsistent with USEPA’s guidance: Illicit Discharge Detection and Elimination A Guidance
Manual for Program Development and Technical Assessments. The manual is based on federal
non-stormwater discharge prohibition into the MS4. It provides for specific actions, tasks, and
monitoring methodologies to enable MS4 permittees to comply with the illicit connection and
discharge detection and elimination program (ICID/DE), which is a federal stormwater requirement.
Changing the non-stormwater discharge prohibition to regulate non-stormwater discharges through
and from the MS4 would render useless the ICID/DE manual and its purpose.

The Regional Board bases its radical revision of the non-stormwater discharge prohibition on
the need to prevent polluted dry weather discharges, including those subject to TMDL regulation,
from entering the MS4. When Congress adopted section 402(p)(B), it was aware that
non-stormwater discharges could contribute to in-stream impairments of beneficial uses. However,
the means for achieving this objective is the ICID-DE program.

Prohibiting non-stormwater discharges to the MS4 effectively reduces, and in some cases
eliminates, illicit discharges to receiving waters by controlling the source of the discharges within the
limitations of its local authority. To that end, MS4 permittees are required to establish legal
authority to make an illicit discharge or connection a municipal violation, which if not halted, would
require the discharge to be permitted under an authority other than the municipality. In addition, the
ICID-DE program requires monitoring to field screen for illicit connections and dumping in
accordance with procedures specified in 40 CFR §122.26(d}(1)(iv}(D). An effective field screening
program should significantly reduce non-stormwater discharges to the MS4 by eliminating or

permitting them at the source.
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Requiring compliance with a standard of prohibiting non-stormwater discharges through and
from the MS4 would place the onus of treating all non-stormwater discharges -- including those over
which a municipality has no control -- exclusively on permittees.

Another compelling argument against requiring compliance with non-stormwater discharges
through and from the MS4 is that it would frustrate municipal code enforcement in halting
non-stormwater discharges through or from the MS4. Observing and detecting an unauthorized
non-stormwater discharge through or from the MS4 is far more difficult than observing a
non-stormwater discharge to the MS4. To ferret-out a non-exempted stormwater discharge once it is
through an MS4 component such as an enclosed storm drain or in a catch basin would require
frequent monitoring, not only at the outfall, but upstream of it as well.

Then there is the issue of enforcement. If a non-stormwater discharge is detected through
monitoring from a manhole point, it would be difficult if not impossible to determine legally who or
what caused the impermissible non-stormwater discharge. Detecting a non-stormwater discharge to
the MS4 prior to its’ entering a storm drain or catch basin (where the discharge cannot be readily be
seen) or while it is being discharged from an outfall, is much easier. If a suspected or actual illicit
discharge is identified, a municipal permittee can quickly respond to it through a code enforcement
citation and would not have to be concerned about evidence issues if the violation is challenged.
Further complicating matters is the fact that some dischargers are covered under separate NPDES
permits that allow them to discharge to the MS4. If an exceedance for a dry weather TMDL
discharge is detected by outfall monitoring covering a drainage area that includes NPDES permitted
discharges, how would anyone know who or what caused the exceedance? This creates a very real
evidentiary problem, not unlike the one the Ninth Circuit Court of Appeals dealt with in NRDC v.

LACFCD, supra, concerning both non-storm water and stormwater exceedances detected in

receiving waters.
10.  Monitoring Requirements Exceed Federal Requirements

The Order’s monitoring requirements contained in Attachment “A:E,” Monitoring and

Reporting Program are excessive. They require outfall and receiving water monitoring to comply
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with wet and dry weather TMDL WLAs. As discussed above, such requirements are not authorized

under federal regulations. Federal regulations only require outfall monitoring to evaluate MS4

stormwater discharges against ambient standards in the receiving water to determine exceedances.

Further, the “end of the regulatory line” for MS4 permits is stormwater discharges from the
outfall. Such stormwater discharges must be controlled to the maximum extent practicable (MEP).
As noted, non-stormwater discharges only require a prohibition to the MS4. Although
non-stormwater discharge monitoring is required under federal regulations, it is limited to intra-MS4
field screening for the purpose of identifying and detecting illicit discharges and connections.
Nothing in CFR 40 §122.26 requires the performance of tasks that lie outside of the MS4. This
includes, but is not limited to in-stream monitoring, fish tissue testing, special studies, and sediment
testing.

The Regional Board contends, however, that federal regulations do in fact authorize if to
require extra-MS4 monitoring. It cites several federal regulations to support this claim, which as
explained below, are not controlling:

. Clean Water Act Section 308 is inapplicable because it pertains to maintaining records,
submitting reports, maintaining monitoring equipment, and sampling effluents in accordance
with such sampling methods. The use of the term “effluents™ can only apply to point source
discharges, not in-stream. Since federal regulations only require outfall monitoring of
stormwater discharges, effluent can only mean stormwater discharges from the outfall. This
supports the argument that MS4 monitoring is restricted to stormwater discharges and
non-stormwater discharge monitoring is limited to intra-M34 field screening for illicit
discharges and connections.

. 40 CFR §123.25 is irrelevant because it merely asserts that States may go beyond federal
monitoring requirements. This is not disputed. Nevertheless, if the Regional Board chooses
to exceed federal monitoring requirements it must comply with CWC section 13241, which
includes but is not limited to an analysis of economic and housing impact considerations.
That analysis has not been done by the Regional Board.

. 40 CFR §122.41(h) does not apply because it refers to a permittee’s duty to provide
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permit-related information to the “Director.” It cannot be used to justify requiring a
permittee to perform any monitoring requirement that the Director wishes.

40 CFR §122.41(j) is inapplicable because it deals with the permitting agency’s right to
inspection and entry to an NPDES permitted facility.

40 CFR §122.41(k) is inapplicable because it is exclusively concerned with permittee
signatory requirements relating to applications, reports, and other information submitted to
the permitting agency’s Director.

40 CFR §122.41(1), is inapplicable because it requires a permittee to notify the permitting
agency’s Director of any changes to a permitted facility.

40 CFR §122.44(]), which although it pertains to monitoring requirements affecting MS4
permittees, only specifies requirements relating to pollutant measurements and the volume of
effluent discharged from outfalls. It does not authorize a permitting agency to require
extra-MS4 monitoring., Further, its reference to taking measurements in internal waste
streams and pollutants in intake water relates to “influent” discharges associated with sewage
treatment and industrial facilities.

40 CFR §122.48 is inapplicable because it is exclusively concerned with recording and
reporting results.

40 CFR §122.26(d)(2)(i)(F) applies only to the permittee’s responsibility to: Carry out all
inspection, surveillance and monitoring procedures necessary to determine compliance and
non-compliance with permit conditions including the prohibition on illicit discharges to the
municipal separate storm sewer. It confers no authority upon the Regional Board to require
permittees to perform extra-MS4 monitoring.

40 CFR §122.26(d)(2)(ii)(D) applies to the permittee’s responsibility to propose a
monitoring program for representative data collection for the term of the permit, that
describes the location of outfalls or field screening points to be sampled (or the location of
in-stream stations), why the location is representative, the frequency of sampling, parameters
to be sampled, and a description of sampling equipment. This provision does not give the

Regional Board the authority to require extra-MS4 monitoring. It only allows a permittee to
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select outfalls or field screening points (which are intra-MS4). Field screening refers to a
specific procedure for selecting outfalls and manhole points to be used to facilitate detection
and elimination of illicit discharges and connections. A permittee may propose in-stream
stations as alternatives to outfalls or field screening points (manholes upstream of an outfall)
in the absence of these facilities. This is because there are areas of the country where there
are no outfalls or manhole points, but instead only in-stream points from which monitoring
can be performed.

. 40 CFR §122.42(c) is irrelevant because it governs annual reporting and has nothing to do
with monitoring.

All requirements contained in the Order’s MRP that call for extra-MS4 permit monitoring must be

voided.

Finally, the Order fails to require illicit connection and discharge field screening, which is a
mandatory requirement under federal stormwater regulations.*® Field screening includes a procedure
for identifying field screening points (outfalls and manholes) and taking non-stormwater discharge
samples for analysis of prescribed constituents including pH, total chlorine, total copper, total
phenol, and detergents (surfactants).

The Order also requires monitoring for outfall municipal action levels (MALs). This monitoring
requirement is an addition to conducting outfall monitoring for TMDL compliance. The Order states
that the purpose of municipal action level (MAL) sampling is to determine the effectiveness of a
Permittee’s storm water management program in reducing pollutant loads from a particular drainage
area and in order to assess compliance with the MEP standard.*®* The Order fails to explain what
criteria are to be used to determine compliance with MEP and how it relates to compliance with
water quality standards.

The Order’s fact sheet also bases the need for MAL monitoring on the need to evaluate the

effectiveness of individual post-construction BMPs in reducing pollutant loads and assessing

40 CFR §122.26(d)(1)(iv)(D)
* Order, Attachment “A-F” Fact Sheet, page F-31
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compliance with the MEP standard.’® But the fact sheet does not explain how MAL monitoring
results, based on outfall sampling, can be helpful in this regard. Stormwater discharges contain
pollutants from a multitude of sources. Therefore, how can MAL sampling results be used to
determine if post-construction BMPs or other BMPs such as street sweeping, are effective? Further,
there is no explanation as to what “effective” means in this context.

Beyond this, it is not clear why MAL monitoring at the outfall is required given that outfall
monitoring for TMDL compliance is also a requirement; and that many of the MAL constituents
overlap TMDL constituents, including metals (copper, zinc, lead, and selenium), toxics, and bacteria.
What is more, federal stormwater regulations also require outfall monitoring for specific
constituents. MAL and TMDL monitoring requirements duplicate outfall monitoring requirements
called-out in CFR 122.26, which specifies:

For samples collected and described under paragraphs (d)}(2)(iii)(A)(1) and (A)(2) of

this section, quantitative data shall be provided for: the organic pollutants listed in

Table II; the pollutants listed in Table III {toxic metals, cyanide, and total phenols} of

appendlx D of 40 CFR part 122, and for the following pollutants

Total suspended solids (TSS)

Total dissolved solids (TDS)

COD

BODS5

Oil and grease

Fecal coliform

Fecal streptococcus

pH

Total Kjeldahl nitrogen

Nitrate plus nitrite

Dissolved phosphorus

Total ammonia plus organic nitrogen

Total phosphorus®’
This raises the following question: why did the Regional Board fail to require outfall monitoring for
federally prescribed constituents while requiring monitoring for MAL constituents, which is not a
federal requirement?

Beyond this, the purpose of MALs, as referenced in a USEPA commission study, is to
provide a sensible alternative to TMDL compliance - not only to evaluate the performance of a

specific BMP or to determine MEP for MEP’s sake. The report explains:

36 Ibid.
37 40 CFR §122.26(d)(2)}A)(3)
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The action level would be set to define unacceptable levels of stormwater quality
(e.g., two standard deviations from the median statistic, for simplicity).
Municipalities would then routinely monitor runoff quality from major outfalls.
Where an MS4 outfall to surface waters consistently exceeds the action level,
municipalities would need to demonstrate that they have been implementing the
stormwater program measures to reduce the discharge of pollutants to the maximum
extent practicable. The MS4 permittees can demonstrate the rigor of their efforts by
documenting the level of implementation through measures of program effectiveness,
failure of which will lead to an inference of noncompliance and potential enforcement
by the permitting authority.*
The addition of MAL monitoring confuses compliance, is duplicative, and increases the cost of
monitoring unnecessarily.
The Order prescribes monitoring requirements for new developments without justification.
The Order requires New Development and Re-development BMP effectiveness tracking, the
objectives of which are to:
. . . track whether the conditions in the building permit issued by the Permittee are
implemented to ensure the volume of storm water associated with the design storm is
retained on-site as required by Part VL.D.7.c.i. of this Order.*
‘This monitoring requirement is premature and is not authorized under federal stormwater regulations
because no outfall monitoring has been conducted to determine if exceedances of TMDLs, MALs, or
federally mandated constituents have occurred. This type of use-specific monitoring assumes the
existence of a pollution problem that has yet to be determined. This and any other monitoring
requirement needs to be stricken from the Order until outfall monitoring demonstrates that

exceedances have occurred, and that monitoring specific to complete new development and

redevelopment projects is necessary to address such exceedances.

11.  The Order Violates Water Code Section 13241
The Order contains several requirements that exceed federal stormwater regulations including
but not limited to the following:

. Requiring compliance with TMDL WLAs in the receiving water, albeit federal regulations

% Urban Stormwater Management in the United States, Committee on Reducing Stormwater
Discharge Contributions to Water Pollution, National Research Council, 2008, page 444.
Order, Attachment “A:E” - Monitoring and Reporting Program, Page E-39
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only require compliance at the outfall, based on federally prescribed stormwater discharge

monitoring.

. Requiring compliance with and monitoring of wet weather TMDL WLAs in the receiving
water, albeit federal regulations only require compliance with ambient TMDLs based on a
comparative measurement of stormwater discharges from monitoring at the outfall.

. Requiring compliance with a numeric WQBEL albeit the Regional Board’s failure to perform
an RPA to justify the need for WQBEL.

. Requiring compliance with infeasible numeric WQBELs.

. Requiring compliance with non-stormwater discharge prohibitions applied through and from
the outfall as opposed to only to the MS4 per federal regulations.

CWC section 13241 requires a consideration of factors including economic and housing
impacts if Order requirements exceed federal law. No such analysis was performed by the Regional
Board.

Because, as demonstrated above, the Permit requires monitoring that exceeds the Federal
MEP standard in numerous key aspects, consideration of economic factors is necessary. City of

Burbank v. State Water Resources Control Bd. (2005) 35 Cal. 4th 613, 618, 627.

The alleged facts in the economic consideration section of the Fact Sheet misrepresent the
permittees’ data and fail to consider the economic impact of new, costly aspects of the Permit. The
Fact Sheet’s skepticism of municipal financial reports is troubling, and indicates the Regional Board
has not taken the permittees’ undisputed testimony™ as to expected expenses and resultant financial
hardship seriously. Furthermore, the Permit’s economic analysis uses the 2001 Permit as its basis.
Accordingly, the Permit fails to take into account 33 new TMDLs, new MCMs, Watershed
Management Programs, and the loss of the County as principal permittee, among other pertinent
factors.

It is also premature and improper to assume that permittees will obtain funding from
proposed ballot measures and other sources of funding which have not even been approved, much

less voted on by the public. See Fact Sheet at pp. F-153. If the Regional Board wants to rely on

4 See e.g., letter
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initiatives, such as the Los Angeles County Flood Control District's Water Quality Funding
Initiative, as sources of funding to offset the costs of storm water management, it should delay its
public hearing and approval of the Permit until afier the voters have actunally voted on such
initiatives. Otherwise, if such initiatives fail to pass, the co-permittees will be left to implement the
Permit’s requirements without the funds to do so. Even if the Water Quality Funding Initiative is
approved by the voters, the funds generated by the Initiative would not even be available until 2014 -
well after the deadline for certain compliance deadlines set forth in the Permit. Moreover, the Water
Quality Initiative will not cover all the costs imposed on all permittees by the Permit.

The Order also fails to consider the significant additional costs that TMDLs will impose. The
incorporation of TMDLs and the massive expansion of monitoring requirements in the Permit, which
also trigger the need for additional inspectors, will inevitably cause the co-permittees’ costs to
skyrocket. Furthermore, speculation about what people may be willing to pay for cleaner water and
social benefits from clean water have no real effect on cities’ bottom lines. Finally, the Permit fails
to account fully for all the expenses that implementing minimum control measures will impose. For

all these reasons, the consideration of economic impact is entirely lacking, which violates state law.

12.  Provisions in the Permit Imposing Joint or Joint and Several
Liability for Violations are Contrary to Law
The Permit appears to improperly impose joint liability and joint and several liability for
water quality based effluent limitations and receiving water exceedances. It is both untawful and
inequitable to make a permittee liable for the actions of other permittees over which it has no control.
A party is responsible only for its own discharges or those over which it has control. Jones v. E.R.

Shell Contractor, Inc. (N.D. Ga. 2004) 333 F. Supp. 2d 1344, 1348. Because the City cannot prevent

another permittee from failing to comply with the Permit, the Regional Board cannot, as a matter of
law, hold the City jointly or jointly and severally liable with another permittee for violations of water
quality standards in receiving water bodies or for TMDL violations. Under the Water Code, the
Regional Board issues waste discharge requirements to “the person making or proposing the

discharge.” Cal. Water Code § 13263(f). Enforcement is directed towards “any person who violates
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any cease and desist order or cleanup and abatement order . . . or . . . waste discharge requirement.”
Cal. Water Code § 13350(a). In similar fashion, the Clean Water Act directs its prohibitions solely
against the “person” who violates the requirements of the Act. 33 U.S.C. § 1319. Thus, there is no
provision for joint liability under either the California Water Code or the Clean Water Act.
Furthermore, joint liability is proper only where joint tortfeasors act in concert to accomplish
some common purpose or plan in committing the act causing the injury, which will generally never

be the case regarding prohibited discharges. Kesmodel v. Rand (2004) 119 Cal. App. 4th 1128,

1144; Key v. Caldwell (1940) 39 Cal. App. 2d 698, 701. For any such discharge, it would be
unlawful to impose joint liability and especially joint and several liability. The issue of imposing
liability for contributions to “commingled discharges” of certain constituents, such as bacteria, is
especially problematic because there is no method of determining who has contributed what to an
exceedance.

For receiving water body exceedances, the Permit should specify that the burden is on the
Regional Board to show that any permittee's discharge caused or contributed to that exceedance.
Requiring permittees to prove they did not cause or contribute an exceedance is both inequitable and
unlawful. Permittees should not be required to prove they did not do something when the Regional
Board has failed to raise even a rebuttable presumption that the contamination results from that

permittee's actions. See Cal. Evid. Code § 500; Sargent Fletcher, Inc. v. Able Corp. (2003) 110 Cal.

App. 4th 1658, 1667-1668.

13. The Permit Improperly Intrudes on Permittees' Local Land Use Authority

To the extent that this Permit relies on federal authority under the Clean Water Act to impose
land use regulations and dictate specific methods of compliance, it violates the Tenth Amendment of
the U.S. Constitution. Furthermore, to the extent the Permit requires a municipal permittee to
modify its city ordinances in a specific manner, it also violates the Tenth Amendment. According to
the Tenth Amendment:

The powers not delegated to the United States by the Constitution, nor prohibited by it
to the States, are reserved to the States respectively, or to the people.
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Article XI, section 7 of the California Constitution also guarantees municipalities the right to
“make and enforce within [their] limits all local police, sanitary and other ordinances and regulations

not in conflict with general laws.” See also City of W. Hollywood v. Beverly Towers (1991) 52 Cal.

3d 1184, 1195. The U. 8. Supreme Court has held that the ability to enact land use regulations is
delegated to municipalities as part of their inherent police powers to protect the public health, safety,
and welfare of its residents. See Berman v. Parker (1954) 348 U.S. 26, 32-33. Becauseitisa
constitutionally conferred power, land use powers cannot be overridden by State or federal statutes.

Even so, both the Clean Water Act and the Porter-Cologne Act provisions regarding NPDES
permitting do not indicate that the Legislature intended to preempt local land use authority. Sherwin
Williams Co. v. City of Los Angeles (1993) 4 Cal. 4th 893; California Rifle & Pistol Assn. v. City of
West Hollywood (1998) 66 Cal. App. 4th 1302, 1309 (Preemption of police power does not exist
unless the “legislature has removed the constitutional police power of the City to regulate” in the
area); see Water Code §§ 13374 and 13377 and 33 U.S.C. § 1342 (b)(1)(B).

If the Permit is adopted, the City fears that the Regional Board could establish itself as a
“super municipality” responsible for setting zoning policy and requirements throughout Los Angeles
County. The prescriptive and one-size-fits-all nature of this policy will ensure that any resident or
business challenging the conditions set forth in this Permit would not only sue the municipality
charged with implementing these requirements, but would also have to sue the Regional Board itself
to obtain the requested relief. The City does not believe this is the intent of the Regional Board.
Rather than adopting programs that dictate the precise method of compliance, the Regional Board
should collaborate with the City and other permittees to develop a range of model programs that each
municipality could then modify and adopt according to its own individual circumstances.

In response to this objection, the Regional Board stated that “the permit does not impose land
use regulations, nor does it restrict or control local 1and-use decision-making authority. Rather, the
Permit requires the permittees to fulfill Clean Water Act requirements and protect water quality in
their land use decisions.” Responses to Comments H-53. This is simply not the case, as the permit
imposes numerous mandatory land use requirements, including but not limited to the adoption of

LID ordinances. See, e.g., Attachment A at pp. 94-113 (Planning and Land Development Program).
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Calling these land use requirements by another name does not change them

14.  The Order Exceeds the Regional Board's Authority by Requiring
the City to Enter into Contracts and Coordinate With Other Co-
permittees
The Order requires the City to enter into agreements or coordinate with other co-permittees.
The Regional Board cannot require the City to enter into agreements or coordinate with other co-
permittees. The requirements that permittees engage in interagency agreements {Order at p. 40) and
coordinate with other co-permittees as part of their stormwater management program (Order at p. 41)
are unlawful and exceed the authority of the Regional Board. The Regional Board lacks the statutory
authority to mandate the creation of interagency agreements and coordination between permittees in
an NPDES Permit. See Water Code §§ 13374 and 13377. The Permit creates the potential for City
liability in circumstances where the permittee cannot ensure compliance due to the actions of third
party state and local government agencies over which the City has no control. Such requirements are
not reasonable regulations, and thus violate state law. Communities for a Better Environment v.
State Water Resources Control Bd. (2005) 132 Cal. App. 4th 1313, 1330 (regulation pursuant to

NPDES program must be reasonable.)

15.  The Order Violates the Unfunded Funded Mandate Prohibition of
the California Constitution

Article XIIIB, Section 6 of the California Constitution requires subvention of funds to
reimburse local governments for state-mandated programs in specified situations. Notwithstanding
the Regional Board’s assertion to the contrary, the Order imposes on permittees requirements that
exceed federal regulations which, therefore, constitute unfunded mandates. The federal regulations
that have been exceeded are the same as those that should have triggered a CWC section 13241
analysis.
1
111
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a. The Permit’s Minimum Control Measure Program is an Unfunded State
Mandate
The Permit’s Minimum Control Measure program (“MCM Program™) qualifies as a new
program or a program requiring a higher level of service for which state funds must be provided.

The particular elements of the MCM Program that constitute unfunded mandates are:

The requirements to control, inspect, and regulate non-municipal permittees and potential
permittees (Order at pp. 38-40);

. The public information and participation program (Order at pp. 58-60):

. The industrial/commercial facilities program (Order at p. 63);

. The public agency activities program (Order at pp. 56-63); and

. The illicit connection and illicit discharge elimination program (Order at pp. 106-109),

The MCM Program requirement that the permittees inspect and regulate other, non-municipal
NPDES permittees is especially problematic and clearly constitutes an unfunded mandate. (See, e.g.,
Permit at pp. 38-40.) These are unfunded requirements which entail significant costs for staffing,
training, attorney fees, and other resources. Notably, the requirement to perform inspections of sites
already subject to the General Construction Permit is clearly excessive. Permittees would be
required to perform pre-construction inspections, monthly inspections during active construction,
and post-construction inspections. The requirements of this Permit exceed past permits, meaning
that the Regional Board is requiring a higher level of service than in prior permits.

Furthermore, there are no adequate alternative sources of funding for inspections. User fees will not
fully fund the program required by the Permit. California Government Code, § 17556(d). NPDES
permittees already pay the Regional Water Quality Control Boards fees that cover such inspections in
part. It is inequitable to both cities and individual permittees for the Regional Board to charge these
fees and then require cities to conduct and pay for inspections without providing funding.

/11
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b. The Permit’s Numeric Standards Render it an Unfunded Mandate

If strict compliance with numeric state water quality standards is required, the entire Permit
will constitute an unfunded mandate because such a requirement clearly exceeds both the Federal
standard and the requirements of prior permits, despite the fact no funding will be provided. See
Building Industry Assn. of San Diego County v. State Water Resources Control Bd. (2004) 124 Cal.
App. 4th 866, 873, 884-85 (though the State and Regional Boards may require compliance with
California state water quality standards pursuant to the Clean Water Act and state law, these
requirements exceed the Federal Maximum Extent Practicable standard.)

c. The City Does Not Necessarily Have the Requisite Authority to

Levy Fees to Pay for Compliance With the Order

The ability to fund the Permit through bond measures or tax increases does not render the

Permit’s program ineligible for a subvention claim because such funding mechanisms are contingent

upon voter approval, in some cases requiring supermajority votes. Howard Jarvis Taxpayers Assoc.

v. City of Salinas (2002) 98 Cal. App. 4th 1351. The money available from other sources is too
speculative and too limited to cover all, or even some, of the costs imposed by the Permit. Such
speculative funding sources cannot count as viable sources of funding so as to preclude a subvention
claim. California Government Code, section 17556(f). Furthermore, even if some portions of the
Permit’s programs can be covered by user fees, these fees will not come close to covering all such
costs, meaning permittees’ general funds will have to be utilized to cover substantial portions of
these costs. California Government Code, section 17556(d) (the ability to charge fees only defeats a

subvention claim where the fees are sufficient to fully fund the program.)

16.  The Timing and Procedures of the Permit Adoption Were Contrary to Law and
Deny the Permittee’s Due Process Rights
The period provided to review and comment on the Permit was unreasonably short given the
breadth of the Permit. Beginning on March 28, 2012, Regional Board staff issued a series of Staff
Working Proposals pertaining to key sections of the Permit. Regional Board staff has used their

Staff Working Proposal workshops as a justification for the hurried manner in which the Permit was
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developed. The same justification was used by the Executive Director in denying the LA Permit
Group's request for a time extension.

By denying the permittees a meaningful opportunity to review and comment on a Permit that
so drastically affects the permittees' rights and finances, the Regional Board has denied the

permittees due process rights under state and federal law. See Spring Valley Water Works v. San

Francisco (1890) 82 Cal. 286 (reasonable notice and opportunity to be heard are essential elements of
“due process of law,” whatever the nature of the power exercised.) Furthermore, under the Clean
Water Act, a reasonable and meaningful opportunity for stakeholder participation is mandatory. See,
e.g., Arkansas Wildlife Federation v. ICI Ams. (8th Cir. 1994) 29 F.3d 376, 381 (“the overall

regulatory scheme affords significant citizen participation, even if the state law does not contain
precisely the same public notice and comment provisions as those found in the federal CWA.”) For
the reasons stated above, the Permit does not satisfy the Clean Water Act standard and violates the

City's due process rights.

VIII. SERVICE OF PETITION
This Petition and Attachment B are being served upon the following parties via electronic
mail:

State Water Resources Control Board
Office of Chief Counsel

Jeannette L. Bashaw, Legal Analyst
Post Office Box 100

Sacramento, CA 95812-0100

Fax: (916)341-5199
jbashaw@waterboards.ca.gov

California Regional Water

Quality Control Board, Los Angeles Region
Mr, Samuel Unger, Executive Officer

320 West 4th Street, Suite 200

Los Angeles, CA 90013

Fax: (213)576-6686
sunger@waterboards.ca.gov

In addition, the Petition, with all Attachments, is being served upon said persons by First Class Mail.
Iy
11
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Dated: December 10, 2012

Respectfully Submitted,
WALLIN, KRESS, REISMAN &

L

S Reisman
551stant City Attorney
City of Gardena

NITZ, LLP
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MS4 Discharges within the ORDER NO. R4-2012-0175
Coastal Watersheds of Los Angeles County NPDES NO. CAS004001

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES REGION

320 W. 4™ Street, Suite 200, Los Angeles, California 90013
Phone (213) 576 - 6600  Fax (213) 576 - 6640
http//www.waterboards.ca.gov/losangeles

ORDER NO. R4-2012-0175
NPDES PERMIT NO. CAS004001

WASTE DISCHARGE REQUIREMENTS
FOR MUNICIPAL SEPARATE STORM SEWER SYSTEM (MS4) DISCHARGES WITHIN THE
COASTAL WATERSHEDS OF LOS ANGELES COUNTY, EXCEPT THOSE DISCHARGES
ORIGINATING FROM THE CITY OF LONG BEACH MS4

The municipal discharges of storm water and non-storm water by the Los Angeles County
Flood Control District, the County of Los Angeles, and 84 incorporated cities within the
coastal watersheds of Los Angeles County with the exception of the City of Long Beach
(hereinafter referred to separately as Permittees and jointly as the Dischargers) from the
discharge points identified below are subject to waste discharge requirements as set forth
in this Order.

. FACILITY INFORMATION

Table 1. Discharger Information

The Los Angeles County Flood Control District, the County of Los Angeles, and
Dischargers 84 incorporated cities within the coastal watersheds of Los Angeles County
with the exception of the City of Long Beach (See Table 4)

Municipal Separate Storm Sewer Systems (MS4s) within the coastal

Name of Facliity watersheds of Los Angeles County with the exception of the City of Long
Beach MS4
Facllity Address Various (see Table 2)

The U.S. Environmental Protection Agency (USEPA) and the California Regional Water Quality Control
Board, Los Angeles Region (Regional Water Board) have classified the Greater Los Angeles County MS4
as a large municipal separate storm sewer system (MS4) pursuant to 40 CFR section 122.26(b)(4) and a
major facility pursuant to 40 CFR section 122.2.

Table 2. Facllity Information

Permittee Contact Information
(WDID)
Mailing Address 30001 Ladyface Court
Agoura Hiils Agoura Hills, CA 91301
(4B190147001) | Facllity Contact, Title, | Ken Berkman, City Engineer
and E-mall kberkman@agoura-hills.ca.us
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MS4 Discharges within the
Coastal Watersheds of Los Angeles County

ORDER NO. R4-2012-0175
NPDES NO. CAS004001

Permittee Contact Information
(WDID)
Mailing Address 111 South First Street
Alhambra Alhambra, CA 91801-3796
(4B1901480017) | Facliity Contact and David Dolphin
E-mali ddolphin@cityofalhambra.org
Mailing Address 11800 Goldring Road
Arcadia Arcadia, CA 91006-5879
(4B190149001) | Facliity Contact, Title, | Vanessa Hevener, Environmental Services Officer
Phone, and E-maii (626) 305-5327
vhevener@ci.arcadia.ca.us
Mailing Address 18747 Clarkdale Avenue
Artesia Artesia, CA 90701-5899
(4B190150007) | Facility Contact, Title, | Maria Dadian, Director of Public Works
and E-mali mdadian@cityofartesia.ci.us
Mailing Address 213 East Foothill Boulevard
Azusa Azusa, CA 91702
(4B190151007) | Facllity Contact, Title, | Carl Hassel, City Engineer
and E-maii chassel@ci.azusa.ca.us
Mailing Address 14403 East Pacific Avenue
Baidwin Park Baldwin Park, CA 91706-4297
(4B190152007) | Facliity Contact, Title, | David Lopez, Associate Engineer
and E-maii diopez@baldwinpark.com
Mailing Address 6330 Pine Avenue
Bell Bell, CA 90201-1291
(4B1901530071) | Facliity Contact, Title, | Terri Rodrigue, City Engineer
and E-maii trodrigue@cityofbell.org
Maiiing Address 7100 South Garfield Avenue
Bell Gardens Bell Gardens, CA 90201-3293
(4B190139002) | Facility Contact, Title, | John Oropeza, Director of Public Works
and Phone (562) 806-7700
Mailing Address 16600 Civic Center Drive
Beiifiower Bellflower, CA 90706-5494
(4B190154001) | Facility Contact, Title, | Bernie Iniguez, Environmental Services Manager
and E-mail biniguez@beliflower.org
Mailing Address 455 North Rexford Drive
Beverly Hiils Beverly Hills, CA 90210
(4B190132002) | Facillty Contact, Titie, | Vincent Chee, Project Civil Engineer
and E-maii kgettier@beverlyhilis.org
Mailing Address 600 Winston Avenue
Bradbury Bradbury, CA 91010-1199
(4B190155001) | Facility Contact, Title, | Eiroy Kiepke, City Engineer
and E-malii mkeith@cityofbradbury.org
Mailing Address P.O. Box 6459
Burbank Burbank, CA 91510
(4B190101002) | Facliity Contact, Title, | Bonnie Teaford, Public Works Director
and E-mail bteaford@ci.burbank.ca.us
Maiiling Address 100 Civic Center Way
Calabasas Calabasas, CA 91302-3172
(4B190157001) | Facliity Contact, Title, | Alex Farassati, ESM
and E-mall afarassati@cityofcalabasas.com
ey Mailing Address P.O. Box 6234
(4B190158001) Carson, CA 90745

Facliity Contact, Title,

Patricia Elkins, Building Construction Manager

Order
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ORDER NO. R4-2012-0175
NPDES NO. CAS004001

Permittee Contact Information
(WDID)
and E-malii pelkins@carson.ca.us
Maliling Address P.O. Box 3130
Cerritos Cerritos, CA 90703-3130
(4B190159001) | Facliity Contact, Title, | Mike O'Grady, Environmental Services
and E-mall mo’grady@cerritos.us
Maliling Address 207 Harvard Avenue
Claremont Claremont, CA 91711-4719
(4B190160001) | Facliity Contact, Title, | Craig Bradshaw, City Engineer
and E-mail cbradshaw@ci.claremont.ca.us
Mailing Address 2535 Commerce Way
Commerce Commerce, CA 90040-1487
(4B190161001) | Facliity Contact and Gina Nila
E-mali gnila@ci.commerce.ca.us
Mailing Address 205 South Willowbrook Avenue
Compton Compton, CA 90220-3190
(4B190162007) | Facliity Contact, Title, | Hien Nguyen, Assistant City Engineer
and Phone (310) 761-1476
Maliling Address 125 East College Street
Covina Covina, CA 91723-2199
(4B190163001) | Facliiity Contact, Title, | Vivian Castro, Environmental Services Manager
and E-mail vcastro@covinaca.gov
Maliling Address P.O. Box 1007
Cudahy Cudahy, CA 90201-6097
(4B1901640071) | Facliity Contact, Title, | Hector Rodriguez, City Manager
and E-maii | hrodriguez@cityofcudahy.ca.us
Malling Address 9770 Culver Boulevard
Culver City Culver City, CA 90232-0507
(4B190165007) | Facliity Contact, Title, | Damian Skinner, Manager

and Phone

(310) 253-6421

Diamond Bar
(4B190166001)

Mailing Address

21825 East Copley Drive

Diamond Bar, CA 91765-4177

Facliity Contact, Title,
and E-mail

David Liu, Director of Public Works
dliu@diamondbarca.gov

Mailing Address P.O. Box 7016
Downey Downey, CA 90241-7016
(4B190167001) | Facllity Contact , Title, | Yvonne Blumberg
and E-mali yblumberg@downeyca.org
Mailing Address 1600 Huntington Drive
Duarte Duarte, CA 91010-2592
(4B190168001) | Facliity Contact, Title, | Steve Esbenshades, Engineering Division Manager
and Phone (626) 357-7931 ext. 233
Mailing Address P.O. Box 6008
El Monte E! Monte, CA 91731
(4B1901690071) | Facility Contact, Title, | James A Enriquez, Director of Public Works
and Phone (626) 580-2058
Malling Address 350 Main Street
Ei Segundo El Semdo, CA 90245-389§ '
(4B190170001) Facllity Contact, Title, | Stephanie Katsouleas, Public Works Director
Phone, and E-mali (310) 524-2356
skatsouleas@elsegundo.org
Gardena Mailing Address P.0. Box 47003
(4B190118002) Gardena, CA 90247-3778
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Permittee Contact Information
(WDID)
Facllity Contact, Title, | Ron Jackson, Building Maintenance Supervisor
and E-mail jfelix@ci.gardena.ci.us
Mailing Address Engineering Section, 633 East Broadway, Room 209
Giendale Glendale, CA 91206-4308
(4B190171001) Facility Contact, Title, | Maurice Oillataguerre, Senior Environmental Program
and E-mail Scientist
moillataguerre@ci.glendale.ca.us
Mailing Address 116 East Foothill Boulevard
Glendora Glendora, CA 91741
(4B190172001) | Faclility Contact, Title, | Dave Davies, Deputy Director of Public Works
and E-mail ddavies@ci.glendora.ca.us
Hawailan Maliing Address 21815 Pioneer Boulevard
Gardens Hawaiian Gardens, CA 90716
(4B1901730071) Facility Contact, Titie, | Joseph Colombo, Director of Community Development
and E-malil jcolombo@ghci}‘x.org
Mailing Address 4455 West 126" Street
Hawthorne Hawthorne, CA 90250-4482
(4B190174001) | Facility Contact, Title, | Amold Shadbehr, Chief General Service and Public Works
and E-maii ashadbehr@cityofhawthorne.org
Hermosa Malling Address 1315 Valley Drive
Beach Hermosa Beach, CA 90254-3884
(4B190175007) Facllity Contact, Title, | Homayoun Behboodi, Associate Engineer
and E-maii hbehboodi@hermosabch.org
Malling Address 6165 Spring Valley Road
Hidden Hills Hidden Hills, CA 91302
(4B190176007) | Facliity Contact, Title, | Kimberly Colberts, Environmental Coordinator
and Phone (310) 257-2004
Huntington Malling Address 6550 Miles Avenue
Rax Facility Contact, Titi e Frch e o Gty O
acility Contact, Title, raig Melich, City Engineer and City Offici
(4B190177001) | and Phone (323) 584-6253
Maliiing Address P.O. Box 3366
industry Industry, CA 91744-3995
(4B190178001) | Faciiity Contact and Mike Nagaoka, Director of Public Safety
Title
Maliing Address 1 W. Manchester Bivd, 3" Floor
inglewood Inglewood, CA 90301-1750
(4B190179001) | Facillity Contact, Title, | Lauren Amimoto, Senior Administrative Analyst
and E-mail lamimoto@cityofinglewood.org
Maiiing Address 5050 North irwindale Avenue
Irwindale irwindale, CA 91706
(4B190180001) | Facliity Contact, Title, | Kwok Tam, Director of Public Works
and E-mail ktam@ci.irwindale.ca.us
La Canada Maliiing Address 1327 Foothill Boulevard
Flintridge La Canada Flintridge, CA 91011-2137
(4B1901810071) Facliiity Contact, Title, | Edward G. Hitti, Director of Public Works
and E-mail ehitti@lcf.ca.gov_
La Habra Maliing Address 1245 North Hacienda Boulevard
Helghts La Habra Heights, CA 90631-2570
(4B190182001) Facliity Contact, Title, | Shauna Clark, City Manager
and E-mail shaunac@lhhcity.org
La Mirada Maliling Address 13700 La Mirada Boulevard

Order




MS4 Discharges within the
Coastal Watersheds of Los Angeles County

ORDER NO. R4-2012-0175
NPDES NO. CAS004001

Permittee Contact Information
(WDID)
(4B190183001) La Mirada, CA 90638-0828
Facility Contact, Titie, | Steve Forster, Public Works Director
and E-mali sforster@cityoflamirada.org
Malling Address 15900 East Marin Street
La Puente La Puente, CA 91744-4788
(4B190184001) | Facility Contact, Title, | John DiMario, Director of Development Services
and E-mali jdimario@Ilapuente.org
Mailing Address 3660 “D" Street
La Verne La Verne, CA 91750-3599
(4B190185001) | Facliity Contact, Title, | Daniel Keesey, Director of Public Works
and E-mali dkeesey@ci.la-verne.ca.us
Mailing Address P.O. Box 158
Lakewood Lakewood, CA 90714-0158
(4B190186001) | Facliity Contact and Konya Vivanti
E-mali kvivanti@lakewoodcity.org
Maliling Address 14717 Burin Avenue
Lawndaie Lawndale, CA 90260
(4B190127002) | Facllity Contact and Marlene Miyoshi, Senior Administrative Analyst
Title
Maliling Address P.0. Box 339
Lomita Lomita, CA 90717-0098
(4B190187007) | Facliity Contact, Title, | Tom A. Odom, City Administrator
and E-malii d.tomita@lomitacity.com
Maliling Address 1149 S. Broadway, 10" Floor
Los Angeles Los Angeles, CA 90015
(4B190188007) | Facliity Contact, Title, | Shahram Kharaghani, Program Manager
and Phone (213) 485-0587
Maiiing Address 11330 Bullis Road
Lynwood Lynwood, CA 90262-3693
(4B190189007) | Facliity Contact and Josef Kekula
Phone (310) 603-0220 ext. 287
Maliing Address 23825 Stuart Ranch Road
Maiibu Malibu, CA 90265-4861
(4B190190001) | Facliity Contact, Title, | Jennifer Brown, Environmental Program Analyst
and E-maii jobrown@malibucity.org
Maliling Address 1400 Highland Avenue
manhefan Manhattan Beach, CA 90266-4795
(4B190191007) Facliity Contact, Titie, Bna.n an!wt, Water Supervisor
and Emalii bwright@citymb.info
Maliling Address 4319 East Slauson Avenue
Maywood Maywood, CA 90270-2897
(4B190192001) | Facliity Contact, Title, | Andre Dupret, Project Manager
and Phone (323) 562-5721
Mailing Address 415 South lvy Avenue
Monrovia Monrovia, CA 91016-2888
(4B190193001) | Facility Contact and Heather Maloney
E-mail hmaloney@ci.monrovia.ca.gov
Mailing Address 1600 West Beverly Boulevard
Montebelio Montebello, CA 90640-3970
(4B190194001) | Facliiity Contact and Cory Roberts
E-mail croberts@aaeinc.com
Monterey Park | Malling Address 320 West Newmark Avenue
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Permittee Contact Information
(WDID)
(4B190195001) Monterey Park, CA 91754-2896
Facliity Contact, Amy Ho
Phone, and E-mail (626) 307-1383
amho@montereypark.ca.gov
John Hunter (Consultant) at jhunter@jhla.net
Mailing Address P.O. Box 1030
Norwalk Norwalk, CA 90651-1030
(4B190196007) | Facility Contact and Chino Consunji, City Engineer
Title
Palos Verdes Maliiing Address 340 Palos Verdes Drive West
Estates _ Palos V.erdes. Estates, CA 90274
(4B190197001) Facliity Contact, Title, Al!an Rigg, Director of Public Works
and E-maii arigg@pvestates.org
Malling Address 16400 Colorado Avenue
Paramount Paramount, CA 90723-5091
(4B190198007) | Facility Contact, Title, | Chris Cash, Utility and Infrastructure Assistant Director
and E-mali ccash@paramountcity,org
Maiiing Address P.O.Box 7115
Pasadena Pasadena, CA 91109-7215
(4B190199001) | Facliity Contact and Stephen Walker
E-mail swalker@cityofpasadena.net
Malilng Address P.O. Box 1016
Pico Rivera Pico Rivera, CA 90660-1016
(4B190200001) | Facility Contact, Title, | Art Cervantes, Director of Public Works
and E-mail acervantes@pico-rivera.org
Maliing Address P.O. Box 660
Pomona Pomona, CA 91769-0660
(4B190145003) | Facility Contact, Title, | Julie Carver, Environmental Programs Coordinator

and E-mail

Julie Carver@ci.pomona.ca.us

Rancho Palos

Malling Address

30940 Hawthorne Boulevard

Rancho Palos Verdes, CA 90275

Verdes - - : -
Facliity Contact, Title, | Ray Holland, Interim Public Works Director
(48180201007) and E-mail clehr@rpv.com
Redondo Maliing Address P.O. Box 270
Baach _ Redondo Beagh, .CA 992777-0?70
(4B190143002) Facliity Contact, Title, | Mike Shay, Principal Civil Engineer
and E-maii mshay@redondo.org
Maliing Address 2 Portuguese Bend Road
Roliing Hiiis Rolling Hills, CA 90274-5199
(4B190202001) | Facliity Contact, Title, | Greg Grammer, Assistant to the City Manager
and E-mail ggrammer@rollinghilisestatesca.gov
Roliing Hills Maliing Address 4045 Palos Verdes Drive North
Estates _ Roliing Hills Estates,. CA 90274 :
(4B1902030071) Facliity Contact, Title, | Greg Grammer, Assistant to the City Manager
and E-mail rammer@rollinghillsestatesca.gov
Maliiing Address 8838 East Valley Boulevard
Rosemead Rosemead, CA 91770-1787
(4B190204007) | Facllity Contact, Title, | Chris Marcarelio, Director of PW
and Phone (626) 569-2118
Mailing Address 245 East Bonita Avenue
?:;13:,';3;001) San Dimas, CA 91773-3002

Facllity Contact, Title,

Latoya Cyrus, Environmental Services Coordinator
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Permittee Contact Information

(WDID) .
and E-mail lcyrus@ci.san-dimas.ca.us
Mailing Address 117 Macneil Street

San Fernando

San Fernando, CA 91340

(4B190206007) | Facllity Contact, Title, | Ron Ruiz, Director of Public Works
and E-mail rruiz@sfeity.org
Maliing Address 425 South Mission Drive
San Gabriel San Gabriel, CA 91775
(4B190207007) | Facility Contact, Title, | Daren T. Grilley, City Engineer
and Phone {626) 308-2806 ext. 4631
Maliing Address 2200 Huntington Drive
San Marino San Marino, CA 91108-2691
(4B190208001) | Facility Contact, Title, | Chuck Richie, Director of Parks and Public Works
and E-mail crichie@cityofsanmarino.org
Maliing Address 23920 West Valencia Boulevard, Suite 300
Santa Clarita Santa Clarita, CA 91355
(4B190117007) | Facllity Contact, Title, | Travis Lange, Environmental Services Manager
and Phone (661) 255-4337
Santa Fe Malling Address P.0. Box 21 2p
Springs _ ! Saqta Fe Springs, CA 90679-2129 .
(4B190108003) Facility Contact, Title, | Sarina Morales-Choate, Civil Engineer Assistant

and E-maii

smorales-choate@santafesprings.org

Santa Monica
(4B190122002)

Maliing Address

1685 Main Street

Santa Monica, CA 90401-3295

Facility Contact, Title,
and E-mail

Neal Shapiro, Urban Runoff Coordinator
nshapiro@smgov.net

Sierra Madre

Malling Address

232 West Sierra Madre Boulevard

Sierra Madre, CA 91024-2312

(4B190209001) | Facliity Contact, Title, | James Carlson, Management Analyst
and Phone (626) 355-7135 ext. 803
Mailing Address 2175 Cherry Avenue
. . Signal Hill, CA 90755
?;g';;b:%wn Facility Contact, John Hunter
Phone, and E-mail (562) 802-7880
jhunter@jlha.net
South El Mailing Address 1415 North Santa Anita Avenue
Monte eI T YT io;;r':h El \I\(/I;Jnte, %/:y QI:A 733-3389
acliity Contact an nthony Ybarra, City Manager
(4B190211001) | by one (626) 579-6540
Mailing Address 8650 California Avenue
South Gate, CA 90280
?:;;30372701) Facility Contact, ) John Hunter
Phone, and E-mail (562) 802-7880
jhunter@ijlha.net
Mailing Address 1414 Mission Street
South South Pasadena, CA 91030-3298
Pasadena Facility Contact, John Hunter
(4B190213001) | Phone, and E-mail (562) 802-7880
jhunter@jlha.net
Temple City Maliing Address 9701 Las _Tunas Drive
(4B190214001) Temple City, CA 91780-2249

Faclilty Contact,

Joe Lambert at (626) 285-2171 or
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Permittee Contact Information
(WDID)
Phone, and E-mail John Hunter at (562) 802-7880/jhunter@ijiha.net
Mailing Address 3031 Torrance Boulevard
Torrance Torrance, CA 80503-5059
(4B190215001) | Facliity Contact and Leslie Cortez, Senior Administrative Assistant
Title
Mailing Address 4305 Santa Fe Avenue
Vernon Vernon, CA 90058-1786
(4B190216007) | Facility Contact and Claudia Arellano
Phone (323) 583-8811
Mailing Address P.O. Box 682
Walinut Walnut, CA 91788
(4B190217007) | Faciiity Contact and Jack Yoshino, Senior Management Assistant
Title
Mailing Address P.O. Box 1440
West Covina West Covina, CA 91793-1440
(4B190218007) | Facllity Contact, Title, | Samuel Gutierrez, Engineering Technician
and E-maii sam.gutierrez@westcovina.org
West Maiiing Address 8300 Santa Monica Boulevard
Hollywood _ West Hollywoogi, C/.\ 9006?-431 4
(4B190219007) Facility Contact, Title, | Sharon Perlistein, City Engineer
and E-mail sperlstein@weho.org
Mailing Address 31200 Oak Crest Drive
Westiake Westlake Village, CA 91361
Viilage Facility Contact, Title, | Joe Bellomo, Stormwater Program Manager
(4B190220001) | Phone, and E-mail (805) 279-6856
jbellomo@willdan.com
Maliing Address 13230 Penn Street
Whittier Whittier, CA 90602-1772
(4B190221007) | Facility Contact, Title, | David Mochizuki, Director of Public Works
and E-mali dmochizuki@cityofwhittier.org
Mailing Address 900 South Fremont Avenue
County of Los Alhambra, CA 91803
Angeles Facility Contact, Title, | Gary Hildebrand, Assistant Deputy Director, Division Engineer
(4B190107099) | Phone, and E-maii (626) 458-4300
ghildeb@dpw.lacounty.gov
Los Angeies Maiiing Address 900 South Fremont Avenue
County Fiood Alhambra, CA 91803
Control Facliity Contact, Title, | Gary Hildebrand, Assistant Deputy Director, Division Engineer
District Phone, and E-mali (626) 458-4300
(4B190107101) ghildeb@dpw.lacounty.gov
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Table 3. Discharge Location

Discharge | Discharge
Sullal Point Point Receiving Water
Latitude Longitude

Discharge Point Description

Surface waters identified in
Tables 2-1, 2-1a, 2-3, and 2-
4, and Appendix 1, Table 1 of
the Water Quality Control
Plan - Los Angeles Region
(Basin Plan for the Coastal
Watersheds of Los Angeles
and Ventura Counties), and
other unidentified tributaries
to these surface waters within
the following Watershed
Management Areas:

(1) Santa Clara River

All Municipal Separate Watershed;

Storm Sewer System %) ;San;a cl;/l:‘;lnica\ Bay
discharge points within atershed Management

Los Angelgs County g?d Nm‘ Numerous Numerous Area, including Malibu Creek
with the exception of orm Water Watershed and Ballona

the City of Long Beach Creek Watershed,

(3) Los Angeles River
Watershed,;

(4) Dominguez Channel and
Greater Los Angeles/Long
Beach Harbors Watershed
Management Area,

(5) Los Cerritos Channel and
Alamitos Bay Watershed
Management Area;

(6) San Gabriel River
Watershed; and

(7) Santa Ana River

Storm Water

Watershed.'
Table 4. Administrative Information
This Order was adopted by the California Regional Water Quality Control
Board, Los Angeles Region on: November 8, 2012
This Order becomes effective on: December 28, 2012
This Order expires on: December 28, 2017

in accordance with Title 23, Division 3, Chapter 9 of the California Code
of Regulations and Title 40, Part 122 of the Code of Federal Regulations, | 180 days prior to the Order
each Discharger shall file a Report of Waste Discharge as application for | expiration date above

issuance of new waste discharge requirements no later than:

' Note that the Santa Ana River Watershed lies primarily within the boundaries of the Santa Ana Regional Water Quality Control Board.
However, a portion of the Chino Basin subwatershed lies within the jurisdictions of Pomona and Claremont in Los Angeles County. The
primary receiving waters within the Los Angeles County portion of the Chino Basin subwatershed are San Antonio Creek and Chino Creek.
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In accordance with sectioh 2235.4 of Title 23 of the California Code of Regulations, the terms and conditions
of an expired permit are automatically continued pending issuance of a new permit if all requirements of the
federal NPDES regulations on continuation of expired permits are complied with. Accordingly, if a new order
is not adopted by the expiration date above, then the Permittees shall continue to implement the
requirements of this Order until a new one is adopted.

I, Samuel Unger, Executive Officer, do hereby certify that this Order with all attachments is a
full, true, and correct copy of an Order adopted by the California Regional Water Quality
Control Board, Los Angeles Region, on November 8, 2012.

SamuekUnger, Executive Officer
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ll. FINDINGS

The California Regional Water Quality Control Board, Los Angeles Region (hereinafter
Regional Water Board) finds:

A. Nature of Discharges and Sources of Pollutants

Storm water and non-storm water discharges consist of surface runoff generated from
various land uses, which are conveyed via the municipal separate storm sewer system
and ultimately discharged into surface waters throughout the region. Discharges of
storm water and non-storm water from the Municipal Separate Storm Sewer Systems
(MS4s) within the Coastal Watersheds of Los Angeles County convey pollutants to
surface waters throughout the Los Angeles Region. In general, the primary pollutants of
concem in these discharges identified by the Los Angeles County Flood Control District
Integrated Receiving Water Impacts Report (1994-2005) are indicator bacteria, total
aluminum, copper, lead, zinc, diazinon, and cyanide. Aquatic toxicity, particularly during
wet weather, is also a concern based on a review of Annual Monitoring Reports from
2005-10. Storm water and non-storm water discharges of debris and trash are also a
pervasive water quality problem in the Los Angeles Region though significant strides
have been made by a number of Permittees in addressing this problem through the
implementation of control measures to achieve wasteload allocations established in
trash TMDLs.

Pollutants in storm water and non-storm water have damaging effects on both human
health and aquatic ecosystems. Water quality assessments conducted by the Regional
Water Board have identified impairment of beneficial uses of water bodies in the Los
Angeles Region caused or contributed to by pollutant loading from municipal storm
water and non-storm water discharges. As a result of these impairments, there are
beach postings and closures, fish consumption advisories, local and global ecosystem
and aesthetic impacts from trash and debris, reduced habitat for threatened and
endangered species, among others. The Regional Water Board and USEPA have
established 33 total maximum daily loads (TMDLs) that identify Los Angeles County
MS4 discharges as one of the pollutant sources causing or contributing to these water
quality impairments.

B. Permit History

Prior to the issuance of this Order, Regional Water Board Order No. 01-182 served as
the NPDES Permit for MS4 storm water and non-storm water discharges within the
Coastal Watersheds of the County of Los Angeles. The requirements of Order No. 01-
182 applied to the Los Angeles County Flood Control District, the unincorporated areas
of Los Angeles County under County jurisdiction, and 84 Cities within the Los Angeles
County Flood Control District with the exception of the City of Long Beach. The first
county-wide MS4 permit for the County of Los Angeles and the incorporated areas
therein was Order No. 90-079, adopted by the Regional Water Board on June 18,
1990.

Limitations and Discharge Requirements 13
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Under Order No. 01-182, the Los Angeles County Flood Control District was designated
the Principal Permittee, and the County of Los Angeles and 84 incorporated Cities were
each designated Permittees. The Principal Permittee coordinated and facilitated
activities necessary to comply with the requirements of Order No. 01-182, but was not
responsible for ensuring compliance of any of the other Permittees. The designation of
a Principal Permittee has not been carried over from Order No. 01-182.

Order No. 01-182 was subsequently amended by the Regional Water Board on
September 14, 2006 by Order No. R4-2006-0074 to incorporate provisions consistent
with the assumptions and requirements of the Santa Monica Bay Beaches Dry Weather
Bacteria TMDL (SMB Dry Weather Bacteria TMDL) waste load allocations (WLAs). As a
result of a legal challenge to Order No. R4-2006-0074, the Los Angeles County
Superior Court issued a peremptory writ of mandate on July 23, 2010 requiring the
Regional Water Board to void and set aside the amendments adopted through Order
No. R4-2006-0074 in Order No. 01-182. The Court concluded that the permit
proceeding at which Order No. R4-2006-0074 was adopted was procedurally deficient.
The Court did not address the substantive merits of the amendments themselves, and
thus made no determination about the substantive validity of Order No. R4-2006-0074.
In compliance with the writ of mandate, the Regional Water Board voided and set aside
the amendments adopted through Order No. R4-2006-0074 on April 14, 2011. This
Order reincorporates requirements equivalent to the 2006 provisions to implement the
SMB Dry Weather Bacteria TMDL.

In addition, Order No. 01-182 was amended on August 9, 2007 by Order No. R4-2007-
0042 to incorporate provisions consistent with the assumptions and requirements of the
Marina del Rey Harbor Mothers’ Beach and Back Basins Bacteria TMDL, and was again
amended on December 10, 2009 by Order No. R4-2009-0130 to incorporate provisions
consistent with the assumptions and requirements of the Los Angeles River Watershed
Trash TMDL.

C. Permit Application

On June 12, 20086, prior to the expiration date of Order No. 01-182, all of the Permittees
filed Reports of Waste Discharge (ROWD) applying for renewal of their waste discharge
requirements that serve as an NPDES permit to discharge storm water and authorized
and conditionally exempt non-storm water through their MS4 to surface waters.
Specifically, the Los Angeles County Flood Control District (LACFCD) submitted an
ROWD application on behalf of itself, the County of Los Angeles, and 78 other
Permittees. Several Permittees under Order No. 01-182 elected to not be included as
part of the Los Angeles County Flood Control District's ROWD. On June 12, 2006, the
Cities of Downey and Signal Hill each submitted an individual ROWD application
requesting a separate MS4 Permit; and the Upper San Gabriel River Watershed
Coalition, comprised of the cities of Azusa, Claremont, Glendora, Irwindale, and Whittier
also submitted an individual ROWD application requesting a separate MS4 Permit for
these cities. In 2010, the LACFCD withdrew from its participation in the 2006 ROWD
submitted in conjunction with the County and 78 other co-permittees, and submitted a
new ROWD also requesting an individual MS4 permit. The LACFCD also requested
that, if an individual MS4 permit was not issued to it, it no longer be designated as the
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Principal Permittee and it be relieved of Principal Permittee responsibilities. The
Regional Water Board evaluated each of the 2006 ROWDs and notified all of the
Permittees that their ROWDs did not satisfy federal storm water regulations contained in
the USEPA Interpretive Policy Memorandum on Reapplication Requirements for
Municipal Separate Storm Sewer Systems; Final Rule, August 9, 1996 (61 Fed Reg.
41697). Because each ROWD did not satisfy federal requirements, the Regional Water
Board deemed all four 2006 ROWDs incomplete. The Regional Water Board also
evaluated the LACFCD’s 2010 ROWD and found that it too did not satisfy federal
requirements for MS4s.

Though five separate ROWDs were submitted, the Regional Water Board retains
discretion as the permitting authority to determine whether to issue permits for
discharges from MS4s on a system-wide or jurisdiction-wide basis (Clean Water Act
(CWA) § 402(p)(3)(B)(i); 40 CFR section 122.26, subdivisions (a)(1)(v) and (a)(3)(ii}).
Because of the complexity and networking of the MS4 within Los Angeles County,
which often results in commingled discharges, the Regional Water Board has previously
adopted a system-wide approach to permitting MS4 discharges within Los Angeles
County.

In evaluating the five separate ROWDs, the Regional Water Board considered the
appropriateness of permitting discharges from MS4s within Los Angeles County on a
system-wide or jurisdiction-wide basis or a combination of both. Based on that
evaluation, the Regional Water Board again determined that, because of the complexity
and networking of the MS4 within Los Angeles County, that one system-wide permit is
appropriate. In order to provide individual Permittees with more specific requirements,
certain provisions of this Order are organized by watershed management area, which is
appropriate given the requirements to implement 33 watershed-based TMDLs. The
Regional Water Board also determined that because the LACFCD owns and operates
large portions of the MS4 infrastructure, including but not limited to catch basins, storm
drains, outfalls and open channels, in each coastal watershed management area within
Los Angeles County, the LACFCD should remain a Permittee in the single system-wide
permit; however, this Order relieves the LACFCD of its role as “Principal Permittee.”

D. Permit Coverage and Facility Description

The Los Angeles County Flood Control District, the County of Los Angeles, and 84
incorporated cities within the Los Angeles County Flood Control District with the
exception of the City of Long Beach (see Table 5, List of Permittees), hereinafter
referred to separately as Permittees and jointly as the Dischargers, discharge storm
water and non-storm water from municipal separate storm sewer systems (MS4s), also
called storm drain systems. For the purposes of this Order, references to the
“Discharger” or “Permittee” in applicable federal and state laws, regulations, plans, or
policy are held to be equivalent to references to the Discharger, or Permittees herein.

The area covered under this Order encompasses more than 3,000 square miles. This
area contains a vast drainage network that serves incorporated and unincorporated
areas in every Watershed Management Area within the Los Angeles Region. Maps
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depicting the major drainage infrastructure within the area covered under this Order are
included in Attachment C of this Order.

Table 5. List of Permitiees

| Agoura Hills Hawaiian Gardens Pomona
Alhambra Hawthorne Rancho Palos Verdes
Arcadia Hermosa Beach Redondo Beach
Artesia Hidden Hills Rolling Hills
Azusa Huntington Park Rolling Hills Estates
Baldwin Park Industry Rosemead
Bell Inglewood San Dimas
Bell Gardens Irwindale San Fernando
Bellflower La Canada Flintridge San Gabriel
Beverly Hills La Habra Heights San Marino
Bradbury La Mirada Santa Clarita
Burbank La Puente Santa Fe Springs
Calabasas La Verne Santa Monica
Carson Lakewood Sierra Madre
Cerritos Lawndale Signal Hill
Claremont Lomita South El Monte
Commerce Los Angeles South Gate
Compton Lynwood South Pasadena
Covina Malibu Temple City
Cudahy Manhattan Beach Torrance
Culver City Maywood Vernon
Diamond Bar Monrovia Walnut
Downey Montebello West Covina
Duarte Monterey Park West Hollywood
El Monte Norwalk Westlake Village
El Segundo Palos Verdes Estates Whittier
Gardena Paramount County of Los Angeles
Glendale Pasadena Los Angeles County Flood
Glendora Pico Rivera Control District

E. Los Angeles County Flood Control District

In 1915, the California Legislature enacted the Los Angeles County Flood Control Act,
establishing the Los Angeles County Flood Control District (LACFCD). The objects and
purposes of the Act are to provide for the control and conservation of the flood, storm
and other waste waters within the flood control district. Among its other powers, the
LACFCD also has the power to preserve, enhance, and add recreational features to
lands or interests in lands contiguous to its properties for the protection, preservation,
and use of the scenic beauty and natural environment for the properties or the lands.
The LACFCD is governed, as a separate entity, by the County of Los Angeles Board of

Supervisors.

Limitations and Discharge Requirements

16




MS4 Discharges within the ORDER NO. R4-2012-0175
Coastal Watersheds of Los Angeles County NPDES NO. CAS004001

The LACFCD's system includes the majority of drainage infrastructure within
incorporated and unincorporated areas in every watershed, including approximately 500
miles of open channel, 3,500 miles of underground drains, and an estimated 88,000
catch basins, and several dams. Portions of the LACFCD’s current system were
originally unmodified natural rivers and water courses.

The LACFCD’s system conveys both storm and non-storm water throughout the Los
Angeles basin. Other Permittees’ MS4s connect and discharge to the LACFCD's
system.

The waters and pollutants discharged from the LACFCD’s system come from various
sources. These sources can include storm water and non-storm water from the
Permittees under this permit and other NPDES and non-NPDES Permittees discharging
into the LACFCD’s system, including industrial waste water dischargers, waste water
treatment facilities, industrial and construction stormwater Permittees, water suppliers,
government entities, CERCLA potentially responsible parties, and Caltrans. Sources
can also include discharges from school districts that do not operate large or medium-
sized municipal storm sewers and discharges from entities that have waste discharge
requirements or waivers of waste discharge requirements.

Unlike other Permittees, including the County of Los Angeles, the LACFCD does not

own or operate any municipal sanitary sewer systems, public streets, roads, or
highways.

The LACFCD in contrast to the County of Los Angeles has no planning, zoning,
development permitting or other land use authority over industrial or commercial
facilities, new developments or re-development projects, or development construction
sites located in any incorporated or unincorporated areas within its service area. The
Permittees that have such land use authority are responsible for implementing a storm
water management program to ‘inspect and control pollutants from industrial and
commercial facilities, new development and re-development projects, and development
construction sites within their jurisdictional boundaries. Nonetheless, as an owner and
operator of MS4s, the LACFCD is required by federal regulations to control pollutant
discharges into and from its MS4, including the ability to control through interagency
agreements among co-Permittees and other owners of a MS4 the contribution of
pollutants from one portion of the MS4 to another portion of the MS4.

F. Permit Scope

This Order regulates municipal discharges of storm water and non-storm water from the
Pemittees’ MS4s. Section 122.26(b)(8) of title 40 of the Code of Federal Regulations
(CFR) defines an MS4 as “a conveyance or system of conveyances (including roads
with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, man-
made channels, or storm drains): (i) [o]wned or operated by a State, city, town, borough,
county, parish, district, association, or other public body (created by or pursuant to State
law) having jurisdiction over disposal of sewage, industrial wastes, storm water, or other
wastes, including special districts under State law such as a sewer district, flood control
district or drainage district, or similar entity, or an Indian tribe or an authorized Indian

Limitations and Discharge Requirements 17



MS4 Discharges within the ORDER NO. R4-2012-0175
Coastal Watersheds of Los Angeles County NPDES NO. CAS004001

tribal organization, or a designated and approved management agency under section
208 of the CWA that discharges to waters of the United States; (ii) [d]esigned or used
for collecting or conveying storm water; (iii) [w]hich is not a combined sewer; and (iv)
[w]hich is not part of a Publicly Owned Treatment Works (POTW) as defined at 40 CFR
122.2.”

Storm water discharges consist of those discharges that originate from precipitation
events. Federal regulations define “storm water” as “storm water runoff, snow melt
runoff, and surface runoff and drainage.” (40 CFR § 122.26(b)(13).) While “surface
runoff and drainage” is not defined in federal law, USEPA’s preamble to its final storm
water regulations demonstrates that the term is related to precipitation events such as
rain and/or snowmelt. (55 Fed. Reg. 47990, 47995-96 (Nov. 16, 1990)).

Non-storm water discharges consist of all discharges through an MS4 that do not
originate from precipitation events. Non-storm water discharges through an MS4 are
prohibited unless authorized under a separate NPDES permit; authorized by USEPA
pursuant to Sections 104(a) or 104(b) of the federal Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA); composed of natural flows; the
result of emergency fire fighting activities; or conditionally exempted in this Order.

A permit issued to more than one Permittee for MS4 discharges may contain separate
storm water management programs for particular Permittees or groups of Permittees.
40 CFR § 122.26(d)(2)(iv). Given the LACFCD’s limited land use authority, it is
appropriate for the LACFCD to have a separate and uniquely-tailored storm water
management program. Accordingly, the storm water management program minimum
control measures imposed on the LACFCD in Part VI.D of this Order differ in some
ways from the minimum control measures imposed on other Permittees. Namely, aside
from its own properties and facilties, the LACFCD is not subject to the
Industrial/Commercial Facilities Program, the Planning and Land Development
Program, and the Development Construction Program. However, as a discharger of
storm and non-storm water, the LACFCD remains subject to the Public Information and
Participation Program and the lllicit Connections and lllicit Discharges Elimination
Program. Further, as the owner and operator of certain properties, facilities and
infrastructure, the LACFCD remains subject to requirements of a Public Agency
Activities Program.

G. Geographic Coverage and Watershed Management Areas

The municipal storm water and non-storm water discharges flow into receiving waters in
the Watershed Management Areas of the Santa Clara River Watershed; Santa Monica
Bay Watershed Management Area, including Malibu Creek Watershed and Ballona
Creek Watershed; Los Angeles River Watershed; Dominguez Channel and Greater Los
Angeles/Long Beach Harbors Watershed Management Area; Los Cerritos Channel and

Alamitos Bay Watershed Management Area; San Gabriel River Watershed; and Santa
Ana River Watershed.

Limitations and Discharge Requirements 18



MS4 Discharges within the ORDER NO. R4-2012-0175
Coastal Watersheds of Los Angeles County NPDES NO. CAS004001

This Order redefines Watershed Management Areas (WMAs) consistent with the
delineations used in the Regional Water Board’s Watershed Management Initiative.
Permittees included in each of the WMAs are listed in Attachment K.

Maps depicting each WMA, its subwatersheds, and the major receiving waters therein
are included in Attachment B.

Federal, state, regional or local entities in jurisdictions outside the Los Angeles County
Flood Control District, and not currently named as Permittee to this Order, may operate
MS4 facilities and/or discharge to the MS4 and water bodies covered by this Order.
Pursuant to 40 CFR sections 122.26(d)(1)(ii) and 122.26(d)(2)(iv), each Permittee shall
maintain the necessary legal authority to control the contribution of pollutants to its MS4
and shall include in its storm water management program a comprehensive planning
process that includes intergovernmental coordination, where necessary.

Sources of MS4 discharges into receiving waters in the County of Los Angeles but not
covered by this Order include the following:
e About 34 square miles of unincorporated area in Ventura County, which drain
into Malibu Creek and then to Santa Monica Bay,
e About 9 square miles of the City of Thousand Oaks, which also drain into Malibu
Creek and then to Santa Monica Bay, and

e About 86 square miles of area in Orange County, which drain into Coyote Creek
and then into the San Gabriel River.

Specifically, the Orange County Flood Control District (OCFCD) owns and operates the
Los Alamitos Retarding Basin and Pumping Station (Los Alamitos Retarding Basin).
The Los Alamitos Retarding Basin is within the San Gabriel River Watershed, and is
located adjacent to the Los Angeles and Orange County boundary. The majority of the
30-acre Los Alamitos Retarding Basin is in Orange County; however, the northwest
corner of the facility is located in the County of Los Angeles. Storm water and non-
storm water discharges, which drain to the Los Alamitos Retarding Basin, are pumped
to the San Gabriel River Estuary (SGR Estuary) through pumps and subterranean
piping. The pumps and discharge point are located in the County of Los Angeles.

The OCFCD pumps the water within the Los Alamitos Retarding Basin to the San
Gabriel River Estuary through four discharge pipes, which are covered by tide gates.
The discharge point is located approximately 700 feet downstream from the 2nd Street
Bridge in Long Beach. The total pumping capacity of the four pumps is 800 cubic feet
per second (cfs). There is also a 5 cfs sump pump that discharges nuisance flow
continuously to the Estuary though a smaller diameter uncovered pipe.

The discharge from the Los Alamitos Retarding Basin is covered under the Orange
County Municipal NPDES Storm Water Permit (NPDES Permit No. CAS618030, Santa
Ana Regional Water Quality Control Board Order No. R8-2010-0062), which was issued
to the County of Orange, Orange County Flood Control District and Incorporated Cities
on May 22, 2009. The Orange County MS4 Permit references the San Gabriel River
Metals and Selenium TMDL (Metals TMDL). The waste load allocations listed in the
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Metals TMDL for Coyote Creek are included in the Orange County MS4 Permit.
However, the Orange County MS4 Permit does not contain the dry weather copper
waste load allocations assigned to the Estuary.

H. Legai Authorities

This Order is issued pursuant to CWA section 402 and implementing regulations
adopted by the USEPA and chapter 5.5, division 7 of the California Water Code
(commencing with section 13370). This Order serves as an NPDES permit for point
source discharges from the Permittees’ MS4s to surface waters. This Order also serves
as waste discharge requirements (WDRs) pursuant to article 4, chapter 4, division 7 of
the California Water Code (commencing with Section 13260).

I. Municipal Separate Storm Sewer System Requirements. The 1972 Clean Water Act?
established the NPDES Program to regulate the discharge of pollutants from point
sources to waters of the United States. However, pollution from storm water and dry-
weather urban runoff was largely unabated for over a decade. In response to the 1987
Amendments to the Clean Water Act, USEPA developed Phase | of the NPDES Storm
Water Permitting Program in 1990, which established a framework for regulating
municipal and industrial discharges of storm water and non-storm water. The Phase |
program addressed sources of storm water and dry-weather urban runoff that had the
greatest potential to negatively impact water quality. In particular, under Phase |,
USEPA required NPDES Permit coverage for discharges from medium and large MS4
with populations of 100,000 or more. Operators of MS4s regulated under the Phase |
NPDES Storm Water Program were required to obtain permit coverage for municipal
discharges of storm water and non-storm water to waters of the United States

Early in the history of this MS4 Permit, the Regional Water Board designated the MS4s
owned and/or operated by the incorporated cities and Los Angeles County
unincorporated areas within the Coastal Watersheds of Los Angeles County as a large
MS4 due to the total population of Los Angeles County, including that of unincorporated
and incorporated areas, and the interrelationship between the Permittees’ MS4s,
pursuant to 40 CFR section 122.26(b)(4). The total population of the cities and County
unincorporated areas covered by this Order was 9,519,338 in 2000 and has increased
by approximately 300,000 to 9,818,605 in 2010, according to the United States Census.

This Order implements the federal Phase | NPDES Storm Water Program requirements.
These requirements include three fundamental elements: (i) a requirement to effectively
prohibit non-storn water discharges through the MS4, (ii) requirements to implement
controls to reduce the discharge of pollutants to the maximum extent practicable, and
(iii) other provisions the Regional Water Board has determined appropriate for the
control of such pollutants.

J. Background and Rationale for Requirements. The Regional Water Board developed
the requirements in this Order based on information submitted as part of the Permittees’
applications, through monitoring and reporting programs, and other available

2 Eederal Water Pollution Control Act; 33 U.S.C. § 1251 et seq., which, as amended in 1977, is commonly known as the Clean Water Act.
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information. In accordance with federal regulations at 40 CFR section 124.8, a Fact
Sheet (Attachment F) has been prepared to explain the principal facts and the
significant factual, legal, methodological, and policy questions considered in preparing
this Order. The Fact Sheet is hereby incorporated into this Order and also constitutes
part of the Findings of the Regional Water Board for this Order. Attachments A through
E and G through R are also incorporated into this Order.

K. Water Quality Control Plans. The Clean Water Act requires the Regional Water Board
to establish water quality standards for each water body in its region. Water quality
standards include beneficial uses, water quality objectives and criteria that are
established at levels sufficient to protect those beneficial uses, and an antidegradation
policy to prevent degrading waters. The Regional Water Board adopted a Water Quality
Control Plan - Los Angeles Region (hereinafter Basin Plan) on June 13, 1994 and has
amended it on multiple occasions since 1994. The Basin Plan designates beneficial
uses, establishes water quality objectives, and contains implementation programs and
policies to achieve those objectives for all waters in the Los Angeles Region. Pursuant
to California Water Code section 13263(a), the requirements of this Order implement
the Basin Plan. Beneficial uses applicable to the surface water bodies that receive
discharges from the Los Angeles County MS4 generally include those listed below.

Table 6. Basin Plan Beneficlal Uses

Recelving Water

Discharge Point Name Beneficlal Uses
Municipal and Domestic Supply (MUN); Agricultural
Supply (AGRY); Industrial Service Supply (IND); Industrial
All Municipal Process Supply (PROC); Ground Water Recharge (GWR);

Freshwater Replenishment (FRSH); Navigation (NAV);

Separate Storm Hydropower Generation (POW); Water Contact

Sewer Systems
(MS4s) discharge
points within Los
Angeles County
coastal watersheds
with the exception of
the City of Long
Beach

Multiple surface
water bodies of the
Los Angeles Region

Recreation (REC-1); Limited Contact Recreation (LREC-
1); Non-Contact Water Recreation (REC-2); Commercial
and Sport Fishing (COMM); Warm Freshwater Habitat
(WARM); Cold Freshwater Habitat (COLD); Preservation
of Areas of Special Biological Significance (BIOL); Wildlife
Habitat (WILD); Preservation of Rare and Endangered
Species (RARE); Marine Habitat (MAR); Wetland Habitat
(WET); Migration of Aquatic Organisms (MIGR);
Spawning, Reproduction, and/or Early Development
(SPWN); Shelifish Harvesting (SHELL)

1. Total Maximum Dalily Loads (TMDLs)

Clean Water Act section 303(d)(1) requires each state to identify the waters within its
boundaries that do not meet water quality standards. Water bodies that do not meet
water quality standards are considered impaired and are placed on the state’s “CWA
Section 303(d) List”. For each listed water body, the state is required to establish a
TMDL of each pollutant impairing the water quality standards in that water body. A
TMDL is a tool for implementing water quality standards and is based on the
relationship between pollution sources and in-stream water quality conditions. The
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TMDL establishes the allowable pollutant loadings for a water body and thereby
provides the basis to establish water quality-based controls. These controls should
provide the pollution reduction necessary for a water body to meet water quality
standards. A TMDL is the sum of the allowable pollutant loads of a single pollutant
from all contributing point sources (the waste load allocations or WLAs) and non-
point sources (load allocations or LAs), plus the contribution from background
sources and a margin of safety. (40 CFR section 130.2(i).) MS4 discharges are
considered point source discharges.

Numerous receiving waters within Los Angeles County do not meet water quality
standards or fully support beneficial uses and therefore have been classified as
impaired on the State’s 303(d) List. The Regional Water Board and USEPA have
each established TMDLs to address many of these water quality impairments.
Pursuant to CWA section 402(p)(B)(3)(iii) and 40 CFR section 122.44(d)(1)(vii)(B),
this Order includes requirements that are consistent with and implement WLAs that
are assigned to discharges from the Los Angeles County MS4 from 33 State-
adopted and USEPA established TMDLs. This Order requires Permittees to comply
with the TMDL Provisions in Part VI.E and Attachments L through R, which are
consistent with the assumptions and requirements of the TMDL WLAs assigned to
discharges from the Los Angeles County MS4. A comprehensive list of TMDLs by
watershed management area and the Permittees subject to each TMDL is included
in Attachment K.

Waste load allocations in these TMDLs are expressed in several ways depending on
the nature of the pollutant and its impacts on receiving waters and beneficial uses.
Bacteria WLAs assigned to MS4 discharges are expressed as the number of
allowable exceedance days that a water body may exceed the Basin Plan water
quality objectives for protection of the REC-1 beneficial use. Since the TMDLs and
the WLAs contained therein are expressed as receiving water conditions, receiving
water limitations have been included in this Order that are consistent with and
implement the allowable exceedance day WLAs. Water quality-based effluent
limitations are also included equivalent to the Basin Plan water quality objectives to
allow the opportunity for Permittees to individually demonstrate compliance at an
outfall or jurisdictional boundary, thus isolating the Permittee’s pollutant contributions
from those of other Permittees and from other pollutant sources to the receiving
water.

WLAs for trash are expressed as progressively decreasing allowable amounts of
trash discharges from a Permittee’s jurisdictional area within the drainage area to
the impaired water body. The Trash TMDLs require each Permittee to make annual
reductions of its discharges of trash over a set period, until the numeric target of
zero trash discharged from the MS4 is achieved. The Trash TMDLs specify a
specific formula for calculating and allocating annual reductions in trash discharges
from each jurisdictional area within a watershed. The formula results in specified
annual amounts of trash that may be discharged from each jurisdiction into the
receiving waters. Translation of the WLAs or compliance points described in the
TMDLs into jurisdiction-specific load reductions from the baseline levels, as specified
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in the TMDL, logically results in the articulation of an annual limitation on the amount
of a pollutant that may be discharged. The specification of allowable annual trash
discharge amounts meets the definition of an “effluent limitation”, as that term is
defined in subdivision (c) of section 13385.1 of the California Water Code.
Specifically, the trash discharge limitations constitute a “numeric restriction ... on the

quantity [or] discharge rate ... of a pollutant or pollutants that may be discharged
from an authorized location.”

TMDL WLAs for other pollutants (e.g., metals and toxics) are expressed as
concentration and/or mass and water quality-based effluent limitations have been
specified consistent with the expression of the WLA, including any applicable
averaging periods. Some TMDLs specify that, if certain receiving water conditions
are achieved, such achievement constitutes attainment of the WLA. In these cases,
receiving water limitations and/or provisions outlining these alternate means of
demonstrating compliance are included in the TMDL provisions in Part VL.E of this
Order.

The inclusion of water quality-based effluent limitations and receiving water
limitations to implement applicable WLAs provides a clear means of identifying
required water quality outcomes within the permit and ensures accountability by
Permittees to implement actions necessary to achieve the limitations.

A number of the TMDLs for bacteria, metals, and toxics establish WLAs that are
assigned jointly to a group of Permittees whose storm water and/or non-storm water
discharges are or may be commingled in the MS4 prior to discharge to the receiving
water subject to the TMDL. TMDLs address commingled MS4 discharges by
assigning a WLA to a group of MS4 Permittees based on co-location within the
same subwatershed. Permittees with co-mingled MS4 discharges are jointly
responsible for meeting the water quality-based effluent limitations and receiving
water limitations assigned to MS4 discharges in this Order. "Joint responsibility”
means that the Permittees that have commingled MS4 discharges are responsible
for implementing programs in their respective jurisdictions, or within the MS4 for
which they are an owner and/or operator, to meet the water quality-based effluent
limitations and/or receiving water limitations assigned to such commingled MS4
discharges.

In these cases, federal regulations state that co-permittees need only comply with
permit conditions relating to discharges from the MS4 for which they are owners or
operators (40 CFR § 122.26(a)(3)(vi)). Individual co-permittees are only
responsible for their contributions to the commingled MS4 discharge. This Order
does not require a Permittee to individually ensure that a commingled MS4
discharge meets the applicable water quality-based effluent limitations included in
this Order, unless such Permittee is shown to be solely responsible for an
exceedance.

Additionally, this Order allows a Permittee to clarify and distinguish their individual
contributions and demonstrate that its MS4 discharge did not cause or contribute to
exceedances of applicable water quality-based effluent limitations and/or receiving
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water limitations. If such a demonstration is made, though the Permittee’s discharge
may commingle with that of other Permittees, the Permittee would not be held jointly
responsible for the exceedance of the water quality-based effluent limitation or
receiving water limitation. Individual co-permittees who demonstrate compliance with
the water quality-based effluent limitations will not be held responsible for violations
by non-compliant co-permittees.

Given the interconnected nature of the Permittees’ MS4s, however, the Regional
Water Board expects Permittees to work cooperatively to control the contribution of
pollutants from one portion of the MS4 to another portion of the system through
inter-agency agreements or other formal arrangements.

L. Ocean Plan. In 1972, the State Water Resources Control Board (State Water Board)
adopted the Water Quality Control Plan for Ocean Waters of California, California
Ocean Plan (hereinafter Ocean Plan). The State Water Board adopted the most recent
amended Ocean Plan on September 15, 2009. The Office of Administration Law
approved it on March 10, 2010. On October 8, 2010, USEPA approved the 2009 Ocean
Plan. The Ocean Plan is applicable, in its entirety, to the ocean waters of the State. In
order to protect beneficial uses, the Ocean Plan establishes water quality objectives and
a program of implementation. Pursuant to California Water Code section 13263(a), the
requirements of this Order implement the Ocean Plan. The Ocean Plan identifies

beneficial uses of ocean waters of the State to be protected as summarized in the table
below.

Table 7. Ocean Plan Beneficial Uses

Discharge Point Recel;lan'g eW S Beneficial Uses
All Municipal
Separate Storm industrial Water Supply (IND); Water Contact (REC-1) and
Sewer Systems Non-Contact Recreation (REC-2), including aesthetic
(MS4s) discharge enjoyment; Navigation (NAV); Commercial and Sport
points within Los Pacific Ocean Fishing (COMM); Mariculture; Preservation and
Angeles County Enhancement of Designated Areas of Special Biological
coastal watersheds Significance (ASBS); Rare and Endangered Species
with the exception of (RARE); Marine Habitat (MAR); Fish Migration (MIGR);
the City of Long Fish Spawning (SPWN) and Shellfish Harvesting (SHELL)
Beach

M. Antidegradation Policy

40 CFR section 131.12 requires that state water quality standards include an
antidegradation policy consistent with the federal antidegradation policy. The State
Water Board established California’s antidegradation policy in State Water Board
Resolution No. 68-16 (“Statement of Policy with Respect to Maintaining the Quality of
the Waters of the State”). Resolution No. 68-16 incorporates the federal
antidegradation policy where the federal policy applies under federal law. Resolution
No. 68-16 requires that existing water quality be maintained unless degradation is
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justified based on specific findings. The Regional Water Board’s Basin Plan
implements, and incorporates by reference, both the state and federal antidegradation
policies. The permitted discharge is consistent with the antidegradation provision of
section 131.12 and State Water Board Resolution No. 68-16.

N. Anti-Backsliding Requirements. Section 402(0)(2) of the CWA and federal
regulations at 40 CFR section 122.44(]) prohibit backsliding in NPDES permits. These
anti-backsliding provisions require effluent limitations in a reissued permit to be as
stringent as those in the previous permit, with some exceptions where limitations may
be relaxed. All effluent limitations in this Order are at least as stringent as the effluent
limitations in the previous permit.

O. Endangered Species Act. This Order does not authorize any act that results in the
taking of a threatened or endangered species or any act that is now prohibited, or
becomes prohibited in the future, under either the California Endangered Species Act
(Fish and Game Code, §§ 2050 to 2115.5) or the Federal Endangered Species Act (16
U.S.C.A., §§ 1531 to 1544). This Order requires compliance with requirements to
protect the beneficial uses of waters of the United States. Permittees are responsible
for meeting all requirements of the applicable Endangered Species Act.

P. Monitoring and Reporting. Section 308(a) of the federal Clean Water Act, and 40
CFR sections 122.41(h), (j)-(I), 122.41(i), and 122.48, require that all NPDES permits
specify monitoring and reporting requirements. Federal regulations applicable to large
and medium MS4s also specify additional monitoring and reporting requirements. (40
C.F.R. §§ 122.26(d)(2)(i)(F) & (d)(2)(iii)(D), 122.42(c).) California Water Code section
13383 authorizes the Regional Water Board to establish monitoring, inspection, entry,
reporting, and recordkeeping requirements. The Monitoring and Reporting Program
establishes monitoring, reporting, and recordkeeping requirements that implement the
federal and State laws and/or regulations. This Monitoring and Reporting Program is
provided in Attachment E.

Q. Standard and Speclal Provisions. Standard Provisions, which apply to all NPDES
permits in accordance with 40 CFR section 122.41, and additional conditions applicable
to specified categories of permits in accordance with 40 CFR section 122.42, are
provided in Attachment D. Dischargers must comply with all standard provisions and
with those additional conditions that are applicable under 40 CFR section 122.42
provided in Attachment D. The Regional Water Board has also included in Part Vi of
this Order various special provisions applicable to the Dischargers. A rationale for the
various special provisions contained in this Order is provided in the attached Fact Sheet
(Attachment F).

R. State Mandates
Article X!ll B, Section 6(a) of the California Constitution provides that whenever “any
state agency mandates a new program or higher level of service on any local
government, the state shall provide a subvention of funds to reimburse that local
government for the costs of the program or increased level of service.” The
requirements of this Order do not constitute state mandates that are subject to a
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subvention of funds for several reasons as described in detail in the attached Fact
Sheet (Attachment F).

S. California Water Code Section 13241. The California Supreme Court has ruled that
although California Water Code section 13263 requires the State and Regional Water
Boards (collectively, Water Boards) to consider the factors set forth in California Water
Code section 13241 when issuing an NPDES permit, the Water Boards may not
consider the factors to justify imposing pollutant restriction that are less stringent than
the applicable federal regulations require. (City of Burbank v. State Water Resources
Control Bd. (2005) 35 Cal.4th 613, 618, 626-627). However, when the pollutant
restrictions in an NPDES permit are more stringent than federal law requires, California
Water Code section 13263 requires that the Water Boards consider the factors
described in section 13241 as they apply to those specific restrictions. As noted in the
preceding finding, the Regional Water Board finds that the requirements in this permit
are not more stringent than the minimum federal requirements. Therefore, a 13241
analysis is not required for permit requirements that implement the effective prohibition
on the discharge of non-storm water discharges into the MS4, or for controls to reduce
the discharge of pollutants in storm water to the maximum extent practicable, or other
provisions that the Regional Water Board has determined appropriate to control such
pollutants, as those requirements are mandated by federal law. Notwithstanding the
above, the Regional Water Board has developed an economic analysis of the permit's
requirements, consistent with California Water Code section 13241. That analysis is
provided in the Fact Sheet (Attachment F of this Order).

T. Callfornia Environmental Quality Act (CEQA). This action to adopt an NPDES
Permit is exempt from the provisions of Chapter 3 of the California Environmental
Quality Act (CEQA) (Public Resources Code, § 21100, et seq.) pursuant to California
Water Code section 13389. (County of Los Angeles v. Cal. Water Boards (2006) 143
Cal.App.4th 985.)

U. Notification of Interested Parties. In accordance with State and federal laws and
regulations, the Regional Water Board has notified the Permittees and interested
agencies and persons of its intent to prescribe waste discharge requirements for the
discharges authorized by this Order and has provided them with an opportunity to
provide written and oral comments. Details of notification, as well as the meetings and
workshops held on drafts of the permit, are provided in the Fact Sheet of this Order.

V. Consideration of Public Comment. The Regional Water Board, in a public meeting,
heard and considered all oral and written comments pertaining to the discharges
authorized by this Order and the requirements contained herein. The Regional Water
Board has prepared written responses to all timely comments, which are incorporated
by reference as part of this Order.

W. This Order serves as an NPDES permit pursuant to CWA section 402 or amendments
thereto, and becomes effective fifty (50) days after the date of its adoption, provided that
the Regional Administrator, USEPA, Region IX, expresses no objections.

X. This Order supersedes Order No. 01-182 as amended, except for enforcement
purposes.
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Y. Review by the State Water Board. Any person aggrieved by this action of the
Regional Water Board may petition the State Water Board to review the action in
accordance with California Water Code section 13320 and California Code of
Regulations, title 23, sections 2050 and following. The State Water Board must receive
the petition by 5:00 p.m., 30 days after the Regional Water Board action, except that if
the thirtieth day following the action falls on a Saturday, Sunday, or state holiday, the
petition must be received by the State Water Board by 5:00 p.m. on the next business
day. Copies of the law and regulations applicable to filing petitions may be found on the
Internet at: http://www.waterboards.ca.gov/public_notices/petitions/water_quality or will
be provided upon request.

THEREFORE, IT IS HEREBY ORDERED, that the Dischargers, in order to meet the
provisions contained in Division 7 of the California Water Code (commencing with section
13000), and regulations, plans, and policies adopted thereunder, and the provisions of the

Clean Water Act and regulations and guidelines adopted thereunder, shall comply with the
following requirements:

lil. DISCHARGE PROHIBITIONS
A. Prohibitions — Non-Storm Water Discharges

1. Prohlbition of Non-Storm Water Discharges. Each Permittee shall, for the portion
of the MS4 for which it is an owner or operator, prohibit non-storm water discharges
through the MS4 to receiving waters except where such discharges are either:

a. Authorized non-storm water discharges separately regulated by an individual or
general NPDES permit; _

b. Temporary non-storm water discharges authorized by USEPA® pursuant to
sections 104(a) or 104(b) of the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) that either: (i) will comply with water
quality standards as applicable or relevant and appropriate requirements
(“ARARs”) under section 121(d)(2) of CERCLA, or (i) are subject to either (a) a
written waiver of ARARs by USEPA pursuant to section 121(d)(4) of CERCLA or
(b) a written determination by USEPA that compliance with ARARs is not

practicable considering the exigencies of the situation pursuant to 40 CFR.
section 300.415(j);

c. Authorized non-storm water discharges from emergency fire fighting activities
(i.e., flows necessary for the protection of life or property)*;

d. Natural flows, including:

i. Natural springs;

% These typlcaily include short-term, high voiume discharges resulting from the development or redevelopment of groundwater extraction wells,

or USEPA or State-required compllance testing of potabie water treatment plants, as part of a USEPA authorized groundwater remediation
action under CERCLA.

4 Discharges from vehicie washing, buliding fire suppression system maintenance and testing (e.g., sprinkier iine fiushing), fire hydrant
maintenance and testing, and other routine maintenance activities are not considered emergency fire fighting activities.
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il. Flows from riparian habitats and wetlands;
iii. Diverted stream flows, authorized by the State or Regional Water Board;

iv. Uncontaminated ground water infiltration®;

v. Rising ground waters, where ground water seepage is not otherwise covered
by a NPDES permit®; or

e. Conditionally exempt non-storm water discharges in accordance with Parts 11l.A.2
and |ll.A.3 below.

2. Conditlonal Exemptions from Non-Storm Water Discharge Prohibltion. The
following categories of non-storm water discharges are conditionally exempt from
the non-storm water discharge prohibition, provided they meet all required conditions
specified below, or as otherwise approved by the Regional Water Board Executive
Officer, in all areas regulated by this Order with the exception of direct discharges to
Areas of Special Biological Significance (ASBS) within Los Angeles County.
Conditional exemptions from the prohibition on non-storm water discharges through
the MS4 to an ASBS are identified in Part |1l.A.3 below.

a. Conditionally Exempt Essential Non-Storm Water Discharges: These consist of
those discharges that fall within one of the categories below; meet all required
best management practices (BMPs) as specified in i. and ii. below, including
those enumerated in the referenced BMP manuals; are essential public services
discharge activities; and are directly or indirectly required by other state or
federal statute and/or regulation:

i. Discharges from essential non-emergency fire fighting activities” provided
appropriate BMPs are implemented based on the CAL FIRE, Office of the
State Fire Marshal's Water-Based Fire Protection Systems Discharge Best
Management Practices Manual (September 2011) for water-based fire
protection system discharges, and based on Riverside County’s Best
Management Practices Plan for Urban Runoff Management (May 1, 2004) or
equivalent BMP manual for fire training activities and post-emergency fire
fighting activities;

ii. Discharges from drinking water supplier distribution systems, where not
otherwise regulated by an individual or general NPDES permit®, provided

5 Uncontaminated ground water infiltration is water other than waste water that enters the MS4 (inciuding foundation drains) from the ground
through such means as defective pipes, pipe joints, connections, or manhoies. inflitration does not include, and Is distinguished from, inflow.
(See 40 CFR § 35.2005(20).)

& A NPDES permit for discharges associated with ground water dewatering Is required within the Los Angeies Region.

7 This inciudes fire fighting training activities, which simuiate emergency responses, and routine maintenance and testing activities necessary
for the protection of ilfe and property, inciuding buliding fire suppression system maintenance and testing (e.g. sprinkier iine fiushing) and fire
hydrant testing and maintenance. Discharges from vehicie washing are not considered essential and as such are not conditionaily exempt
from the non-storm water discharge prohibition.

® Drinking water suppiier distribution system releases means sources of flows from drinking water storage, supply and distribution systems
(including fiows from system fallures), pressure releases, system maintenance, distribution iine testing, and fiushing and dewatering of pipes,
reservoirs, and vaults, and minor non-invasive well maintenance activities not involving chemicai addition(s) where not otherwise reguiated
by NPDES Permit No. CAG674001, NPDES Permit No. CAGS94005, or another separate NPDES permit.
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appropriate BMPs are implemented based on the American Water Works
Association (California-Nevada Section) Guidelines for the Development of
Your Best Management Practices (BMP) Manual for Drinking Water System
Releases (2005) or equivalent industry standard BMP manual. Additionally,
each Permittee shall work with drinking water suppliers that may discharge to
the Permittee’s MS4 to ensure for all discharges greater than 100,000
gallons: (1) notification at least 72 hours prior to a planned discharge and as
soon as possible after an unplanned discharge; (2) monitoring of any
pollutants of concem® in the drinking water supplier distribution system
release; and (3) record keeping by the drinking water supplier. Permittees
shall require that the following information is maintained by the drinking water
supplier(s) for all discharges to the MS4 (planned and unplanned) greater
than 100,000 gallons: name of discharger, date and time of notification (for
planned discharges), method of notification, location of discharge, discharge
pathway, receiving water, date of discharge, time of the beginning and end of
the discharge, duration of the discharge, flow rate or velocity, total number of
gallons discharged, type of dechlorination equipment used, type of
dechlorination chemicals used, concentration of residual chlorine, type(s) of
sediment controls used, pH of discharge, type(s) of volumetric and velocity
controls used, and field and laboratory monitoring data. Records shall be
retained for five years and made available upon request by the Permittee or
Regional Water Board.

b. Those discharges that fall within one of the categories below, provided that the
discharge itself is not a source of pollutants and meets all required conditions
specified in Table 8 or as otherwise specified or approved by the Regional Water
Board Executive Officer:

i. Dewatering of lakes'®;
li. Landscape irrigation;

iil. Dechlorinated/debrominated swimming pool/spa discharges'', where not
otherwise regulated by a separate NPDES permit;

iv. Dewatering of decorative fountains'?;

v. Non-commercial car washing by residents or by non-profit organizations;

® poliutants of concern from drinking water suppiler distribution system reieases may inciude trash and debris, including organic matter, totai
suspended sollds (TSS), residuai chiorine, pH, and any poilutant for which there is a water quaiity-based effluent iimitation (WQBEL) in Part
VI.E applicabie to discharges from the MS4 to the receiving water. Determination of the poliutants of concern for a particular discharge shalii
be based on an evaluation of the potential for the constituent(s) to be present in the discharge at ievels that may cause or contribute to
exceedances of applicable WQBELs or recelving water limitations.

' Dewatering of iakes does not include dewatering of drinking water reservoirs. Dewatering of drinking water reservoirs is addressed in Part
fiLA.2.a.il.

" Conditionaily exempt dechiorinated/debrominated swimming pool/spa discharges do not inciude swimming pool/spa filter backwash or
swimming pool/spa water containing bacteria, detergents, wastes, or aigaecides, or any other chemicais including salts from poois
commonly referred to as “salt water poois” In excess of appilcabie water quaiity objectives.

12 conditionally exempt discharges from dewatering of decorative fountains do not include fountain water containing bacteria, detergents,
wastes, or algaecides, or any other chemicais In excess of applicabie water quaiity objectives.
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vi. Street/sidewalk wash water'3.

3. Conditional Exemptions from Non-Storm Water Discharge Prohibition within
an ASBS. The following non-storm water discharges from the MS4 directly to an

ASBS are conditionally exempt pursuant to the California Ocean Plan as specified
below, provided that:

a. The discharges are essential for emergency response purposes, structural
stability, slope stability or occur naturally, including the following discharges:

i. Discharges associated with emergency fire fighting activities (i.e., flows
necessary for the protection of life or property)';

ii. Foundation and footing drains;

iii. Water from crawl space or basement pumps;

iv. Hillside dewatering;

v. Naturally occurring ground water seepage via a MS4; and

vi. Non-anthropogenic flows from a naturally occurring stream via a culvert or
MS4, as long as there are no contributions of anthropogenic runoff.

b. The discharges fall within one of the conditionally exempt essential non-storm
water discharge categories in Part l1l.A.2.a. above.

¢. Conditionally exempt non-storm water discharges shall not cause or contribute®
to an exceedance of applicable receiving water limitations and/or water quality-
based effluent limitations in this Order or the water quality objectives in Chapter |I
of the Ocean Plan, or alter natural ocean water quality in an ASBS.

4. Permittee Requirements. Each Permittee shall:

a. Develop and implement procedures to ensure that a discharger, if not a
named Permittee in this Order, fulfills the following for non-storm water
discharges to the Permittee’s MS4:

i. Notifies the Permittee of the planned discharge in advance, consistent
with requirements in Table 8 or recommendations pursuant to the
applicable BMP manual;

li. Obtains any local permits required by the MS4 owner(s) and/or
operator(s);

3 Conditionally exempt non-storm water discharges of street/sidewalk wash water only Inciude those discharges resulting from use of high
pressure, iow voiume spray washing using only potabie water with no cleaning agents at an average usage of 0.006 gallons per square feet
of sidewalk area in accordance with Regional Water Board Resoiution No. 98-08. Conditionally exempt non-storm water discharges of

14street/sldewalk wash water do not include hosing of any sidewalk or street with a garden hose with a pressure nozzle.
See note 4.

's Based on the water quality characteristics of the conditionaily exempt non-storm water discharge itself.
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iii. Provides documentation that it has obtained any other necessary permits
or water quality certifications'® for the discharge;

iv. Conducts monitoring of the discharge, if required by the Permittee;

v. Implements BMPs and/or control measures as specified in Table 8 or in
the applicable BMP manual(s) as a condition of the approval to discharge
into the Permittee’s MS4; and

vi. Maintains records of its discharge to the MS4, consistent with
requirements in Table 8 or recommendations pursuant to the applicable
BMP manual. For lake dewatering, Permittees shall require that the
following information is maintained by the lake owner / operator: name of
discharger, date and time of notification, method of notification, location of
discharge, discharge pathway, receiving water, date of discharge, time of
the beginning and end of the discharge, duration of the discharge, flow
rate or velocity, total number of gallons discharged, type(s) of sediment
controls used, pH of discharge, type(s) of volumetric and velocity controls
used, and field and laboratory monitoring data. Records shall be made
available upon request by the Permittee or Regional Water Board.

b. Develop and implement procedures that minimize the discharge of landscape
irrigation water into the MS4 by promoting conservation programs.

i. Permittees shall coordinate with the local water purveyor(s), where
applicable, to promote landscape water use efficiency requirements for
existing landscaping, use of drought tolerant, native vegetation, and the
use of less toxic options for pest control and landscape management.

ii. Permittees shall develop and implement a coordinated outreach and
education program to minimize the discharge of irrigation water and
pollutants associated with irrigation water consistent with Part VI.D.4.c of
this Order (Public Information and Participation Program).

c. Evaluate monitoring data collected pursuant to the Monitoring and Reporting
Program (MRP) of this Order (Attachment E), and any other associated data
or information, and determine whether any of the authorized or conditionally
exempt non-storm water discharges identified in Parts lll.A.1, lIl.A.2, and
I11.A.3 above are a source of pollutants that may be causing or contributing to
an exceedance of applicable receiving water limitations in Part V and/or water
quality-based effluent limitations in Part VI.E. To evaluate monitoring data, the
Permittee shall either use applicable interim or final water quality-based
effluent limitations for the pollutant or, if there are no applicable interim or final
water quality-based effluent limitations for the pollutant, use applicable action
levels provided in Attachment G. Based on non-storm water outfall-based
monitoring as implemented through the MRP, if monitoring data show

'8 pyrsuant to the Federal Clean Water Act § 401.
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exceedances of applicable water quality-based effluent limitations or action
levels, the Permittee shall take further action to determine whether the
discharge is causing or contributing to exceedances of receiving water
limitations in Part V.

d. If the Permittee determines that any of the conditionally exempt non-storm
water discharges identified in Part |1l.A.2.b above is a source of pollutants that
causes or contributes to an exceedance of applicable receiving water
limitations and/or water quality-based effluent limitations, the Permittee(s)
shall report its findings to the Regional Water Board in its annual report.
Based on this determination, the Permittee(s) shall also either:

i. Effectively prohibit'” the non-storm water discharge to the MS4; or

ii. Impose conditions in addition to those in Table 8, subject to approval by
the Regional Water Board Executive Officer, on the non-storm water
discharge such that it will not be a source of pollutants; or

iii. Require diversion of the non-storm water discharge to the sanitary sewer;
or

iv. Require treatment of the non-storm water discharge prior to discharge to
the receiving water.

e. If the Permittee determines that any of the authorized or conditionally exempt
essential non-storm water discharges identified in Parts lll.A.1.a through
lI.A.1.c, lllLA.2.a, or Ill.LA.3 above is a source of pollutants that causes or
contributes to an exceedance of applicable receiving water limitations and/or
water quality-based effluent limitations, the Permittee shall notify the Regional
Water Board within 30 days if the non-storm water discharge is an authorized
discharge with coverage under a separate NPDES permit or authorized by
USEPA under CERCLA in the manner provided in Part lll.A.1.b above, or a
conditionally exempt essential non-storm water discharge or emergency non-
storm water discharge.

f. If the Permittee prohibits the discharge from the MS4, as per Part Iil.A.4.d.i,
then the Permittee shall implement procedures developed under Part VI.D.9
(Illicit Connections and lllicit Discharges Elimination Program) in order to
eliminate the discharge to the MS4.

5. If a Permittee demonstrates that the water quality characteristics of a specific
authorized or conditionally exempt essential non-storm water discharge resulted
in an exceedance of applicable receiving water limitations and/or water quality-
based effluent limitations during a specific sampling event, the Permittee shall
not be found in violation of applicable receiving water limitations and/or water
quality-based effluent limitations for that specific sampling event. Such

7 To “effectively prohibit” means to not allow the non-storm water discharge through the MS4 unless the discharger obtains coverage under a
separate NPDES permit prior to discharge to the MS4.
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demonstration must be based on source specific water quality monitoring data
from the authorized or conditionally exempt essential non-storm water discharge
or other relevant information documenting the characteristics of the specific non-
storm water discharge as identified in Table 8.

6. Notwithstanding the above, the Regional Water Board Executive Officer, based
on an evaluation of monitoring data and other relevant information for specific
categories of non-storm water discharges, may modify a category or remove
categories of conditionally exempt non-storm water discharges from Parts [ll.A.2
and 11I.A.3 above if the Executive Officer determines that a discharge category is
a source of pollutants that causes or contributes to an exceedance of applicable
receiving water limitations and/or water quality-based effluent limitations, or may
require that a discharger obtain coverage under a separate individual or general
State or Regional Water Board permit for a non-storm water discharge.
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