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PETITION FOR REVIEW; REQUEST
FOR CONSIDERATION OF
SUPPLEMENTAL EVIDENCE

[Wat. Code, § 13320]

Petitione;'s Weger Interééts, Ltd., Parker‘Ten Mile Ranch, Bradford Ranch, Miller Tree .
| Farm, and RPH Comptche Properties (Petitioners), in accordance with section 13320 of the Water
Code and title 23 of the California Code of Regulations, section 2050 et seq., hereby petition the
State Water Resources Control Board (State Water Board) for review .of the N orth Coast Regionalv
Water Quali’iy Control Board’s (Regional Water Board) adoption of a Categorical Waiver of
' Wa;te Discharge Requirements for Timber Harvesting Activities on Non-Federal Lands in the
North Coast Region (Categorical Waiver) through Order No. R1—2009—0038, and its other actions |
or inactions. The issues raised by the petition, a summary of the bases for thé petition, and a
preliminary state_niént of points and authorities are set foﬁh Below as required by California Code

of Regulations, title 23, section 2050(a). Petitioners reserve the riAght to file a more detailed

statement of points and authorities in support of this petition once the administrative record

becomes éwailable. The Petitioners also reserve the ri ght to submit additional argument and
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evidence in reply to the Regional Water Board’s or other interested parties’ responses to this
petition filed in accordance with title 23, section 2050.5(a) of the California Code of Regulations.
The Petitioners are landowners and/or private timberland operators who own and/or

operate non-industrial tlmber harvestmg operatlons W1th1n the North Coast Region of the

Reglonal Water Quahty Control Board. The Petitioners’ timber harvesting operations are subject
to Non-industrial Timber Management Plans (NTMPs), issued and approved by the California
Department of Fbrestry and Fire Protection (CalFIRE) pursuant to the Forest Practice Rules. The
Petitioneré’ NTMPs a%e subject to terms and conditions contained in the Categorical Waiver. In
general, NTMPs are allowed for small, private landowners that agree to harvest timber in a |
sustainable and environmental protective manner. .(See Pub. Resources Code, § 45933.) In

allowing for NTMPS, the Legislature declared as follows:

(a) The Legislature finds and declares that a substantial acreage of timberlands of
the state are held by private nonindustrial owners and that it is the policy of the
state to increase the productivity of these timberlands under prudent management
plans to serve the public’s need for timer and other forest products.

(b) The Legislature further finds and declares that minimal environmental harm is

caused by prudent management of nonindustrial timberlands because low volume -

production and dispersion around the state of these small tracts reduces damage to
aesthetics, air quality, watersheds, and wildlife. :

~ (c¢) The Legislature further finds and declares that it is the policy of the state to
encourage prudent and responsible forest resource management of nonindustrial
timberlands by approving nonindustrial timber management plans in advance and

‘withdrawing governmental discretion to disapprove nonindustrial timber harvest -

notices submitted pursuant to the approved nonindustrial timber management

plans. (Pub.Resources Code, § 4593(a)-(c).)

Although Petitioners did not collectively or individually participate in proceedings before
the Regional Water Board, Petitioners are proper parties before the State Water Board. (See
section 2, pbst, discussing the lack of proper notice to the Petitioners.) Water Code
section 13320(a) states in relevant part, “/ajny aggrieved person may petition the state board to

review that action or failure to act.” The governing statute does not require Petitioners to exhaust

administrative remedies before the Regional Water Board before petitioning the State Water

~Board. (See Schutte & Koerting, Inc. v. Regional Water Quality Control Bd., San Diego Régio'n

(2007) 158 Cal.App 4™ 1373, 1387 (Schutte).) In the Schutte case, the Court examined an
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1§ aggrieved person:’s duty to exhaust its administrative remedies before filing a writ of mandate in
2 || Superior Court under Water Code section 13330, The Court found that “like section 13330(b)
3| ...,section 13330(d) itself makes 10 express mentlon of any reglonal board hearmg requirement.
4 | Had the Legislature 1nten<}gd to require an aggrieved party to exhaust its administrative remedies,
5 || by seeking a hearing before a regional board, it could easily have so provided in section 13330.”
6 | (Schutte at p.' 1387.) Based on the Court’s rationalization in the Schutte case, the samé would
7 | apply to the almost exact same language in Water Code section 13320(a), which governs petitions
8 || tothe State Water Board. Thus, as long as the Petitioners comply with the time limits expressed
9 | in Water Code section 13320(a), the Petitioners have properly complied with the express statutory
10 | requirements. (See Wat. Code, § 13320(a); see also Schutte at p. 1387.)
- 11 In the alterriatjve, should the State Water Board determine that Petitioners are not proper
Z : _ .
= § 12 | parties because they have failed to properly exhaust their administrative remedies, the Petitioners
5] . .
03 St : . . ’ )
2 §- 13 | respectfully request that the State Water Board take this matter up on their own motion for the
cd | . .
% g 14 |- compellir_xg reasons provided further below. (See Cal. Code Regs., tit. 23, § 2050.5(c).)
= .2
; § 150 1. NAMES, ADDRESSES, TELEPHONE NUMBERS, AND EMAIL ADDRESSES OF
CE PETITIONERS
= S 16
o« . . |
@ 17 The Petitioners are Weger Interests, Ltd., Parker Ten Mile Ranch,_Bradford Ranch, Miller
18 [ Tree Farm, and RPH Comptche Properties. Petitioneré’ addresses are as follows:
19 Weger Interests, Ltd.
c/o Lisa Weger
20 2742 Treetops Way
. Santa Rosa, CA 95404
21 Phone: (707) 538-1332
| Email: lisweger@sonic.net
» Parker Ten Mile Ranch
23 c/o Nan Deniston and Peter Parker
1950 Primrose Drive
24 South Pasadena, CA 91030
Phone: (626) 441-3335 '
25 Email: ndeniston@earthlink.net
26
27
28
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Bradford Ranch

c/o Peter Bradford

P.O.Box 629

Boonville, CA 95415

Phone: (707) 895-3428

Email: Br adfordRanch@wﬂdblue net

“Miller Tree Farm
c/o Wayne and Joan Miller
10 Highland Court
Orinda, CA 94563
Phone: (925) 254-3984
Email: Ernie2@aol.com

RPH Comptche Properties
c/o Eugenia Herr _
P.O. Box 446

Philo, CA 95466

Phone: (707) 895-3112

Email: eandrherr@dishmail.net

In addition, the Petitioners request that all materials in connection with the petition and
administrative record be provided to the Petitioners’ counsel:

Theresa A. Dunham, Esquire
Somach Simmons & Dunn
813 Sixth Street, Third Floor
Sacramento, CA 95814
Phone: (916)446-7979
Email: tdunham@somachlaw.com °

S

2. PETITION SHOULD BE REMANDED FOR L ACK OF PROPER NOTICE

As a preliminary matter, the Petitioners and maﬁy other landowners’and/or_opefators with
approved NTMPs were unabie to provide testimony aﬁd evidence before the Regional Water
Board because of inadequate notice to them as affected persons.

The Regional Water Board is subject to certain procedures and feﬁﬁirements. (See
Cal. Code Regs., tit. 23, § 647 et seq.) More speeifically, the Regional Water Board is subject to
specific notice procedures for proposed actions. The Regior;al Water Board’s governing
regulations, as adopted by the State Water Board, state, “[n]otice shall be given to all persons
directly affected by the proceedings on the agenda and to all persons who request in writing such -
notice. Notice shall also be given to any person known to be 1nterested in proceedings on the

agenda.” (Cal. Code Regs., tit. 23, § 647.2) In thls case, the Re01ona1 Water Board provided

PETITION FOR REVIEW; REQUEST FOR CONSIDERATION OF SUPPLEMENTAL EVIDENCE 4-
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“public” notice to a list of 153 interested parties on or about April 9,2009. (See Exhibit 1.)
However, the notice provided fails to comply with all of the notice requirements expressed in the

applicable regulation because 'all “persons directly affected by the proceedings” were not given

In partlcular the Re glon;l Water Board failed to provide notice to the Petitioners and to
approximately 500 landowners and/or operators with NTMPs that are directly affected by new
costly conditions and réquirements in the Categorical Waiver. For exampie, the/Categoricalv
,Waivér as noticed and-adopted by the Regional. Water Board requires landowners and/or
operators with NTMPs to now submit updated Erosion Control Plans (ECPs) with each submittal
of a Notice of Timber Operations (NTO), and to submit a long-term managemént Road Plan.
(Categbrical Waiver at pp. 14-17.) These provisions and ofhers were not pre?iously required
under Order No. R1-2004-0016, or other applicable waivers. Without proper notice to the
affeéted persons, they héve no knowled ge of 'the\conditions and requirements that will be imposed
when they file a NTO, which is a notice requirement specific to NTMPs.

ConSIdenng the fact that NTMPs are plans adopted by CalFIRE and the Board of
Forestry, and that the Regional Water Board reviewed the NTMPs as a responsible agency under
the 'Californ-ia. Environmental Quality Act (CEQA), the Re gio.nal. Water BOard is clearly aware of
the individuﬁl landowners (i .., persons) that will be directly affected by the Categorical Waiver.
At the very leaét, the Regionél Water Board could easily have identified those affected by these

provisions and provided them notice by obtaining names and addresses from CalFIRE. However,

i

- the Regional Water Board failed to provide notice to those directly affected by its action. In light

of the lack of notice, the State Water Board should remand the Categbrical Waiver in its entirety,
or at least the provisions applicable to NTMPs, to the Regional Water Board with specific
direction regarding the need for adequate notice and opportunity to be heard by persons directly

affected.

3. REQUEST FOR CONSIDERATION OF SUPPLEMENTAL EVIDENCE . .

If the State Water Board determines that it is not appropriate to remand the Categorical

Waiver to the Regional Water Board for further consideration based on notice violations, the -

PETITION FOR REVIEW; REQUEST FOR CONSIDERATION OF SUPPLEMENTAL EVIDENCE , -5-
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Petitioners hereby request‘that the State Water Board grant the Petitioners leave to submit
supplemental evidence concurrently with this petition pursuant to title 23 of the California Code
of Regulations, title 23, section 2050.6(a). The evidence for which Petitioners’ request leave for

consideration is monitoring data of stream temperature conditions for three of the Petitioners’

timber harvest operations, and cost information with respect to the new requirements being '
imposed through the Categorical Waiver. The temperature monitoring data provides proof that |
timber operations sﬁbjéct to NTMP§ 'do not significantly change or alter stream temperature, and
that' stream temperature conditions remain cold and in support of anadromous fisheries. (See
Declaration of Lisa Weger in Support of Request for Consideration of Supplementél Evidence

(Weger Decl), Exhibit A; Declaration of Peter Parker in Support of Request for Consideration of

‘Supplemental Evidence, Exhibit A; Declaration of Wayne Miller in Support of Réquest for

Consideratidn of Supplemental Evidence, Exhibit A.) This evidence calls into question the
Regional Water Board’s reasoning for applying increased shade canépy requirements tb those
timber harvest operations subject to NT MPs. | |

The cost information is rc;levént for it pr‘évides specificity of actual costs. Regional Water
Board staff, oﬁ the other hand, declined to provide specific cost inform'ation to Regional Water
Boéxd members after soliciting such information. “We have asked stakeholders for estimates of -
what it will éost to comply with the conditions of the updated waiver and have attempted to solicit
an average cost of compliance by asking generalized qﬁestions with given acreages. We received
reéponées from three profeséionals, and are no‘t including in the discussion any actual estimatéd :
dollar amounts.” (Staff Report Prepared the Revised Cate gorical Waiver of Waste Discharge
Requirements for‘ Timber Harvest Activities on Non-Federal Lands in the North Coast Region,
Draft Order No. R1-2009-0038 (Timber Waiver Staff Report) at p. 21.) PetitiOnefs have obtained

copies of the cost estimates provided by two of the three professionals to the Regional Water

‘Board staff as requested that was not put before the Regional Water Board for consideration.

(See W_eger Decl. at §9 11, 12.) Because the Regional Water Board staff declined to provide

specific information to the Regional Water Board, Petitioners and others were prejudiced because

PETITION FOR REVIEW; REQUEST FOR CONSIDERATION OF SUPPLEMENTAL EVIDENCE : -6-
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the Regional Water Board did not‘ have sufficient information to make a well-informed decision
regarding the costs and implications of the Categorical Waiver.

- As indicated in section 2, ante, Petitioners were unable to present the evidence discussed

herein to the Regional Water Board in conjunction with its consideration of the Categorical

Waiver because Petitioners did not receive notice of the draft Cate gorical Waiver, or the

scheduled hearing on this matter. Had the Petitioners received timely and/or proper notice of the

Regional Water Board’s proposed action as well as notice regarding the availability of certain

documents such as the Timber Waiver Staff Report, Petitioners would have submitted the stream -

temperature monitoring data, and the relevant cost information ignored by Regional Water Board

_staff. Due to the Regional Water Board’s lack of notice and the Petitioners’ inability to submit

such evidence to the Regibnal.Water Board, the State Water Boérd should allow Petitioners leave

to submit supplemental evidence concurrently with this petition.

4. = REQUEST FOR CONSIDERATION OF HEARING

If the State Water Board determines that it is not appropriate to remand the Categorical
Waiver to the Regional Water Board for further consideration based on notice violations, the

Petitioners hereby request that the State Water Board conduct a hearrng on this matter to consider

'testlmony,other ev1dence and argument (Cal Code Regs tit. 23 § 2050 6(b)) As indicated in

section 2 above, the Petitioners were unable to provide any testimony and/or evidence before the

- Regional Water Board due to a lack of proper notice. Had the Petitioners received proper notice

and thereby been afforded the opportunity to participate fully in the Regional Water Board’s
process, Petitioners would have provided addition‘al information and evidence that question.s the
studies and autherity r.elied upon by the Regional Weiter Board. For example, the Timber Waiver
Staff Report cites to a number of different stuelies to support the findings in the Categorical
Waiver. However itis the belief of the Petmoners and their experts that the cited studies do not
stand for in the proposition for whlch they are relied upon by the Regional Water Board. The
Petitioners therefore would like the opportunity to present evidence that questrons the studies. |
Furthermore, had the Petitioners been given proper notice and therefore the opportunity to

present evidence and information before the Regional Water Board, the Petitioners would have

PETITION FOR REVIEW; REQUEST FOR CONSIDERATION OF SUPPLEMENTAL EVIDENCE | -7-




prepared and presented cost information that includes an estimate of costs for all the new
requirements as they apply to NTMPs. Due to the Regional Water Board’s lack of notice and the

Petitioners’ inability to prepare and submit additional information and evidence as described
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hereln ,the Petltloners request that the State Water Board conduct a'hearing on this matter ,

5. THE SPECIFIC ACTION OR INACTION OF THE REGIONAL WATER BOARD
WHICH THE PETITIONERS REQUEST THE STATE WATER BOARD TO REVIEW

The Petitioners petition the State Water Board to review the Regronal Water Board’s’
adoptlon of Order No. R1-2009- 0038 as it pertains to NTMPs, and action or inaction related
thereto as more fully described herein A copy of Order No. R1-2009-0038 is attached as
EXhlblt 2.

The specific determinations, designations and requirements of the Categorical Waiver that
the Petitioners request the State Water Board review are: |

A Finding No. 21, iavhich states in part “[w]ith the addition of general and specific
conditions required for_ coverage under ‘tnis Categorical Waiver, NTMPs are not expected to pose
asi gnificant threat to water quality and therefore it is a_pp‘ropriate to conditionally waive waste
discharge requiretnent's R o o

| B. Section I General Condltlon 7, ‘which requires all dischargers subject to the
Categorical Walver to notify the Reglonal Water Board in writing of any proposed aerial and/or ’
ground-based pesticide applications;

- C. Section I, Categorical Waiver E for NTMPs, which includes the specific
conditions expressed in paragraphs 1 through 5;

D. Section II C which prevents the commencement of any timber harvest actrvrty
subject to the Categorical Waiver until the discharger has received written notification from the
Executive Officer; and,

E. Section Il in its entirety, which requires landowners and/or operators with
approved NTMPs to apply for coverage under the Categorical Waiver prior to the next notice of |

timber operations submitted after June 4, 2010.

PETITION FOR REVIEW; REQUEST FOR CONSIDERATION OF SUPPLEMENTAL EVIDENCE -8-




6. THE DATE ON WHICH THE REGIONAL WATER BOARD ACTED OR REFU SED
- TOACT

The Regional Water Board adopted Order No. R1-2009-0038 on June 4, 2009. Unless -

otherwise prov1ded the Petltloners contend that all actrons and 1nact10ns of the Reg1ona1 Water
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” Board challenged hereln are not supported by adequate findings or evrdence in the record and/or

are inconsistent with applicable law

7. A STATEMENT OF THE REASONS THE ACTION OR FAILURE TO ACT IS
INAPPROPRIATE OR IMPROPER

As landowners and/or operators of timberlands subject to approved NTMPs, Petitioners

have made a long-term commitment to the State of Californiapursuant to the Forest Practice

- Rules (FPRs) to sustainably harvest substantially less timber, increase timber stand volume, and

protect attendant public trust forest values. In exchange for these commitments, the Legislature
specified that the obligations of the landowner (Which were established at much hi gher standards

than required in other forest practices) would be fixed at the time the NTMP was approved

| (Pub Resources Code § 4593(c).) The Reg1onal Water Board has a role in the development of
‘ NTMPs asa responstble agency under CEQA. (See Categorical Waiver of Waste Discharge

Requirem’ents Jor Discharges Related to Timber Harvest Activities on Non-Federal Lands in the
North Coast Region, Order No. R1-2004-0016, adopted on June 23,2004 (Order No. R1-2004-
OO 16),at p.4.) In this capacity, the Regional Water Board reviews NTMPs to ensure that
activities covered by the NTMP comply with applicable water quality standards and provisions’
contained in the Water Quality Control Plan for the North Coast Region (Basin Plan). (Ibid.). :
Further,the State Water Board and the nine Regional Water Quality Control Boards are

primarily responsible for water quality control in California. (See Wat. Code, § 13000 et seq.)

- To implement water quality controls, the Water Boards may exercise discretion in developing and

adopting water quality control plans, as well as adopting waste discharge requirements for
individual dischargers or groups of dischargers. (See Wat. Code, §§ 13240, 13260, 13263.) |
Water Code section 13269(a) provides that Water Boards may waive waste discharge

requirements for specific discharges or specific types of discharges “if the state board or a

PETITION FOR REVIEW; REQUEST FOR CONSIDERATION OF SUPPLEMENTA]'; EVIDENCE 9-
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regional board determines after any necessary state board or regional board meeting, that the

2 | waiver is consistent with any applicable state or regronal water quality control plan and is in the
3 || public interest.” (Wat. Code, § 13269(a) ) Water Board adoption of -‘waste discharge
4 A. requirements, and by extension the adoption of conditional waivers from waste discharge
5 requirements_, is considered to be a quasi-judicial act.
6 ~ Over the last several years, the Regional Water Board has adopted se\teral Categorical
7 [ Waivers for timber harvest activities on non-federal lands pursuant to its authority under Water
8 | Code section 13269. (See Order Nos. R1-2002-0109, R1-2003-0116 and R1-2004-0016.) With
9 eech Categorical Waiver, the Regional Water Board recognized that timber harvest activities
10 | covered By NTMPs were appropriately the subject of waivers from Water Code requirements for
11 || Reports of Waste Discharge and Waste Discharge Requirements. (See‘ Wat. Code, §§ 13260,
12 | 13263 ,‘ 13269; see also Order Nos. R1-2002-0109, R1—2003-Oil6.and R1-2004-0016.) To make
13 | such a determination, the Regional Water Board necessarily found tnat these timber‘hari'est
14 | activities are appropriately the_subject of waivers from such requirerrrents because activities are
15 || consistent with the Basin Plan eind in the public interest. |
16 N‘orv, in 2009, with no evidence to support its clatims, the Regionnl Water Board finds that.
17 to be eligible for the Categorical Waiver, NTMPS are subject to new general and specific
i8 conditions not required under previous waivers. (Categorrcal Warver atp. 6.) For the reasons
19 | expressed more fully here these costly new requirements are not supported by the ev1dence in the
.20 || record and should be removed from the Categorical Waiver.
21 A.  The Regional Water Board’s Findings Are Not Supported by Evidence in
- the Record
23 In California, the Regional Water Board must support its decisions with specific findings
24 | based on 'evid'ence in the record. In particular, the Regional Water Board must “set forth findings
25 | to bridge the analytical gap between the raw evidence and the ultimate decision or order.” '
- 26 | (Topanga Assn. Jfor a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506, 515; see
27 || also In Re Petition of the City and County of San Francisco, et al. (Sept. 21,'1995) SWRCB
28 | Order No. WQ 95-4 at pp. 10, 13; 1995 Cal. ENV LEXIS 25 at pp. 13, 17.) Further, the findings :

PETITION FOR REVIEW; REQUEST FOR CONSIDERATION OF SUPPLEMENTAL EVIDENCE ’ -10-
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must be supported by evidence in the record. (Topanga Assn. for a Scenic Community at pp. 514~

515.) Notably, the Regional Water Board has adopted no findings to explain why the new

- conditions and requirements applicable to NTMPs are necessary. At most, the 'Regional Water

Board makes one finding to state that w1th the addmonal ‘conditions and requirements, NTMPs

are not expected to pose a significant threat. (Categorical Waiver at p. 6.) However, nowhere
doés the Regional Water Board specifically state why such requirements are necéssary, nor is ‘
there evidence in the record to support the application pf such requirements to NTMPs. (See
Timber Waiver Staff Report at pp. 16-17 whereby it fails to include a rationalization or
supporting;basis for additional reqﬁirements on timber harvest activities subject to NTMPS )]

To the .contrafy, the studies relied upon by the Régiohal Water Board are not applicable to

timberlands subject to NTMPs because the studies were done prior to the first NTMP coming into

existence (1992), the studies were discussing streams adjoining clear-cuts and/or the studies

-reflect practices found in Washington or Oregon on lands not subject to the California FPRs.

(See Timber Waiver Staff Report at pp. 9-21.) Further, there is no evidence in the record that

- supports the notion that current NTMPs pose a significant threat to water Quality. Consequently,

the studies used aé supporting evidenée for the Categorical Waiver should be corppletely
disregarded, leavmg no justification for the Cate goncal Walver as it relates to NTMPs

The Petitioners’ position is supported by comments submitted by CalFIRE, which state
« [i]t does not appear that Water Board staff has determined that operations conducted i in
conformance with épproved NTMPs pose a thfeat to water quality.’; (Letter to Mr. Robert Klamt,
May 8, 2009, from Mr. Crawford Tuttle, Chief Deputy Director, CalFIRE, reggrding Categorical
Waiver for Discharges Related to Timber Harvest Activities on Non Federal land in the N or,th
Coast Region (CalFIRE comments).) In response to CalFIRE’s éomments, the Regional Water
Board provides a lengthy explanati;n of its authority versus that of CalFIRE’s, but is unable to
specifically respond as to why approved NTMPSF are not protective of water quality. (See
Response to Comments Tentative Order No. R1-2009-0038 (June 4, 5009) (Rcsponse”to
Comments) at p.21.) In fact, current field data from the Monitoring Study Advisory Group to the

Board of Forestry reaches the épposite conclusion, namely that when the FPRs are implemented -

PETITION FOR REVIEW; REQUEST FOR CONSIDERATION OF SUPPLEMENTAL EVIDENCE -11-
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as prescribed (either under the NTMP or a Timber Harvest Plan (THP)), there is no significant

‘2 || increase in sedimentation in watercourses.
‘ 3 In addition, three of the Petitioners have maintained stream témperature data on their
4 || properties over most of the last decade (copies of which are attached as Exhibit A té the
5 || Declarations of Weger, Parker and Miller) verifying that the temperatures along harvested
6 watercoufses remain enviably cold with no change in temperature pre- to post-harvest.2 As the
7 | only recent relevant data available, this data supports the conclusion that present practices under
8 | the NTMP have not increéséd sedimentation and have maintained cold terhperatures in
9 | Petitioners’ watercourses.
10 In another example, there is no evid_énce to support the requirement for upgrading culverts
11 | to the 100-year flood interval. Petitioners’ culverts currently comply with the FPR and meet thel
12 } 50-year flood level standard. The record contains no information to suggest why the current
13 || culvert standards are inadequate for the‘protection of water quality, and in particular for salmonid
14 | habitat. For all of these reasons, the Regional Watqr Board’s adoption of the Categorical Waiver -
1-5. and its conditions as they pérfain to NTMPs are nbt. supported by appropriate findings or
16 | substantial evidence in the record, and such provisions are therefore improper and unlawful.
17 B. Categorical Waivér Includes Requirements that Exceed tﬁe Regional ‘Water
Board’s Authority
18
19 When adoptingAwaste discharge requirements or waivers from waste discharge
20 | requirements, the Regional Water Board is prohibited from specifying “the design, location, type
21 | of construcﬁon, br pérticular manner in which compliance may be had with that requiremént,
22 || order,or decree,A and the person so ordéred shall be permitted to comply with the order in any
23 | lawful manher.”' (Wat. Code, § 13360@) .) The Categorical Waiver at issue here is ﬁnlawful,as itv |
24 | clearly includes requirerﬁents that dictate the “manner of compliance.” For example, to
25 | implement the Basin Plan’s témperature 6bjective, the Categorical Waiver specifies tree canopy
26 : :
! Pursuant to California Code of Regulations, title 23, section 648 .2, the Petitioners hereby request that the State Water
27 | Board take official notice of the field data from the Monitoring Advisory Study Group of the Board of Forestry.
28 % See section 3, ante, for Request for Consideratic;n of Supplemental Evidence.

PETITION FOR REVIEW; REQUEST FOR CONSIDERATION OF SUPPLEMENTAL EVIDENCE -12-
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requirements. (Categorical Waiver at p. 14.) The specific reqﬁi‘rements associated with the road
plan and stream culverts also dictate the manner of compliance.

- Further, the Regional Water Board has exceeded its authority to protect water quality by

__imposing requirements that are more closely related to timber operations versus those necessary | .

to protect water quality. In its written comments and oral testimony, CalFIRE raised many
concerns with the Categorical Waiver, including that it attempted to govern the conduct of timber |
operations. (CalFIRE comments at p-2.) CalFIRE recogﬁized and clearly understands that the
Regional Water Board has the authority to establish standards to pfeve,nt water quality
degradation; however, CalFIRE further commented that the requirements contained therein
surpassed the Regional Water Board’s authority by governing the conduct of ‘timber operatio:ns(.
(Ibid ) In response to CalFIRE’s comments, the Regibnal Water Board stated that it was adding
conditions “only-as necessary to fully protect water quality.” (Response to Comments at p. 22)
The Regiénal Watef Board’s‘ reéponse here is' inadequate for two reasons: (1) it fails to explain
how the conditions are necessary to protect water quality; and (2) the legal standard for protecting
beneficial uses is one of reasonableness, not “full_y.” |

First, as part of its reasoning for protecﬁng water quality, the Regional Water Board
claims that its actions with respect to NTMPs are nééessary to prbtect anadromous fish habitat.
However, this afgument is unsupportable because CalFIRE, in the adoption of its Threatened and
Impaired Rules (T/I Rules), requires higher staﬁdards for anadfomous fish habitat. With the
listing of the coho salmon, the Petitioners and all coastal NTMPs will ultimately be subj ect to the
T/I Rules, which reqilir¢ increased stream protection along all wafercourses. Therefore,
énadromous salmonids have already been addressed within the confines of the FPR, and

consequently by NTMPs as they exist today. Further, it is the opinion of CalFIRE that tirhber.

 harvest operations subject to NTMPs are done in such a controlled manner that wétgr quality

impacts are unlikely.

‘Given the uneven age selection silviculture associated with these plans, the
generally light touch on the landscape, and the high level of water course and lake
protection that have been incorporated into the approved NTMPs; water quality
impacts associated with timber harvesting are not likely. Temperature regimes will
not exceed Basin Plan standards. Sediment is unlikely from silviculture application,
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and monitoring and research has shown sediment to be more closely associated
with roads and crossings. Existing sources of sediment associated with crossings
are dealt with at the time of NTMP approval. (CalFIRE comments at p. 4.)

Thus, the requirements being imposed by the Regional Water Board “to protect water quality” are

not necessary because the FPRs and the content of NTMPs already adequately protect beneficial

uses.

In another instance, the Categorical Waiver provides the executive officer with discretion

to modify an Erosion Control Plan and/or a Road Plan based-on several enumerated factors

including:

* Terms and conditions of the NTMP,

* Amount of total NTMP acreage,

* Existence of a Ranch or Road Plan prepared by a quahfled professmnal

¢ CESA compllance or acceptable CalFIRE impaired or spec1a1 watershed

prescription or T/I rule,
* The need for fire reduction,
. Apphcable Regional Board adopted sedlment Best Management Practlces for
~ roads or ranches or,

*  Other relevant characterls‘uc of the hydrographlc unit.
(Categorical Waiver at pp. 22-23.) Most of these factors are clearly not within the Regional ~
Water Board’s prescribed authority to protect water quality In fact several of them clearly
impinge on the authority and expertise of CalFIRE (e.g., need for fire reduction). Con31der1ng the
Regional Water Board’s lack of authority for most of these requlrements the prov131on is
unlawful. |

| Second, with respect to “fully”. protect water quality, the Porter-Cologne Water Quality

Control Act (Porter—Colcgne) specifically provides that “activities and factors which may affect
the quality cf waters of the state shall be regulated to attain the highest water quality which is
reasonable, considering al? demands being made and to be.made on those waters and the total

values involved, beneficial and detrimental, economic and social, tangible and intangible.”

‘(Wat. Code, § 13000, emphasis added.) Thus, to the extent that the Regional Water Board is
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attempting to adopt conditions and requireménts to address water quality issues, it must consider
all demands and needs placed on North Coast waters ~ including timber harvest operations.
Further, the legal standard for the protection of beneficial uses (e.g., endangered species) is

“reasonable” protection, not “full” protection. (See United States v. State Water Resources__
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Control Bd. (1986) 182 Cal.App.3d 82, 121-122 [“The Board’s paramount duty was to provide

‘reasonable prbtection’ to beneficial uses, considering all the demands made upon the water.”].)

Considering “the Régional Water Board’svlegal obligations to balance all demands being placed on
the Water the Regional Water Board has exceeded its statutory legal authority by adopting
unreasonable requlremen{ts for NTMPs. - |

In another example, the Reglonal Water Board has also exceeded its statutory authorlty by
requiring all dlschargers subject to the Categorical Waiver to “notify the Reglonal Board in
writing at least 45 days prior to any proposed aerial .application of pesticides and 30 days for any
proposed ground-based application of pesticides.” Pesticide use and regulation is subject to the
sole jurisdiction and authority of the California Department of Pesticide Regulation. (Foc;d &
Agr.Code, § 11501.1.) The Regional Water Board has no authority to require or request timber

harvest operations to report pesticide uses to them in addition to and above the requirements set

forth by the Califofnia Department of Pesticide Regulation. (Ibid.)

~ In sum, the requirements imposed in the Categorical Waiver exceed the Regional Water
Boafd’s authority by requiring or specifying the manner of compliance, by interfering and
dictating timber operations, by requiring pesticide use reporting in contravention of state law,
and/or by “fuily‘” proteéting beneficial uses. As a result, the requirements at issue in the

Categorical Waiver brdught further in' this petition are unlawful.

C. NTMP Landowners are Substantlally Harmed by Requirements in the
Categorical Waiver

- As a practical maﬁer, NTMP landowners are substantially harmed by the Categorical
Waiver as compared to other types of timber harvest operations due to the nature of NTMPs. By

agreeing to harvest timber pursuant to a NTMP, a landowner is agreeing to undertake uneven-

aged management of its timber resources and employ selective harvest practices. (Pub. Resources
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Code, § 4593 et seq.) As a result, landowners that voluntarily subject themselves to NTMP
requirements forego the opportunity to harvest millions of board feet of timber in exchange for

reliance on the certainty of the FPRs, which regulate Petitioners’ harvest and land management

operations. Landowners sp?jg@t to NTMPs also incur substantially higher forestry and logging

expenses, >again in reliance on the certainty of the NTMP agreement.

The Categorical Waivér as it relates to NTMPS undermines the very nature of NTMPs as
set forth by the Legislature because it requires erosion control plans, road plans and upgrading
infrastructure on par With the standards sét for THPs and ignores the harvest practices specific to
NTMPs. For example, landowners with THPs can, and do, harvest up to 70% (or more) of their
per acre volume at any given time, which allows for substantially lower logging costs.
Petitioners, on the other hand, harvest 25% of th¢ir per acre volume, which results in si gnificantly
hi gher logging costs. Furthermore, landowners with NTMPs, and Petitioners iﬂ particular; agree
to maintain intact forests that will support an abﬁndance of resource values (e.g., wildlife'; reduced
stream temperatures, increased spotted owl habitat, increased carbon sequestration, and less
erosioﬁ potenﬁal because fewer trees are removed at any time). Hovlvev'er, through the
Cate gorical Waiver, thé‘Re gional Water Board is unilaterally changing the nature of an NTMP by
requiring the same burdens on Pétitioners as those that are. placed on others with THPs. These

actions do not help to encourage sustainable forestry practices commonly associated with

- NTMPs. To the contrary, the cost of implementing the requirements will drive NTMP land-

owners out of business. As a result, the Regional Water Board’s actions unfairly harm NTMP

landowners that have prepared such plans in reliance on the certainty provided for by statute.

D. Regional Water Board has Failed to Properly Consider Costs of Implementing the
- Categorical Waiver ~ ’

An important part of any policy decision by the Regional Water Board is the consideration
of costs. As indicated previously, Porter-Cologne requires fhe Regional Water Boérd to regulate
“to attain the highest water quality which is reasonable, considering all demands being made and
to be made on those waters a\nd the total values involved, beneficial and detrimental, -eco'nomic

and social, tangible and intangible.” (Wat. Code-, § 13000, emphasis added.) To comply with this
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mandate, the Regional Water Board must consider costs associated .with any water quality
regulation, including the Categorical Waiver.

As s‘pecifically applied to timber harvest operations with NTMPs, there are at least four

new costs associated with the Categorical Waiver: (1) costs associated with preparing Erosion

Control Plans and the Road Plan; (2) costs associated with upgrading culverts atnd roads; (3) costs
ef yearly menitoring and reporting; and (4) costs asseciated with delaying start of operations.

Although the Timber Waiver Staff Report includes a section titled “Economic
Consideretions ” the report fails to inctude any actual. cost estimatee associated with the new .
requirements. For example, the Timber Waiver Staff Report concludes that the cost of preparm&
a long-term management Road Plan would range from ¢ m1n1ma1 to high.” (Tlrnber Waiver Staff
Report at p. 23.) This is quite a large undefined range. By staff’s own admission, they received -
cost estimates from three _ptofessionals, y.et decided to not include .any'ectual cost estimates.
(Timber Waiver Staff Report at p. 21.) This lack of specificity is bewilderingto Petitioners
considering the fact that Re gionaI Water Board staff had the information available.

~ In response to the Regional Water Board’s questionnaire, one of the three respondents

* submitted planning costs associated with the new requirements for NTMPs. (See Weger Decl.,

Exhibit B.)* Based on these costs, Petitioners estimate that it would cost them tens of thousands
of dollafs to prepare the necessary Erosign Control Plan and Road Management Plan.. ‘While for
large industrial timber operators this cost may not be significant, it is substantial for small private
timber landoytlners. |

The cost of upgrading watercourse erossinge (i.e., culverts) to the IOO-year .ﬂood interval
is even more egregious. The Categorical Waiver requires the remotfal of properly sized and well-
functioning cuiverts. Such culverts must then be replaced with new culif_erts that cost tens of
thousands of dollars per property. These costs are unnecessary and unreasonable. However,

instead of estimating the costs associated with such requirements, the Timber Waiver Staff Report

* Petitioners hereby incorporate by reference pursuant to California Code of Regulations, title 23, section 648.3 the
cost information submitted by one registered professional forester to the Regional Water Board as requested by the
Regional Water Board. A copy of the mformatlon is provided here for administrative ease. '
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|| _their own admission, staff did not attempt to estimate the costs of these upgirgdgsmtg NTMP. |

O 00 N1 O

under an approved NTMP may not commence until the Regional Water Board’s executive officer |

ducks the issue by stating: “We did not ask for the costs of implementing the waiver, such as
installing culverts and upgrading roads, because ownerships within our region are too diverse to

offer a generalized impression of these costs.” (Timber Waiver Staff Report at p. 21.) Thus, by

landowners.

In addition, NTMP landowners will face additional costs'fbr implementing the annual
monitoring requirements, which.entéil two separate visits by registered professional foresters at
the landowners’ expense. Petitioners estimate that these costs would be approximately $1,500 i)er
year of added expense and more paperwork. (Seé Weger Decl.; Exhibit C.)

Finally, the notification requirements to th'e; Regional Water Board before beginning'
timber operations and the new requirement for Regional Water Board executive officer approval -
prior to commencement of timber operations may cause unnecessary delays that result in lost
opportunity and lost income. Currently, NTMP landowners are able to harvest timber under the
terms of their NTMP within’thrée days of sending.a NTO to CalFIRE. This allows a landowner
to quickly respond to tirhber mérkets and fnanage operational costs through timely planning . ‘The
Categorical ‘Waiver requires that the NTO be sent to the Regional Water Board five days in

advance of planned operations, and be accompanied by-the updated ECP. Harvest activities

has approVed the ECP.and provided the landqwner with written notification thaf coverage under
the Categorical Waivér is appropriate. (Categorical Waiver at pp. 21-22.) The Categorical -
Waiver provides no time limit br requirement for response by the Regionél Watér Board’s

' eiecutive officer. Further, upon.receipt of an ECP and/or.rdad plan, the ex¢cutive officer may
modify the ECP and/or road plan‘withoﬁt consideration of cost. Due to these requirements, it is
possible that the start of opefations could be delayéd for days, weeks or longer. Thus, the
Categorical Waiver potentially deprives the landowner of the surety of timely planning and
operations. | |

Considéring the sustainable timber harvest values associated .wit_h NTMPs, Petitic;ners are

amazed that the Regional Water Board would impose additional new requirements without
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consideration of the actual costs. To do so violates the spirit and intent of Porter-Cologne, which
is to regulate to the highest level of water quality that is reasonable, considering a number of

factors including economics. Until the costs are actually estimated and put before the Regional

Water Board for consrderatlon the adoption of the Categorlcal Warver and its requlrements 1s

unlawful.

8.  THE MANNER IN WHICH PETITIONERS ARE AGGRIEVED _

The Petitioners are aggrieved by the conditions and limitations contained in the
Categorical Waiver, which are more stringent or onerous than required by or provided for under
current law. The Petitioners will or may be reqnired to spend limited private resources to comply
with inappropriate or unlawful Catego.rical Waiver conditions. Given that the resources of private

~ landowners are limited and that euch landowners have prepared and obtained adoption of |
NTMPs, said landowners are aggrleved when forced to use resources to comply with
requ1rements that are arbitrary, unnecessary, unlawful and not required by law. This harm is
exacerbated by the fact that these additional efforts being required are not likely to provide for
measurable betterment to the water quality of the receiving water. The landowners are further
aggrreved by the mclusmn of each of the unlawful and excessrve Categorrcal Waiver conditions
with which they cannot now, or in t_he immediate future, comply, because they may be subject to
penalties in accordance with the California Water Code.
9. THE SPECIFIC ACTION REQUESTED BY PETITIONER |
- Based on the foregoing, the Petitioners request that the State Water Board modify, or
order the Regional Water Board to modlfy, Order No. R1-2009-0038 with direction for revisions,
as follows

A. Delete Finding No. 21, which states in part “[wlith the addition of general and
specific conditions required for coverage under this Cate gorical Waiver, NTMPS are not expected
to pose a srgnlﬁcant threat to water quality and therefore 1t is appropriate to conditionally waive

waste drscharge requirements[];”
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B. Delete Section I, General Condition 7, which requii'cs all dischargers subject to the |

2 Categorical Waiver to notify the Regional Water Board in writing of any proposed aerial and/or
3 groﬁnd—based pesticide applicatiorIs; |
4 1 C. . Delete Section I, Categorical Wg@ygﬁrv E for NTMPs, which includes tﬁe specific
5 | conditions expressed in paragraphs 1 through 5; 4 .
6 . D.  Delete Section I1.C, which prevents the commenCemeht of any timber harvest .
7 éctivity subject to the Categorical Waiver until the discharger has received written notification
8 | from the Executive Officer;
9 E. Delete Section I in its entirety, which requires landowners and/or operators with
10 | approved NTMPs to apply for coverage ﬁnder the Categorical Waiver prior to the next notice of
. 11 || timber operations submitted after June 4,2010;
E *:% 12 F. Adopt or renew Categoriéal Waiver E: Nonindustrial Timber Management Plan
; % 13 | requirements as contained in Order No. R1-2004-0016 at pages 11-12'; and, - -
%% 14 G. Make any necessary reyisions consistent with the above terms and pr_ovivsions of
' g g 15 vthlS Petmon |
é _§ 16 | 10. A STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL ISSUES
g 17 ‘ RAISED IN THIS PETITION
| 18 A Statement of Points and Authorities in support of this petition is set forth in section 6 - ‘
19 | above. The 'Petitiqners reserve the right to supplement this statement.
20 | 11. A STATEMENT THAT THIS PETITION WAS SENT TO THE REGIONAL
21' WATER BOARD '
22 _In accordance with titIe 23, section 2050(a)(8) of the California Code of Re gulations, the
23 | Petitioners mailed a true and correct copy of this petition by First Class rhai‘l on July 6,2009, to
24 | the Regional Water Board at the following address:
25 Catherine Kuhlman, Executive Officer
- North Coast Regional Water Quality Control Board
26 5550 Skylane Boulevard, Suite A
7 Santa Rosa, CA 95403-1072
\ 28

PETITION FOR REVIEW; REQUEST FOR CONSIDERATION OF SUPPLEMENTAL EVIDENCE -20-




SOMACH SIMMONS & DUNN
A Professionial Corpotration

10
11
12
13
14

15
16
17

18
19

20

21
22
23
24

25

26
27
28

O W NN WA

12. A STATEMENT REGARDING WHETHER PETITIONERS RAISED THE
SUBSTANTIVE ISSUES OR OBJECTIONS IN THE PETITION TO THE
REGIONAL WATER BOARD

The substantive issues and objections raised in the petition above were raised before the

Reglonal Water Board in written comments submltted to the Reglonal Water Board in response to

the Tentative Categorical Waiver, and in testimony provided to the Regional Water Board at
public workshops held on March 24, 2009 and April 8, 2009, and at a hearing on the Tentative

Categorical Waiver on June 4,2009. To the extent that the petition includes arguments not raised

‘before the Regional Water Board, Petitioners hereby request that the State Water Board consider

the arguments pursuant to California Code of Regulations, title 23, section 2050(a)(9) because
Petitioners were unable to participate in the proceedings before the Regional Water Board due to

a lack of proper notice. (See section 2, ante.)

DATED: July 6,2009

Attorneys for Petitioners Weger
Interests, Ltd., Parker Ten Mile Ranch,
Bradford Ranch Miller Tree Farm, and
RPH Comptche Propertres
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Falls
Farber

Forester

Frykman
Garvey
Gentry

" jable@ableforestry.com
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Bblackwell@spi-ind.com
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B.cohoon@yahoo.com
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Gerad Gerstien Gerad Gerstein - jgerstein@sbcglobal.net ] . mhadon@eresourcesolution.com
Richard Gienger Richard Gienger rgrocks@humboldt.net |
Linwood Gill Linwood Gill

Daniel Gotsky Daniel . Gotsky jre@gotsky.com

Scott Greacen Scott ) Greacen scott@wildcalifornia.org

Matt Greene : Matt Greene tunheim@mcn.org

Brian Griesbach ] Brian Griesbach o

Jenny Griffin__ | Jenny Griffin igriffin@conservationfund.org

Jay Holcomb . . Jay . Halcomb rrraul@sonic.net

Dennis Hall ' Dennis Hall Dennis.Hall@fire.ca.gov

Mark Hannon Mark > ___{Hannon MHannon@campbellgroup.com

Paul Harper Paul Harper pharper@bbwassociates.com T
Art Haschak Art Haschak arthaschak@netzero.net ) ‘
Mitch Haydon - Mitch : Haydon MHaydon@eresourcesolutions.com

Jon Hendrix Jon _ |Hendrix JHENDRIX.PO REG1.DOM REG1@dfg.ca.gov

Barry Hill Barry Hill -bhili@fs.fed.us |
Steve Hohman Steve Hohman hohmanandassociates@cox.net ’

Rick Holub Rick Holub , ,

Pat Hovland Pat Hovland - hovlandforestry@pacific.net '

Mike Howell- Mike Howell . mikehowellforestry@yahoo.com Halcomb@sonic.net
Arne Hultgren |Arne ' Hultgreh Ameh@rfpco.com

Isbell ] Cletus Isbelt cande663@suddenlink.net

Randy Jacobszoon : Randy" Jacobszoon forestry@pacific.net .

NIEL FISCHER Mike Keller » imichaelkel@comcast.iiet mike.powersforestry@wildblue.net
JOSEPH CINEK ’ Bob ) Kelly bkelly@nrmcorp.com o

Scott Kelly Scott L Kelly skelly@conservationfund.org

Nick Kent : ' Nick N Kent nickkent@comcast.net

Tom Kisliuk Tom Kisliuk tkisliuk@mecn.org

Greg Kostick Greg Kostick gkostick@mynvw.com

Greg Kostick {Greg . |Kostick

Steve Launi - [Steve’ Launi -

Alan Levine Alan Levine alevine@mcn.org |
David Levy David Levy : 1
Merritt Lindgren Merritt Lindgren mlindgren@nrmecorp.com

Dustin Lindler ' Dustin Lindler dustin@gotsky.com’

James Little ; C James Little

Jeff Longcrier ' Jeff . Longcrier jeffl@ncrm.com

Darcie Mahoney - - Darcie Mahoney dmahoney@men.org .

Larry Maill'ard : Larry Maillard mmmyard@pacific.net ' . ’ scott.butler@sbcglobal.net -
Leslie Markham Leslie Markham Leslie.Markham@fire.ca.gov ) }
Gerald Marshal Gerald -Marshal gmarshal@consrv.ca.gov

Charlie Martin Charlig Martin ~ ~ Charlie.Martin@fire.ca.gov

Lee Martinelii - Lee Martinelli shawn@martinelliwinery.com

Claire McAdams Claire McAdams claire.mcadams@sbcglobal.net:

" Todd McMahon : Todd McMahon - toddmcmahon@ncm.co_m
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Ruthann Schulte Ruthann Schulte buckeye@humboldt1.com

Duane Shintaku Duane Shintakis Duane.Shintaku@fire.ca.gov

Russ Shively - Russ _ Shively rshively@mendoco.com

Evan Smith . Evan Smith esmith@conservationfund.org

Tom Smythe ' Tom - Smythe

Wendy Shyder ’ Wendy Snyder Wendy.Snyder@fire.ca.gov

Noel Soucy Noel . Soucy ~ .. noel@wildcalifornia.org .
Tom Spittler - Tom Spittler Tom.Spittler@fire.ca.gov ~

Bruce Strickler Elias Steinbuck eliassteinbuck@comcast.net

Charll Stoneman Charll Stoneman . stoneman forestry@scbglobai.net

Mark Stopher Mark Stopher MStopher@dfg.ca.gov

Lee Susan Lee - Susan summit@mecn.org

Brian Talbert ) Brian o Talbert forestry@pacific.net

Robert Taylor ) Robert . Taylor o ’

Harlan Tranmer Harlan Tranmer htranmer@sbcglobal.net

Ed Tunheim Ed Tunheim tunheim@mecn.org

Steve Vandethorst Steve Vanderhorst viistaff@pacific.net

BONNIE BURCHILL Paut " Violett - pviolett@soperwheeler.com

Tracy Watkins Tracy Watkins twatkins@sbcglobal.net

Jesse Weaver Jesse Weaver iweaver@mendoco.com

RANDALL WIESE RANDALL WIESE

John Williams - John . Williams - willlamsj@saber.net
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Exhibit 2



California Regional.Water Quality Control Board
North Coast Region

ORDER NO: R1-2009-0038

Categoncal Warver of Waste Discharge Requfrements
For

stcharges Related to Timber Harvest Activities
On Non-Federal Lands in the
North Coast Region

The Caiifornia Regional Water Quality Control Board, North Coast Region, (hereinafter
Regional Board) finds that:

1. California Water Code section 13260(a) requires that any person discharging
‘waste or proposing to discharge waste within any region that could affect the
guality of the waters of the state, other than into a community sewer system, shall
file with the appropriate Regional Board a Report of Waste- Dlscharge (ROWD)
containing such information and data as may be required.

‘2. Pursuant to Water Code section 13260, reglonai boards prescribe waste discharge-
requirements except when it finds, pursuant to Water Code section 13269 that a
waiver of waste discharge requxrements (WDRs) for a specific type of discharge is
in the public interest. _

. 3. The State’s Policy for Implementation and Enforcement of the Nonpoint Source

' Pollution Control Program (NPS Iimplementation Policy) requires that “all current
and proposed nonpoint source discharges must be regulated under WDRs,
waivers of WDRs, a basin pian prohibition, or some combination of these tools”
(2007 Basin Plan, 4-33.00).

4. In'the North Coast Region, discharges of waste resulting from timber harvest
activities that pose a low or insignificant threat to water quality are regulated by
conditional waivers of WDR. Individual or general WDRs are required for
disgharges of waste from all other timber activities.

5. In addition, the following waste discharge prohibitions from the Water Quality
Controt Plan for the North Coast Region (Basin Plan) pertain to timber harvest
activities, including; logging, road construction, and assocnated activities in the
North Coast Region:

Prohibition 1: The discharge of soil, silt, bark, slash, sawdust, or other organic
’ and earthen material from any logging, construction, or associated
activity of whatever nature into any stream or watercourse in the
basin in quantities deleterious to fish, wildlife, or other beneficial
uses is prohibited. |

Prohibition 2: The placing or disposal of soil, silt, bark, slash, sawdust, or other
organic and earthen material from any logging, construction, or
associated activity of whatever nature at locations where such
material could pass into any stream or watercourse in the basin in
quantities which could be deleterious to fish, wildlife, or other
beneficial uses is prohibited.

EXHIBIT 2



On June 23, 2004, the Regional Board adopted Order No. R1-2004-0016,

Categorical ‘Waiver for Discharges Related-to-Timber-Harvest-Activitieson——
Non-Federal Lands in the North Coast Region, and superseded the previous
Categorical Waiver (Order No. R1-2003-0116, interim Categorical Waiver for
Discharges Related to Timber Operations in the North Coast Region). This Order
will supersede Order No. R1-2004-0016 consistent with the transition provisions in
section lll. This Categorical Waiver is similar to the existing 2004 waiver but
makes both minor and substantial revisions and is structurally reorganized for
clarity and usability. As described in more detail below, this Categorical Waiver
adds conditions designed to meet Basin Pian temperature objectives.” '

This Categorical Waiver defines five categories of timber harvest activities, detailed
in the Forest Practice Rules, and establishes general and specific conditions and
eligibility criteria for each category for which WDRs can be waived.

Implementation and compliance with the general and specuﬂc conditions result in
timber harvesting projects that are considered to be low lmpact ‘and therefore pose
no 3|gmﬂcant threat to water quality.

Pursuant to the Water Quality Control Plan for the North Coast Region (Basin

Plan), including State Water Resources Control Board (State Water Board)
Resolution No. 88-63, the existing and potential beneficial uses of waters
potentially affected by the proposed activity include:

a. Municipal and Domestic Supply p. Rare, Threatened, or
(MUN) - Endangered Species (RARE)
b. Agricultural Supply (AGR) g. Marme Habitat (MAR)
c. Industrial Service Supply (IND) r. Migration of Aquatic Organisms
d. Industrial Process Supply (PROC) (MIGR)
e. Groundwater Recharge (GWR) s.  Spawning, Reproduction, and/or
f. Freshwater Reptenlshment Early Development (SPWN)
(FRSH) ' t. ' Shellfish Harvesting (SHELL)
-g. Navigation (NAV) _ " u.  Estuarine Habitat (EST)
‘h. Hydropower Generation (POW) v.  Aquaculture (AQUA)
i. Water Contact Recreation w. Native American Culture (CUL)
(REC-1) x.  Flood Peak Attenuation/Fiood -
J.  Non-contact Water Recreatuon Water Storage (FLD)
(REC-2) y.  Wetland Habitat (WET)
k. Commercial and Sport Fnshmg z.  Water Quality Enhancement
(COMM) (WQE)

[. Cold Freshwater Habitat (COLD) aa. Subsistence Fishing (FISH)
m. Warm Freshwater Habitat
(WARM) '
n. Wildlife habitat (WILD)
0. Preservation of Areas of Special
Biological Significance (BIOL)



10.

11.

12.

The Basin Plan contains water quality objectives developed to protect the above-
listed beneficial uses of water. Economic considerations were evaluated as

\

~required bylaw during the development of these objectives. Prohibitions, |

provisions, and specifications contained in this Categorical Waiver implement
these previously developed water quality objectives. Compliance with Water
Quality Standards will protect these beneficial uses.

Populations of several species of anadromous salmonids listed as threatened or
endangered under both the Federal Endangered Species Act or the California

Endangered Species Act have'declined significantly during the past half century in . -

the majority of waterbodies in the North Coast Region. Degradation of freshwater
habitat by land use activities is a major contributing factor to the decline in
populations, with discharges of waste from timber harvesting and associated .
activities among the most significant factors.

Harvest methods resulting in intensive canopy removal, such as clearcutting, can

cause impacts to water quality from higher and more intensive peak flows,

increased surface erosion, and higher rates of mass wasting. Unevenaged

‘management or evenaged management that retains-a substantial overstory

canopy is less likely to result in adverse impact to water quality. As such,
harvesting methods that result in intensive canopy removal are limited under this

' Categorical Waiver. Intensive canopy removal, such as clearcuttmg 1s allowed

under this Categorical Waiver when buffers are provided for streams that are

" significantly larger than the minimum required under the Forest Practice Rules.

Timber harvesting activities on landslides, or on those portions of the landscape
that are vulnerable to landsliding, can increase rates of sediment delivery from
landslides. This increase in the rate of landslide related sediment delivery can be
prevented or minimized by avoiding or minimizing ground disturbance and canopy
removal on vulnerable areas, or implementing recommendations made as a result

‘of site characterization by a licensed geologist experienced in slope stability

investigations. As such, no timber harvesting activities may be conducted under

THPs covered by this Categorical Waiver on landslides and geomorphic features

related to landsliding without site charactenzatlon and mput into Pro;ect design by
a licensed geologist.

Sediment discharge sources, or threatened discharge sources, from past timber
harvest activities are present throughout the north coast region and continue to
pose risks to water quality. A condition of the Categorical Waiver requires timber
harvesting proponents to prepare Erosion Control Plans, which identify controllable
sediment discharge sources and implement prevention and minimization

measures, thereby eliminating a significant pollutant source from those Project

areas.



13.

14.

15.

16.

17.

Most water bodies in the North Coast Region are listed as impaired due to either
excess sediment and/or elevated water temperature (Section 303(d) of the Clean
Water Act). Discharges of sediment resuiting from past land use activities, with
timber harvest being one of the leading sources, are recognized as major
contributing factors causing the impaired conditions. Federal regulations require
that a total maximum daily load (TMDL) be established for 303(d) listed water
bodies for each pollutant of concern.

The United States Environmental Protection Agency (EPA) has established
sediment TMDLs for 19 watersheds in the North Coast Region. The majority of
these TMDLs identified erosion from roads and timber harvest as major
contributing factors to sediment discharge from anthropogenic sources and called
for significant reductions in such discharges. The EPA includes recommendations .
to reduce sediment delivery from the major sources identified in those TMDLs.
The Total Maximum Daily Load Implementation Policy Statement for Sediment
Impaired Receiving Waters in the North Coast Region (TMDL Implementation
Policy) provides that the Regional Board shall control sediment pollution by using
existing permitting and enforcement tools. The goals of the Policy are to control
sediment waste discharges to impaired water bodies so that the TMDLs are met,
sediment water quality objectives are attained, and benefrc;al uses are no longer

adversely affected by sediment.

The TMDL Implementation Policy also directed staff to develop the Staff Work Plan
to Control Excess Sediment in Sediment-Impaired Watersheds (Work Plan) that
describes the actions staff are currently taking or intend to take over the next ten
years, as resources allow, to control human-caused excess sediment in the
sediment-impaired water bodies of the North Coast Region. This Categorical
Waiver furthers the objectives defined in the TMDL Implementation Policy and
Work Plan. Conditions and eligibility criteria required for enroliment in this
Categorical Waiver are intended to contribute to reductions in anthropogenic
sediment discharges from the sources identified by EPA and constitute
implementation of TMDLs, thus furthering the objectlves contamed in the Work
Plan.

The temperature of a stream is significantly influenced by the amount of solar
radiation the stream receives. Removing shade canopy in riparian zones can
increase the amount of solar radiation that reaches a watercourse, potentially
resulting in an increase in water temperature. Canopy retention standards above
the minimums established in the Forest Practice Rules and restrictions on shade
reduction required under this Categorical Waiver are necessary {o meet the Basin
Plan temperature objective.

The North Coast Regional Board has Temperature TMDLs for 12 watersheds in
the north coast region of California. These watersheds include three of the major
Klamath River tributaries: the Salmon, Scott, and Shasta River watersheds. The
twelve temperature TMDLs have evaluated the effects of shade on stream



temperatures and have consrstently reached the same conclusion regarding
stream shade. These conclusions are consistent with published hterature and
s temperature -analyses-conducted-in the Pacific Northwest. -

The Basin Plan contains the following temperature obJectrves which apply to
surface waters:

e The natural receiving water temperature of intrastate waters shall not be
altered unless it-can be demonstrated to the satisfaction of the Regional
Board that such alteration in temperature does not adversely affect beneficial
uses.

« At no time or place shall the temperature of any COLD water be increased by
more than 5°F above natural receiving water temperature.

« At no time or place shall the temperature of WARM intrastate waters be .
increased more than 5°F above natural receiving water temperature.

18. Given the similarity among the majority of north coast watersheds and the’

- universal nature of the laws of thermodynamics, the conclusions of shade-related
analyses from previous temperature TMDLs apply region-wide, and especially to
those tributaries not already assigned TMDL shade allocations. In order to protect,
‘maintain, or restore natural water temperature, riparian shade controls are also
needed in many watersheds not subject to an existing TMDL Action Plan or in
watersheds that are not currently impaired due to elevated water temperatures.

19. The load allocation for excess solar radiation assigned in previous TMDLs is also
an-appropriate allocation for excess solar radiation.to meet the Basin Plan
temperature objective in watersheds throughout the North Coast Region. The load
allocation for solar radiation is expressed-as its inverse, shade. The load
allocations for this source category are the shade provided by topography and fuli

" potential vegetation conditions at a site, with an allowance for natural disturbances
such as floods, wind throw, disease, landslides, and fire. Riparian zone canopy

" and shade retention standards included as conditions of this Categorical Waiver
are intended to preserve natural shade to meet the Basin Plan temperature

- objectives and constitute compllance wrth temperature TMDL implementation
requirements. :

Waiver Cateqgories

20. The General and Specific Conditions of this Categorical Waiver limit the scope of
impacts from timber harvesting plans (THPs) approved by CAL FIRE and other
CEQA compliant timber harvesting activities so that discharges of waste will be
minimized. Further, subsequent CEQA review ensures site-specific mitigation and
appropriate project planning to protect water quality. As such, Projects that meet
the eligibility criteria for Category F are not expected to pose a significant threat fo
water quality, and therefore, it is appropriate to conditionally waive waste discharge
requirements.



22.

23.

24.

Non-industrial Timber Management Plans (NTMPS) as defined in the Forest

" Practice Rules, are long term management plans, in which tree removal is limited ’

to unevenaged management for small non-commercial timberland owners (2,500
acres or less). As a result, only partial harvesting of these types of timberlands
occurs at any one time. With the addition of general and specific conditions
required for coverage under this Categorical Waiver, NTMPs are not expected to
pose a significant threat to water quality and therefore it is appropnate to
conditionally waive waste discharge requirements.

Owners and operators of (THPs) in watersheds with approved Total Maximum

Daily Load (TMDL) action plans must comply with the requirements of those plans.

TMDL action plans are designed to restore the impaired beneficial uses of a
poliuted body of water. .The TMDL process provides a quantitative assessment of
water quality problems, contributing sources of pollution, and the poliutant load
reductions or control actions needed to restore and protect the beneficial uses of.
an individual waterbody impaired from loading of a particular pollutant. THPs for
which the Executive Officer of the Regional Board has determined to be in

- compliance with a TMDL Action Plan are not expected to pose a significant threat

to water quality. The Garcia watershed is the only TMDL Action Plan that fits this
category. Therefore, it is appropriate to waive waste discharge requirements for
THPs in the Garcia watershed that meet the Categorical Waiver conditions.

Modified THPs, as defined by the Forest Practice Rules, are limited to timberiand
ownerships of 100 acres or less. The Forest Practice Rules for modified THPs
includes restrictions on intensive silvicultural prescriptions, heavy equipment on

~ steep slopes, construction of roads and skid trails, timber operations on unstable

areas and riparian areas, and winter period operations. These restrictions are
roughly equivalent to the eligibility criteria for THPs as set forth in this Categorical
Waiver, and are expected to reduce the likelihood that such plans will pose a
significant threat to water quality. Therefore, it is appropriate to waive waste
discharge requirements for modified THPs meeting Categorical Waiver conditions.

California Code of Regulations, title 14, section 1052 allows timberland owners to
submit a Notice of Emergency Timber Operations for a Fuel Hazard Reduction

“emergency when specified conditions are substantiated by the consulting forester. -

Operations conducted pursuant to an emergency must comply with all applicable
Forest Practice Rules. in-lieu practices in riparian zones, exceptions td rules, and
alternative practices are not allowed unless necessary to protect public health and
safety. Due to the potential harm to public and private resources that could occur if

fuel hazard reduction projects are not implemented in a timely manner when

necessary, it is in the pubilic interest to waive waste discharge requirements for
Emergency Timber Operations.
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California Code of Regulations, title 14, section 1038 exempts the following timber

. 26.

27.

operations fromthe plan preparation-and-submissionrequirements:
 Harvesting Christmas trees

« Harvesting dead, dying or diseased trees in amounts less than 10 percent (%) of
the average volume per acre

« Cutting and removal of trees within 150 feet from an lmproved or legally

permitted structure for the purposes of reducing flammable materials and
maintaining a fuel break

« Harvesting dead trees which are unmerchantable from substéntially damaged

timberiands. .

~ Such exemptions include restrictions on use of heavy equipment on steep slopes,

construction of roads and skid trails, timber operations on unstable areas and:
riparian areas, and winter period operations. These restrictions are roughly
equivalent to the eligibility criteria for THPs as set forth in this Categorical Waiver,
and are expected to reduce the likelihood that such plans will pose a significant
threat to water quality. Therefore, it is appropriate to waive waste discharge
requirements for these exemptions.. ' :

California Code of Regulations, title 14; section 1104.1 exempts three categories of

timberland conversion from THPs requirements, that when in compliance with all
other permitting requirements of the Regional Board and other permitting agencies,
are not likely to pose a-significant threat to water quality. |t is appropriate to waive
waste discharge requirements for the following conversion exemptions:

» Conversion of less than three acres in size in one contiguous ownership,
-+ Construction or maintenance of right-of-way by a public agency on.its own or

other public property,

» The clearing of trees from timberland by a private or public utility for construction
of gas, water, sewer, oil, electric, and communications rights-of-way, and for
maintenance and repair of the utility and right-of-way.

However, higher potential impacts. to wéter guality can result from conversion for

" vineyards, construction, and development projects that typically require waste

discharge requirements and/or federal dredge and fill permits. These types of
conversions are not covered by this Categorical Waiver.

Effective January.1, 2004, Water Code section 13269 requires that waivers mclude
the performance of lndvvudual group, or watershed-based monitoring. This
monitoring requirement may be waived for discharges that the Regional Board
determines do not pose a significant threat to water quality. The categorical
waivers set out herein are only for Projects that do not pose a significant threat to
water quality. Discharges that pose a significant threat to water quality are not
permitted by this Order. Any project covered hereby that warrants it and meets the

-criteria of Water Code section 13267(b), however, will be subject to a momtormg

program as directed by the Executive Officer.
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Regional Board Waiver Fees

28.

Pursuant to Water Code Section 13269, the Regional Board may include as a
condition of a waiver the payment of an annual fee established in accordance with

'subdivision (f) of section 13260. Based on consideration of factors established in

section 13269 (4)(C), it is appropriate to impose the following fees for the
Categories established by this Categorical Waiver: :

. Categorical Walver B: Emergency, Exemptions, and 3-acre conversions.

Fees are not appropriate for this category of waiver, as no effect on beneficial uses
is expected.

Categorical Waiver C: Projects in the Garcia Watershed.

Fees are not appropriate because applicants enrolling in this Category participate
in a watershed management program through a TMDL approved by the applicable
Regional Board.

Categorical Waiver E: Nonindustrial Timber Management Plan (NTMP).

.A one time application fee, in the amount of $250, is appropriate. This category

requires review of enroliment appllcatlons and review of significant amounts of

" technical mformanon

Categiorlcal Waiver F: Other Projects (Timber Harvest Plans (THPs) and Other
Timber Harvesting Projects). A one time application fee, in the amount of $250,
is appropriate. This category requires review ofenrollment applications and review
of significant amounts of technical information. :

Miscellaneous

- 29.

30.

Pursuant to Water Code section 13269, the waivers of waste discharge
requirements for the categories of waste specified herein shall not exceed five
years in duration; that this action waiving the issuance of waste discharge
requirements for certain specific types of discharges (a) is conditional, (b) may be
terminated at any time, (c) does not permit an illegal activity, (d) does not preclude
the need for permits which may be'required by other local or governmental
agencies, and (e) does not preclude the Regional Board from administering
enforcement remedies (including civil penalties) pursuant to the Water Code and
other applicable law.

The Executive Officer or Regional Board shall terminate the applicability of this
Order to any timber harvest activities at any time when such termination is in the
public interest and/or the timber harvest activities could affect the quality or
beneficial uses of the waters of the state.





