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storm event for the pre-development condition and the 85th percentile storm event for the
post-development condition (delta volume). By sizing and designing LID BMPs to the
delta volume this will help to ensure that the pre-deVelopment hydrology is maintained
which is the objective of the Low Impact Development stormwater approach. This new
section also requires that any volume over and above the design capture volume, that is
not captured by the LID BMPs shall be treated using conventional treatment control

.--~._-.----.... _-----.---- .BMPs irfaccofdahce-withSectiotiF-~1~ct(6)~"Thisli;fnguagerappErars-to-nrquiretre'atment- .-------.-.-------.
beyond the 85th percentile storm event which unnecessary as most pollutants are
removed through treatment or capture of the 85th percentile storm event, it is likely
infeasible in many locations, and it would .but an unnecessary burden on POPs without
much added pollutant removal benefit.

It is recommended that the Provision be modified as follOws:

LID structural site design BMPs shall be sized and designed to ensure capture of the
difference between 85th percentile storm event ("design capture volume")for the pre- .
development condition and the 85th percentile storm event ("design capture volume')for
the post-development condition for all flows from the development or redevelopment
projectin accordance with Section F.1.d.(6)(a)i. and Section F.1.h below. Any volume,
over and above the design capture volume, that is not captured by the LID BMPs shaU
be treated using conventional treatment control BMPs in accordance'with Section
,1=.1. d. (6) be/ow.

Alternatively the term "capture" as used in the Tentative Updates and Errata document
released on May 5th should be defined as capturing water for treatment using LID BMPs
and should not be defined as retention of the 85th percentile storm event. Retention of
the 85th percentile storm event is an artificial metric that does not meet the objective of
Low Impact Development which is to maintain pre-development site hydrology. If
retention is used as the definition of capture there will be many development site
locations where this will be infeasible due to site constraints. Capture should be defined
as treatment of the 85th percentile storm event which is likely feasible at almost all
development site locations. The benefits of LID are realized with the definition of
capture as treatment, as retention will still occur on sites where it is feasible through
infiltration and evapotranspiration, and on sites where retention is not feasible, vegetated
LID BMPs will still provide treatment and volume reduction will occur through some
infiltration and evapotranspiration.

Alternatively it is recommended that the Provision be modified as follows:

LID structural site design BMPs shall be sized and designed to ensure capture treatment
of the 85th percentile storm event ("design capture volume') for aI/flows from the
development or redevelopment project in accordance with Section F.1.d.(6)(a)i. and
Section F.1.h below.

• Treatment Control BMP Requirements (Section F.1.d.(6)(f) and (g), Page 34)
The Regional Board Response to Comments dated July 6, 2007 regarding this section
does not provide any technical basis for these provisions and it does not adequately
address the comments provided stating that "the concerns are addressed within the
Tentative Order". Since the previous comments on this issue were not adequately
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addressed in the Regional Board's Response to Comments, the comments are being
resubmitted.

Section F.1.d.(6)(f) require treatment control BMPs be implemented prior to discharging
into waters of the U.S. and provision F.1.d.(6)(g) requires that treatment controls not be
constructed within waters of the U.S. or waters of the State. These provisions of the

---r---------------------- ----- -TehtatiVeOtdergfeatlylimittheuseofregibryal-·BMPandcv;,ratershe-d::b-asedapproa-ches:----c--'-----------------
I The provisions demand a lot-by-Iot approach in implementing BMPs that is analogous to

the site-by-site septic tank approach that has been discredited as an effective strategy
for sewage treatment in urban areas. Similarly, the Permittees submit that such an
approach is also ineffective forstormwaterand will lead to a diversion oflimited
resources to managing thousands of site-by~site treatment controls, which are managed
by parties that have limited or no experience, instead of hundreds of regional controls,
that are managed by parties and governmental agencies that have expertise in BMP
management.

The Tentative Order encourages a renewed focus on the 'watershed approach' but the
proposed restriction on regional BMPs is antithetical to a watershed approach. The
USEPA in its NationalManagement Measures Guidance to Control NonpointSource
Pollution from Urban Areas, Management Measure 5: New Development Runoff
Treatment dated November 2005 (page 5-38) states that "regional ponds are an
important component of a runoff management program." and that the costs and benefits
of regional, or off-site, practices compared to on-site practices should be considered as
part of a comprehensive management program. The EPA guidance acknowledges that a
regional approach can effectively be used for BMPs.

In addition, the Fact Sheet does not provide any technical justification for these
provisions. Since neither the Findings nor the Fact Sheet provide any technical basis for
precluding regional BMPs and EPAguidance recommends the use of regional BMPS,
these provisions should be deleted from the permit.

• LID Site Design BMP Substitution Program (Section F.1.d.(8)(d), Page 36)
In the March 13th Tentative Order the provision has been modified to require that for
POPs participating in the Substitution Program that all LID site design BMPs meet the
requirements in Section F.1.d.(4). As LID BMPs are now required in every PDP the
Substitution Program essentially becomes a moot provision since if it is feasible to
incorporate LID BMPs a PDP would most likely not need to include treatment control
BMPs. The May 5th Tentative Updates and Errata document modifies this provision to
include a feasibility analysis for POPs where LID BMPs are not feasible. This new
language effectively changes the meaning of Provision F.1.d.(8) from a LID Site Design
BMP Substitution Program to a Treatment Control BMP Substitution Program as the
Tentative Order requires LID site design BMPs unless they are demonstrated to be
infeasible, which then Treatment BMPs appear to be ablejo be substituted.

It is recommended that the Provision be deleted and that the LID feasibility provisions
under Section F.1.d.(8)(d) from the May 5th Tentative Updates and Errata document be
moved under Section F.1.dA.(a)(i).
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• Treatment Control BMP Maintenance Tracking (Section F.1.f, Page 38)
The Regional Board Response to Comments dated July 6, 2007 regarding this section
identifies that the provision has been modified to "allow the Permittees more latitude
with verifying treatment control BMP operations through self-certification, third party
inspection and/or verification by the Copermittee," however the self-certification program

. ... ._... .. . .. is required to comply with the same very prescriptive provisions. The Provision should-r-------- "---:-c-------'-----···beamenaeidTo·pro-perly--allowlhePermitteest6 deVer6p-i!fself~certificatioi'fifis~tYecti(5n-----·-·----~·- ..c c.. _

. program that will meet the intent of the provision without having pre-determined
requirements which undermine the benefits of a self-certification inspection program.

It is recommended that the Provision be modified as follows:

(c) Verify implementation, operation, and maintenance of treatment BMPs by inspection,
through the development of a self-certification BMP inspection program within 12 months
of the adoption of this Order.

• Requirements for Hydromodification and Downstream Erosion (Section F.1.h, Page
39)
Section F.1.h. discusses the hydromodification requirements for Priority Development
Projects. The hydrolllodification provisions are of concern to the Permittees for several
reasons,

As a general matter, the hydromodification provisions may actually discourage smart
growth and sustainable development and encourage urban sprawl. High density urban
development generally does not have the space to allocate to onsite hydromodification
controls. However, urban development has other water quality benefits such as
incorporating subterranean parking garages, retail and office workspace, and residential
space into a single impervious footprint. As a result, these types of developments have
a much smaller impervious footprint than suburban developments that accommodate the
same features. This Provision should be amended to include an exception for urban
development based on impervious footprint.

Section F.1.h.(3) (Page 40) requires each Permittee to implement, or require
implementation of, a suite of management measures within each Priority Development
Project to protect downstream beneficial uses and prevent adverse physical changes to
downstream stream channels. This section should not apply to watersheds or
watershed plans that already include sufficient hydromodification measures. For
example, the County of Orange and major landowners, such as Rancho Mission Viejo.
have put in place a comprehensive watershed land uselopen space strategy for the San
Juan Creek WatershedlWestern San Mateo Watershed which includes water
quality/quantity management as an integral component. The Tentative Order should be
amended to provide an exception to this section for those watersheds where a
watershed plan that contains sufficient hydromodification measures has been
developed.

This section should also recognize that the common hydromodification management
measures for complying with the hydromodification requirements don't necessarily apply .
directly to flood control projects.
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Section F.1.h.3.(b) (Page 40) requires that management measures must be based on a
sequenced consideration of site design measures, on-site management controls, and
then in-stream controls. The provision does not include an option to address
hydromodification on a regional or watershed basis. This provision should be amended
to include an option to address hydromodification on a regional or watershed basis.

------------------------- ···SectT6hF.1.h.(3)(bHi)(page 40)reqC!if·es·thal site design measUresfo( ..
hydromodification must be implemented on all Priority Development Projects. It is
neither necessary nor prudent to require hydromodification controls on all priority
projects. SO'me priority projects may be too small to have hydromodification effects and
some may discharge into engineered channels, which makes these measures
unnecessary. The receiving channel must always be part of the assessment of whether
hydromodification controls will be required. This Provision should.be amended to include
language that the controls are required unless a waiver per paragraph (c) of this section
is granted.

• Hydromodification & Engineered Channels (Section F.1.h.3.(c)(ii), Page 41)
Provision F.1.h.3.(c)(ii) has been deleted, which removes the waiver of
hydromodification requirements for those POPs that discharges to concrete-lined or
significantly hardened channels downstream to their outfall in bays or the ocean. The
waiver for PDPs that discharge to concrete-lined or significantly hardened channels
should be included as hydromodification requirements are not appropriate for channels
that are designed to accept increased flows from upstream development as the potential
for erosion is minimal or not present. The fact sheet does not provide any discussion
under this provision of why the waiver was removed and the discussion under Finding
0.2.9 does not adequately address hydromodification requirements related to concrete­
lined or significantly hardened channels.

It is recommended that the Provision providing conditional waivers for hydromodification
requirements for concrete-lined or significantly hardened channels be added back into
the Tentative Order.

• Hydromodification Management Plans (Section F.1.h.(4) & (5), Page 41-43)
Provisions F.1.h.(4) & (5) have been modified to require the development of watershed"
specific Hydromodification Management Plans that include specific criteria for
minimizing and mitigating hydrologic modification at all development and redevelopment
projects within two years of adoption of the Order. The timeframe for development of
HMPs foreach watershed is too short to ensure an optimized program. Interim criteria
assures that there will not be unregulated construction in the interim. A minimum of
three years, which was the length of time to develop criteria identified in the previous
Tentative Order, should be allowed for their development.

It is recommended that the Provisions be modified as follows:

Section F.1.h.(4) - Each Copermittee must revise its SSMPIWQMP to implement a
watershed specific Hydromodification Management Plan (HMP) to include specific
criteria for minimizing and mitigating hydrologic modification at all development and
redevelopment projects, unless hydromodification requirements have already been
developed for a watershed which can be integrated into the SSMPIWQMP.
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Section F.1.h.(5) (a) - Within -23 years of adoption of the Order, the Permittees shall
submit to the Regional Board a draft HMP that has been reviewed by the public,
including the analysis that identifies the appropriate limiting range of flow rates.

• Interim Hydromodification & Effective Impervious ArE~a (Section F.1.h.(6)(i), Page
I 43)

-...·.i-.---'---------'~'---'-"---·SeaioriT.1 Ji:(6)(irnasb-eeii··modifiealo-requTfe,as~fffintefimmeas(j·re··tFiat··ElacFi-PDP~'----------~----"------·

! not just projects disturbing 20 acres or more, disconnect impervious areas by reducing
- the percentage of Effective Impervious Area to less than five percent of total project

area. EIA is not an adequate metric fOr hydromodification as there is a lack of a
technical consensus on a performance standard relating the disconnection of imperviOUS
area and either water quality or hydromodification. This performance standard will
ultimately be a very land intensive requirement which may promote sprawl and not
conserve natural areas. The 5% EIA number was originally identified in the context of
watershed imperviousness and not for a specific development site. The fact sheet
identifies that the 5% EIA number was added in direct response to comments from the
USEPA on Tentative Order R9-2008-001, however USEPA, in several statements made
by Dr. Cindy Lin at the November 14,2008 CASQA General Meeting, suggested that the
5% EIA metric should only be considered as an example and that USEPA is open to
consideration of other metrics for LID. It is unclear whether the language in the
Tentative Updates and Errata document released on May 5th replaces and removesth-e
5% EIA metric from the Tentative Order or if the language is in addition to the 5% EIA
metric. In addition the new language from the Tentative Updates and Errata document
released on May 5th should be based on the 85th percentile storm event runoff volume.

It is recommended that the current language of the Draft North Orange County permit be
substituted.

Construction Component

• Permit Fees
Since the previous comments on this issue Were not addressed in the Regional Board's
two Response to Comments documents, the comments are being resubmitted.

Although not directly addressed within the Tentative Order, the Permittees take issue
with the requirement that they must pay a significant fee for the municipal stormwater
permit, which covers their construction responsibilities and are also required to pay an
additional feewhen they submit an NOI to obtain coverage under the Statewide
Construction General Permit.

Since there is some discretion in how the Regional Water Board addresses these fees,
the Permittees request that their municipal stormwater fees cover all municipal activities
including construction and that they not be held liable for additional fees when submitting
NOls..

• BMP Implementation (Section F.2.d, Page 46-47)
The previous comments on this issue made by the Permittees were not addressed in the
Regional Board's two Response to Comments documents, and are therefore
resubmitted.
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Section F.2.d.(1)(a)(ii) requires the development and implementation of a site-specific
stormwater management plan. To make the language consistent with the changes
made to Section F.2.c.2 (Page 46), the County suggests the following change:

(ii) Development and implementation of a site-specific stormwater management plan
,------------------.-.- erosTon-andsedime-ri'fcOritrolpli3-il--(or-equlvaTEirifBIVtP'j;jlan);' - ·._u . _n. .-..... •....... d. m • __

Section F.2.d.(1)(c)(i) (Page 48) states that the Permittees must require implementation
of advanced treatment for sediment at construction sites that aredetermined to be an
exceptional threat to water quality.

The Fact Sheet provides no justification for this requirement. The newly released draft
Statewide Construction General Stormwater Permit identifies the Active Treatment
System (ATS)as an advanced sediment treatment technology. TheATS prevents or
reduces the release of fine particles from construction sites by employing chemical
coagulation, chemical flocculation, or electrocoagulation to aid in the reduction of
turbidity caused by fine suspended sediment. The recently released (April 2009) Draft
Construction General Stormwater Permit does not require use of ATS but identifies it as
an available BMP. However, that permit acknowledges that the ATS is.a newly
emerging technology in California.

The provisions requiring the use of ATS should be deleted from this permit, and the
selection of BMPs for construction operations, especially an ATS, should be done under
the aegis ofthe Statewide Construction General Stormwater Permit.

• Construction Reporting of Non-compliant Sites (Section F.2.g.(2), Page 50)
This new provision requires that each Permittee must annually notify the Regional Board
of.ill! construction sites with potential violations prior to the commencement of the wet
season. This reporting requirement should be limited to the sites meeting the criteria'
specified in F.2.e.1 that are required to be inspected in August and September of each
year.

. .
The County recommends the following modifications.

Each Copermittee shall annual notify the RegionClI Board, prior to the commenceme.nt of
the wet season, of all construction sites inspected in accordance with F.2.eA that meet
the criteria specified in F.2.e.1 ,with potential violations. "

Municipal

• Flood Control Structures (Section F.3.a.(4)(c), Page 53)
Section F.3.a.(4)(c) requires the Permittees to evaluate existing flood control devices to
identify those that are causing or contributing to a condition of pollution, identify
measures to reduce or eliminate the structure's effect on pollution, and evaluate the
feasibility of retrofitting the structure. This provision is problematic for several reasons
as described below.

The federal regulations [40 CFR, Part 122.26(d)(2)(vi)(A)(4)] focus on evaluating flood
control devices and determining if retrofitting the device is feasible. The regulations
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state:

(4) A description of procedures to assure that flood management projects assess
the impacts on the water quality of receiving water bodies and that existing structural
flood control devices have been evaluated to determine if retrofitting the device to
provide additional pollutant removal from stormwater is feasible.

The language should be modified so that it is aligned with the current stormwater permit,
recognizes the work that has been completed, is consistent with the intent of the federal
regulations, and is consistent with the justification within the Fact Sheet. The proposed
language modification is as follows:

(4). BMP Implementation for Flood Control Structures
(c) Each Permittee who owns or operates flood control devices/facilities must

continue to evaluate its existing flood control devices/facilities, identify
devices causing or contributing to a condition of pollution, identify
measures to reduce or eliminate the structure's effect on pollution, as
needed and identify opportunities and the feasibility of configuring and/or
reconfiguring channel segments/structural devices to function as pollution
control devices to protect beneficial uses. The inventory and updated
evaluation mustbe completed by July 1, 200g10 andsubmitted to the
Regional Board with the Fall 200g1Q annual report.

• Infiltration from Sanitary Sewer to MS4 (Section F.3.a.(7), Page 54)
Although the first portion of the Tentative Order provision (7)(a) is consistent with the
current permit (Order No. R9-2002-0001), the Permittees submit that the provisions
regarding sanitary sewer maintenance are more applicable to sanitary sewer agencies,
not stormwater agencies. It is inappropriate to include sanitary sewer maintenance
requirements in a stormwater permit even where the two systems may be operated by
the Permittee. Where similar maintenance requirements are included in the wastewater
treatment plant or collection system permit13

, these provisions are an unnecessary
duplication of other regulatory programs. On a similar issue, the State Board stayed a
provision in the existing permit finding that "the regulation of sanitary sewer overflows by
municipal storm water entities, while other public entities are already charged with that
responsibility in separate NPDES permits, may result in significant confusion and
unnecessary control activities." [emphasis added] (WQ 2002-0014 at p.8). Therefore
we submit that part (a) of the provision (7) should be deleted from the Tentative Order.

While the Permittees agree that stormwater agencies must also address aspects of
sanitary sewer incursions into the MS4s, the provisions in (7)(b) are aspects of other
portions of the stormwater program and should be moved to those sections of the
Tentative Order.

13 The State Water Resources Control Board has adopted the Statewide General Waste Discharge
Requirements (WDRs) for Sanitary Sewer Systems, Water Quality Order No. 2006-0003 (Sanitary Sewer
Order) on May 2,2006 and the Regional Water Board adopted Order No. R9-2007-0005 on February 14,
2007 (which is more stringent and prescriptive than the Statewide General WDRs).
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The proposed changes include:

i. Adequate plan checking for construction and new development ~ incorporate in
the Construction and New Development programs

ii. Incident response training for municipal employees that identify sanitary sewer
..spills...,. incorporatein-thelllegaLDischargeslUlicitConnections. (IDilC}program.---.-~. c-

iiLCode enforcement inspections - delete, this is covered by other programs
iv. MS4 maintenance and inspections - incorporate in the Municipal program, .

provision D.3.a(6).
v. Interagency coordination with sewer agencies - incorporate in the ID/IC program
vi. Proper education of municipal staff and contractors conducting field operations

on the MS4 OF municipal sanitary SOWVF (ifapplicab!-e) - incorporate in the
Municipal program

Commercial/Industrial

• Commercial SiteslSources (Section F.3.b.(1)(a)(i), Page 57)
The Tentative Order added four new categories of commercial sites/sources: food
markets, bUilding material retailers and storage, animal facilities, and power washing
services. The Fact Sheet notes that these facilities were added because these activities
were identified as potentially significant sources of pollutants in annual reports.
While we agree that sites/sources that are identified by the Permittees as contributing a
significant pollutant load to the MS4 should be incorporated into the inventory, we
disagree with adding them to the list in the Tentative Order unless universally identified,
by all the Permittees as a significant source.

The determinations of significance need to be made at a local level and incorporated into
the local JURMP. As noted in the Regional Board's first response to comments
document in discussing the balance of flexibility and enforceable criteria:

"... the Tentative Order sets numeric criteria regarding commercial inspections, but
relies on each Copermittee to select inspection targets based on its local knowledge."

It is important that these determinations be made at a local level and if identified as a
common problem, then apply the requirement applied countywide, otherwise the Board
staff may inadvertently be diverting resources from high priority issues to lower priority
issues in some areas. .

The new categories should be deleted from the Tentative Order and, instead, recognize
that those sites/sources have been locally determined to contribute a significant pollutant
load to the MS4 be should be incorporated into the local JURMP(s).

• Mobile Businesses (Section F.3.b(3)(a), Page 59)
The Tentative Order adds a new requirement to develop and implement a program to
address discharges from mobile businesses. The program must include the
identification of BMPs for the mobile business, development of an enforcement strategy,
a notification effort, the development of an outreach and education program, and
inspection as needed.
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In our previous comment letter we noted the difficulties associated with initiating this _
program, concerns which were mirrored in the Fact Sheet. For the reasons previously
noted and acknowledged by the Regional Board, we request that the requirement for this
program be changed to the development of a pilot program for the mobile business
category. The pilot program would allow the Permittees to work together on a regional

---;--------~------,--------,-------------,---"----,---oci"sisl6develbl>afi--applbpriate-framewoYKfcfr-aaCllessi-hglnobilebUSir'fes~,-ahd----------_·_--~----~~_·_-------_·

determine whether the program is effective prior to expending a significant amount of
resources on multiple categories of mobile businesses.

• Inspection of Industrial and CommercialSites/Sources (Section F.3.b(4)(b), Page
60)
This ne'!" provision requires that each Permittee must annually notify the Regional Board
of £!! commercial and industrial sites/sources with potential violations prior to the

- commencement of the wet season. Similar to the new requirement for inspecting and
reporting non-compliant construction sites, this requirement is ambiguous and sUbject to
potential misinterpretation because Permittees do not inspect all commercial and
industrial sites/sources each year.

This reporting requirement should be revised so that it does not imply an expansioh of
theinspection frequehcyor change in inspection timing than that identified in the
subsequent findings and JURMPs.

Each Permittee shall annual notify the Regional Board, prior to the commencement of
the wet season, of all- the Industrial Sites and Industrial Facilities subject to the General
Industrial Permit or other individual NPDES permit with potential violations that were
inspected within the preceding 6 months."

• Food Facility Inspections (Section F.3.b.(4)(d), Page 61)
ThePermittees appreciate the elimination ofthe proposed expanded requirementto
address maintenance of greasy roof vents. As noted in our April 2007 comments, the
existing Food Facility Inspection program, which focuses on the major water-quality
related issues associated with restaurants including disposal methods for food wastes,
fats, oils and greases, wash water, dumpster management and floor mat cleaning has
be shown to be effective. The Permittees submit that the additional expanded
requirement, (c)(iv) identification of outdoor sewer and MS4 connections, either be
deleted from the Tentative Order or the subject of further technical justification of its
need for this successful program element.

• Third Party Inspectiol1s (Section F.3.b(4)(e), Page 6-1)
The previous comment on this issue was not addressed in the Regional Board's two
Response to Comments documents, and is therefore resubmitted. The Tentative Order
includes new, prescriptive requirements for third party inspections that provide a
significant amount of detail as to how the inspection program must be managed.
However, the Findings and the Fact Sheet do not address the need for these expanded
requirements or provide any rationale as to how these new requirements would make
the third-party inspection program more effective.
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In fact, this level of detail should be determined locally and should be included as a part
of the program within the model DAMP and local JURMPs. After the inclusion of the
industrial and commercial inspection programs in the third term permit, the Permittees
determined that they could leverage their resources by utilizing and expanding upon
existing inspection programs to assist them in complying with the permit instead of
creating duplicative inspection programs. The ability to utilize third-party inspections as

..-.-".---....-----.----.---,.~-- ...-...'"--....-,----... a'fi·'effecfive'-·p'a"rt -o·f--the'-··p'rogYa-m-~--·-fi·as···al'Ic:/vlea-fne'--p-e·rmitl'e-e-s··to--·maxim-iz-e·ln·ei'r··re·s-oLfrc-es~-.--------,.---.--- ...-..-----...-
An example of a third party inspection program that has been developed and
implemented is the use of the Orange County Health Care Agency (OCHCA) inspectors
to assist the Permittees in inspecting 10,000 restaurants countywide on an annual basis.
The Permittees have developed this program in conjunction with OCHCA so that it is
only an incremental burden on their limited resources, effective, and allows for clear
communication between the inspectors and the Permittees.

Since the Permittees have already developed an effective framework for a third-party
inspection program, provisions (i) (a) through (i) (d) are unnecessary and should be
deleted from the Tentative Order.

• Retrofit Existing Development (Section F.3.d, Pages 65-66)
This new provision requires that each Permittee must implement a retrofitting program
for existing developments (i.e. municipal, industrial, commercial, residential). These hew
requirements present a significant change and present a substantial burden to the
municipal stormwater program.

Currently, new development requirements are imposed as conditions of approval for new
projects and projects that are voluntarily undergoing redevelopment. A thorough legal
review is required to determine whether municipalities have the authority to compel land
development requirements absent a voluntary land development application and if such
authorities can be developed given other legal constraints.

The Permittees do not concur with the statement of the Regional Board in the
supplemental fact sheet that "Retrofitting existing development is practicable for a
municipality ... " The Permittees request that the Regional Board provide a technical
justification for this statement. A systematic evaluation of the technical and legal
opportunities and constraints ora requirement to require retrofitting, especially of private
landowners, is necessary to determine whether or not such a requirement is practicable.
The evaluation must precede the permit provision to mandate MS4s require retrofitting of
existing development.

These provisions of the permit represents an entire new approach to existing
development that places an unknown significant burden on the Permittees and ultimately
to property owners in the south Orange County area. The Permittees therefore request
that this unprecedented requirement be eliminated from the permit.

IDIIG Program

• Investigation/Inspection and Follow Up (Section DA.e(2)(b) and (c), Page 68-69)

The County appreciates the acknowledgement of the concern in the. Regional Board's
first Response to Comments document regarding the intent of the permit language.
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However the language of the Tentative Order was not altered to match the Regional
Board's stated intent that the investigation must be initiated within the speCified
timeframe. The requirements in the Tentative Order are that the Permittees must
conduct the investigation within the specified time frame.

The following language changes are requested within the Tentative Order to better meet
theTiitehC6fthisyeqUiremeFifasstatedbyfheRegionaIBoa-rd.-- .-- -.-- ---- -- -.----- ------------- -----------------------

(b) Field screen data: Within two business days of receiving dry weather field
screening results that exceed action levels, the Permittees must either conduct
initiate an investigation to identify the source of the discharge or document the
rationale for why the discharge does not pose a threat to water quality and does
not need further investigation.

(c) Analytical data: Within two business days of receiving analytical laboratory
results the exceed action levels, the Permittees must either conduct initiate an
investigation to identify the source of the discharge or document the rationale for
why the discharge does not pose a threat to water quality and does not need
further investigation.

Watershed Urban Runoff Management Program (Section G, Page 70)
The Tentative Order includes increasingly prescriptive requirements for the Watershed Urban
Runoff Management Program (WURMP). The Fact Sheet states that the increased
prescriptiveness for the WURMP provision was necessary because enforceability of the permit
has been a critical aspect. The Fact Sheet further states that:

"For example, the watershed requirements of Order No. R9-2002-01 were some of the
Order's most flexible requirements. This lack of specificity in the watershed requirements
resulted in inefficient watershed compliance efforts. This situation reflects a common
outcome of flexible permit language. Such language can be unclear and unenforceable,
and it can lead to implementation of inadequate programs14."

Not only db the Permittees take strong exception to this statement, but the Fact Sheet is
inconsistent with the Findings, which simply state that the WURMPs need to focus-on the high
priority water quality issues. In addition, the Fact Sheet does not acknowledge any of the
notable Permittee successes including 1) the development of a South Orange County Integrated
Regional Watershed Management Plan (IRWMP), which resulted in a $25 million IRWMP
competitive grant award, (2) the 303(d) de-listing efforts that are ongoing and have been
submitted for consideration; and 3) the efforts of the County of Orange and major landowners,
such as Rancho Mission Viejo to put in place a comprehensive watershed land use/open space
strategy for the San Juan Creek WatershedlWestern San Mateo Watershed through the
approved Southern Subregion Habitat Conservation Plan (HCP) and Special Area
Management Plan (SAMP) both of which include water quality/quantity management as an
integral component.

14 Fact Sheet/Technical report for Tentative Order No. R9-2007-0002, page 10
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The Permittees submit that the increased prescriptiveness of the Tentative Order is
unwarranted and antithetical to a watershed management approach, which should be founded
on a stakeholder driven process. Successful watershed-based programs follow a stakeholder
driven process and are developed from the "bottom-up" not from the "top-down". The
Permittees must be given latitude in how the watershed-based programs are developed and
implemented, especially since many of the pollutants of concern (Cu, Zn, pesticides, pathogen

--r------------c-~~-'_rn~di-c-ato'rs;cetc~rand·is-sues--arethe-same-within-and--amongwatershe'ds. ---- ---------------------------- --------
!

! The language must be modified to provide the flexibility that is necessary within a watershed
management program (similar to the language in Order No. R9-2002-0001) and, instead, focus
on the major objectives for the program. Some language changes that would assist the Board
in making these changes are provided below.

• Lead Watershed Permittee (Section G.1.a, Page 71)
The Tentative Order has designated which entity within the watershed should be the
default lead Permittee and whatthose responsibilities entail. The Permittees contend
that this level of detail is inappropriate for a permit provision and should, instead, be a
collaborative decision that is made among the various watershed stakeholders based on
locally determined criteria and needs.

The Permittees propose that the language be modified as follows:

a. Lead Watershed Permittee Identification
Watershed Permittees may must identify the Lead Watershed Permittee for
their WMA. In the event that a LeadVVatershed Permittee is not selected and
identified by the Watershed Permittees, by default the Permittee identified in
Table 3 as the Lead VVatershed Permittee forthat WMA must be responsible
for implementing the requirements of the Lead Watershed Permittee in that
WMA: The Lead Watershed Permitteesm-ustwill serve as liaisons between
the Permittees and Regional Board, where appropriate.

• BMP Implementation and Assessment (SectionG.1:e, Page 74)
The Tentative Order requires an arbitrary minimum number of watershed activities to
occur in each year. The Fact Sheet states that the Permittees have completed the
assessments, prioritization, and collaboration and now need to implement the activities
identified.

While the Permittees agree that there are activities that will be unde'rtaken in
conformance with the WURMP, the Tentative Order should not presuppose that the
Permittees will not followthrough with implementation of the WUMRPs now they have
been developed. Since this requirement is unfounded, onerous, arbitrary, and dictates a
top-down approach for managing the watersheds, the language should be modified to
incorporate the flexibility necessary for the stakeholders to identify the BMPs to be
implemented and the details of that implementation.

The Tentative Order language should be modified to remove the prescriptive detail and
incorporate more flexible language that will ensure that the WURMPs contain
performance standards, timeframes for implementation, responsible parties and
methods for measuring the effectiveness of their programs.
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Fiscal Analysis (Section H, Page 78)
Section F of the Tentative Order requires the Permittees to secure the resources necessary to
implement the permit, conduct a fiscal analysis of the stormwater program, and develop a long­
term funding strategy and business plan. While the Permittees agree with Board staff that there
is an identified need to prepare a fiscal reporting strategy to better define the expenditure and .

I budget line items and to reduce the variability in the reported program costs and have
." ,,~-----,c,c_,-,c_-~~"-committedtodo'SOChinthe'ROWD; thePermitteestakeexceptidntoth-e're-quirententto

. develop a long-term funding strategy and business plan. The concerns for these new
requirements are discussed in further detail below.

• Long Term Funding Strategy and Business Plan (Section H.3, Page 78)

The Tentative Order requires that each Permittee submit a funding business plan that
identifies the long-term strategy for program funding decisions. The Fact Sheet states that

. this requirement is based on the need to improve the long-term viability of the program and
is based on the 2006 Guidance for Municipal Stormwater Funding from the National
Association of Flood and Stormwater Management Agencies (NAFSMA). The Fact Sheet
further indicates that, without a clear plan, that the Board has uncertainty regarding the
implementation of the program.

The Permittees have a demonstrated history of compliance and leadership in developing, .
implementing and adequately funding the stormwater program. Regardless of the source of
funds, a historical review of the expenditures to date provide undisputable evidence that the
Permittees are dedicated to the program, plan their budgets accordingly, and have
adequately funded the program for the past 16 years. In our previous comments we
provided a historical review of the shared and individual costs of program implementation
that demonstrates the commitment of the Permittees to funding the program. It is an
unnecessary diversion of the Permittees resources to invest in the development of a new
tool for a program componenUhat has been successfully met for 16 years.

The Regional Board staff relies on the 2006 NAFSMA Guidance for Municipal Stormwater
Funding to justify this new requirement. We note that this national guidance document was
developed to provide a resource to local governments as they address stormwater program
financing challenges and primarily focuses on the considerations and requirements for
developing a service/user/utility fee. While the guidance document states that the most
"successful" programs have developed a business plan, such guidance is not a ohe size fits
all approach, and in light of the history of the Orange County Program itis not warranted
and shOLlld be removed from the permit.

• TMDLs (Section I, Page 79)
This new provision supports Finding E.12 and identifies that adopted TMDL WLAs will be
incorporated as numeric effluent limits for specific pollutants and watersheds.

As noted previously in these comments (see comments on Finding E12), the County has
significant reservations about the use of either Clean Up and Abatement Orders (as
indicated in the TO) or Cease and Desist Orders (as indicated in the supplemental Tentative
Fact Sheet) as the means by which to incorporate forthcoming TMDL WLAs into the MS4
permit. The Permittees request an explanation as to why the Regional Water Board plans to
use these two types of enforcement tools to specify TMDL requirements.
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Also as noted previously, the Permittees are concerned that it appears the Regional Board
plans to incorporate WLAs as numeric effluent limits in the stormwater permit without
consideration of other options or as to how the TMDL may be written, which might include:

• Requiring implementation of specific BMPs in the perrnit;

• Providing a recommended menu of potential BMPs in the TMDL, implementation plan,

-i----.-,--...-.--,..- .. --....~-···-· ..--··,..· .. _...OLtbe.permit,.fQ L$QldIGe§ lQ.eY<;lJld~1eClJJ(L?eIe<:;t; .. .....______ ___.__________ .
• Referencing BMP performance standards in the TMDL, implementation plan, or the

permit;

• Recommending the selection of BMPs and developing benchmark values or
performance measures; and

• Requiring the review of existing BMPs and selecting additional BMPs to achieve
progress.

The USEPA draft handbook TMDLs to Stormwater Permit Iiststhe above options and notes
that:

"There are no guidelines for determining which approach ismost appropriate to use.
It is likely that a variety of factors, including type of source, type of permit, and
availability of resources, will influence which approach makes the most sense."

It does not appear that the Regional Board has consider the variety of factors in determining
that numeric effluent limitations are most appropriate method of incorporating the WLAs for
all pollutants in all watersheds into the MS4 stormwater permit.

Program Effectiveness Assessment (Section J, Page 79)

The previous comments on this issue made by the Permittees were not addressed in the
Regional Board's tVlioResponse to Comments documents, andare'thereforeresubmitted. - ,.. -., ,.

SectionJ. of the Tentative Order requires the Permittees to assess the effectiveness of their·
JURMP, identify necessary program modifications, and report that information to the
Regional Water Board on annual basis. Section J.1.a. identifies specific water quality-based
objectives for 303(d) listed water bodies, environmentally sensitive areas (ESAs), and the
major program components.

Although the concept and intent of the provision is understood and supported by the
Permittees, the speCificity and .inclUSion of the required water quality-based objectives and
focus onthe 303(d) listed water bbdiesand ESAs is misplaced and has not been developed
Within the context of the California Stormwater Quality Association (CASQA) Guidance, the
existing Orange County program effectiveness assessment framework and metrics, or the'
recommendations within the ROWD (Section 1.2.2). In addition, the Tentative Order also
requires that each Permittee conduct their own assessments including integrated
assessments, which are more effective on a regional scale and over a longer timeframe. As
written, this section of the Tentative Order does not provide flexibility for the Permittees to
develop objectives and an overall strategy for the effectiveness assessment and will result in
resources being expended without achieving the intended goal.

Since the Permittees have already developed and implemented a program effectiveness
assessment framework and programmatic and environmental performance metrics and have
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committed to developing metric definitions and guidance to improve the efficacy of the
assessments in the ROWD, the provision should be modified to allow the Permittees to
functionally update their long-term effectiveness assessment approach. The updated
approach would build on the existing framework that has been utilized within the County for
the past four years as well as the CASQA Municipal Stormwater Program Effectiveness
Assessment Guidance Document, May 2007, and would assess the jurisdictional,.. +-_ - _._c_c·--~countywide,and·watershed;;.basedelementsofthestormwater·program. ··Thelong"term··_·_··~_c._--, .. _---_._.__ .
strategy would include the purpose, objectives, and methods for the assessments and
achieve the Regional Water Board staff objectives.

The proposed language, which is provided below, would replace J.1. and J.2. of the
Tentative Order and is based on the current permitrequirements.

The proposed language is:

a. As part e>fits individual JURMP, each Permittee shall update their long-term strategy
for assessing the effectiveness of its individual Jurisdictional URMP based on lessons
learned from the existing program framework and available gUidance. The long-term
assessment strategy shall identify the purpose, objectives, methods and specific direct
and indirect measurements that each Permittee will uSe to tra.ck the long-term progress
Clfits individual Jurisdictie>nal URMP towards achieving improvements in receiving water
quality, Methods used for assessing effectiveness shall include the following or their
equivalent: surveys, pollutant loading estimations, and receiving water quality
monitoring. The long-term strategy shall also discuss the role of monitoring data in
substantiating or refining the assessment.

b. As part of its individual Jurisdictional URMP Annual Report, each Permittee shall
include an assessment of the effectiveness of its Jurisdictional URMP using the direct
and indirect assessment measurements andmethods developed in its long-term ­
assessment strategy, The updated long-term strategy shall be submitted within 365 days
after adoption of the permit.

c. Long-term strategy for assessing the effectiveness of the Watershed URMP. As part
of the WURMPs, the watershed Permittees shall update their long-term strategy for
assessing the effectiveness of the WURMPs based on lessons learned from the existing
program framework and available guidance. The long-term assessment strategy shall
identify the purpose, objectives, methods and specificdirect and indirect performance
measurements that will track the long-term progress of Watershed URMP towards
achieving improvements in receiving water quality impacted by urban runoff discharges.
Methods used for assessing effectiveness shall include the following or their equivalent:
surveys, pollutant loading estimations, and receiving water quality monitoring. The long­
term strategy shall also discuss the role of monitoring data in substantiating or refining
the assessment. The updated long-term strategy shall be submitted within 365 days
after adoption of the permit.

Reporting (Section K, Pages 83;;.85, and Section G, Page76)

The previous comments on this issue made by the Permittees were not addressed in the
Regional Board's two Response to Comments documents, and are therefore resubmitted.
Section H of the Tentative Order requires the Permittees to submit the following reports:

Page 41 of 42



County of Orange Technical Comments - Attachment B
Tentative Order NO.R9-2009-0002
May 15, 2009

• Individual and Unified JURMP annual reports - September 30 of each year (July 1 ­
June 30)

• Individual and Unified WURMP annual reports- January 31 of each year (July 1 ­
June 30)

I

i Although the Permittees understand that the Tentative Order included these changes to

.·1-- ···~-~··_-~-~:::r,;~~~;;';:~:;~~~~i~;'::::~~~::~~~~:~~~~::~P~~;'i:~:~~~~,~;:-···.·~_·~-
, . language should be revised so that the JURMPs and WURMPs are submitted January 31 of
i each year. This will allow the Permittees to assess their stormwater program and water
i quality monitoring program and conduct an integrated assessment to identify water quality

improvements.

Section GA. requires that the Permittees submit the Aliso Creek WURMP annual report by
March 1 of each year for the period January --' December of the previous year. Since the
Watershed Action Plan Annual Report for the Aliso Creek Watershed has historically been
submitted in November of each year and has been based on the fiscal year like the other
WURMP reports, it is unclear why Board staff are requiring this change. As such, the Aliso
Creek WURMP submittal is now inconsistent with the other WURMP submittals both in the
date for submittal and the time period for which the report covers.

The submittal date for the Aliso Creek WURMP annual report should be modified to be
aligned with the other WURMP sUbmittals. The proposed language modification is as
follows:

4. Aliso Creek Watershed RfV1P Provisions
b. Each Copermittee must provide annual reports by Marsh 1 January 31 of each

year beginning in 200g~ for the preceding annual period of January July 1
through Desember June 30... -
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ATTACHMENT C

ORANGECOUNTY ENVIRONMENTAL MONITORING & REPORTING
PROGRAM COMMENTS ON

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN'DIEGOREGION-- ----- --. -------------------------------

TENTATIVE ORDER No. R9-2009-0002
NPDES NO. CAS0108740

INTRODUCTION

Attachment C contains the principal technical comments of the County of Orange (the
"County") regarding the monitoring and reporting requirements in Attachment E of
Tentative Order No. R9-2009-0002 dated March 13, 2009 ("Tentative Order").

The County has endeavored to provide a complete set of comments on the Tentative
Order. However, the County reserves the right to submit additional comments relating to
Tentative Order No. R9-2009-0002 and the supporting Fact Sheet/Technical Report to
the Regional Board in the future;

GENERAL COMMENT

"monitoring is most useful when it results in more effective management decisions,
specifically management decisions that protect or rehabilitate the environment." (NAS,
1991)

In 2002 and 2003, the Permittees completed development of the San Diego Region
Receiving Waters Monitoring and Reporting Program and the San Diego Region Dry­
Weather Monitoring Program for wet and dry weather, respectively. Compared to prior
monitoring efforts (pre NPDES, First and Second Permit Term Programs), the Third
Permit Term monitoring program comprised a wider array of methods qnd a broader
range of locations intended to effectively support the development and implementation of
the Drainage Area Management Plan (DAMP). The specific comments provided below
are intended to ensure that any changes to environmental monitoring requirements are
based on careful strategic assessments of the current effort to ensure that revisions
ultimately continue to most effectively support DAMP implementation. Also, at a time of
unprecedented fiscal challenge there can be no required commitment of additional
resources to environmental monitoring. Any new monitoring requirements will require
offsetting and compensatory reductions in existing monitoring obligations.

SPECIFIC COMMENTS

II.A.1. Analytical Testing Requirements for Mass Loading, Urban Stream
Bioassessment, and Ambient Coastal Receiving Water Stations (Table 1)

The 6-hour holding time for samples of indicator bacteria limit the length of time that
sampling teams can spend in the field and do not allow sampling of some episodic
events. A typical day of Bioassessment monitoring at three locations requires 8 hours in
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the field for PHAB assessment, and collection of benthic macroinvertebrate, water
quality, and toxicity testing samples. Mass Emissions monitoring of stormwater runoff
can occur on weekends and holidays when contract laboratory services are not
available. Most importantly, monitoring bacteriological quality of stormwater at Mass
Emissions sitewill not produce useful information since access to flood control channels

i is prohibited during periods of stormwater runoff and the Mass Emissions monitoring
I.-1-----------.-. ----sife-s'-arEn~-e~rierally-gfe-araisUlrfces-Upstream''of

C

tliefc6astal-re
C

ceivi'hg Waters~---·----··_c,-----~c~~_c-~--- ..~~---_.---

Proposed Modification:

Exempt monitoring ofbacteriological quality at Bioassessment sites and during
stormwater events at Mass Emissions sites.

Monitoring for oil and grease concentration will not detect lighter petroleum fractions
such as gasoline and diesel. Oil and grease has rarely been detected in 5 years of
monitoring in the Dry Weather Reconnaissance Monitoring Program.

Proposed modification:

Collect a grab sample for oil and grease during stormwater runoff monitoring at Mass
Emissions and Ambient Coastal Receiving Water sites. Collect a grab sample for total
petroleum hydrocarbons Whenever a sheen is observed.

II.A.2.b. Urban Stream Bioassessment Monitoring Frequency [page 7]

A Stormwater Monitoring Coalition (SMC) review of Bioassessment data collected in
Southern California has shown that at sites where flow is year-round there is no
statistical difference in IBI scores between the spring and fall seasons.

Proposed Modification:

Modify the sampling frequency for Bioassessment to once ayear.

II.A.2.b(1) Urban Stream Bioassessment Monitoring - Alternative Frequency
Plan/Special Studies [page 8]

.The waiver of a single, annual Bioassessment monitoring event to alternatively conduct
a study on the effects of PHAB modification on WARM, WILD, and/or COLD beneficial
uses of inland receiving waters would not constitute a quid quo pro exchange of
resources. The special study would be much more costly

Proposed modification:

The Regional Board should offer a more equitable option for alternative monitoring. One
option could be reallocation of saved resources from a once-per-year sampling
frequency (proposed above) to a collaborative SMC study on the effects of PHAB
modification.
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Proposed Modification:

Remove special study requirement for the PEARL street drain.

The requirement that all special investigations be concluded by June 30, 2011 does not
provide adequate time for determining if conditions in receiving waters are protective, or
likely to be protective, of beneficial uses (I.B, Question 1). In order to answer Question 1
sUfficiently, an epidemiological study must be conducted. The Doheny State Beach
epidemiology study has shown that these methods are quite expensive and require a
significant commitment of resources. Question 4 will be best answered when the
methods of Microbial Source Tracking are more refined.· Extending the reporting period
for the special investigations will provide a better basis to address the Regional Board's
concern about sources of bacteria arid impacts on beneficial uses.

Proposed modification:

Modify the reporting requirements to allow for a phased reporting schedule such as:

• Annual Reports
o Assess quality of receiving waters relative to AB-411 criteria (Q 1)
o Evaluate spatial extent of runoff influence on surfzone (Q2)
o Trend Analysis (Q5)
o Evaluate runoff contribution to bacterial concentrations in the surfzone

(Q3) .
• .Report ofWaste Discharge

o Results of MST studies if methods have been adopted by the SMC (Q4)
o Results of epidemiological studies if significant impacts have persisted

beyond year 3 and natural uncontrollable sources have not been
identified.

II.A.G.b High Priority Inland Aquatic Habitats [page 14]

The requirementthat the new Inland Aquatic Habitat monitoring program be
implemented by the beginning of the rainy season 2010 does not provide adequate time
to develop this new monitoring program nor reallocate staff resources from the existing
monitoring program. Furthermore, Regional Board staff must recognize that any
increase in any specific element of the monitoring effort will need to be offset by
strategically considered compensatory reductions in other elements.
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Proposed. modification:

Program implementation of this new monitoring program should be postponed until the
end of storm season 2010-11.

···I-·-_.. -_.. --·· ..c--.. c.. II:B·~1···WetWea'tnerRUJ1off-MonitCfril1g:·:;MS4-0utfa·II·Mo·nitoring-[p'a·ge·15-arid·May ..5------·'---:·~·---'·c-------_.

I updates]
!
: See comment above with respect to implementation schedule.
!

i
I
i

11.8.2 Wet Weather Runoff Monitoring - Source Identification Monitoring [page 15]

The requirement that the new Source Identification monitoring program be implemented
within each watershed and must begin no later than the 2008-2009 monitbringyear
occurs during a fimefrarne prior to permit adoption. .

Proposed modification:

Program implementation of this new monitoring program should be postponed until the
2010-2011 monitoring year to allow the Permittees adequate time to develop this new
monitoring program and integrate it into the next budget cycle (2001-11).

Il.e Dry Weather Non-stormwater Effluent Limits [page 20 and May 5 updates]

The 1-hour composite sampling requirement (if flow is observed) will make monitoring of
three sites in a single day (by a single team) difficult because. of holding time
requirements for bacteriological samples.

Proposed modification:

Dry Weather Reconnaissance monitoring should be conducted with grab samples.
Composite sampling should be considered as an ancillary assessment tool for use when
additional source identification efforts are deemed necessary.

III.A.1 Reporting Program - Planned Monitoring Program [page 30]

The requirement that the Planned Monitoring Program be submitted September 1st of
every year, beginning on September 1, 2009, does not allow adequate time for analysis
of the monitoring data from the prior year as it is affected by management actions
undertaken throughout the MS4, subject of the annual Performance Effectiveness
Assessment. .
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Proposed modification:

Rather than additional reporting requirements to describe routine monitoring efforts,
Board staff and the Permittees should conduct an annual meeting after submission of

I the Annual Report to discuss the content of the report and any changes to the
I . . monitoring program or suggestions for special studies. This approach will promote a.r---.---.-~:;~~~:~~:"~:;::~:~~~b";:~~~:the.l"ennitte"'.-and1'lbardstaffand~hiayhelp--~ .-..._-_.....-..
i III.A.2 Reporting Program - Monitoring Annual Report [page 30]

I The requirement that the Receiving Waters arid Urban Runoff Monitoring Annual Report
I. be submitted October 15t of every year, beginning on October 1, 201 O,does not provide

I
adequate time for relevant analysis of the monitoring data collected in the 12"'month
period imrnediatelyprior to the proposed reporting date. Previous annual reports were
submitted on November 15th of each year and assessed the results of monitoring
activjties conducted in the 12-month period ending 4 % months prior to the reporting
date.

Proposed modification:

The Receiving Waters and Urban RUnoff Monitoring Programs Annual Report should be
submitted in conjunction with the Unified Annual Report and Performance Effectiveness
Assessments
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11' ORANGE COUNTY

CCPublicWorks
Our Community. Our Commitment.

July 6, 2009

By"E-ma.iland'U:S: ,·Mail

SAN~' '7 .•' -•. :::" ~.6,L
\",., -.:'" ./
r'~. .. .I ..""\~

CO: ,.: _ 50.:: .J

lOUi JUL - 8 P I· Ilt

Bryan Speegle, Director

OC Watersheds
2301 North Glassell Street

Orange, CA 92865

Telephone: (714) 955-0600
Fax: (714) 955-0639

Joh'n Robertus
Executive Officer
California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100 '
San Diego, CA 92123-4340

Subject: Tentative Order No. R9-2009-0002 NPDES No. CAS0108740

Dear Mr. Robertus:

At the July 2,2009 public hearing, one of your board members requested clarification regarding the proposed
MunicipaCAetion Level (MAL) for nickel and the assertion made in the presentation by Richard B06n, 'Co'untyof
Orange, that it was more stringent than the Basin Plan objective (See Attachment 1 - Presentation Slide). Mr.
Boon was not present at this time to clarify the data and, in his absence, your staff opined incorrectly that Mr.
Boon had used a Maximum Contaminant level (MCl) rather than a Basin Plan objective and that the MAL was
not more stringent than the Basin Plan

The comparison of the proposed MAL for nickel (26/ug/l) with the Basin Plan objeCtive for nickel was first
presented in our comment letter of May 15 on the March 13, 2009, version of the Tentative Order. For the
nickel objective, the Basin Plan incorporates the California Toxics Rule (CTR) by reference. CTR establishes
both acute and chronic objectives. Since the MAL appeared to be an instantaneousvalue, the comparison
was made to the California Toxic Rule acute criterion. The published value (see Attachment 1 - p. 31712
Federal Register / Vol. 65, No. 97/ Thursday, May 18, 2000/ Rules and Regulations) for this criterion, which
assumes 100mg/l as CaC03 hardness, is 470ug/l. The MAL is therefore significantly more stringent than this
Basin Plan objective.

Constituent CTR Criterion -- Maximum Proposed MAL
Concentration

Nickel 470uQ/I 26uQ/I

ltisrequested that this clarification be provided to your Board imembers to eliminate any confusion on the
response to the question.

Thank you for your attention to our comments. Please contact Richard Boon at (714) 955-0670



John H, Robertus
Page 2 of2,

i

I

...-.I-..-.-.~.With.-any"qUestions~on this~matteL------.,- -~.. --..~-----,..--------.---.~-~--.--~-,.,._.,_.-- .. - -.-.--,-..--,---.---.,-..-'- ,---- -~-,.--- .

Sincerely,

Mary Anne orpanich
Director, OC Watersheds Program

Attachment 1:
Attachment 2:

Presentation Slide
p. 31712 Federal Regulations

cc: City Permittees
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31712 Federal Register/VoL 65, No. 97/Thursday, May 18, 2000/Rules and Regulations

~
t
1:

A B C D !
Freshwater Saltwater Human Health i

(10:6 risk for carcinoge~s)
For consumption of:1

# Compound CAS Criterion Criterion Criterion Criterion Water & Organisms
Number Maximum Continuous Maximum Continuous Organisms Only

Cone. d Cone. d Cone. d Cone. d (~lg/L) {/-ig/P
81 82 C1 C2 D1 D4

1. Antimony 7440360 .14 a,s 4360 a,t

·2. Arsenic b 7440382 340 i.m.w 150 i.m.w 69i.m 36i,m
·

3. Beryllium 7440417
. !

n
·

n

4. Cadmium b 7440439 4.3 e,i,m.w.x 2.2e,i,m.w 42i,m 9.3i,m
·

n
·

n

Sa. Chromium (III) 16065831 550 e,i,m,o 180e,i,m,o
,

n n

1100i,m
!

5b. Chromium (VI)b 18540299 16i,m,w 11 i,m,w 50i,m n n

6. Copper b 7440508 13 e,i,m.w,x 9.0e,i,m,w 4.8i,m 3.1 i,m 1300
!

7. Lead b 7439921 65e,i,m 2.5e,i,m 210 I,m 8.1 i,m n , n

8. Mercury b 7439976 [Reserved] [Reserved] [Reserved] [Reserved] 0.050 a 0.051 a

9. Nickel b 7440020 470 e,i,m.w 52e,i,m.w 74 i,m 8.2i,m 610 a 4600 a

10. Selenium b 7782492 [Reserved) p 5.0q 290i,m 71i,m II n
!

11. Silver b 7440224 3.4 e,i,m 1.9 I,m ,
!

12. Thallium 7440280 1.7 a,s 6.3 a,t

I 7440666 ·13. Zinc b 120 120e,i,m.w 90i,m 81 i,m i
e,i.m,w.x ,

!
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PATRICIA C. BATES
CHAIR, ORANGE COUNTY BOARD OF SUPERVISORS

SUPERVISOR, FIFTH DISTRICT

ORANGE COUNTY HALL OF ADMINISTRATION
333 W. SANTA ANA BLVD.

P.O. BOX 687. CALIFORNIA 92701
PHONE (714) 834-3550 FAX (714) 834"2670

http://bos.ocgov.com/fifth/

September 28, 2009

By E-mail and U.S. Mail

Dr. R.ichard Wright
Chair
California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100 .

. San Diego, CA 92123-4340

Subject: Comment Letter, Tentative Order No. R9·2009-0002 NPDES No. CAS0108740.

Dear Dr. Wright:

On behalf of the County of Orange, we provide these comments on Tentative Order No.

R9-2009-0002, NPDES No. CAS0108740 - Waste Discharge Requirements for Discharges of

Runoff from the Municipal Separate Storm Sewer Systems (MS4s) Draining the Watershed of

. the County of Orange, the Incorporated Cities of Orange CountY,and the Orange County Flood

Control District within the San Diego Region. The comments were prepared in consultation with

our co-permittees and the cities of Aliso Viejo, Dana Point, Laguna Hills, Laguna Woods, Lake

Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, and San Juan Capistrano have

directed that they be recognized as concurring entities. This cover letter focuses on general

areas of concern with the Tentative Order. Detailed technical and legal comments are attached.

At the Public Hearing on July 1, 2009, your Board members highlighted two key issues of

common concern: the permit's consistency with May 2009 permit adopted in the Santa Ana

Region and cost neutrality with our current permit in the San Diego Region. Permitting

consistency is a key issue for the Orange County Stormwater Program because our compliance

programs are integrated countywide and four jurisdictions are split between the two regions.



to seek revisions to the Tentative Order that support alignment between the North and South

Dr. Richard Wright
September 28,2009
Page 2

Fundamentally different requirements between our two permits -- particularly within the same

city - damage the credibility of the regulatory framework and thwart our ability as local

.... i_ _._._.._ ~~."gQy.~l'"D.IJJ~DttQ.~Q~tt9J{E:lgti'{f?ly.§lcl9.r§!~s_k~y_El.r1"'irQ.r'lIJl_f?DJ~I!!I.~!1c1~!~~~._~tl'1c::~!h~T~r1!<:l!t\l'~_Q~.9"~i_ ~ _." _.". __ _..

I continues to present a number of unprecedented requirements, it is necessary for us to continue
I

!

County permit requirements.

With respect to "cost neutrality" and cost effectiveness, there are three aspects of the permit to

bring to your attention. First, your staff has indicated its intention to remain steadfast on the

inclusion of numeric effluent limits for dry weather flows. Even though exceedances of these

limits are written to function as "action levels," by using the term "effluent limits" and specifically

"numeric effluent limits" (NELs) the permit potentially subjects permittees to mandatory

minimum penalties under the Water Code for exceedances of NELs. While We would strongly

oppose any effort to impose mandatory minimum penalties in such a situation, the entire

process imposes potentially significant legal and transactional costs upon the Pennittees.

Our analysis of environmental quality data shows that a number of these NELs will not, be

achieved at any time or in any part of our storm drain system. Moreover, they are not being

achieved at reference sites in areas completely removed from any urban influence. Their

technical derivation is clearly flawed and there is no legal requirement for their inclusion.

Consequently, we strongly object to the inclusion of NELs in the Tentative Order and would

once again recommend the model application of water quality benchmarks in our existing dry

weather reconnaissance program as the basis of non-stormwater permitting. This approach will

achieve meaningful water quality improvements in a cost effective manner and is consistent with

the Santa Ana Region permit.

There is a second cost concern presented by the escalating administrative burden from a

number of the Tentative Order's provisions. New requirements arbitrarily establish municipal
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,

I
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responsibility for sanitary sewer collection systems already subject to separate State regulation.

Annual inspection of treatment controls in completed land development and redevelopment

..... !_. __ . .. _,. ,proJe_ctswould..be_.required.for:tbeJirstJime._GreateCJ.egula!P[y'pYer:sjgbtoLand_ClttelJtiQD__QD ,.,._.o c_.• _

I
I

i private residences and mobile businesses is prescribed. There isa requirement to augment

existing countywide, regional, watershed, and jurisdictional plans, with an additional

jurisdictional planning process. In addition, technically challenging new standards will need to

be developed and implemented for land development. There are also significant new

monitoring obligations. All of these new requirements have significant resource implic<;ltions for

local government. In the current economy, local governments in Orange County are dealing

with shrinking bUdgets not unlike State agencies; Consequently, a key test of the acceptability

of the Tentative drderwill be a calculation that shows that all ofthe prescriptive new

requirements represent the most cost effective and cost neutral means of achieving our

common goal of further improved water quality.

Finally, a major portion of the additional cost burden presented by the Tentative Order will

ultimately be borne by the proponents of land development and redevelopment projects and

therefore new owners of property. There is significant concern here regarding the potential

imposition requirements that will stymie redevelopment, lead to limited enVironmental benefits

and possibly even undesirable environmental outcomes, and for which there is currently no

technical consensus. To illustrate this uncertainty, each recently released municipal stormwater

permit in California applies its own version of hydromodification standards for land development.

The North Orange County Permittees are now working to craft a model for land development

that presumes the application of low impact development (LID) best management practices

(BMPs) based upon a prioritized consideration of infiltration, capture and reuse,

evapotranspiration, and bio-retention/bio-filtration, and requires treatment of residual runoff

volumes when the application of LID BMPs has been determined to be infeasible at site, sub-
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regional, and regional scales. The model will also integrate options for water quality credits and

provide for alternate compliance approaches including participation in a watershed project and.

I....,------------c--_----contributionsto-all-in..,lieu-fund.--Becausejtis-imperative-tnaUhe-Order-eventually-adopted_by c cc ._
!

the Board provide sfmilar direction for land development as the North County permit, deliver

meaningful water quality outcomes, and be accepted by the development community, there is

now a vital need for a change in direction in this key area of the Tentative Order.

Our specific comments and concerns pertaining to the legal and policy, technical, and

monitoring and rej:)Q.rting provisions ofthe Tentative Order are presented in the following

Attachments:

• Attachment A presents initial comments on our main legal and pOlicy issues.

• Attachment B presents initial technical comments and suggested language on specific

requirements contained within the Tentative Order.

• Attachment C includes initial comments on the Monitoring and Reporting Program.

Thank you for your attention to oUrGomments. Please contact Mary Anne Skorpanich at (714)

955-0601 with any questions onthis matter.

Pat Bates
Chair, Orange County Board of Supervisors

Attachment A: County of Orange Legal Comments
Attachment B: County of Orange Technical Comments
Attachment C: County of Orange Monitoring & Reporting Program Comments

cc: John Robertus, Executive Officer
City Permittees .



County of Orange Legal Comments - Attachment A
Tentative Order NO.R9-2009-0002
September 28, 2009

ATTACHMENT A

ORANGE COUNTY LEGAL COMMENTS ON
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION
TENTATIVE ORDER No. R9-2009-0002. _ .. -._- .__ _.__._----_ _-_._.. __ _--_._ _--,,--_ ,.. _,.._--_._-----_._~.. . - ----_. -

NPDES NO. CAS0108740

INTRODUCTION

This Attachment A contains the principal legal comments of the County of Orange (the "County")
on Tentative Order No. R9-2009-0002 dated August 12, 2009 ("Tentative Order"). Although the

.FacfSheetiTechnical Report dated August 12, 2009 is referenced in this attachment, the .
County has not provided detailed legal comments on the document. The COUhty reserves the
right to provide additional legal comments, on both the Tentative Order and Fact
Sheet/Technical Report, before the close of the public hearing to adopt the Tentative Order.

Regional Board staff suggested that comments on the Tentative Order should focus on changes
made since the last draft and errata were presented to the Board on July 1, 2009. However,
staff have not provided a "redline" showing these changes. The last public release draft ofthe
Tentative Order was dated March 13,2009 (this draft itself is published oh the Board's website
as a redline).Since that draft, staff have circulated several "tentative" and "draft" updates and
errata. Because of potential for confusion that these various drafts, updates and errata have
created, the County's comments focus on all substantive issues of concern, including staff's July
1, 2009 Response to Comments. In other words, the County is commenting on changes made:
and changes not made from prior drafts of the Tentative Order.

The County incorporates by reference its written comments on all prior versions of the Tentative
Order (including Tentative Order Nos. R9-2007-0002 and R9-2008-0001) to the extent they
have not been adequately addressed by the August 12, 2009 draft.

Primary Legal Comments

I. The Non~Stormwater Provisions of the Tentative Order Are Not Supported by
Federal Law

Directives Band C of the Tentative Order include provisions that are not supported by and go
beyond the requirements of the Clean Water Act and federal regulations. Directive B.2 is
inconsistent with federal law in that it regulates categories of non~stormwaterdischarges into the
MS4 that U.S. EPA explicitly designated as exempt, and gives the Regional Board greater
authority over these discharge categories than provided by the federal regulations. Similarly,
the numeric effluent limitations imposed on non-stormwater discharges from the MS4 in
Directive C are completely without support under the Clean Water Act or federal regulations.

In general, as discussed below, because federal law regulates the discharge of pollutants from
the MS4, the Tentative Order's differentiation throughout the permit between discharges of
stormwater and non-stormwater from the MS4 are inappropriate, confusing and not supported
bylaw.

Page 1 of 15
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A. The Clean Water Act and Federal Regulations are Very Clear as to the
Scope of Non-Stormwater Regulatio,n Required in an MS4 Permit

Illicit discharges (discharges that are plumbedinto the MS4 or that result from leakage of
sanitary sewer systelTls);and
Improper disposal of materials such as used oil and other toxic materials.

•

•

I

: Section 402(p)(3)(B)(ii) of the Clean Water Act requires that MS4 permits include a requirement
I to effectively prohibit non-stormwater discharges into the MS4. The federal regulations include
I .. two requirements or provisions designed to begin implementation of the "effective prohibition."

......I-----..--.-..----..-~···--~5~-~~~~~~g~~:~~;~·,i~~~:~~~~::r~~i~~9~~;~~~~:I{~:~~~~~~~~·~~~~~~~:~~i~~}}~~s;;~-~erfo-rm----c----.----.---.----- .. ~.

I program to detect and remove illicit discharges.1 Id.; 40 C.F.R. 122.26(d)(1)(iv)(D). The second
I provision requires permitteesto develop a recommended site-specific management plan to .
I • detect and remove illicit discharges (or ensure they are covered by an NPDES permit) and to
I control improper disposal to MS4s. .Id.; 40 C.F.R.122.26(d)(2)(B). The federal regulations,
I thus, focus on two types of non-stormwater discharges:

I
I

Id. at48055.~

Of the second provision to implement the "effective prohibition" standard, the preamble to the
federal rule says that permittees are required to "detect and remove" or prevent illicit discharges
(or ensure they are covered by an NPDES permit) and to "control" improper disposal. 55 Fed.
Reg. at 48037.

1. Illicit Discharges

With respect to detecting and removing illicit discharges, the proposed stormwater rule required
permittees to have a program to prevent all illicit discharges into the MS4. 53 Fed. Reg. 49415,
49472 (December 7; 1988); 40 C.F.R. 122.26(d)(2)(iv)(B)(1). Commenters on the proposed rule
suggested that there was no need to prevent numerous categories of commonly occurring
discharges that did not pose significant environmental problems. 55 Fed. Reg. at 48037. U.S.
EPA disagreed that the commonly occurring discharges would never pose significant
environmental problems, but did admit that it was unlikely that Congress intended to require
permittees to effectively prohibit "seemingly irmocent flows that are characteristic of human
existence in urban environments and which discharge to municipal separate storm sewers." Id.

As a compromise, U.S. EPA revised thefinal rule by generally exempting from the illicit
discharge prevention program the categories of discharges identified by commenters. As stated
in the preamble: "the following categories of nbn~stormwater discharges or flows [must be
addressed by the program] only where such discharges are identified by the [permittee] as

1 An "illicit discharge" is defined in the federal regulations as any discharge to an MS4
that is not composed entirely of storm water except discharges pursuant to a NPDES permit
(other than the NPDES permit for discharges from the MS4) and discharges resulting from fire
fighting activities. 40 C.F.R. 122.26(b)(2).

.f. Contrary to the assertion in the Response to Comments, the federal regulations and/or
preamble do not define "non-stormwater discharges" as "illicit discharges."

2
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sources of pollutants to waters of the United States... "~ 55 Fed. Reg. at 48037 [emphasis
added]. U.S. EPA summarized the requirement in its Guidance Manual for the Preparation of
Part 2 of the NPDES Permit Application for Discharges from Municipal Separate Storm Sewer
Systems, November 1992 ("Part 2 Guidance Manual"):

While EPA does hot consider these flows to be innocuous, they
.are'OnlyregulaIed-byfhestorm waferprOgram'tOTfie exterirthaf
they may be identified [by the permittee] as significant sources of
pollutants to waters of the United States under certain conditions.

Part 2 Guidance Manual at p. 6-33.

Where a permittee identifies a specific discharge, within an otherwise exempt category, that is a
source of pollutants to waters of the United States, the permittee must address the discharge as
part of its illicit discharge program. See 55 Fed. Reg. at.47995 (discharges identified on a case­
by-case basis); Part 2 Guidance Manual at p. 6-33 (landscape irrigation from a particular site
may result in a water quality impact).

2. Improper Disposal

With respect to controlling improper disposal,the preamble provides that permittees' program is
to "assist and facilitate in the proper management of used oil and toxic materialS." 55 Fed.Reg.
at 48056. The regulation itself provides that the program is toinciude a description of
educational activities, public information activities, and other appropriate activities to facilitate
the proper management ofused oil and toxic materials. 40 CFR. 122.26(d)(2)(B)(6). Thus,
rather than using a stick to mandate that no used oil or other toxic materials ever enter the MS4,
the regulations require that permittees assist and facilitate, through public education, the proper
disposal of these materials such that they shouldn't enter the MS4. Improper disposal does not
have to be prevented, it has to be controlled.

The Tentative Order ignores much ofthese clear requirements for regulating non-stormWater
through preventing illicit discharges and controlling improper disposal. It allows the Regional
Board to identify as s'ources of pollutants discharges within otherwise exempt non-stormwater
categories, rather than just permittees as provided by federal law. It deletes three entire
categories of exempt non-stormwater discharges rather than just the specific discharges within
those categories that may be a source of pollutants. More significantly, it imposes numeric­
effluent limitations on non-stormwater discharges from the MS4. Because none of these
requirements or acts are authorized by federal law (and the Regional Board has not indicated it
is relying on state law), as discussed below in more detail, the County requests-that all of them
be removed, revised or undone.

1 In the text of the [mal rule, the word "only" was dropped. 55 Fed. Reg. at 48071.

3
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B. For Exempt Categories of Non-Stormwater Discharges, Only Where a
Permittee Identifies a Specific Discharge of Non-Stormwater to the MS4 as
a Source of Pollutants to Waters ofthe U.S. Must the Permittee Prevent the
Discharge to the MS4

Staff's responsetothe County's May 15, 2009 comment on thisissue ignores authority cited by
ths-CoiInfy,mlsreads·-ofheraulhority, ~ina TunaameiifanYmisconstrues-n1e--reas-on-U~S~--EPA--------,--------

provided exempt categories of non-stormwater discharges.

The Part 2 Guidance Manual clearly explains, by way of example, that it is only where
landscape irrigation runoff from a particular site results in a water quality impact that the MS4
permittee must address the discharge, either through its management plan or by requiring the
discharger to obtain an NPDES permit. See Part 2 Guidance Manual at p. 6-33 (quoted in the
County's May 15, 2009 comment letter). Staff's response to comments does not address this
authority. JUst because runoff from one site is a source of pollutants to waters of the United
States doesn't mean that the entire landscape irrigation category loses its exempt status.

Staff does address language in the preamble to the federal regulation, butmisreads it. U.S~

EPA explains in the preamble the idea of exempt categories (or components) of non­
stormwater:

[I]n general, municipalities will not be held responsible for
prohibiting some specific components ofdischarges or flows _
listed below through their municipal separate storm sewer system,
even though such components may be considered non-storm
water discharges, unless such discharges are specifically
identified on a case-by-case basis as needing to be addressed.

55 Fed. Reg. at 47995 (emphasis added). Staff somehow reads this language as providing
authority for removing entire categories (or components) of non-stormwater discharges from the

. list of exempt categories of non~stormwaterdischarges provided in.the federal regulations. The
language, however, very clearly refers to "discharges" being identified on a case-by-case basis
as needing to be addressed (i.e., a source of pollutants). It does not refer to "categories" being
identified as needing to be addressed.~

Moreover, as alluded to above, staff's position does not make sense. U.S. EPA established the
list of exempt non-stormwater categories because Congress did not intend to require permittees
to prohibit cornmonly occurring, "seemingly innocent flows that are characteristic of human
existence in urban environments." 55 Fed. Reg. at 48037. Under staff's position, that is
precisely the result. Any time a single discharge from an exempt discharge category is
identified as a source of pollutants, the entire discharge category would be subject to the
"effective prohibition" standard, regardless of whether any other discharges from that category
presented a problem. This is not what U.S. EPA intended.

Finally, the County notes that the Tentative Order is inconsistent with federal law in that it allows
the Regional Board to identify as sources of pOliutants discharges within otherwise exempt non-

1. Read in context, the factthat u.s. EPA suggests that a State may include permit
conditions that prohibit "these types of discharges where appropriate" simply refers to individual
discharges, not entire discharge categories. See 55 Fed. Reg. at 48037.

4
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stormwater categories. As discussed above, the federal regulations and guidance are clear that
it is the permittees alone that are to identify such discharges.Q

For all of the above reasons, the County requests that the Board restore the three deleted
exempt non-stormwater discharge categories in Directive B.2 (landscape irrigation, irrigation

: ... .. water, and lawnwater) and strike "or the Regional Board" from the second line of the first.'r- ----- ----·---·-----paragraph-o(DIrecthie 13.2- ------ ---- ------------- - --- ----------------.--.-----------------------------------

I c.' The Proposed Numeric Effluent Limits For Discharges of Non~StormVl(ater

I

I From The MS4 Are Contrary to Federal Law and Could Subject Permittees
to Mandatory Minimum Penalties

The Tentative Order proposes numeric effluent limitations for non-stormwater dry weather
discharges from the MS4. In its May 15, 2009 comment letter the County pointed out that the
Clean Water Act requires that discharges from the MS4 meet the MEP standard, not numeric
effluent limitations. The Response to Comments suggests that staff fundamentally
misconstrues the authority provided by federal law to regulate MS4s.

1. The Relevant Clean Water Act Provision and Federal Regulations
Regulate Discharges From MS4s

In response to Cornrnent No. 39, staff begins their analysis by stating that sedion402(p)of the
Clean Water Act "regulates the discharge of storm water from a point source." This is not
entirely accurate. Section 402(p) does regulate discharges of stormwater from a point source
(e.g., the MS4), but it also regulates discharges of non-stormwater from the MS4. More
accurately stated, section 402(p)(3)(B) regulates the discharge of pollutants from the MS4. In
the clearest language possible, the relevant section provides in pertinent part:

Permits for discharges from [MS4s] ... shall require controls to
reduce the discharge of pollutants to the maximum extent
practicable [MEP]...

33 U.S.C. 1342(p)(3)(B)(iii).

Staff assert that, because section 402(p)(3)(B)(ii) requires permittees to effectively prohibitrion­
stor'mwater discharges into the MS4, the MEP standard in section 402(p)(3)(B)(iii) must apply
only to discharges of stormwater. In essence, staff would re-write the Clean Water Act to .
provide:

Permits for discharges from [MS4s] ... shall require controls to
reduce the discharge of pollutants in stormwater to the maximum
extent practicable ...

2 This has been the Regional Board's own position. In its FAQ web page regarding the
Orange County MS4 permit, the Regional Board says, referring to the federal regulations, that
certain non-stormwater discharges are exempt unless "the municipality determines it to be a
source or pollutants ... " See the Regional Board web site at:
http://wviw.waterboards.ca.gov/sandiego/water_issues/programs/stormwaterlocfaq.shtml

5
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That of course is not what the Clean Water Act says. If Congress had intended to apply the
MEP standard only to stormwater discharges from the MS4, as suggested above, it would have
been very easy to do. Congress, however, chose to apply the MEP standard to the discharge of
pollutants from the MS4, regardless of the source. That makes sense in that it is pollutants, not
stormwater or non-stormwater, that impacts receiving water quality. §.

j

_.. -!-----------------fhTs-Is.co.nsTstenf with -DefenderS of Wildlife v. Browner, 19TF~3(f1-159-(9th-Clr~r9~r9r-TFi·~re·~-·-··--------·-----.-

in discussing the two different standards applicable to industrial dischargers and municipal
dischargers, the Court consistently tracked the language from the Clean Water Act, referring to
"industrial storm-water discharges" and "municipal storm-sewer discharges." See 191 F.3d at
1164-65 (emphasis added). The Court did not refer to the standard as applying to stormwater
discharges or non-stormwater discharges. The Court, of course, held that "Congress did not
require municipal storm-sewer discharges to comply strictly with 33 U.S.C. § 1311 (b)(1 )(C) [e.g.,
water quality standards]."

2; All Discharges Frorn the MS4 are Subject to the MEP Standard

Staff assert, in their response to comments and in Finding C.14 that non-stormwater discharges
from the MS4 are not subject to the MEPstandard. An examination of the federal regulations
and preamble indicates otherwise.

The focus ofthe Clean Water Act and the federalregulations is on a management program or
programs. Under the federal regulations, the overall goal of the management program is to
include a comprehensive planning process to reduce the discharge of pollutants to the MEP. 40
C.F.R. 122.26(d)(2)(iv). One of the elements of the management program is the illicit discharge
prevention program. 40 C.F.R. 122.26(d)(iv)(B)(1). Thus, the prevention of illicit discharges into
the MS4 is intended to help achieve the overall MEP standard for discharges from the MS4.
This is confirmed by the preamble to the federal regulations where U.S. EPA discusses the
required elements of the management plans or programs. According to U.S. EPA:

[Permittees are required] to develop management programs for .
four types of pollutant sources which discharge to large and
medium municipal storm sewer systems. Discharges from large
and medium municipal storm sewer systems are usually expected
to be composed primarily of: (1) Runoff from commercial and
residential areas; (2) storm water runoff from industrial areas; (3)
runoff from construction sites; and (4) non-storm water
discharges. Part 2 of the permit application has been designed
to allow [permittees] the opportunity to propose MEP control
measures for each of these components of the discharge.

Q' Staff assert that because the title of section 402(P) is "Municipal and industrial
stormwater discharges," section 402(p) must regulate only stormwater discharges. While
Congress' focus in enacting section 402(P) clearly was on regulating stormwater, as discussed
below it understood that some non-stormwater likely would enter the MS4. To protectwater
quality, it thus chose to regulate all pollutants discharged from the MS4, not simply discharges of
pollutants in stormwater. Additionally, from a statutory construction perspective, because the
relevant language is clear in section 402(P)(3)(B), there is no need to look to the title of section
402(p) to detennine Congressional intent.

6
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55 Fed. Reg. at 48052 (emphasis added). See also 55 Fed. Reg. at 48045 ("Part 2 of the
proposed permit application [which includes the illicit discharge prevention requirement] is
designed to ... provide municipalities with the opportunity of proposing a comprehensive
program of structural and non-structural control measures that will control the discharge of
pollutants, to the maximum extent practicable, from municipal storm sewers.") (Emphasis

... :..c----.- 8cjd~cj.) . . _. __._ __._ __ ..

Thus, justas the discharge·of non-stormwater into the MS4 is subject to the "effective
prohibition" standard, the discharge of pollutants in non-stormwater from the MS4 is subject to
the MEP standard.

3. No "Narrative Prohibition" or "Zero Discharge" Requirement

In their Response to Comments, staff then go on to assert that the effective prohibition standard
applicable to discharges of non-stormwater to the MS4 is, in effect a "narrative prohibition" of
discharges of non~stormwaterfrom the MS4; i.e., a "zero discharge" requirement. In support,
staff assert that non-stormwater discharges are defined as "illicit discharges." This, again, is
inaccurate.

First, as discussed above, "non-stormwater discharges" are not defined in federal law. As made
clear in the preamble to the federal regulations, U.S. EPA intended to implement the "effective
prohibition" mandate of the Clean Water Act by focusing on two types bfnon-stormwater
discharges -- illicit discharges and improper disposal. While non-exempt categories of illicit
discharges must be prevented from entering the MS4, improper disposal needs only be
controlled, not prevented. Moreover, it is to be controlled not through direct enforcement or
some "stick" approach, but rather through public education. In other words, U.S. EPA
acknowledged and accepted that some non-stormwater likely would enter the MS4.z There is
not a "narrative prohibition" or "zero discharge" requirement on non-stormwater discharges from
the MS4. This doesn't present significant risk to water quality, however, because all pollutants
discharged from the MS4 must be controlled or reduced to the maximum extent practicable.

Second, as noted, U.S. EPA's approach to regulating non-stormwater arises from trying to
implement the Clean Water Act's "effective prohibition" standard. Congress did not say that
non-stormwater discharges into the MS4 had to be "absolutely prohibited" or "completely
prohibited" or even just "prohibited." Congress said that non-stormwater discharges into the
MS4 had to be "effectively prohibited." As indicated by U.S. EPA's regulations, something may
be effectively prohibited even when some of it is allowed. Effectively prohibiting the discharge
of non-stormwaterinto the MS4 suggests that some nbn-stormwater may still enter the MS4.li

Thus, there is no "zero discharge" requirement on discharges of non-stormwater from the MS4.

1 This focus on two types (not the two types) of non-stormwater also suggests that U.S.
EPA acknowledged and accepted that some non-stormwater likely would enter the MS4.

~ The Clean Water Act is not the only federal statute with an "effective prohibition"
standard. For example, under Telecommunications Act, local zoning agencies' regulation of cell
towers cannot "prohibit or have the effect of prohibiting the provision of personal wireless
services." 47 U.S.C. 332(c)(7)(B)(i)(II). In challenging zoning board actions, plaintiffs must
prove that the zoning board's action constituted an "effective prohibition" of cell phone service.
Courts have held that a zoning board can allow some service and still be subject to an "effective

7
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4. BMPs versus NELs

.Next staff appear to suggest that, because permittees' efforts at addressing non-stormwater
discharges into the MS4 have not been successful, under 40 C.F.R. 122.44(k) and 122.44(d)(1),
the Board can impose numeric effluent limits on discharges from the MS4. Once again staff is
mistaken.

Section 122.44(k) simply provides that NPDES permits shall include BMPs (when applicable)
under certain circumstances. The regulation does not govern when NELs must be included in

. an NPDES permit. Staff characterize permittees' effortsto address non-stormwater discharges
into the MS4 as BMPs and then, because staff assert the BMPs are not working, suggest
section 122.44(d)(1) allows the Board to impose numeric effluent limits on the discharge of non­
stormwater from the MS4. To the extent section 122.44(d)(1) is applicable, it does not require
numeric effluent limitations. It simply provides the method for determining when effluent
limitations generally -- not necessarily a numeric limit -- are required to achieve water quality
standards.

Because nothing in sections 122.44(k) or 122.44(d)(1) require numeric effluent limitations on the
discharge of non-stormwater from the MS4, staffs reliance on these two sections is misplaced.

5. State Board Order WQ 2009-0008

In the August 12, 2009 Fact Sheet/Technical Report, staff place reliance on the State Board's
recent Los Angeles County TMDL decision (WQ 2009-0008 [LA County TMDL Order]) to
support the notion that the Clean Water Act requires (or at least authorizes) NELs for
discharges of non-stormwater from the MS4. Such reliance is misplaced.

The issue in the LA County TMDL Order was not whether the Regional Board could impose
NELs on discharges of non-stormwater from the MS4. The issue addressed in the order was
the implementation of dry weather wasteload allocations (WLAs) in the LA County MS4 permit.
The relevant TMDL established a bacteria WLA for summer dry weather of zero days of
exceedance of the bacteria water quality standards. The TMDL included a WLA for MS4s.

The Los Angeles Regional Board amended the LA County MS4 permit to implement the
summer dry weather bacteria WLA. As amended, the permit provided, as a receiving water
limitation, that during summer dry weather "there shall be no discharges of bacteria from MS4s
into the Santa Monica Bay that cause or contribute to exceedances in the Wave Wash, ofthe
applicable bacteria objectives." The amendment also included corresponding discharge
prohibition language. Los Angeles County argued that the receiving water limitation and
discharge prohibition were improper numeric effluent limits and that, therefore, the permit
amendment should be remanded.

The State Board disagreed. Interpreting summer dry weather as applying only to nOn­
stormwater flows the Board found the authority cited to by LA County as inapposite. The State
Board found, generalizing federal law, an overarching principle that "[f]ederallaw requires
municipal storm water permit limitations to be consistent with applicable wasteload allocations."

prohibition" claim. In other words, an effective prohibition is not an absolute prohibition. See,
e.g. Second Generation Properties, L.P. v. Town ofPelham, 313 F.3d 620 (lst Cir, 2002) (Court
analyzed the common meanings of "effective" and "prohibition.")
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Order WQ 2009-0008 at p. 9. Finding the permit amendment to be consistent with the dry
weather bacteria WLA and with other federal and state requirements, the Board upheld the
amendment.

Significantly for purposes of the Tentative Order, the Board held that the permit amendment did
~ .. __ . .__ ... .nOJi rTl p()se.NELs as asserted LA Cou nty,.bLltr9th~rE~~~iVir1g\llf_Cl!~rlirJ1.i.t9ti0r1~.

The contested provisions are receiving water limitations, not
numeric effluent limitations. The contested provisions do not
impose a numeric limitation measured at a point source outfall.
Instead, compliance with the limitation is measured in the
receiving Water, and more specifically, at the "wave wash" forthe
individual beaches.

Order WQ 2009-0008 at p. 10.

By comparison, the NELs at issue here are to be measured at a point source outfall -- "at the
end~of-pipe prior to discharge into the receiving water." Tentative Order, Directive C.4
(emphasis added). Thus, because the LA County order pertains to implementing a TMDL
through receiving water limitations, it provides no support for staff's assertion that NELs are
appropriate (or required) for non-stormwater discharges from the MS4.

Because NELs are not required by federal law, the County requests that Directive C be
removed from the Tentative Order.

6. NELs, SALs and MMPs

The Tentative Order includes both NELs for the discharge of non-stormwater and stormwater
action levels (SALs) for the discharge of stormwater. Both require that permittees monitor
discharges from the MS4. To the extent exceedances of either the NELs or SALs are detected,
permittees have to investigate and address the probable cause of the exceedance. An
exceedance of either an NEL or an SAL is not a violation of the permit per se.

With respect to the NELs in Directive C, the Tentative Order explicitly provides that compliance
requires that an exceedance of an NEL must result in investigation of the' source of the ­
exceedance and a determination that the source is natural in origin, an illicit discharge, or a
discharge from an exempt category of non-stormwater discharge.g Depending on the source,
appropriate action is required. Similarly an exceedance of a SAL requires that permittees to
reevaluate and augment their stormwatercontrol measures.

Notwithstanding that an NEL exceedance is not a permit violation and compliance with the
NELs requires investigation and appropriate action, an exceedance of an NEL may still subject
permittees to mandatory minimum penalt.ies (MMPs) under section 13385 of the Water Code.
The Tentative Order acknowledges this possibility infootnote 12 where it provides that
permittees may not be subject to MMPs if they can show that an exceedance was caused by an
intentional act of a third party.

.2. As discussed above, the three possible outcomes upon an NEL exceedance ignore the
fact that the source of the exceedance could be from improper disposal, not an illicit discharge.

9
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Because there is little if any substantive difference between the NEL and SAL requirements,
there is no reason for the difference in terminology. The County submits that, to the extent the
final Order will include provisions similar to those currently provided in Directive C (and as
discussed above the County strongly believes it should not), they should be re-characterized as
non'-'stormwater action levels.1Q

C. Becallse"".fELs Are NofRequired By FederaTCaw, To The" ExtenfTil-e"Board------""---­
Has Authority to Impose Them, The NELs Must Be Authorized by State Law
and the Board Must Comply With All State Law Requirements

Neither the Clean Water Act nor the federal regulations require NELs in MS4 permits. Staff's
prior "tentative draft update" of the Tentative Order conceded this significant point "Compliance
with numeric limits does not constitute compliance with CWA requirements which require non­
storm water discharges into the MS4 to be effectively prohibited... II June 18, 2009 Draft
Updates (Tentative) at p.9 of 56.

To the extent the Board has discretion under the Clean Water Act to impose NELs (see
Defenders of Wildlife, supra), the California Supreme Court has made it clear that the Board
must comply with state law requirements. See city of Burbank v. State Water Resources
Control Board, 35 Cal.4th 613 (2005). These state law requirements include considering the
water quality that could reasonably be achieved by the NEL requirement, and economic
considerations. See Water Code sections 13263(a) and 13241. Moreover, because the NEL
requirement is not mandated by federal law, it would constitute an impermissible unfunded state
mandate (unless the State proposes to fund the costs of implementing the program). See, e.g.,
County of Los Angeles v. Commission on State Mandates (2007) 150 Cal.AppAth 898.11

For all of the above reasons, the County requests that the Board revise the Tentative Order
consistent with and pursuant to federal and state law.

II. Compliance With the Wasteload Allocations in The Tentative Order Should be
Subject to the Iterative BMP Process -

Finding E.11 provides that the Tentative Order incorporates only those MS4 WLAs developed in
TMDLs that have been adopted by the Regional Board and approved by the State Board, OAL,
and U.S. EPA. However, federal law does not require that MS4 permits incorporate WLAs as
numeric limits. Nowhere in the Clean Water Act; or the federal stormwater or TMDLregulations,
does it say that MS4 permits shall incorporate TMDLs/WLAs. The federal regulations do say
that, when developing water quality-based effluent limits ("WQBELs") under 40 C.F.R
122.44(d), the permitting authority must ensure that effluent limits developed to protect a

lQ In a similar vein, the County suggests that, as the purpose of Directive C appears
simply to provide some type of performance criteria to the effective prohibition requireme11t in
Directive B, Directive B could be revised to include the non-stbrmwater action levels. For
example, Directive B.4 could provide that "follow up investigations must be conducted as
necessary and at a minimum upon an exceedance ofa non-stormwater action level identified
in Table 4 to indentify and control any non-prohibited discharge categories."

11 To the extent the Board can impose the NEL requirement, the County would argue that
compliance with an NEL should be considered to be compliance with the effective prohibition
requirement in Directive B.1.
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narrative water quality criteria, a numeric water quality criteria, or both, "are consistent with the
assumptions and requirements of any available wasteload allocation for the discharge prepared
by the State and approved by EPA pursuant to 40 CFR 130.7" 40 C.F.R. 122.44(d)(1)(vii)(B)
(emphasis added).

i

L_.. ~..... __~.. ~__ThJ~§~s:JJQJ:1.i!~Elltc:l()El~n()t§~ pJyt<:>. C3 ILt'JPQI::§~ElE'!1it.~: Sec;ti()!1 1.2? 4.1(d).9pI?J ies.QnIy.wh.E?~_.Cl.~_ ..__ . .._._.....
I NPDES permit must include provisions to achieve water quality standards established under

section 303 of the Clean Water Act (33 U.S.C. 1311). As discussed above, the Ninth Circuit in
Defenders of Wildlife has held that MS4 permits do not have to strictly comply with water quality
standards under section 303.1Z Thus, section 122.44(d) does not necessarily apply to MS4
permits.

Even jf it is applicable, section 122.44(d)(1 )(vii)(B) simply says that WQBELs in the permit must
be "consistentwith the assumptions and requirements" of the WLA.n The permit does not have
to incorporate the WLA as a numeric effluent limitation: U.S. EPA has indicated that an iterative
BMP approach is appropriate for incorporating WQBELs in MS4 permits; numeric WQBELs are
not required. 61 Fed. Reg. 43761 (Aug. 26, 1996) (U.S. EPA's "Interim Permitting Approach for
Water Quality-Based Effluent Limitations in Storm Water Permits").H

The County appreciates that Directive I of the Tentative Order provides that permittees are to
achieve the interim and final WLAs through implementation of BMPs.1Q To be consistent with
U.S. EPA's guidance, this section should be revised to clarify that any exceedancesof the
WLAs will be addressed throughthe iterative BMP approaCh..1§. As receiving water limitations,
this would also be consistent with the required language of State Board Order WQ 99-05.

.11 In its response to comments, staff quotes from an unidentified letter from U.S. EPA to
. the State Board in support of staffs' assertion that, notwithstanding the Defenders ofWildlife

decision, "MS4s must indeed comply with water quality standards." Response to Comment No.
54. The County notes that the letter in question is apparently dated January 21, 1998, before the
Defenders ofWildlife decision.

.u. The State Board's Office of Chief Counsel has confirmed the appropriate approach:
"Under the [federal] regulations,WQBELs must be 'consistent with the assumptions and
requirements of any available wasteload allocation .... ' (40 C.F.R. § 122.44(d)(1)(vii)(B).)
The regulations do not require WQBELs to be 'equivalent to' available waste load allocations."
Memorandum from Chief Counsel, Craig M. Wilson, to State Board Chairman, Arthur Baggett,
Jr., Legal Authorityfor Offsets, Pollutant Trading, and Market Programs to Supplement Water
Quality Regulation in California's Impaired Waters (October 16,2001), page 2.

l± Contrary to staffs assertion in The Fact Sheet's discussion of Finding E.11, U.S.
EPA's guidance does not state that, when adequate information exists, MS4 permits are to
incorporate numeric WQBELs. Rather, U.S. EPA's guidance states that "where adequate
information exists to develop more specific conditions or limitations to meet water quality
standards, these conditions or limitations are to be incorporated into storm water permits." 61
Fed. Reg. at 43761.

12 Directive I.1.a should be revised to clarify that the interim and final WLAs are
described in Tables 6 and 7, not just Table 6. _

.l.Q We note that in staffs response to comments, staff stated that an iterative process
would be used to meet the WLAs. See Response to Comment No. 59.
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III. Any Water Quality Benefits Achieved From the Retrofitting Requirement Will Be
Significantly Outweighed by The Costs

The Tentative Order would require permittees to develop and implement a retrofitting program
for existing development. While the County agrees that retrofitting existing development could
have beneficial water quality impacts, the program required by the Tentative Order would be " """
very expensiveto-deveTbp -and-impfe-ment- withv-ery"llttie-Tfanywater"qualltylmprclve-mentt6-------- ------.------
show for the effort. Moreover, the program is not authorized or required by federal law.

Permittees would be required to identify existing development candidates, evaluate and rank the
candidate sites to prioritize them for retrofitting, cooperate with landowners of priority sites and
encourage them to retrofit their properties, and track and inspect all sites that do complete
retrofitting. Where constraints at a candidate site preclude retrofitting, permittees may propose
regional mitigation projects. The weak link of this program is that permittees cannot force
private landowners to retrofit their properties. So after all the expense of developing this"
program, there may be nothing gained from it.

Because permittees cannot necessarily force private landowners to retrofit their developments,
U.S. EPA recognized that MS4 regulation would largely be limited to undeveloped sites (and
sites being developed/redeveloped). "[O]pportunities for implementing [structural control]
measures may be limited in previously developed areas." 55 Fed. Reg. at 48054. "The
unavailability of land in highly developed areas often makes the use of structural controls
infeasible for modifying many existing systems." Id. at 48055. As a result, none of the five"
required components to reduce pollutants in runoff from commercial and residential areas
include a retrofitting requirement. Id. at 48054-55.

Because the retrofitting requirement as proposed in the Tentative Order would exceed the
requirements of the Clean Water Act, the Board can impose the requirement, if at all, only after
it has considered certain factors, including economic considerations and the water quality
condition that could reasonably be achieved by the requirement. See Water Code sections
13263(a) and 13241; City of Burbank, supra, 35 Cal.4th 613. In addition, unless funded by the
State, the retrofitting requirement could be considered to be an impermissible unfunded state
mandate. See, e.g., County of Los Angeles v. Commission on State Mandates, supra, 150
Cal.AppAth 898.

The County therefore requests that the retrofitting requirement be significantly revised or
deleted from the Tentative Order.

IV. Permittees Should be Provided Flexibility in Implementing Any Low Impact
Development AndlOr Hydromodification Management Plan Requirements

The County agrees that the concepts of Low Impact Development and reducing
hydromodification may be effective tools in controlling the discharge of pollutants from the MS4.
However, the County objects to the LID and hydromodification management plan (HMP)
requirements in the Tentative Order because they go beyond the requirements of federal law
and violate state law requirements.

Because nothing in the Clean Water Act or federal regulations requires that MS4 permits
include LID or HMP requirements, as noted above,the Board can impose the requirements, if at
all, only after it has considered certain factors,including economic considerations and the water
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quality condition that could reasonably be achieved by the requirement. See Water Code
sections 13263(a) and 13241; City of Burbank, supra, 35 CalAth 613. In addition, unless
funded by the State, these programs could be considered to be impermissible unfunded state
mandates. See, e. g., County of Los Angeles v. Commission on State Mandates, supra, 150
Cal.AppAth 898.

"_•••.•._ •• ••__ • ••• '.u__• .• •.• .._. •• _. ..c... _ _ ,"..... _ , , , . __ __ __._.. .._. .__ .__.__. _ .. ._.__•__.._. .. . _._._._._. ~_ __._.•

In addition, because the Board can require that permittees meet the MEP standard but cannot
prescribe the manner in which they do so, the L1D/HMP requirements violate Water Code
section 13360(a).11

v. Stormwater Action Levels May Be a Useful Tool But Permittees Should Benefit
From Their Use

The County appreciates the revisions that have been made to the Stormwater Action Levels
(SALs) section of the Tentative Order. While we do not necessarily agree that the SAL
provision, as currently crafted, is appropriate, we do agree that the concept of action levels may
be a useful tool in addressing water quality impacts from the discharge of pollutants from the
MS4. However, just as an exceedance of a SAL may give rise to a presumption that permittees
are not meeting the MEP standard, to the extent permittees are meeting the SALs,there should
be a presumption that they are meeting the MEP standard. That presumption would be lost if
permittees do not implement other required elements of the permit. .

The County suggests that Directive 0.3. be revised accordingly.

Additional Legal Comments

I. Findings

Finding D.3.c. -- Urban Streams

The County has previously objected to the Board's characterization of urban streams as part of
MS4. We point out now that, in addition to all of the other reasons why urban streams should
not necessarily be considered to be part of the MS4, U.S. EPA has explicitly rejected this
characterization: In the preamble to its proposed stormwater rule U.S. EPA states: "The
Agency also wants to clarify that strearns, wetlands and other water bodies that are waters of
the United States are not storm sewers for the p\.lrpose of this rule." 55 Fed. Reg. 49415, 49442
(December 7, 1988).

II. Directives

Directive A.3.b -- Prohibitions and Receiving WElter Limitations

As noted in the County's May 15, 2009 comments, Finding A.3 says the permit is consistent
with the State Board's precedential Order 99-05. However, the language in Directive A.3.b
(which requires permittees to continue the iterative process unless directed otherwise by the
Executive Officer) is not consistent with Order 99-05 (which says permittees do not have to

11 Finding D.2.c. asserts, without support, that LID BMPs are an acceptable means of
meeting the MEP standard.
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repeat the process unless directed otherwise by the E.O.). Accordingly, Section A.3.b should
be revised consistent with State Board Order 99-05.

In their Response to Comments and June 18, 2009 errata, staff addressed this issue (albeit
inadequately). The current draft of the Tentative Order does not address the concern at all .

. -i-----·_·_--·-----bFrecHve E. 1 -- LegaTAuthortty

This provision includes a statement that nothing in the permit "shall authorize a Co~Permittee or
other discharger regulated under the terms of the order to divert, store or otherwise impound
water if such action is reasonably anticipated to harm downstream water right holders in the
exercise of their water rights." As noted in our technical comments (Attachment B), this
statement points out the conflict that the permit's LID provisions have with common water rights
law. Directive F.1.d(4)(d)(i) would require permittees to retain onsite all stormwater runoff.
However, as apparently acknowledged by Directive E.1, this could harm the rights of
downstream water rights holders.

To resolve this conflict, the County suggests simply changing "authorize" to "require" in the
above quoted language in Directive E.1.

DireCtive F~'- JRMP

Throughout this section of the Tentative Order, permittees are required to develop and
implement programs meeting designated elements "and" to reduce discharges to the MEP
standard, prevent discharges from causing or contributing to impairments, prevent illicit
discharges, etc. See, e.g., Directive F.1, Directive F.1.d, Directive F.3.a, Directive F.3.b,
Directive F.3.c. The County previously pointed out, in the context of the retrofitting requirement
(Directive F.3.d), that the requirement should be for permittees to develop and implement a
program that meets the required elements. The goal of the program should be to meet the MEP
standard, prevent illicit discharges, etc. Otherwise, permittees could meet the required
elements of a program, but still face charges that they have not met MEP, etc.

Staff revised the retrofitting provision to clarify that permittees must meet the elements of the
retrofitting program and that the goal of the program is to meet the MEP standard, etc. The
County requests that the rest of Directive F be similarly clarified.

Directive F.1.d(6) -- Treatment Control BMP Requirements

This Directive appears to be a vestige from the current permit, when the consensus was that
treatment control BMPs (not LID BMPs) were the best practicable means of meeting the MEP
standard. The Tentative Order now requires that LID BMPs be implemented at all priority
development projects (PDPs). However, it still also requires that treatment control BMPs be
implemented at all PDPs. It attempts to reconcile these to inconsistent requirements by
providing, in footnote 16, that certain LID BMPs are considered treatment control BMPs.
However, it is not clear that LID BMPs can meet all of the elements required for treatment
control BMPs. The County would ask that these two requirements be carefully reconciled
before adoption.

Directives F.2.d(c) and F.2.e(c) -- BMP Implementation and Inspection of Construction Sites

14



County of Orange Legal Comments - Attachment A
Tentative Order No.R9-2009-0002
September 28, 2009

The County would ask that "exceptional threat to water quality" in Directive F.2.d(c) and
"significant threat to water quality" in Directive F.2.e(c) be reconciled.
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ATTACHMENT B

ORANGE COUNTY TECHNICAL COMMENTS ON
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION
TENTATIVE ORDER No. R9-2009-0002
......"'-'NPDES'NO~t'AS'()108740

INTRODUCTION

Attachment B contains the principal technical comments of the County of Orange (the "County")
on Tentative Order No. R9-2009-0002 dated August 12, 2009 ("Tentative Order'} Although the
supporting Fact Sheet/Technical Report dated August 12, 2009 (the "Fact Sheet") is referenced
in this attachment, the County has not attempted to provide detailed comments on the Fact
Sheet.

These comments are diVided into three sections: (1) General Comments, (2) Findings, and (3)
Permit Provisions. The first section discusses the County's principal concerns with the
Tentative Order, whereas the latter two sections address issues relating to specific parts of the
Tentative Order. Attimes, the issues and concernsraisedwill pertain to more than one section
of the Tentative Order.

GENERAL COMMENTS

Although we have a series of specific concerns with the August 12, 2009 version of the
Tentative Order (R9-2009-0002), as discussed in later sections, the principal issues of concern
are highlighted below:

• Non-Stormwater Numeric Effluent Limits (NELs) - The County's concerns with the
. imposition of non-stormwater NELs have been presented to your staff. However, the

Tentative Ordercontinues to make the case that the non-stormwater discharges are not
subject to the maximum extent practicable standard and, therefore, subject to water
quality based effluent limits. The application of the MEP standard to discharges from
municipal storm drain systems is afundamental tenetof the stormwater mandate and
County strongly disagrees with the inclusion of NELs for a number of technical and legal
reasons.

• Development Planning Component- Low Impact Development (LID), has become the
defining issue of permit renewal for municipal stormwater programs in California.
Reflective of the significance of this issue was the creation by the Santa Ana Regional
Board of a stakeholder group to assist specifically with creating land development
requirements for its municipal permit. As a result of the many stakeholder meetings and
discussion at the adoption hearing, a framework was created for land development that
is technically robust and is broadly supported. It is absolutely vital for Orange County
that the land development standards for water quality protection be uniform on a
countywide basis. Consequently, the County is providing revised language that would
effect a cogent alignment of the land development requirements in the two permits.

• The Total Maximum Daily Loads -As more and more TMDLs are adopted and the
resulting language and allocations incorporated into permits, it is critical that the
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assumptions and requirements of the allocations are incorporated into the stormwater
permits as they were intended. It is of concern to the County that the Tentative Order
indicates that the Regional Board staff are interpreting the TMDL instead of incorporating
the TMDL into the permit. In this regard the County is providing alternate language
which is consistent with EPA guidance and has been successfully adopted into other
municipal stormwater permits.

The County shares with the Board an interest in seeing a San Diego Region Municipal
Stormwater Permit reasonably consistent with the Santa Ana Region Municipal Stormwater
Permit (Order No. R8-2009-0030). This consistency is necessary to ensure that the Permittees
who are regulated by both jurisdictions do not have conflicting and/or whOlly different
requirements to implement. Consistency between the permits will allow the Permittees to
leverage their limited resources and increase the ability to convey consistent messages within
the public education and outreach materials for the various program elements. Since, in spite of
previous assurances and concerns, the August 12, 2009 Tentative Order is fundamentally
different from the Santa Ana Region Municipal Stormwater Permit in many key programmatic
areas,this is a critical issue identified within the technical comments presented below.

FINDINGS

TENTATIVE ORDER INAPPROPRIATELY USES THE TERM "VIOLATION" INSTEAD OF
. "EXCEEDANCE"

The Tentative Order continues to persist in the inappropriate reference to data that exceed
Water Quality Objectives (WQOs) as violations. In particular, the language in the Tentative
Order has been changed from the prior Order (R9-2002-0001) to replace the term "exceedance"
with the term "violation". For example, "exceedances of water quality objectives" has been
replaced with "violations of water quality objectives" (emphasis added).

Although there are other instances of this within the Findings 1, the most notable section of the
permit where this language change occurred is Page 19, Permit Section A.3. In·this section of
the permit the term "violation" is not only inconsistent with Order R8-2009-0030, it is also
inconsistent with language within SWRCB Order WQ 99-05. The iterative language in the
receiving water limitations speaks to exceedancesof water quality standards, not violations.
Further, it is unclear why both the terms "violations" and '''exceedances'' would be used within
Permit Section A.3. The use of both terms would implicitly indicate that there is a difference
between the interpretation and follow up actions resulting from a "violation" versus and
"exceedance".

Careful use of these terms is important, because an "exceedance" does not equate with a
"violation." For example, while it may be useful to compare water quality monitoring data to
receiving water quality objectives and use identified "exceedances" to target geographic areas
and pollutants, it is inappropriate to make this same comparison and determine that there is a
"violation". The term "violation" connotates that the point of compliance is the actual comparison
of the urban runoff data to the receiving water quality objective rather than the process and
follow up actions as described within the receiving water limitations.
Urban runoff data should not be used, in itself, to indicate a violation of water quality standard
since the standard consists of the beneficial use(s) and the water quality objective established

1 Page 4, Finding C.9.; Page 6, Finding D.1.b.; Page 10, Finding D.3.d.; and Page 13, Finding E.1.

Page 2 of 39



County of Orange Technical Comments - Attachment B
Tentative Order NO.R9-2009-0002
September 28, 2009

to protect that use. The exceedance of a water quality objective does not necessarily result in a
violation of a water quality standard. Runoff data can be described as exceeding water quality
objectives, but the assessment of whether or not water quality standards are violated is based
upon samples and data from the receiving water and impacts or lack of impacts on beneficial
uses.

""" -!-------------~-The--Co-untYrequesfs" fhaTfhe feriiJ"lir(]{atioiii'Ihffie"noted-sectIons bemodlfied7otfJiniiJ'rm--·-------------------------­
"exceedance" to more accurately reflect point of compliance as well and the assessment and
follow up action(s) that are required.

DISCHARGE CHARACTERISTICS

• Compliance with Water Quality Standards (Finding C.2, Page 2)
Finding C.2. seems to be establishing the fact that MS4s are responsible for all sources
of pollutants and manner of discharges (see last sentence). The County would submit
that municipalities are limited in their ability to control all sources of pollutants (e.g. air
deposition) and, in fact, are not responsible for discharges outside of the
jurisdiction/control of the Permittees as well as those non-stormwater discharges that are
identified in Section B.2. unless they are found to be a source of pollutants.

In fact, Order No. R8'--2009-0030recognizes this lirnitation within Findings C.S. and C.10.
on pages 3 and4, respectively.

C.8. This order is intended to regulate the discharge of pollutants in urban storm water
runoff from anthropogenic (generated from human activities) sources and/or activities
within the jurisdiction and control of the permittees and is not intended to address
background or naturally occurring pollutants or flows.

C.10. The permittees may lack legal jurisdiction over urban runoff into their systems from
some state and federal facilities, utilities and special districts, Native American tribal
lands, waste water management agencies and other point and non-point source
discharges otherwise permitted by the Regional Board. The Regional Board recognizes
that the permittees should not be held responsible for such facilities and/or discharges.
Similarly, certain activities that generate pollutants present in urban runoff may be
beyond the ability ofthe permittees to eliminate. Examples of these include operation of
internal combustion engines, atmospheric deposition, brake pad wear, tire wear and
leaching of naturally occurring minerals from local geography.

The County requests that this Finding be modified to recognize that the permittees lack
legal jurisdiction over runoff into their systems from some facilities, utilities; special
districts, agencies and other point and non-point source discharges otherwise permitted
by the Regional Board and that some pollutants in urban runoff may be beyond the
ability of the permittees to eliminate.
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•

County of Orange Technical Comments - Attachment B
Tentative Order NO.R9-2009-0002
September 28, 2009

Water Quality Monitoring Data (Finding C.g, Page 4)
Finding C.g. states, in part, that the water quality monitoring data collected to date
indicates that there are persistent violations 2 of Basin Plan objectives for a number of
pollutants and that the data indicates that runoff discharges are a leading cause of such
impairments. While the receiving water quality may exceed Basin Plan objectives for
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data to make such a definitive statement that the runoff discharges are the leading
cause of impairment in Orange County.

The County requests that the last sentence of Finding e.9. be modified to read:

"In sum, the above findings indicate that urban runoff discharges are may be causing or
contributing to water quality impairments, and &Fe-8 warrant leading cause of such
impairments in Orange County special attention.

uRBANRUNOFFMANAGEMENTPROGRAM$

• New or Modified Requirements (Finding D.1.c, Page 6)
Finding D.1.c. states that the Tentative Order "contains new or modified requirements
that are necessary to improve the Copermittees' efforts to reduce the discharge of
pollutants to the MEP and achieve water quality standards". The Finding further states
some of these new or modified requirements "address program deficiencies that have
been noted in audits, report reviews, and other Regional Board compliance assessment
activities." In fact, in many cases the new or modified requirements do not have
adequate findings of fact arid technical justification within the accompanying Fact Sheet.

In many instances the Fact Sheet not only provides little or no justification of the need for
the new requirement, it also does not identify the "program deficiency" that warrants the
modification. In many cases the Fact Sheet also does not consider the thorough
program analysis that the Permittees conducted as a part of their preparation of the
ROWD and the deficiencies and program modifications that Permittees themselves
identified as necessary for the RrQgrClm~

The Permit Provisions comments in the next section of these comments identify many of
the areas Where new or. modified provisions ofthe Tentative Order lack factual or
technical support in the Fact Sheet.

• Development Planning - Treatment Control BMPs (Finding D.2.b, Page 8)
Finding D.2.b. seems to be making the case that treatment control BMPs are ineffective
and should hot be used. This Finding overstates or incorrectly stCltes the constraints of
treatment control BMPs. It is fair to say that without a performance standard for
treatment control BMPs then treatment control BMPs can suffer from the constraints
noted. However, treatment control BMPs can be effective in removing pollutants fora
wide range of storms and, when combined with source control BMPs, provide a
comprehensive pollutant reduction strategy. This finding should be significantly modified

2 For the reasons discussed above and to be consistent with the Fact Sheet (page 8), the term "violation"
should be changed to "exceedances." .
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