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(c) The assessment measures must target both water quality outcomes and
the results of municipal enforcement activities.

(3) Objectives for major program component outcomes: Determined by Each
Copermittee.

(a)-Each-Copermittee-must-annually-develop-objectives-for-each-program
component in Section F and the overall JRMP. The objectives must be
established as appropriate in response to program implementation and
evaluation of water quality and management practices.

(b) Assessment approaches for program implementation must include a mix
of specific activities, general program components‘;i.and water quality data.

(c) The assessment measures must target both water quahty outcomes and
the results of municipal enforcement actlvmes

(4) Objectives for actions taken to protect recelvmg water Ilmltatlons in
accordance with this Order.

(a) Each Copermittee must develop and implement an effectiveness
assessment strategy for each measure conducted in response to a
determination to implement the “iterative” approach to prevent or reduce
any storm water pollutants that are causing or contributing to the
exceedance of water quality standards as outlined in this Order

b. ASSESSMENT REVIEW\-«

(1) Based on:the results of. the effectweness assessments, each Copermittee
must annually review its jurisdictional activities and BMPs to identify
modifications and improvements needed to maximize JRMP effectiveness, as
necessary to achleve compllance with this Order.

(2) Each Copermlttee must develop and annually conduct an Integrated
Assessment®* of each effectiveness assessment objective above (Section
J.1.a) and the overall JRMP using a combination of outcomes as appropriate
to the objectives.?®

2. Program Modifications

a. Each Copermittee must develop and implement a plan and schedule to address
program modifications and improvements identified during annual effectiveness

? Integrated assessment is defined in Attachment C. It is the process of evaluating whether program
implementation is resulting in the protection or improvement of water quality. Integrated assessment
comblnes assessments of program implementation and water quality.

%% Not all program components need be addressed at each of the six outcome levels.
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assessments.

b. Jurisdictional activities/BMPs that are ineffective or less effective than other
comparable jurisdictional activities/BMPs must be replaced or improved upon by
implementation of more effective jurisdictional activities/BMPs. Where
monitoring data exhibits persistent water quality problems that are caused or

contributed-to-by-MS4-discharges,-jurisdictional-activities-or- BMPs-applicable-to
the water quality problems must be modified and improved to correct the water
quality problems. o

3. Effectiveness Assessment and Program Response Reportiri‘g*””

a. Each Copermittee must include a description and summary of its annual and:
long-term effectiveness assessments within each Annual Report. Beglnnlng with
the Annual Report due in 2010, the Program Effectlveness reportlng must
include: S v :

(1) 303(d) waterbodies: A description and'reSUIts of'}the annual assessment
‘measures or methods specifically for.reducing dlscharges of storm water
pollutants from its MS4 into each 303(d)- hsted waterbody,

(2) ESAs: A description and results of the annual assessment measures or
methods specifically for managlng discharges of pollutants from its MS4 into
each downstream ESA .

(3) Other Program Components A description of the objectives and
corresponding assessment measures and results used to evaluate the
effectiveness of each general program component. The results must include
findings from.both program implementation and water quality assessment
where. appllcable -

(4) Receiving water protectlon A description and results of the annual
assessment measures or methods employed specifically for actions taken to
protect receiving water limitations in accordance with Section A.3 of this
Order;

(5) A description of the steps taken to use dry-weather and wet-weather
monitoring data to assess the effectiveness of the programs for 303(d)
impairments, ESAs, and general program components; ~

(6) A description of activities conducted in response to investigations of illicit
discharge and illicit connection activities, including how each investigation
was resolved and the pollutant(s) involved;

(7) Responses to effectiveness assessments: A description of each program
modification, made in response to the results of effectiveness assessments
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conducted pursuant to Section J.1.a, and the basis for determining (pursuant
to Section J.2.b.) that each modified activity and/or BMP represents an
improvement with respect to reducing the discharge of storm water pollutants
from the MS4.

(8) A description of the steps that will be taken to improve the Copermittee’s

ability to-assess-program-effectiveness-using-measurable-targeted-outcomes;
assessment measures, assessment methods, and outcome levels 1-6.
Include a time schedule for when improvement will occur; and"'x

(9) A description of the steps that will be taken to identify aspects of the
Copermittee’s Jurisdictional Runoff Management Program t vill be
changed based on the results of the effectiveness assessmei

4. Work Plan

Each Copermittee must develop a work plan to address their high priority water quality
problems in an iterative manner over the life of the permit. The goal of the work plan is
to demonstrate a responsive and adaptive approach for the jUdICIOUS and effective use
of available resources to attack the highest priority problems. The work plan shall

include, at a minimum, the following:

a. The problems and priorities identified during the assessment;
b. A list of priority pollutants and known or suspected sources;
c. A brief description of the strategy employed to reduce, eliminate or mitigate the
. negative impacts;
d. A description and schedule for new and/or modified BMPs. The schedule is to
include dates for srgmflcant milestones;

e. A description of how the selected activities will address an identified high priority
problem. This wnl include a description of the expected effectiveness and
benefits of the new-and/or modified BMPs;
A description of implementation effectiveness metrics;

g. A description of how efficacy results will be used to modify priorities and

implementation; and

h. A review of past activities implemented, progress in meeting water quality

standards and planned program adjustments.

—y
.

The Copermlttee shall submit the work plan to the Regional Board within 365 days of
adoption of the Order. Annual updates are also required and shall be included with the
annual JRMP report. The Regional Board will assess the work plan for compliance with
the specific and overall requirements of the Order. To increase effectiveness and
efficiencies, Copermittees may combine their implementation efforts and work plans
within a hydrologic area or sub area. Each Copermittee, however, maintains individual
responsibility for developing and implementing an acceptable work plan.
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K. REPORTING
The Copermittees may propose alternate reporting criteria and schedules, as part of
their updated JRMP, for the Executive Officer's acceptance. The Copermittees shall
submit the updated JRMP within 365 days after adoption of this Order.

1. Runoff Management Plans

a. JURISDICTIONAL RUNOFF MANAGEMENT PLANS

(1) Copermittees: The written account of the overall program to be conducted by
each Copermittee to meet the jurisdictional requirements of section.F of this
Order is referred to as the Jurisdictional Runoff Management Plan (JRMP)
Each Copermittee must revise and update its existing JRMP:so
describes all activities the Copermittee will undertake to lmplement the
requirements of this Order. Each Copermittee must submit its updated and
revised JRMP to the Regional Board 365 days after adoption of this Order.

(2) At a minimum, each Copermittee’s JRMP must be updated and revised to
demonstrate compliance with each applicable section of this Order.

b. WATERSHED WORKPLANS

(1) Copermittees: The written account of the program conducted by each
watershed group of Copermittees:is referred:to as the Watershed Workplan.
Copermlttees within each watershed shall be responsible for updating and
revising each Watershed Workplan: Each Watershed Workplan shall be
updated and revised to describe any.changes in water quality problems or
priorities in the WMAs, and any necessary change to actions Copermittees
will take to |mplement jurisdictional or watershed BMPs to address those
|denttf|ed

(2) Lead Watershed Coperm|ttee Each Lead Watershed Permittee shall be
. responsible for coordinating the production of the Watershed Workplan, as
- 'well'as coordinating Annual Watershed Review Meetings and public
. participation/public noticing in accordance with the requirements of this Order.
. iThe Lead Watershed Permittee shall submit the Watershed Workplan to the
Pr|nC|pal

(3) PrmCIpal Copermittee: The Principal Permittee shall assemble and submit
the Watershed Workplan to the Regional Board no later than 365 days after
adoption of this Order, and shall be prepared to implement the workplan
within 60 days of the Regional Board Executive Officer deeming the workplan
acceptable.
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(4) Each Watershed Workplan shall, at a minimum, include:

(a) Identification of the Lead Watershed Permlttee for the watershed.

(b) An updated watershed map.

(c) Identification and description of all applicable water quality data, reports,
analyses, and other information to be used to assess receiving water

quahty

(d) Assessment and analysis of the watershed’s water quality data, reports,
analyses, and other information, used during identification and
prioritization of the watershed’s water quality problems.

(e} A prioritized list of water quality problems within the WMA including
rationale explaining the method/logic used to determine prioritization.

(f) Identification of the likely sources, pollutant discharges, and/or other
factors causing the high priority water quality problems within the WMA.

(g) A description of the strategy to be used to guide Copermittee
implementation of BMPs either jurisdictionally or on a watershed-wide
basis to abate the highest water quality problems .

(h) A list of criteria used to evaluate BMP effectlveness and how it was
applied.

(i) A GIS map of BMPs |mpIemented and BMPs scheduled for
implementation.

(i) A description of the public parﬂcnpatlon mechanlsms to be used and the
parties anticipated to be involved during the development and
implementation of the Watershed Workplan. :

- (k) A description of Copermittee collaboration to accomplish development of
the Watershed Workplan, including a schedule for Watershed meetings.

() A description of how TMDLs and:303(d)-listed water bodies were
considered during prioritization of watershed water quality problems

(m)A description of the strategy 1o model and monitor improvement in
receiving water quality directly resulting from implementation of the BMPs
described in the Watershed Workplan.

( ) A scheduled annual Watershed Workplan Review Meetmg once every
calendar year This meeting shall be open to the public.

2 Other Requwed Reports and Plans
a.. SSMP UPDATES
(1) Copermlttees must submit their updated model SSMP in accordance with the

applicable requirements of section F.1 with the JRMP 365 days after adoption
of this Order.

(2) Within 180 days of determination that the Model SSMP is in compliance with
this Permit’s provisions, each Copermittee must update their own local
SSMP, and amended ordinances consistent with the model SSMP, and shall
submit both (local SSMP and amended ordinances) to the Regional Board.
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(3) For SSMP-related requirements of Section F.1 with subsequent
implementation due dates, updated SSMPs must be submitted with the JRMP
annual report covering the applicable reporting period.

b. REPORT OF WASTE DISCHARGE

The Principal Copermittee must submit to the Regional Board, no later than 210
days in advance of the expiration date of this Order, a Report of Waste
Discharge (ROWD) as an application for issuance of new waste discharge
requirements. The fourth annual report for this Order may serve as the ROWD,
provided it contains the minimum information below.

At a minimum, the ROWD must include the following: (1) Proposed changes to
the Copermittees’ runoff management programs; (2) Proposed changes to
monitoring programs; (3) Justification for proposed changes; (4) Name and -
mailing addresses of the Copermittees; (5) Names and titles of primary contacts
of the Copermittees; and (6) Any other information necessary for the reissuance
of this Order. o

3. Annual Reports

a. JURISDICTIONAL RUNOFF MANAGEMENT PROGRAM (JRMP) ANNUAL REPORTS

(1) Copermittees: Each Copermlttee must generate individual JRMP Annual
Reports which cover implementation of its jurisdictional activities during the
past annual reportlng period.. Each Annual Report must verify and document
compliance with this Order as directed in this section. Each Copermittee
must retain records through 2015, available for review, that document

compliance with each. requirement of this Order. Each Copermittee must
submit to the PnnCIpal Copermittee its individual JRMP Annual Report by the
date specified by the Principal Copermittee. The reporting period for these
annual reports must be the previous fiscal year. For example, the report.
submitted September 30, 2010 must cover the reporting period July 1, 2009
to June 30, 2010.

(2) Principal Copermittee: The Principal Copermittee is responsible for collecting
and assembling each Copermittee’s individual JRMP Annual Report. The
Principal Copermittee must submit Unified JERMP Annual Reports to the
Regional Board by September 30 of each year, beginning on
September 30, 2010. The Unified JRMP Annual Report must contain the 13
individual JRMP Annual Reports.

(3) Each JRMP Annual Report must contain, at a minimum, the following
information:
(a) Information required to be reported annually in Section H (Fiscal Analysis)
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(b) Information required to be reported annually in Section J (Program
Effectiveness) of this Order;

(c) The completed Reporting Checklist found in Attachment D, and

(d) Information for each program component by watershed as described in the
following Table 9:

Table 9. Annual Reporting Requirements

Program
Component

Reporting Requirement . .

New Development

1. Updated relevant sections of the General. PIan and ¢
environmental review process and a description of planned
updates within the next annual reporting period, if applicable:

2. Revisions to the local SSMP, including where applicable:
(a) Identification and summary of where the SSMP falls to
meet the requirements of this Order;. .

(b) Updated procedures for identifying pollutants of concern
for each Priority Development Project;

(c) Updated treatment BMP ranking matrix; and

(d) Updated site: deS|gn and treatment control BMP design
standards;

3. Verification that site desngn source control and treatment
BMPs were required on all applicable Priority Development
Projects;

4. Description of the application of LID and site design BMPs in
the planning and approval process;

‘numeric sizing of treatment control BMP requirements;

5. Description of projects subject to the local waiver provision for

Avsubstltutlon program, if applicable;

6. Description and summary of the LID site design BMP

. with SSMP* requirements;

: Description and summary of the process to verify compliance

| 8. Updates to the BMPs that are listed in the local SSMP as

options for treatment control;

9. Description of the treatment control maintenance tracking
process and verification that the requirements of this Order were
met during the reporting period;
(a) Updated watershed-based database of approved
treatment control BMPs and treatment control BMP
maintenance within its jurisdiction, including updates to the list
of high-priority treatment BMPs;

10. Description of the process for identifying and evaluating
hydrologic conditions of concern and requiring a suite of
management measures within all Priority Development Projects to
protect downstream beneficial uses and prevent adverse physical

changes to downstream stream channels;
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Program
Component

Reporting Requirement

11. Description of enforcement activities applicable to the new
development and redevelopment component and a summary of
the effectiveness of those activities;

Construction

1. Updated relevant ordinances-and-description-of-planned

ordinance updates within the next annual reporting period, if
applicable;

2. A description of procedures used for identifying prlontles for
inspecting sites and enforcing control measures which consider
the nature of the construction activity, topography, and the
characteristics of soils and receiving water quality; -

3. Designated minimum and enhanced BMPs;

4. Summary of the inspection program, including the followung
information:

(a) Number and date of inspections conducted at each facility,

including the facility address; .

(b) Number of facilities lacking adequate BMPs

(c) The BMP wolatlons sdentmed durlng the mspectlon by

- facility; L
(d) Number, date, and types of enforcement actions by facility;
(e) Narrative description of lnspectlon findings and follow-up
activities for each facility;

Municipal

1. Updated source inventory;

2. Changes to the designated municipal BMPs

3. Descriptions of procedures to assure that flood management
projects assess the impacts on the water quality of receiving water
bodies; ‘

4. Summary and assessment of BMPs lmplemented at retrofitted

. |.flood control structures, including:

{(a) List of projects with BMP retrofits; and
{b) List and description of structures retrofitted without BMPs;

5. Description and assessment of the municipal structural
treatment control operations and maintenance activities, including:
. (a) Number of inspections and types of facilities; and

~ (b) Summary of findings;

. Description of the municipal areas/facilities operations and
maintenance activities, including:

(@) Number and types of facilities maintained;

(b) Amount of material removed and how that material was
disposed; and

(c) List of facilities planned for bi-annual inspections and the
justification;
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Program
Component

Reporting Requirement

7. Description of the municipal areas/programs inspection

activities, including:

(a) Number and date of inspections conducted at each facility;
(b) Number of facilities lacking adequate BMPs;

_(c) The BMP violations identified during the inspection-by

facility;

(d) Number, date and types of enforcement actions by facility;
(e) Narrative description of inspection findings and follow-up
activities for each facility;

8. Description of activities implemented to address sewage
infiltration into the MS4;

Commercial /

1. Annual inventory of commercial / mdustnal sources;

Industrial

2. Summary of the inspection program including the following
information:
(a) Number and date of mspectlons conducted at each facility
including the facility address;.
(b) Number of facilities lacking adequate BMPs
(c) The BMP violations identified during the inspection by
facility;
(d) Number, date, and types of enforcement actions by facility;
(e) Narrative description of mspectlon findings and follow-up
activities for each facility;

3. Changes to designated minimum and enhanced BMPs;

4. A list of industrial sites, including each name, address, and SIC
code, that the Copermittee suspects may require coverage under
the General Industrial Permit, but has not submitted an NOI.

Residential

1. Updated mmlmum BMPs required for residential areas and
activities; ’

| water enforcement actions within residential areas and activities

2. Quantification and summary of applicable runoff and storm

pollution in common interest areas;

3. Description of efforts to manage runoff and storm water

[llicit Dlscharge :
Detection and

1. Changes to the legal authority to implement lllicit Discharge
Detection and Elimination activities;

_ Ehmmatlon

|72. Changes to the established investigation procedures;

3. Public reporting mechanisms, including phone numbers and

web pages;

4, All data and assessments from the Dry Weather Effluent
Analytical Monitoring activities;

5. Response criteria developed for water quality data and
notifications;

6. Summaries of illicit discharges (including spills and water quality
data events) and how each significant case was resolved;

7. A description of instances when field screening and analytical
data exceeded action levels, but for which no investigation was
conducted,;
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Program Reporting Requirement
Component

8. A description of enforcement actions taken in response to
investigations of illicit discharges and a description of the
effectiveness of those enforcement measures;

9. A description of controls to prevent infiltration of seepage from
municipal-sanitary-sewers-to-municipal-separate-storm-sewer

4,

systems.
Work Plan Priorities, strategy, implementation schedule and effectiveness
evaluation.

(4) Each JRMP Annual Report must also include the following information
regarding non-storm water discharges (see Section Bf.2. of this Order):

(a) Identification of non-storm water discharge categones |dent|f|ed as a source
of pollutants to waters of the U.S;

(b) A description of ordinances, orders, or similar means to. proh|b|t non-storm
water discharge categories identified under section B.2 above ;

(c) Identification of any control measures to be required and lmplemented for
non-storm water discharge categories ldentlfled as needing said controls by
the Regional Board; and

(d) A description of a program to address pollutants from non-emergency fire
fighting flows identified by the Copermlttee to be significant sources of
pollutants. i S

Interim Reporting Requwements

For the July 2009-June 2010 reportmg penod the Jurisdictional RMP must be
submitted on January 31, 2011. Each Jurisdictional RMP Annual Report submitted
for this reporting period must, at a minimum, include comprehensive descriptions of
all activities conducted to fully implement the Copermittees’ Jurisdictional RMP
documents, as those documents were developed to comply with the requirements of
Order No. 2002-01. The Principal Copermittee must submit these documents in a
unified manner, consistent with the unified reporting requirements of Order No.
2002-01.

Universal Reporting Requirements

All submittals must include an executive summary, introduction, conclusion,
recommendations, and signed certified statement. Each Copermittee must submit a
signed certified statement covering its responsibilities for each applicable submittal.
The Principal Copermittee must submit a signed certified statement covering its
responsibilities for each applicable submittal and the sections of the submittals for
which it is responsible.
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L. MODIFICATION OF PROGRAMS

Modifications of Jurisdictional Runoff Management Programs and/or Watershed
Runoff Management Programs may be initiated by the Executive Officer of the
Regional Board or by the Copermittees. Requests by Copermittees must be made
to the Executive Officer, and must be submitted during the annual review process.
Requests-formodifications-should-be-incorporated;-as-appropriate;-inte-the-Annual

Reports or other deliverables required or allowed under this Order.

1. Minor Modifications: Minor modifications to Jurisdictional Runoff Management
Programs, and/or Watershed Runoff Management Programs, may be accepted by
" the Executive Officer where the Executive Officer finds the proposed modlflcatron
complies with all discharge prohibitions, receiving water Ilmrtatrons and othe
requirements of this Order. ; 5

2. Modifications Requiring an Amendment to this Order ProbOSed rnOdrfrcatrons that
are not minor require amendment of this Order rn accordance wrth thls Order’s rules,
policies, and procedures. :

M. PRINCIPAL COPERMITTEE RESPONSIBILITIES

Within 180 days of adoption of this Order;'the Copermiﬁé‘é,é;must designate the
Principal Copermittee and notify the. Regional Board of the name of the Principal
Copermittee. The Principal Copermittee must, at a minimum:

1. Serve as liaison between the Copermlttees and the Regional Board on general
permit issues, and when: necessary and appropriate, represent the Copermittees
before the Reglonal Board: N

2. Coordinate permlt actrvrtres among the Copermrttees and facilitate collaboration on
the development and rmplementatron of programs required under this Order.

3. Integrate individual Copermlttee documents and reports into single unified
documents and reports for submittal to the Regional Board as required under this
Order.

4. Produce and submit documents and reports as required by section K of this Order
and Receiving Waters and MS4 Discharge Monitoring and Reporting Program No.
R9-2009-0002 in Attachment E of this Order.

N. RECEIVING WATERS AND MS4 DISCHARGE MONITORING AND REPORTING
PROGRAM

Pursuant to CWC section 13267, the Copermittees must comply with all the
requirements contained in Receiving Waters and MS4 Discharge Monitoring and
Reporting Program No. R9-2009-0002 in Attachment E of this Order.
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DIRECTIVE M: PRINCIPLE COPERMITTEE RESPONSIBILITIES
DIRECTIVE N: MONIITORING AND REPORTING PROGRAM



Revised Tentative Order August 12, 2009
No. R9-2009-0002 Page 92 of 92

O. STANDARD PROVISIONS, REPORTING REQUIREMENTS, AND
NOTIFICATIONS

1. Each Copermittee must comply with Standard Provisions, Reporting Requirements,
and Notifications contained in Attachment B of this Order. This includes 24 hour/5
day reporting requirements for any instance of non-compliance with this Order as

described-in-section-5-e-of-Attachment-B-

2. All plans, reports and subsequent amendments submitted in compliance with this
Order must be implemented immediately (or as otherwise specified).” All submittals
by Copermittees must be adequate to implement the requirem ‘_ts of th|s Order.

[, John H. Robertus, Executive Officer, do hereby certify the foregoing |\§:§‘full tr[iéﬁ"and
correct copy of an Order adopted by the California Reglonal Water Quality Control
Board, San Diego Region, on (DATE).
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CITY OF LAKE FOREST

December-8, 2009 'Ma or
Via US Mail and B-mail  markTettomer
o ~ .. Mayor Pro e
Mr. David Gibson , a);gerr}‘[’erzggl
Executive Officer
. Council Memb
California Regional Water Quality Control Board ° l{:ichal%lgi:;s
San Diego Region Kathiyn Meculough
C] udo.
9174 Sky Park Court, Suite 100 | . b
San Diego, CA 92123 o oy Manager

Subject: Comments on the Additional Errata and Updates to Sixth Draft of Tentative
Order No. R9-2009-0002, NPDES No, CAS0108740, Waste Discharge
‘Requirements for-Discharges for Runoff from the Municipal Separate Storm
Sewer Systems (MS4s) Draining the Watershed of the County of Orange, the
Incorporated Cities of Orange County, and the Orange County Flood Control
District within the San Dlego Region, dated December 16, 2009 '

Dear Mr. Gibson:

The City of Lake Forest (“City”) submits this letter to the California Regional Water
Quality Control Board, San Diego Region (“SDRWQUCB™) to convey the City’s formal
written comments on Tentative Order No. R9-2009-0002/NPDES Permit No.
CAS0108740 (“Draft Permit”).

The City fully supports the SDRWQCB s decision to remove Numeric Effluent Limits
from the Draft Permit, and replace them with action levels, The City still has concerns
about several aspects of the changes including the following:

o The action levels are too low, in some cases lower than “natural” watershed
conditions. To be truly effective, the action levels should be based on actual
conditions as suggested by the State Water Resources Control Board’s Blue
Ribbon Panel. ~

¢ There is no clear exemption for natural sources, or uncontrollable sources, As
currently drafied, the action level responses do not provide an attainable natural
source exclusion. Instead, natural sources are only “exempt” if they are “natural
in origin and conveyance.” This should be revised to include all natural sources
regardless of how they are conveyed to the MS4 or the waters of the State, In
addition, the Copermittees lack legal jurisdiction over certain discharges that are
permitted by the State Water Resources Control Board or the SDRWQCB such as
some government facilities, utilities, and special districts. Other potentially
significant pollutants are not controllable by the Copermittees such as those

generated from internal combustion engines, brake pad wear, tire wear, :
DRUG USE

atmospheric deposition, and leachmg of naturally occurrlng minerals from local 15
- geologic formations, A EABUSE
www.ci.lake-forest.ca.us ‘ 25550 Commercentre Dr., Suite 100
, Lake Forest, Remember the Dast ~ C/)a//enqe the Future Lake F?;isgti 221952(3)8
@ Printed on Recycled Paper. ’ Clty Hall Fax: (949) 461-3511

Buxlding/Plannmg/Public Works Fax: (949) 461-3512



M. David Gibson
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Tentative Order No. R9-2009-0002

e The categorical prohibition approach to exempt discharges is unnecessary. As
drafted, the Draft Permit’s action level responses will require the City to prohibit
any type of currently exempt discharge that is observed causing an action level

—exceedance—Addressing-pollutant-loads-from-such-discharges-can-be-done-on-a
case-by-case basis that would not require a blanket prohlbltlon The Draft Permit
should adopt this approach.

e The Draft Permit still makes an artificial distinction between stormwater and non-
stormwater, and implies that non-stormwater is subject to something other than
the MEP standard. This should be revised, and references to non-stormwater
should be replaced with references to dry weather flows.

The City is aware that the County of Orange (“County”) is submitting a comment etter
documenting its concerns with the Draft Permit, and suggesting revisions. The City
would like to express its full support for the County’s comments and proposed revisions.
This support, however, should not be interpreted as an endorsement of the Draft Permit’s
current distinction between discharges of stormwater and non-stormwater.

Thank you for your attention to our comments. The City is committed to the goal of
water quality improvement and wants to work with the SDRWQCB in developing the
most prudent and cost effective permit possible. If you should have any questions, please
contact Devin Slaven, Water Quality Specialist, at (949) 461-3436.

Sincerely;

“CITY OF LAKE FOREST

Q@

Robert L. Woodings, P.E.
Director of Public Works/City Engineer

cc:  Robert C. Dunek, City Manager
Theodore G. Simon, P.E., Engineering Services Manager
Devin E. Slaven, REA, CPSWQ, Water Quality Specialist
Chris Crompton, County of Orange, RDMD

LAPublic Works\RLWLTRS\2009\NPDES Order R9-2009-0002 Comments on Draft Updates & Errata (NALs).doc



CITY OF LAKE FOREST

\ M
September 28, 2009 Mark T 2yOr
* Via US Mail and E-mail Mayor Pro Tem
, _ Peter Herzog
Mr. John H. Robertus : Council Members
- Richard
Executive Officer Kathryn méulll)gﬁ?gg
~ California Regional Water Quality Control Board, San Diego Region : ‘Marcla Rudolph
9174 Sky Park Court, Suite 100 - City Manager
San Diego, CA 92123 Robert C. Dunek
Subject:- Comments on the Slxth Draft of Tentative Order No. R9-2009-0002, NPDES No.
CAS0108740, Waste Discharge Requirements for Discharges for Runoff from the
Municipal Separate Storm Sewer Systems (MS4s) Draining the Watershed of the
County of Orange, the Incorporated Cities of Orange County, and the Orange County
Flood Control District within the San Diego Region, dated August 12,2009 '
Dear Mr. Robertus:
The City of Lake Forest (“City”) submits this letter to the California Regional Water Quality
Control Board, San Diego Region (“SDRWQCB”) to convey the City’s formal written
) comments on the sixth draft of Tentatlve Order No. R9-2009-0002/NPDES Permit No.
CAS0108740 (“Draft Permit™).! The City is aware that the County of Orange (“County”) is
submitting a similar comment letter regarding the Draft Permit. The City would like to express
its full support for the County’s comments and intends the comments contained in the County’s
letter to supplement those submitted by the City. Where there are differences in position on
individual issues the City intends the comments in this letter to be controlling. Nonetheless,
please consider the County’s comments fo be mcorporated in the City’s lefter by this reférence.
The City’s comments follow. '
; COMMENTS
On July 1, 2009 the SDRWQCB held a workshop on thc Draft Permit to discuss issues.of
concern. During the workshop, two of the major issues addressed by the SDRWQCB Board
were the issues of consistency and cost neutrality. The most recent iteration of the Draft Permit
has not resolved either issue. The considerable and profound disparities between the Draft
Permit and the North Orange County Municipal Stormwater Permit (*North Orange County
Permit”) represents a real and immediate cause for concern to the City, as does the significant
' The Draft Permit was issued on August 12, 2009, along with a request that comments should focus on changes
made since the last draft. However a “redline” version of the Draft Permit was not made avaijlable from the
SDRWQCB even after one was requested by the Copermittees. In order to ensure that all of its comments-are ORUG USE
included in the record of proceedings, the City’s comments address the entire Draft Permit. Is .
€ AB
www.cl.lake-forest.ca.us a | 25550 Commertg:ntre Dz, Suite 100
@Pﬁ o Recyelsd o Lake Forest, Remember fhe Dasf ~ Clallenge the Future 2 ch(’;isgt) 22192238
nted on Recycled Paper. . : City Halil Fax: (949) 461-3511

Building/Planning/Public Works Fax: (949) 461-3512
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increase in costs required for compliance with the Draft Permit’s many new requirements.

CONSISTENCY

As stated in previous correspondence?, the City is subject to the jurisdiction of both the San
Diego and Santa Ana Regional Water Quality Control Boards, Significant differences in the
large municipal stormwater permits issued by either jurisdiction causes the City to incur
unnecessary administrative costs. Moreover, disparities between the Santa Ana and San Diego
permits are likely to cause confusion among the public, and discourage public acceptance and
participation in clean water efforts. During the July 1, 2009, workshop, the SDRWQCB
expressed concern about this cost burden, and stated a desire to have the Draft Permit be
consistent where possible, Nonetheless, the Draft Permit remains basically unchanged from the
draft considered at the July 1 workshop.

Consistency among stormwater permits implicates the larger issue of compliance with the MEP
standard. It is not feasible for stormwater permits with significantly different requirements to be
mandated by the same, federal standard. Such permits may be consistent with a baseline MEP

" standard, however fiajor déviations ffofi one another demoristrate tha thie baseliiie hias been ™7

exceeded. While the SDRWQCB may have the authority to exceed the MEP standard under the
appropriate circumstances, as described more fully below, this requires compliance with
applicable state laws, including but not limited to the California Constitution’s prohibition on
unfunded state mandates,

This concern was also raised by the SDRWQCB members during the July 1, 2009 workshop on
the Draft Permit. At that time, the SDRWQCB directed Regional Board staff to prepare a chart

+ comparing the Draft Permit to the North Orange County permit, and explaining why itis
different. As of September 28, 2009, the deadline for submitting written comments on the Draft
Permit, that document has not been made public. Moreover, the Draft Permit is not any more
consistent with other the other Southern California stormwater permits than it was at the July 1,
2009 Workshop. The following table provides a comparison of key permit requirements, and
whether they are included in other regional permits (North Orange County, Ventura County, and
San Diego County Permits).

2 Copies of the City’s previous correspondence regarding the prior iterations of the Draft Permit are attached as
Exhibit A,
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DRAFT SOUTH NORTH ORANGE | VENTURA SAN DiEGO
ORANGE CoUNTY PERMIT | COUNTY PERMIT | COUNTY PERMIT
COUNTY PERMIT : :
NUMERIC EFFLUENT | Yes No , No - ' No
LIMITS
: . o . : ’
MANDATORY Yes No No No
MINIMUM PENALTIES
ACTION LEVELS Yes No -~ | Yes 1 No
IRRIGATION . Yes . No No : - | No
OVERFLOW - : ‘
PROHIBITION T
EXISTING 'Yes No | No No
| DEVELOPMENT
RETROFIT
REQUIREMENTS

The Draft Permit and the Fact Sheet do not address why these requirements are different. The
distinctions are especially meaningful for the North Orange permit and San Diego County
permit. These permits govern ateas geographically similar to South Orange County, yet do not
impose many of the stringent requirements included in the Draft Permit. The City therefore
requests that the SDRWQCSB revise the Draft Permit to make it consistent with the North Orange
and San Diego County permits on these issues, _

COST NEUTRALITY AND COMPLIANCE WITH STATE LAW

The Draft Permit will increase costs for the City. Attached as Exhibit B is a chart that was filed
with the County of San Diego’s Test Claim challenging the San Diego County Permit as an
unfunded state mandate. That chart lists how much each permittee is expected to spend on
permit-related programs alleged fo be unfunded state mandates. Similar programs have the
potential to cost the City millions of dollars. For instance, in San Diego County, development of
a Hydromodification Management Plan cost the Permittees $1.5 million over two years. County-
wide, costs associated with each of the challenged programs were estimated at over $66 million
in new unfunded program costs. Similar costs are likely in South Orange County, and in fact
could be higher as a result of the large number of new programs in the Draft Permit that were not
included in the San Diego County permit.
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The SDRWQCB may have the discretion to impose some of the programs in the Draft Permif.
However, imposing requirements more siringent than that required by the Clean Water Act and
its implementing regulations friggers applicable state law requirements. (See City of Burbank v.

State Water Resources Control Bd.(2005) 35 Cal:4th 613.) For waste discharge requirements
that exceed the requirements of federal law, California law requires consideration of the
following;: :

(a)  Past, present, and probable future beneficial uses of water,

(b) Env1r0nmental characteristics of the hydrographic umt under consideration,
including the quahty of water available thereto.,

()  Water quality condltxons that could reasonably be achieved through the
coordinated control of all factors which affect water quality in the area.

(d)  Economic considerations,

fe) The-need-for-developing-housing in the region,—— -~ R IR

) The need to develop and use recycled water, |
(Cal. Water Code § 13241.)

Of the above listed factors, the economic considerations can be the most difficult to navigate. In
City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613, the California
Supreme Court held that where an NPDES Permit exceeds the requirements of federal law, the
Regional Boards are required to consider the “economic” impacts on dischargers. The Supreme
Court defined the economic impact as the “discharger’s cost of compllance ”(Id. at 618, 625.)
To date, the SDRWQCB has maintained that the entire Draft Permit is federally mandated, and
thus consideration of the factors listed in Water Code section 13241, including the economic
impacts to the Permittees, is not required.

As a result, the SDRWQCB has failed to fully consider the economic costs associated with the
Draft Permit. The Fact Sheet includes a cursory discussion of costs associated with Large MS4
permits in general, but it does not analyze the cost of compliance for dischargers under the Draft
Permit, As stated above, compliance with the Draft Permit’s new requirements will run into the
millions of dollars, Before the SDRWQCB imposes this obligation on the City, it needs to
consider the direct economic costs placed on the City and the other permitees. The purpose of
Water Code section 13241 is to ensure that the public has an opportunity to have an honest, open
discussion about the ramifications, costs, and benefits of those permit requirements that exceed
federal law. Sidestepping these considerations not only violates Section 13241, but more
importantly denies the public this opportunity,

Lastly, pursuant fo Article XIII B, Section 6 of the California Constitution, any NPDES
requirements that are not explicitly required by federal law must be funded by the state. (County
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of Los Angeles v. Commission on State Mandates (2007) 150 Cal.App.4th 898, 915-916.)
Where, as here, a federal program provides discretion to the State agency to impose a local
program on a mumclpa]lty, suchasa TMDL the mumclpahty is entltled fo relmbursement from

Numerous programs in the Draft Permit exceed the requirements of federal law and thus .
represent state mandates, Pursuant to Article XIII B, Section 6 of the California Constitution, the
City is entitled to reimbursement for the cost of implementing these programs.

NUMERIC EFFLUENT LIMITS

The Draft Permit’s Numeric Effluent Limit (“NEL”) requirements are fundamentally flawed and -
should be removed. The numbers assigned to each NEL do not reflect existing conditions in the
South Orange County watersheds, nor do they reflect the limits of current technology to locate,
analyze, and treat discharges that are causing NEL exceedances. To further this point, a County
assessment indicates that the NELs are not even achievable at reference sites unaffected by urban
influences. Moreover, the rationale relied upon for imposing the NELs is based on a flawed

interpretation of the Clean Water Act. The Draft Permit’s findings related to the need to require

NELSs are therefore factually untrue, and fail to bridge the analytical g gap  between the’ Draft
Permit’s requirements and conditions in the South Orange County region.

The Clean Water Act requires MS4 permits to effectively prohibit non-stormwater discharges
into the MS4, and holds all discharges from the MS4 are subject to the maximum extent
practicable (MEP) standard. (33 USC § 1342(p)(3)(B).) Clean Water Act section 402(p)(B)
states:

. .
Municipal discharge. Permits for discharges from municipal storm sewers—
() may be issued on a system- or jurisdictidn—wide basis;

(ii)  shall include a requirement to effectively prohibit non-stormwater
discharges info the storm sewers; and

(iii)  shall require controls fo reduce the discharge of pollutants to the

- maximum extent practicable, including management practices, control

techniques and system, design and engineering methods, and such

other provisions as the Administrator or the State determines
appropriate for the control of such pollutants.

(33 USC § 1342(p)(3)(B) [emphasis added].)

Thus the Clean Water Act does not impose a separate standard on the discharge of non-

- stormwater from the MS4., The discharge of any pollutant from the MS4 is subject to the MEP

standard. The Draft Permit ignores this plain language of the Clean Water Act. It differentiates
between discharges of stormwater and non-stormwater from the MS4, and attempts to justify
imposition of NELs on the grounds that the Clean Water Act imposes different compliance
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standards on discharges of each. As demonstrated by the plain language of the act, the Clean

~ Water Act does not distinguish between stormwater and non-stormwater when regulating

discharges from an MS4. (33 USC § 1342(p)(3)(B)(iii).) The MEP standard expressly applies to

dlscharges of pollutants from the MS4.

Application of the MEP standard to discharges from the MS84 is important in the instant case
because it speaks to the appropriateness of including NELs in the Draft Permit. ‘Both the State
Water Resources Control Board (SWRCB), and US EPA have stated on numerous occasions that
an iterative, BMP-based process should be employed to implement MS4 permits. Indeed, the
SWRCB explicitly recognized this in Order WQ 2001-15, when it directed the SDRWQCB to
revise the 2001 San Diego County Permit to clarify that the MEP standard applies to discharges

from the MS4.

The permit must be clarified so that the reference to the iterative process for

. achieving compliance applies not only to the receiving water limitation, but also
to the discharge prohibitions that require compllance with water quality standards.
The permit should also be revised so that it requires that MEP be achieved for
discharges “from” the municipal sewer system. T

(SWRCB Order WQ 2001-15, pages 9-10, 17.)

If the Draft Permit is going to require compliance with NELs in an MS4 permit, the SDRWQCB

needs to directly address why those authorities mandating an iterative, BMP based approach to
municipal stormwater are not applicable. Sidestepping the issue by claiming that the approach is
mandated by federal law denies the public an opportunity to have an honest, open discussion
about the ramifications, costs, and benefits of imposing NELs on the Permittees,

In addition to the flawed rationale, the actual numeric limits established for the NELs are overly

_ conservative, and in some cases essentially guarantee that the Permittees will violate the Draft

Permit’s NEL requirements. For instance, for discharges of certain criteria pollutants, “inland
surface waters, enclosed bays, and estuaries have conservatively been allotted a mixing zone and
dilution credit of zéro. As such, any discharge of these priority pollutants is likely to impact the
receiving water, regardless of the quantity or rate of discharge.” (Fact Sheet, p 112.) As a result,
the NEL for these discharge points has been set at the water quality objective for the receiving
water. (Fact Sheet, p 113.) There is no basis for imposing this discharge standatd on the City
and the other Permittees. The SDRWQCB’s action in imposing such a standard is arbitrary and
not reflective of current technological limits, :

NATURAL SOURCE EXCLUSION AND REMOVAL OF THE TERM “URBAN”

The Draft Permit needs to be revised to include a clear, meaningful exclusion for discharges
caused by natural sources or third parties over which the City has little or no control, In its
present form, the Draft Permit does not provide a safe harbor for discharge violations caused by
natural sources or third party entities. This is best demonstrated by the Draft Permit’s NEL
requirements. The Draft Permit will impose the following NEL requirements on the City:
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Compliance with numeric limitations does not excuse compliance with the non-
stormwater discharge prohibition in Section B.1. Compliance with NELs
provides an-assessment of the effectiveness of the prohibition of non-stormwater

discharges and of the appropriateness of exempted non-stormwater discharges.
Compliance with Section C of this Order requires that an exceedance of an NEL
must result in one of the following outcomes:

a. Copermittees investigate the source of the exceedance and determine that
it is natural (non-anthropogencially influenced) in origin and conveyance.
The findings are to be conveyed to the Regional Board for review and
acceptance.

b. Copermittees investigate. the source of the exceedance and determine that
the source is an illicit discharge or connection. The Copermitees are to
eliminate the discharge to their MS4 and report the findings, including any
enforcement action(s) taken, to the Regional Board. Those seeking to
continue such a discharge must become subject to a separate NPDES i

permit,

c. Copermittees investigate the source of the exceedance and determine that

the source is an exempted non-stormwater discharge. The Copermittees

. shall investigate the appropriateness of the discharge continuing to be
exempt and report the findings to the Regional Board. |

(Draft Permit § C.1.)

The Draft Permit’s NEL requirements do not provide an exemption for exceedances caused by
natural sources or discharges from third parties beyond the City’s jurisdiction. As a result,
pursuant to Water Code section 13385, the City could still be held liable for NEL violations even
if it complied with all of the listed remedial measures, and even if the violation was caused by a
natural source or a source beyond the City’s authority to control,

As drafied, the Draft Permit does not limit the impact Section 13385’s mandatory minimum
penalty requirements, In fact, since the term “Urban” has been removed from the text the Draft
Permit, the Draft Permit appears to attempt to hold the City directly responsible for discharges
from natural sources, agricultural sources, and other third party entities over which the City has
little to no control.  Draft Permit Finding D.3. is emblematic of this problem:

As operators of the MS4s, the Copermittees cannot passively receive and
discharge pollutants from third parties, By providing free and open access to an
MS4 that conveys discharges to waters of the U.S., the operator essentially
accepts responsibility for discharges into the MS4 that it does not prohibit or
control,

The City has no authority to refuse to accept discharges from other jurisdictions or entities.
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California law.applies a “rule of reason” to flood control issues that requires cities to accept
surface water flows from neighboring property owners. (Locklin v. City of Lafayette (1994) 7
Cal.4th 327, 349.) Thus the City cannot refuse to accept drainage from adjacent jurisdictions.

The City likewise lacks authority over the conduct of state and local agencies within its
jurisdiction. These entities are exempt from many conditions in the Draft Permit. (See Cal. Gov.
Code § 53091; see also Hall v. Taft (1956) 47 Cal.2d 177 [holding that when the State engages in
sovereign activities it is not subject to local regulations unless the California Constitution says it
is, or the legislature has consented to it].) .

The Draft Permit’s attempt to hold the City responsible for such discharges is especially
frustrating given that many of the entities implicated by this requirement are required to obtain
their own NPDES permits, and thus should be regulated directly by the SDRWQCB. The
SDRWQCB?’s failure to regulate discharges from these entities should not be imputed to the
City. The SDRWQCB'’s attempt to regulate such entities through the Draft Permit is therefore
arbitrary, capricious, and without justification,

ACTION LEVELS

The Draft Permit’s Stormwater Action Levels (“SALs”) are unnecessaty, exceed the
requirements of federal law, and should be removed. The Draft Permit’s SAL provisions
represent a major increase in monitoring and reporting requirements for the City. Compliance
with the-SAL requirements will significantly increase the City’s monitoring costs withouta
defined benefit to water quality. The Clean Water Act and its implementing regulations do not
require the SDRWQCB to impose SALs in large MS4 permits, and the SDRWQCB has not

~ demonstrated that SALSs are necessary at this time. For that reason, the City requests that the
.SDRWQCB remove the SALs from the Draft Permit. :

IRRIGATION PROHIBITION

The Draft Permit has eliminated irrigation water as an exempt discharge. The federal stormwater
regulations include a list of categories of “exempt” non-stormwater discharges or flows. (40 CFR
122.26(d)(2)(iv)(B)(1).) The City must address these discharges or flows when they have been
identified by the City as sources of pollutants to waters of the U.S. (Id.) Where individual
sources of discharge are identified they are to be addressed on an individual basis,

Irrigation runoff may act as a conveyance of pollutants in some instances, however, it is not a
conveyance of pollutants in all cases. Additionally, many of the pollutants that may be conveyed
by irrigation overflows are naturally occurring, are regulated by the State under different permits
or programs, or are diffuse and uncontrollable by the Permittees. Enforcing discharges of
potable irrigation water from residential homes will therefore be very difficult. Residents
without a significant water quality background are unlikely to agree that potable irrigation water
is a pollutant. This will discourage public acceptance and participation in the water quality
program, a program whose foundation is outreach and public education.

It is also important to recognize that over irrigation is being addressed as a water conservation
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issue. The City, the other Permittees, and water districts throughout the region are working
toward limiting excessive irrigation (and irrigation runoff) through numerous water conservation
programs and ordinances. Reduction of irrigation runoff will therefore be achieved through

other means, and does not need to be regulated in the Draft Permit, Regulation as a water
conservation issue has the added benefit of public acceptance and participation in conservation
programs. This will allow irrigation overflows to be regulated without undermining public

| support for the City’s water quality program. The City therefore requests that the exemption for

landscape irrigation be restored.

Low IMPACT DEVELOPMENT

e

The City appreciates the SDRWQCB’s efforts to revise the Draft Permit’s Low Impact
Development requirements to make them more similar to those in the North Orange County
Permit. However, the City objects to the mitigation and fee requirements that the Draft Permit
will impose on projects that cannot retain and treat stormwater on site. The Draft Permit has a
stated preference for LID BMPs that treat stormwater on site. It is possible to require these
development techniques where feasible, however such BMPs will not be feasible for all projects.

" There is no rationale basis for requiring these projects to pay a penalty when they can déploy ™~

other traditional BMPs that will treat stormwater to levels that are equivalent or better than the

.LID and retention requirements currently espoused by the Draft Permit. For that reason, the City

requests that the Draft Permit be revised to remove this penalty.
RETROFIT REQUIREMENTS

Section F.3.d of the Draft Permit will require the City to develop a plan to retrofit existing
development within its jurisdiction. The City has land use authority to impose requirements on
new development as a condition of development, but lacks comparable authority to require
property owners to retrofit existing development. The Draft Permit ignores this.lack of authority
and includes requirements to identify, inventory and prioritize existing developments that are
potential sources of pollutants. (Draft Permit, section F.3.d(1)-(6).

~ The Draft Permit will require the City to identify existing development candidates, evaluate and

rank the candidate sites to prioritize them for retrofitting, cooperate with landowners of priority
sites and encourage them to retrofit their properties, and track and inspect all sites that do
complete retrofitting. This will require the City to invest a significant amount of time and
resources developing and implementing this program, The City’s lack of authority to impose
retrofit requirements on existing development means there will be no corresponding benefit to
water quality. For that reason, the Draft Permit’s retrofit requirements should be removed.

WORK PLAN

Section J.4 of the Draft Permit will require the City to develop a Work Plan to address high
priority water quality programs in an iterative manner. -This requirement is duplicative, of other
existing programs and is wholly unnecessary. At least four other planning level documents
cover these issues, The City uses the Drainage Area Management Plan as the principal policy
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and. guidance document; each jurisdiction also has a related Local Implementation Plan; the
South Orange County area uses an Integrated Regional Water Management Plan; the watersheds
are assessed and managed with a Watershed Action Plan; and the Aliso Creek Watershed has its

own-Watershed Runoff Management-Plan.—There-is-no-teason-to-add-yet-another-bureaucratic
layer to the Draft Permit. This requirement will only increase costs without providing a.
corresponding benefit to water quality.

CONCLUSION

We appreciate your attention to our comments and look forward to receiving your response, The
City is committed to the goal of water quality improvement and wants to work with the
SDRWQCB in developing the most prudent and cost effective permit possible. If you should
have any questions, please contact Devin Slaven, Water Quality Specialist, at (949) 461-3436.

Sincerely,
~CITY OF LAKE FOREST

Robert L. %oodings, P.E. | :

Director of Public Works/City Engin_eer

Exhibits:

A) City’s previous comment letters for previous iterations of the Draft Permit
B) County of San Diego test claim summary of costs

cc:  Robert C. Dunek, City Manager
Theodore G. Simon, P.E., Engineering Services Manager
Devin E. Slaven, REA, Water Quality Specialist
Chris Crompton, County of Orange, RDMD
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CITY OF LAKE FOREST

Mayor
Richard T. Dixon
April 4, 2007 Mayor Pro Tem
Mark Tettemer
Councll Members
. Peter Herzog
Mr. John H, Robertus ~ ViaFax (858) 571-6972 “““3:,3?;%‘&?;;33
Executive Officer . ' .
California Regional Water Quallty Control Board, San Diego Reglon Rﬁ,,?,?éf‘gf}ﬁﬁ,{
9174 Sky Park Court, Suite 100
San Diego, CA 92123
Subject: Comments on Tentative Order No. R9-2007-0002, Waste Discharge

Requirements for Discharges of Urban Runoff from the Municipal Separate Storm Sewer
Systems (MS4s) Draining the Watersheds of the County of Otange, the Incorporated
Cities of Orange County, end the Orange County Flood Control Dlstrlct Wlthll‘l the San
Dlego Region’

" "Dear Mr, Robertus:

The City of Lake Forest (City) respectfully submits this letter to the California Regional
Water Quality Control Board, San Diego Region (Regional Board) to convey the City’s

" formal written comments on Tentative Order No, R9-2007-0002/NPDES Perinit No.
CAS0108740 (Permit). Once adopted, the Permit will govern discharges of storm water
from all Large Munigipal Separate Storm Sewer Systems (MS4s) in Southern Orange

. County, As a regulated Large MS4 operator, the City is very concerned with a number of
the Permit’s proposed provisions.

As an initial matter, the City would like to address the projected timeline for the Permit’s
renewal, Regiona) Board staff have proposed closing the public comment period
immediately following the April 11, 2007 Regional Board workshop. In order to facilitate
greater public participation, the City hereby requests that the Regional Boatd keep the
comment period open beyond this date, This will provide the Regional Board with the
opportunity to review all of the submitted comments, and will allow all stakeholders to
review any changes to the Permif that the Regional Board chooses to make.

" In developing the following comments, the City worked closely with the County of
Orange (County) as well as the other Copermittees to identify common concerns among
the Copermittees, The City is aware that the County, as the Principle Permittee, has
submitted a comment letter to the Regional Board regarding the Permit. The City would
like to express its full support for the County’s comments and intends the comments
contained in this letter to supplement those submitted by the County and the other
Copermittees. Accordingly, please consider the County’s comments te be incorparated in
the City’s letter by this reference, .

. DRUG USE
15
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CITY OF LAKE FOREST
May 14, 2009 Mayor
. Mark Tettemer
| Via US Mail and E-mail Mayor Pro Tem
; Peter Herzog
‘ Mr. John H. Robertus . ' Council Members
‘ Executive Officer Kathr Tﬁ?édn?‘“"
California Regional Water Quahty Control Board, San Diego Region Narcia f{‘u(ﬁ,'}f,}: :
9174 Sky Park Court, Suite 100 . : City Manager
San Diego, CA 92123 - E " RobercC. Dungk -
Subject Comments on Tentative Order No. R9-2009-0002, NPDES No. CAS0108740,
Waste Discharge Requirements for Discharges for Runoff from the Municipal
Separate Storm Sewer Systems (MS4s) Draining the Watershed of the County
of Orange, the Incorporated Cities of Orange County, and the Orange County
Flood Control District within the San Diego Region
" Dear Mr, Robertus: _
- The City of Lake Forest (“City”) submits this leiter to the California Regional Water
Quality Control Board, San Diego Region (“SDRWQCB") to convey the City’s formal
written comments for Tentative Order No. R9-2009-0002/NPDES Permit No,
CAS0108740 (“Draft Permit”). The City is additionally aware that the County of Orange
(“County™) is submitting a similar comment letter regarding specific conditions contained
in the Draft Permit. The City would like to express its full support for the County’s
comments and intends the comments contained in this letter to supplement those
submitted by the County. Accordingly, please consider the County’s comments to be
incorporated in the City’s letter by this reference. The City’s comments follow.
GLOBAL COMMENTS
During the last public hearing on the Draft Permit, in February, 2008, the SDRWQCB
Board directed Board Staff to revise the permit to achieve greater consistency with Phase
1 MS4 permits throughout the state, and to provide stakeholders and the regulated
community with a meaningful opportunity to assist in the development of the revisions,
| Unfortunately, the Draft Permit was released without cooperative input from the
regulated community prior to its release and, more significantly, is entirely inconsistent
| with other Large MS4 Permits issued throughout the state.
Indeed, a brief comparison of the Draft Permit with the North Orange County MS4
Permit that is likely to be adopted by the California Regional Water Quality Control
Board, Santa Ana Region (“SARWQCB”) on May 22, 2009, reveals that there is a
significant disparity between the two permits, The North Orange County MS4 Permit is
of particular concern because many of the Copermittees, including the City, are subject to e
E ABUSE
www.cl.lake-forest.ca.us : 25550 Commfrckenge Dr., gulte 100
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CITY OF LAKE FOREST

August 22, 2007 .
, Mayor
Richard T. Dixon
Mayor Pro Tem
DN P Mark Tettemer
Mr- jo}:m H-Robertus . Via US -Mail'and Fax 858-571-6972 Council Members
Executive Officer Peter Herzog
California Regjonal Water Quality Control Board, San Diego Region o Ka‘“ﬁ:{gfﬁﬂiﬁggg

9174 Sky Park Court, Suite 100 | | | - c1 P
San Diego, CA 92123 _ ' . B Robzthgagggglz

Subject: Comments on Revised Tentative Order No, R9-2007-0002, Waste Discharge
Requirements for Discharges of Urban Runoff from the Municipal Separate
Storm Sewer Systems (MS4s) Draining the Watersheds of the County of
Orange, the Incorporated Cities of Orange County, and the Orange County
Flood contro} District Within the Sand Diego Region

Ijéﬁr Mr. Robgrtus:

The City of Lake Forest (City) respectfully submits this letter to the California Regional
Water Quality Control Board, San Diego Region (SDRWQCB) to convey the City’s
formal written comments on Revised Tentative Order No, R9-2007-0002/NPDES Permit -
No. CAS0108740 (Permit),

As an initial matter, the City would like to commend the SDRWQCB for modifying the
Permit in response to comments submitted by the Copermittees. The changes indicate an
effort on the part of the SDRWQCB and its staff to work with the Copermittees to
develop a mutually beneficial Permit.

The City is aware that the County of Orange (County) is submitting a similar comment
letter regarding specific conditions contained in the Permit. The City would like to
express its support for the County’s comments, and intends the comments contained in
this letter to supplement those submitted by the County and the other Copermittees.

Like the County; the City continues to have certain concerns about the way the
SDRWQCB has structured the Permit, The City, therefore, submits the following

" comments to continue the open dialogue between the Copermittees and the SDRWQCB,

and to facilitate further collaboration on the development of a Permit that both promotes
water quality improvement, and meets the needs of the Copermittees. A description of
the City’s other concerns is set forth below.

DRUG USE §
- L
ABUSE
‘www.cilake-forest.ca.us ' . 25550 Commefcentre D, Stite 100
. ake Forest, C 0
. Lake /?—)r’es/, Remember the st/ -~ Cﬁa//enge the Fiture ’ (949) 42193280
@Pﬁmcd on Recycled Pspes. . . : City Hall Fax: (949) 461-3511

Building/Planning/Public Works Fax: (949) 461-3512



EXHIBIT B



Copermittee Fiscal Year Costs
FY 07-08 FY 08-09 FY 09-10 FY 10-11 FY 11-12
Carishad $10,000.00 $12,000.00 $14,400.00 $17,280.00 $20,736.00
Chula Vista $35,000.00 $36,500.00 $38,000.00 $39,500.00 $41,000.00
Coronado $3,000.00 $3,600.00 $4,320.00 $5,184.00 $6,221.00
Del Mar $7,500.00 $9,500.00 $10,450.00 $11,495.00 $12,644.50
El Cajon $52,002.00 $38,848.00 $49,040.00 $74,592.00 $92,182.00
Encinitas $3,000.00 $3,600.00 $4,320.00 $5,184.00 $6,222.00
Escondido $20,000.00 $24,000.00 '$28,800.00 $34,560.00 $41,470.00
Imperial Beach $3,000.00 $3,600.00 $4,320.00 $5,184.00 $6,221.00
La Mesa $30,000.00 -$30,000.00 $36,000.00 $43,200.00 $51,840.00
Lemon Grove $0.00 $0.00 $0.00 $0.00 " $0.00
National City $199,470.00 $207,448.80 $215,746.75 | $224,376.62 $233,351.69
Oceanside $25,000.00 $30,000.00 $36,000.00 $43,200.00 $51,840.00
Poway $500.00 $5,000.00 $6,000.00 $7,200.00 $8,640.00
San D]ew $600,000.00 ~ $660,000.00 $726,000.00 $798,600.00 $878,460.00
San Marcos $10,000.00 $12,000.00 $14,400.00 $17,280.00 $20,736.00
Santee $4,408.00 $9,212.00 $9,673.00 $10,157.00 $10,665.00 -
Solana Beach $1,000.00 $1,200.00 $1,440.00 $1,728.00 $2,073.60
Vista $10,000.00 $12,000.00 $14,400.00 $17,280.00 $20,736.00
Inincorporated $40,9!D0.00 $48,0!00.00 4$?7,6*(]0.00 $69,130.00 $82,3g44.00
Airport Authority
| Port District " - ” i i
[ProgramTotals - | $1,053,880.00 | $1,146508.80 | $1,270,900.75 | $1,425,12062 | $1,587,982.79

* Co-Permittee Not Participating in Test Claim




Fiscal Year Costs

FY 07-08 FY 08-09 FY 09-10 FY 10-11 FY11-12
Carisbad $0.00 $0.00 $0.00 $0.00 $0.00
Chula Vista $0.00 $0.00 $0.00 $0.00 $0.00
Coronado $26,000.00 $27,000.00 $28,350.00 $29,768.00 $31,256.00
Del Mar $3,000.00 $3,150.00 $3,307.50 $3,472.88 $3,646.52
El Cajon $2,998.00 $16,152.00 $16,960.00 $17,808.00 $18,698.00
Encinitas $2,800.00 $3,500.00 $4,000.00 $4,500.00 $5,000.00
Escondido $6,125.00 $10,250.00 $10,760.00 $11,300.00 $11,865.00
Tmperial Beach $28,000.00 $29,400.00 $30,870.00 $32,414.00 $34,035.00
La Mesa $1,305.00 $2,000.00 $2,100.00 $2,205.00 . $2,315.00
Lemon Grove $0.00 $0.00 $0.00 $0.00 $0.00
- National City $0.00 $0.00 $0.00 $0.00 $0.00
Oceanside $3,349.00 $3,482.00 $3,621.00 $3,765.00 $3,915.00
Poway $8,000.00 $4,900.00 $5,100.00 $5,300.00 $5,511.00
San Diego $507,346.00 $532,713.00 ~$554,021.00 $576,183.00 $599,230.00
San Marcos $3,314.00 $3,479.70 $3,653.69 $3,836.37 $4,028.19
Santee $2,437.00 $4,874.00 $5,118.00 $5,374.00 $5,643.00
Solana Beach $12,000.00 $12,600.00 $13,230.00 $13,891.50 $14,586.08
Vista $4,000.00 $5,600.00 $6,048.00 $6,350.00 $6,668.00
Unincorporated $15,000.00 $25,000.00 $26,250.00 $27,563.00 $28,940.00
Airport Authority T v v Ml v
Port District Y v N i ¥
[Program Totals | - $599,67400 | . $657,10070 | $685,089.10 | $713,96274 | $744,08078

* Co-Permittee Not Participating in Test Claim




Copermittee Fiscal Year Costs
FY 07-08 FY 08-09 FY 09-10 FY 10-11 FY 11-12
Carisbad $26,962.00 $27,281.10 $28,645.10 $30,077.41 | $39,923.36
Chula Vista $0.00 $0.00 $0.00 $0.00 $0.00
Coronado $396.00 $2,484.00 $2,583.00 $2,687.00 $2,794.00
Del Mar $9,897.50 $8,017.00 | $9,254.79 | $9,606.00 $9,971.45
El Cajon $34,107.00 $35,472.00 $36,890.00 $38,366.00 $39,900.00
Encinitas $0.00 $0.00 $0.00 $0.00 $0.00
Escondido $59,280.00 $59,280.00 $61,585.00 . | $62,890.00 $64,775.00
Imperial Beach $452.00 $1,584.00 $1,656.00 $1,728.00 $1,800.00
La Mesa $44,437.12 $46,215.00 $48,064.00 ]| $49,987.00 | $51,986.00
Lemon Grove $1,068.00 $2,047.00 $2,129.00 $2,214.00 $2,302.00
National City $16,716.25 $22,041.75 $22,923.42 $23,840.36 $24,793.97
Oceanside $13,172.00 $13,696.00 $14,245.00 $14,814.00 $15,406.00
Poway $60,00.00 $65,772.00 $71,034.00 $76,716.00 $82,854.00
San Diego $253,652.00 | $308,505.00 | $320,845.00 | $333,679.00 | $347,026.00
San Marcos $37,232.00 $38,721.28 $40,270.13 $41,880.94 $43,556.17
Santee $4,408.00 $4,606.00 $4,836.00 $5,078.00 $5,332.00
Solana Beach 2 $10,852.14 $11,26543 $11,716.04 ,
Vista $22,822.80 $41,102.10 $42,746.18 $44,456.03 $46,234.27
u..i..mﬁmed $436,394.00 | $713,207.00 | $74L735.28 | $771,404.69 | $802,260.88
Port District " " i " ¥
Program Totals . . | .$1,083,212.19 |.$1,401,765.37 | $1,460,707.33 | $1,521,140.56 | $1,593,099.79

* Co-Permittee Not Participating in Test Claim




Fiscal Year Costs

FY 07-08 FY 08-09 FY 09-10 FY 10-11 FY 11-12
Carisbad $12,867.45 $13,356.41 $13,863.96 $14,390.79 $14,937.64
Chula Vista 11 X y .
Coronado $75,000.00 $18,210.00 $18,939.00 $19,696.00 $20,484.00
Del Mar $0.00 $46,431.00 $48,288.24 $50,219.77 $52,228.56
El Cajon $0.00 $86,729.00 $90,199.00 $93,807.00 $97,559.00 |
Encinitas $0.00 $32,240.00 $33,530.00 $34,871.00 $36,266.00
Escondido $7,638.00 $6,830.00 $7,814.00 $8,939.00 $10,226.00
Imperial Beach $0.00 $42,900.00 $44,850.00 $46,800.00 $48,750.00
La Mesa $79,609.00 $84,609.68 $90,993.16 $97,431.72 | $103,928.60
Lemon Grove $0.00 $39,075.00 $41,574.00 $43,237.00 $44,966.00
National City $16,716.25 $22,041.75 $22,023.42 $23,840.36 $24,793.97
Oceanside $3,256.00 $3,515.00 $4,255.00 $4,995.00 $5,624.00
Poway $0.00 $37,303.00 $38,795.12 $40,346.92 $41,960.80
San Diego $35,820.00 $77,127.00 $80,212.00 $83,420.00 $86,757.00
San Marcos $16,250.00 $17,062.50 $17,915.63 $18,811.41 $10,751.98 |
Santee $51,220.00 $52,965.00 " $55,086.00 $56,765.00 $50,033.00
Solana Beach $0.00 $7,715.20 $8,023.81 $8,344.76 $8,678.55
Vista $20,874.75 $43,416.75 $45,153.42 $46,959.56 $48,837.94
Unincorporated $0.00 $77,794.08 $80,905.84 $84,142.08 $87,507.76
Airport Authority * * * * *
Port District * * * * *
Program Totals $392,363.45 $862,293.37 | $90147659 | $941,498.36 | $983,350.80

* Co-Permittee Not Participating in Test Claim




Piscal Year Costs

FY 07-08 FY 08-09 FY 09-10 FY 10-11 FY 11-12
Carisbad $4,850.00 $0.00 $0.00 $0.00 $0.00
Chula Vista $0.00 $0.00 $0.00 $0.00 $0.00
Coronado $2,887.00 $6,005.00 $6,245.00 $6,495.00 $6,755.00 |
Del Mar $0.00 $12,480.00 $12,979.20 $13,498.37 $14,038.30
El Cajon $0.00 $23,760.00 $24,710.00 $25,609.00 $26,727.00
Encinitas $0.00 $0.00 $0.00 $0.00 $0.00
Escondido $0.00 $0.00 $0.00 $0.00 $0.00
Imperial Beach $0.00 $12,672.00 $13,248.00 $13,824.00 $14,400.00
La Mesa $0.00 . $11,536.00 $11,997.72 $12,477.64 $12,976.32
Lemon Grove $0.00 $11,808.00 $12,280.00 $12,772.00 $13,282.00
National City $1,769.78 $5,521.71 $5,742.58 $5,072.28 $6,211.17
Oceanside $10,656.00 $11,082.00 $11,52500 | $11,986.00 $12,465.00
Poway $0.00 $0.00 $0.00 $0.00 $0.00
San Diego $14,505.00 $15,085.00 $15,688.00 $16,316.00 $16,969.00
San Marcos $2,700.00 $2,808.00 $2,920.32 $3,037.13 $3,158.62
Santee $25,250.00 $26,250,00 $27,310.00 $28,404.00 $29,539.00
Solana Beach $0.00 $5,207.76 $5,416.07 $5,632.71 $5,858.02
Vista $0.00 $5,000.00 $5,200.00 $5,408.00 $5,624.00
Unincorporated $0.00 $22,095.36 $22,979.17 $23,808.34 $24,854.28
irpo uthonri * 3 E2 - 3
Port District * ¥ * * o
Program Totals - $62,617.78 - | $171,319.83 | .$178,241.06- | $185,420:48 $192,857.71

* Co-Permittee Not Participating in Test Claim




Copermittee

Fiscal Year Costs

FY 07-08 FY 08-09 FY 09-10 FY 10-11 FY 11-12
Carisbad $56,000.00 $58,128.00 $60,336.86 $62,629.66 $65,009.50
Chula Vista 950, , - 795, ,
Coronado $12,000.00 $42,480.00 $44,170.00 | $45,946.00 $47,784.00 |
Del Mar $0.00 $0.00 $0.00 $0.00 $0.00
El Cajon $0.00 $269,424.00 | $280,151.00 | $291,307.00 $302,909.00
Encinitas $48,573.20 $50,516.13 | $52,536.77 $54,638.24 $56,824.00
Escondido $221,900.00 | $188,200.00 | $194,300.00 | $200,200.00 $206,300.00
Imperial Beach $171,200.00 | $175,048.00 | $185169.92 | $192,576.72 $200,279.79
La Mesa $0.00 $0.00 $0.00 $0.00 $0.00
Lemon Grove $14,924.00 $15,520.96 $16,141.80 $16,787.47 $17,458.97
National City $0.00 $0.00 $0.00 $0.00 $0.00
Oceanside $351,910.00 | $360,580.00 | $369,597.00 | $523,000.00 $544,000.00
Poway $365,214.00 $376,170.00 | $387,456.00 $399,080.00 $411,052.00
San Diego $929,200.00 | $966,368.00 | $1,005,022.72 | $1,045,223.63 | $1,087,032.57
San Marcos $104,000.00 | $108,160.00 | $112,486.40 | $116,985.86 $121,665.29
Santee $0.00 $0.00 $0.00 $0.00 $0.00
Solana Beach $1,766.88 $1,837.56 $1,911.06 $1,987.50 $2,067.00
Vista $117,611.85 | $130,062.60 | $135265.10 | $140,675.71 $146,302.74
Unincorporated $237,591.55 | $247,095.21 | $256,979.02 | $267,258.18 $277,948.51
Airport Authority B ¥ i i W
Port District i Y - . i
Program Totals. . | $3/456,087.48 | $4,943,315.16 | $4,835,348.66 | $5154,08497 | $5,346,353.46 .

* Co-Permittee Not Participating in Test Claim




Fiscal Year Costs

FY 07-08 FY 08-09 FY 09-10 FY 10-11 FY 11-12
Carisbad $0.00 $0.00 $0.00 $0.00 $0.00
Chula Vista —50.00 $0.00 "~ 50.00 ~$0.00 5000 |
Coronado $0.00 $0.00 $0.00 $0.00 $0.00
Del Mar $0.00 $0.00 $0.00 $0.00 $0.00
El Cajon $0.00 $0.00 $0.00 $0.00 $0.00
Encinitas $0.00 $0.00 $0.00 $0.00 $0.00
Escondido $0.00 "$0.00 $0.00 $0.00 $0.00
Imperial Beach $48,000.00 $49,920.00 $51,917.00 $56,070.00 $58,313.00
La Mesa $0.00 $0.00 $0.00 $0,00 $0.00
Lemon Grove $33,565.00 $34,907.60 $36,303.90 $37,756.06 $39,266.30
National City $0.00 $0.00 $0.00 $0.00 $0.00
Oceanside $0.00 $0.00 $0.00 $0.00 $0.00 -
Poway $221,092.00 $227,725.00 $234,557.00 | $241,503.00 | $248,841.00
San Diego $0.00 $0.00 $0.00 $0.00 $0.00
San Marcos $0.00 $0.00 $0.00 $0.00 $0.00
Santee $0.00 $0.00 $0.00 $0.00 $0.00
Solana Beach $0.00 $0.00 $0.00 $0.00 $0.00
Vista $79,967.52 $83,166.22 $86,492.87 $89,952.58 $93,550.69
Unincorporated $0.00 $0.00 30.00 0.0 $0.00
Airport Authority o i
Port District o ” . i i
Program Totals - . | $382,624.52 | $395718.82 | ~$409,270.77 | $425371.64 | $439,970.99

* Co-Permittee Not Participating in Test Claim




Fiscal Year Costs

Copermittee
FY 07-08 FY 08-09 FY 09-10 FY 10-11 FY 11-12
Carlisbad $0.00 $0.00 $0.00 $0.00 $0.00
Chula Vista $0.00 "$0.00 $0.00 . $0.00 30.00 |
Coronado $4,011.00 $4,171.00 $4,338.00 $4,512.00 $4,692.00
Del Mar $14,779.80 $15,370.99 $15,985.83 $16,625.07 $17,290.28
El Cajon $0.00 $0.00 $0.00 $0.00 $0.00
Encinitas $0.00 $0.00 $0.00 $0.00 $0.00
Escondido $90,000.00 $92,700.00 $95,500.00 $98,300.00 $101,000.00
Imperial Beach $0.00 $0.00 $0.00 $0.00 $0.00
La Mesa $0.00 $0.00 $0.00 $0.00 $0.00
Lemon Grove $0.00 $0.00 $0.00 $0.00 $0.00
National City $1,379.09 $2,868.51 $2,983.25 $3,102.58 $3,226.68
Oceanside $465,000.00 $484,000.00 $503,000.00 $523,000.00 $544,000.00
Poway $0.00 $0.00 $0.00 $0.00 $0.00
San Diego $400,000.00 $416,000.00 $432,640.00 $449,945.60 $467,943.42
San Marcos $0.00 $0.00 $0.00 $0.00 $0.00
Santee $0.00 $0.00 $0.00 $0.00 $0.00
Solana Beach $2,314.56 $2,407.14 $2,503.43 $2,603.57 $2,707.71
Vista $4,438.20 $4,615.73 $4,800.36 $4,992.37 $5,192.07
Unincorporated $32,398.85 $127,291.47 $132,383.13 $137,678.46 $143,185.60
Airport Authority i i i i i
Port District v i ) i i
Program Totals . $1,014,321.50 | $1,149,424.85 | $1;194,13400 | $1,240,759.84 | $1,289,237.76

* Co-Permittee Not Participating in Test Claim




* Co-Permittee Not Participating in Test Claim

Copermi &ee Fiscal Year Costs
FY 07-08 FY 08-09 FY 09-10 FY10-11 FY11-12
Carisbad $0.00 $0.00 $0.00 $0.00 $0.00 .
Chula Vista $0.00 ~ $0.00 $0.00 . $0.00 - 50.00 |
Coronado $27,500.00 $27,500.00 | $27,500.00 $27,500.00 $27,500.00
Del Mar ~$0.00 $0.00 $0.00 $0.00 $0.00
El Cajon $0.00 $0.00 $0.00 $0.00 $0.00
Encinitas $0.00 $0.00 - $0.00 $0.00 $0.00
Escondido $0.00 $0.00 $0.00 $0.00 $0.00
Imperial Beach $0.00 $0.00 $0.00 $0.00 $0.00
La Mesa $0.00 $0.00 $0.00 $0.00 $0.00
Lemon Grove $0.00 $0.00 $0.00 $0.00 $0.00
National City $745.46 $1,580.36 $1,643.58 $1,709.32 $1,777.70 ‘
Oceanside $442,000.00 $460,000.00 $478,000.00 $497,000.00 $517,000.00
Poway $0.00 $0.00 —_$0.00 $0.00 $0.00
San Digo $1,210,000.00 $218,400.00 $227,136.00 $236,221.44 $245,670.30
| San Marcos $0.00 $0.00 $0.00 $0.00 $0.00
Santee $0.00 $0.00 $0.00 $0.00 $0.00
Solana Beach $0.00 $0.00 $0.00 $0.00 $0.00
Vista $0.00 $0.00 $0.00 $0.00 $0.00
Unincorporated $400,000.00 $140,000.00 $1404]00.00 $140,000.00 $140,000.00
Airport Authority i i i i
Port District i ” i i i
Program Totals . | $2,080,245.46 | $847,48036 | $874,27958 | $902,43076 | $931,947.99




Copermittee Fiscal Year Costs M.;)'U

FY 07-08 FY 08-09 FY 09-10 FY10-11 FY11-12 % of Total

Carlsbad T0.00 30.00 T0.00 36,600.00 0.0 3.19%
Chula Vista — $0.00 $0.00 $0.00 $11,550.00 — $0.00 5.50%
Coronado $0.00 $0.00 $0.00 [ S2ZT8Z00 | 30.00 1.04%
Del Mar — w000 | 000 | w000 [ LT $0.00 0.61%
El Cajon — $0.00 000 | W00 [ B2ZI00 | 5000 251%
Encinitas $0.00 30.00 $0.00 $1.4T0.00 — 50.00 210%
Fscondido ~ 30.00 $0.00 FO00 | F78%W0 | 3000 3.76%
Imperial Beach $0.00 ~30.00 $0.00 | 5203700 | $0.00 0.97%
La Mesa —%0.00 |  F0.00 [ 3000 § $357800 | 3000 1.68%
Lemon Grove 3000 $0.00 $0.00 $214200 $0.00 1.02%
National City ~30.00 ~ 3000 F0.00 $357000 | 5000 1.70%
Oceanside — $0.00 30.00 $0.00 59,9100 $0.00 472%
Poway $0.00 $0.00 50.00 $5,397.00 $0.00 2.57%

San Diego $0.00 $0.00 $000 | $6LBUS00 | 3000 29.43%
San Marcos $0.00 $0.00 $0.00 §5,208.00 $0.00 248%
Santee ~ 3000 $0.00 $0.00 $116.00 $0.00 1.96%
Solana Beach ~ $0.00 $0.00 ~ 3000 $1,722.00 $0.00 0.82%
Vista $0.00 $0.00 $000 | $HH0Z00 | 3000 2.62%
Unincorporafed 50.00 $0.00 F0.00 | $62,45400 1 $0.00 20.74%
| Adfrport Authority | %0.00 30.00 W00 | SIL5/500 | $0.00 0.75%
[ Port Distoict | $0.00 W00 [ 3000 | SL7BO0 | 5000 0.83%
Program Totals T $000 . | 000 |  $000 | $21000000 | $0.00 - | 100.0%

** please note Co-Permittee’s Airport Authority and Port District are not participating in the Test Claim.




. iscal Year Costs MOU
Copermittee %
FY 07-08 FY 08-09 FY 09-10 FY 10-11 FY 11-12 % of Total

Carlsbad SLE7L75 $0.00 H000 5000 ~ $0.00 3.19%

Chula Vista $2887.50 $0.00 $0.00 — $0.00 5000 550%
Coronado §546.00 $0.00 $0.00 $0.00 3000 1.04%

Del Mar $20.25 $0.00 $0.00 $0.00 ~ $0.00 0.61%

EI Cajon FI317.75 $0.00 $0.00 — $0.00 — $0.00 251%
Encinitas $L,I0Z50 50.00 “50.00 — $0.00 $0.00 2.10%
Escondido “3T9740 30.00 "$0.00 — 50.00 30.00 3.76%
Imperial Beach $509.%5 $0.00 $0.00 3000 ~ 3000 0.97%

La Mesa $882.00 $0.00 $0.00 — %0.00 $0.00 1.68%

Lemon Grove ~ $535.50 $0.00 $0.00 $0.00 $0.00 1.02%
National City $89250 $0.00 $0.00 $0.00 $0.00 1.70%
Oceanside $2A78.00 $0.00 $0.00 — 30.00 ~ $0.00 472%

Poway $138.55 30.00 $0.00 Y $0.00 2.57%

San Diego $15450.75 F0.00 $0.00 — $0.00 $0.00 20.43%

San Marcos $T30200 — 30000 “$0.00 $0.00 3000 2.48%

Santee $LOZ.00 $0.00 $0.00 ~ $000 $0.00 1.96%

Solana Beach 3050 | $0.00 $0.00 $0.00 $0.00 0.82%
Vista $1,375.50 $0.00 50.00 ~$0.00 $0.00 2.62%
[~ Unincorporated |  $15,613.50 $0.00 ~$0.00 $0.00 30.00 29.74%
[ Alirpotl Authority 39375 F0.00 — $0.00 $0.00 S0.00 0.75%
[~ Port District 55,75 30.00 $0.00 ~ %0.00 $0.00 0.83%
Program Totals - - | $52,500.00 . | $0.00 - 5000 $0.00 " $0.00 100.0%

** Please note Co-Permittee’s Airport Authority and Port District are not participating in the Test Claim,




Copermittee - Fiscal Year Costg M;:U

FY 07-08 FY 08-09 FY 09-10 FY 10-11 FY11-12 | % of Total
Carlsbad . 08970 | 32500980 $0.00 SO0 LY 5.87%
Chula Vista $61,809.16 $41,206.10 $0.00 $0.00 %0.00 9.81%
Coronado 5219 | 9223479 $0.00 $0.00 50.00  053%
Del Mar $3,511.67 | S254L12 | $0.00 ~$0.00 — 50.00 0.56%
El Cajon $BIB76 | WBHLI7 [ W00 $0.00 §0.00 0.80%
Encinitas $0.31949 | $6,21299 | $0.00 $0.00 T0.00 1.48%
Escondido FI7,8983Z | SIL9322T | %000 | 000 5000 2.84%
Imperial Beach BABeE | ¥227909 | 5000 $0.00 “$0.00 0.54%
La Mesa $6,614.94 140096 | $0.00 $0.00 $0.00 1.05%
Lemon Grove $BO8IZ | 523842 | $0.00 $000 $0.00 0.57%
National City 56,28268 | 9418845 | 000 | 00 [ W0 1.00%
Oceanside F25I002 | 51500658 $0.00 000 | %000 3.57%
Poway $9ATBI1 ~ $6,30261 | $0.00 ~ 5000 [ $0.00 151%
San Diego SIBI3%667 | $6/55%778 [ 000 000 | 3000 20.86%
San Marcos $35,10896 | 32207264 $0.00 $0.00 $0.00 5.26%
Santee SILI3351 —7A5A0 5000 30.00 —3000 177%
Solana Beach 53,6805 $2,456.30 $0.00 $0.00 $0.00 0.58%
Vista SIT61205 | %7.781.37 | $0.00 — S0.00 |  $0.00 1.84%
Unincorporated $243,253.67 $162,169.12 %0.00 ~30.00 $0.00 38.61%
" Aitport Authority | 3300000 [ 3200000 [  %0.00 [~ 3000 | 30.00 0.48%
= Port Disttict | 3300000 [ 3200000 | %0.00 $0.00 $0.00 0.48%
Program Totals | . 630,000.00° | . 42000000 | _ .0.00 0.00 0.00 100.0%

** please note Co-Permittee's Airport Authority and Port District are not parhicipatihg in the Test Claim.




MOU

Copermittee %
FY 07-08 FY 08-09 FY 09-10 FY 10-11 FY11-12 | % of Total

Carlsbad $2186.88 | $8373.75 ~$16,/47.50 | : PI846L.13 3.19%
Chula Vista — 3721875 $1243750 $BI7500 | 031875 | $BLB3A72 5.50%
Coronado $1,365.00 $2,73000 | 35460.00 [ ¥5,733.00 $6,019.66 1.04%
Del Mar $800.63 | SLO0IZS |  $5,20250 [ 9336263 | $3530.76 0.61%
El Cajon 3329438 | $6538. $13,177.50 $13,83638 | 1452821 251%
Encinitas — $2,756.25 551250 | SI1L02500 | S$1157625 1215507 210%
Escondido $93B00 | 3987000 | 31974000 [ $0,727.00 | $21,763.37 3.76%
Tmperial Beach SL77313 5254625 5,00250 $5.3471 35,614.40 0.97%
La Mesa 3Z,205.00 $AT0.00 _zgij [ 30,26100 | 724 1.68%
Lemon Grove SI3BT5 | 267750 | - [ $8275 | 3590389 1.02%
National City — 52231 5446250 ~ 339500 | ; $9,839.82 1.70%
Oceanside 3619500 | 1239000 | 32478000 | 52601900 [ %2/31997 4.72%
Poway WIS | SRS | SBAI0 | SET | SR D 2579
San Dicgo FGEXY IR SR vy iR S 5V AS R W (R 3 V(XY (A YT
San Marcos IS0 | $651000 | 313,020.00 $13,67T00 | 51435455 248%
Santce $257250 | 514500 | SI0,290.00 | SI0B0ES0 | BIL3HET3 1.96%
ST B SR A i R L B YL YT
Victa “IIABT5 | SRS | 313,755.00 $EA275 | 51516490 2.60%
~Unincorporated ¥39,053.75 §78,06750 [ 515613500 | 316394175 | $172138.99 29.74%
— Anport Awthority | $9B438 | 31,9687 $3,93750 $L13138 $134T10 0.75%
Port District ~—%1,089.58 1875 SI35750 1 357508 ST 804.15 0.83%
Program Totals . | $135,250.00 | $262,500.00- | $525,000.00 | $551,250.00 | 9578,813.00 | _ 100.0%

** Please note Co-Permittee's Airport Authority and Port District aré not participating in the Test Claim.




Fiscal Year Costs
FY 07-08 FY _08-09 FY 09-10 FY 10-11 FY 11-12
Carlsbad $45,973.20 $47,720.18 $32,593.54 $33,832.10 $35,117.72
Chula Vista ~$9,648.00 $11,357.00 | ; — $7,01000 | 3
Coronado $10,186.00 $11,6/8.00 $11,755.00 $12,225.00 $12,714.00
Del Mar $14,640.12 $16,084.22 $16,655.10 $17,248.81 $17,866.27
El Cajon $14,958.57 $21,430.97 $19,364.64 $20,139.23 $20,944.80
Encinitas $13,806.00 $16,339.00 $14,060.00 $14,622.00 $15,207.00 |
Escondido $1,710.00 $4,560.00 $4,700.00 $4,840.00 $4,980.00
Imperial Beach $4,536.00 $4,980.00 $4,968.00 $5,167.00 $5,373.00
La Mesa $3,304.00 $4,760.00 $4,960.00 $5,158.00 $5,364.00
Lemon Grove $4,428.00 $4,861.00 $4,068.00 $5,167.00 $5,373.00
National City $14,345.40 $10,208.64 $10,616.99 $11,041.67 | $11,483.33
Oceanside $10,620.00 $13,578.00 $11,798.00 $12,270.00 $12,761.00 |
Poway $8,097.00 $14,650.00 $13,128.00 $13,653.00 $14,199.00
San Diego '$26,391.00 $37,636.56 | $39,142.02 | $40,707.70 | $42,336.01
San Marcos $23,094.00- $25,097.00 $26,101.00 | $27,145.00 $28,231.00
Santee $17,701.00 $18,866.00 $15,490.00 $16,110.00 $16,754.00
Solana Beach $5,786.00 $6,017.44 $6,258.14 $6,508.46 $6,768.80
Vista $4,818.00 $10,309.85 $7,872.01 $11,264.25 $8,514.37
Unincorporated $25,989.00 $32,862.00 $28,342.00 $29,475.00 $30,654.00 |
[ =—"Port District ¥ * * * *
[Program Totals, T§60,051.20 | 9315,00486 | $280378.44 | SDLABLT | $267,74958

* Co-Pemittee Not Participating in Test Claim




Costs

Copermittee M‘?U
0

FY 07-08 FY 08-09 FY 09-10 FY 10-11 FY11-12 % of Total
Carlsbad J0.00 — 1733300 1 SI520035 | SIOI035 [ 32006587 3.19%
Chula Vista 30.00 §2988563 | WOL37992 | $3294891 [ $34596.32 5.50%
Coronado $0.00 $5,091.10 3593366 | $,2303% | ¥654185 1.04%
Del Mar $0.00 B3ME5T | 3348032 [ 9365433 [ $3.83705 0.61%
El Cajon %0.00 $13,638.71 $14.320.65 $15,036.68 $15,788.50 251%
Frcinitas 000 | SILAI088 | SIT98T4Z | 31258040 | 31320950 >10%
Te—TE W0 30090 | SIS | 55507 | SB65130 376%
Imperial Beach F0.00 55,270.74 $5,054.28 B581099 [ %6,10153 0.97%
Ta oo 30.00 SUTBT0 | 3958514 | 31006439 | 31056780 Tea%
Temon Grove F0.00 5L [ SEDES | I | $64160d 102%
National City —$0.00 ~$9,237.38 §9,699.05 | SI0I84ZT | 51069341 1.70%
Oceanside $0.00 32564730 [ $20,929.68 | 32827615 [ %29,689903 4.72%
Poway 000 | BIB9ATE | SI466298 | 31539612 | $16,16597 5%
San Diego 000 | 315991526 | SI6751I0 | 517630660 | SI8512176 043%
San Marcos $0.00 $13,475.70 SILTA9 | 51485696 | 3$15,599.80 2.48%
Santee $0.00 $10,650.15 FITI8Z66 | SIL7A1L79 | 312328387 1.96%
Solana Beach 000 | WAEEE | $AE7846 | WAIIZSE [ 3515800 0.82%
Vista F000 | 314723643 | S1498825 [ 51569566 | 31648043 2.62%
Unincorporated 30.00 SI61599.75 | 3169,679.79 | S17816372Z | SIB7,071.72 29.74%
 Airport Authority | 9000 | 40531 | 3420908 T AT303 $471768 0.75%
ot Disteict SO0 | SEBINT | BV | HIEE | B0 083%
Program Totals - - "~ $0.00. $543,37500 | 957054400 | $599071.00 | $629,024.00 100.0%

** please note Co-Permittee;s Airport Authority and Port District are not participating in the Test Cléim.




C , Total Fiscal Year Costs for Each Co-Permittee
opermittee
"FY 07-08 FY 08-09 " FY 09-10 FY 10-11 FY 11-12 TOTAL . I
Carlsbad $199,503.98 $208,852.90 $184,787.31 $201,604.20 $214,254.30 1,009,002.70
Chula Vista $1,013,871.41 $2,236,213.23 | $1,998,331.92 $2,082,497.66 $2,146,437.04 $9,477,351.24]
Coronado $166,243.19 $148,092.79 $153,669.00 $159,746.00 $166,219.66 [ $793,970.64
Del Mar $54,449.97 $119,190.17 $123,603.48 $130,464.14 $135,053.69
El Cajon $113,704.46 $515,394.60 $544,812.79 $595,862.29 $629,236.51
Encinitas $81,367.44 $129,331.50 $131,453.19 $142,381.98 $144,883.57
Escondido $431,460.32 $428,053.11 $444,651.45 $472,177.07 $486,030.67 .
Imperial Beach $260,389.02 $327,929.34 $342,091.42 $361,147.85 $374,786.28 $1,666,343.90
La Mesa $168,357.06 $197,078.34 $212,520.02 $233,312.75 $248,701.58 $1,059,969.75
Lemon Grove $60,337.37 $114,182.48 . $118,751.70 $125,698.28 $128,552.16 $547,521.99
National City - $260,548.65 $289,599.85 $301,204.23 $317,008.64 $326,171.74 $1,494,533.12
Oceanside $1,356,146.02 $1,432,978.98 | $1,483,750.68 $1,698,237.15 $1,764,020.90 $7,735,133.73
Poway $681,174.29 $761,839.60 $787,632.64 $822,392.50 $847,784.27 $3,900,823.29
San Diego $4,162,388.30 $3,556,601.35 | $3,723,125.34 $3,980,638.85 $4,126,890.74 $19,549,644.58
San Marcos $234,255.96 $249,386.82 $244,916.65 $262,712.66 $271,081.61 $1,262,353.70
Santee $120,159.11 $139,999.55 $138,985.66 $148,550.29 $150,712.60 [ $698,407.21
Solana Beach $38,474.16 $52,426.04 $59,031.39 $58,654.80 $50,992.16 $259,578.54
Vista $280,959.42 $364,128.55 $376,681.19 $402,978.91 $413,305.40 $1,838,053.47
Unincorporated $1,485,274 $1,835,181 $1,812,989 $1,955,099 $1,977,506 $9,066,050.01|
— Airport Authority * " * " * $0.00
I Port District * - * * . 0.00
Program Totals - | $11,169,064.45 |. $13,106,460.68 .| $13,182,989:32 | $14,151,165.24 $14,602,620.61 [$66.212,290.30

* -Co-Permittee Not Participating in Test Claim




CITY OF LAKE FOREST

May 14, 2009

Mayor

Mark Tettemer

Via US Mail and E'mai] Mayor Pro Tem

: Peter Herzog

Mr. John H. Robertus , Council Members

Executive Officer Cath iiﬁgéglﬁiﬁoa

California Regional Water Quality Control Board, San Diego Region Harcia Rudollgah
9174 Sky Park Court, Suite 100

: : City M
San Diego, CA 92123 Robteyrt c.aﬁﬁﬁé’{

Subject: Comments on Tentative Order No. R9-2009-0002, NPDES No. CAS0108740,
Waste Discharge Requirements for Discharges for Runoff from the Municipal
Separate Storm Sewer Systems (MS4s) Draining the Watershed of the County
of Orange, the Incorporated Cities of Orange County, and the Orange County
Flood Control District within the San Diego Region

Dear Mr. Robertus:

The City of Lake Forest (“City”) submits this letter to the California Regional Water
Quality Control Board, San Diego Region (“SDRWQCB”) to convey the City’s formal
written comments for Tentative Order No, R9-2009-0002/NPDES Permit No.
CAS0108740 (“Draft Permit”). The City is additionally aware that the County of Orange
(“County™) is submitting a similar comment letter regarding specific conditions contained
in the Draft Permit. The City would like to express its full support for the County’s
comments and intends the comments contained in this letter to supplement those
submiited by the County. Accordingly, please consider the County’s comments to be
incorporated in the City’s letter by this reference. The City’s comments follow,

GLOBAL COMMENTS

During the last public hearing on the Draft Permit, in February, 2008, the SDRWQCB
Board directed Board Staff to revise the permit to achieve greater consistency with Phase
1 MS4 permits throughout the state, and to provide stakeholders and the regulated
community with a meaningful opportunity to assist in the development of the revisions.
Unfortunately, the Draft Permit was released without cooperative input from the
regulated community prior to its release and, more significantly, is entirely inconsistent
with other Large MS4 Permits issued throughout the state.

Indeed, a brief comparison of the Draft Permit with the North Orange County MS4

Permit that is likely to be adopted by the California Regional Water Quality Control

Board, Santa Ana Region (“SARWQCB”) on May 22, 2009, reveals that there is a

significant disparity between the two permits. The North Orange County MS4 Permit is

of particular concern because many of the Copermittees, including the City, are subject to
. E AB!
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both the North Orange County Permit, and the Draft Permit. Inconsistencies between the
two permits create bureaucratic hurdles that cost the City time and valuable resources,
Furthermore, the conspicuous disparity between the permits are likely to cause confusion

among the public, and discourage public acceptance and participation in clean water
efforts. .

In addition to the consistency issues, the Draft Permit largely conflicts with guidance
from the State Water Resources Control Board (“State Board”) and the United States
Environmental Protection Agency (“EPA™). This deviation from agency guidance, and
industry practice is most stark in the Draft Permit’s Numeric Effluent Limits (*NEL”)
and Municipal Action Level (“MAL”) requirements. As described more fully below,
these aspects of the Draft Permit exceed the standards for municipal discharges set forth
in the Clean Water Act and/or completely ignore State Board studies on whether such
provisions can be feasibly implemented in MS4 permits. The City’s specific comments
on the Draft Permit follow. '

SPECIFIC COMMENTS

HOLDING DRY WEATHER FLOWS TO A DIFFERENT COMPLIANCE STANDARD VIOLATES
THE CLEAN WATER ACT '

The Draft Permit attempts to impose a higher compliance standard for dry weather
“discharges. Pursuant to this heightened standard, the Draft Permit imposes NELs for dry
weather discharges from the MS4, The Draft Permit states that this heightened standard
is warranted because the Clean Water Act requires MS4 permits to prohibit discharges of

~ non-stormwater, and dry weather flows constituted non-stormwater.

The Clean Water Act clearly defines the discharge requirements for MS4 permits.
Pursuant to the Clean Water Act, NPDES permits may be issued on a system or
jurisdiction-wide basis, and must include a requirement to effectively prohibit non-

- stormwater discharges into the storm sewer, and must require controls to reduce the
discharge of pollutants from the storm sewer to the maximum extent practicable. (33
U.S.C. § 1342(p)(3)(B).) The Clean Water Act does not distinguish between wet weather
and dry weather discharges, and thus does not support a heightened standard for
discharges of non-stormwater from MS4s,

Moreover, the NELs in the Draft Permit directly conflict with the findings of the State
Water Resources Control Board’s (“State Board”) Blue-Ribbon Panel Report on the
feasibility of numeric effluent limits in MS4 permits. After an exhaustive investigation
into the feasibility of numeric effluent limits and action levels, the Blue Ribbon Panel
found “[i]t is not feasible at this time to set enforceable numeric effluent criteria for
municipal BMPs and in particular urban discharges.” (Blue Ribbon Panel Report, pp. 8.)
Nonetheless, the Draft Permit includes NELs for dry weather flows. When this
inconsistency was brought to the attention of Regional Board staff, it was dismissed on
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the grounds that the Blue Ribbon Panel report applied only to wet weather flows. As
stated above, the Clean Water Act makes no such distinction.

While the SDRWQCB may have the-authority to-impose restrictionsin Waste Discharge
Requirements that exceed the requirements of the Clean Water Act, when imposing such

_ restrictions, the SDRWQCB must comply with applicable State laws. (City of Burbank v.

State Water Resources Control Board (2005) 35 Cal.4th 613; see also Defenders of
Wildlife v. Brown (9" Cir. 1999) 191 F.3d, 1159, 1166.) These include but are not
limited to the California Environmental Quality Act, and Water Code sections 13241 and
13000. The Draft Permit does not comply with these requirements,

Imposing NELs in the Draft permit will result in numerous unintended consequences,
including the possibility that the Copermittees will be held liable for mandatory minimum
penalties for exceeding the NELs, For that reason, the City requests that the SDRWQCB
remove the NEL requirements from the Draﬁ Permit.

IMPOSING MUNICIPAL ACTION LEVELS IS UNNECESSARY AND CONTRARY TO EPA AND
STATE WATER RESOURCES CONTROL BOARD GUIDANCE :

The Draft Permit includes MALSs. Pursuant to the Draft permit, beginning in the fourth
year after adoption of the permit, discharges from the MS4 that exceed the MALs createa
presumption that the permittee is not complying with the Maximum Extent Practicable

(*MEP”) standard. In other words, the permittee would be presumed to be in violation of
the permit. The decision to include MALs in the Draft Permit ignores guidance from the

. State Board and the EPA, as well as the MS4 Permits adopted by other Regional Boards.

The MALs in the Draft Permit directly conflict with the State Board’s Blue-Ribbon Panel
Report findings. The MALs recommended by the Blue Ribbon Report were to be used as
a management tool to indicate when additional Best Management Practices (“BMPs”) are
necessary, not a point of compliance. In contrast, the MALs in the Draft Permit are tied
to MEP compliance and as a result are effectively NELs. As stated above, the Blue
Ribbon Panel found that NELs for municipal BMPs and urban dlscharges are not
feasible. By imposing NELs by a different name, the Draft Permit flatly ignores the Blue
Ribbon Report’s recommendations.

Additionally, the Draft Permit’s attempt to tie compliance with the MEP standard to non-
compliance with MALs is not supported by the Clean Water Act. The MEP standard is
designed to allow the Copermittees flexibility to implement effective and feasible BMPs
to address stormwater pollution. This interpretation of the MEP standard is supported by
the EPA. (See 64 Fed. Reg, 68721, 68754 (Dec. 8, 1999) [“EPA has intentionaily not
provided a precise definition of MEP to allow maximum flexibility in MS4 permitting.
MS4s need the flexibility to optimize reductions in stormwater pollutants on a location-
by-location basis”].) It is also endorsed by the State Board. (State Water Board Order
WQ 2000-11 at p. 20 [“MEP requires permittees to choose effective BMPs, and to reject
applicable BMPs only where other effective BMPs will serve the same purpose, the
BMPs would not be technically feasible, or the cost would be prohibitive™].)

a
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Defining MEP compliance with a single MAL standard violates the intent of the Clean
Water Act to give the municipal permittees the discretion and flexibility to do use BMPs
to prevent and/or treat discharges from their MS4s. This is the approach taken by the

recently adopted Ventura County Large MS4 Permit, nor the North Orange County Large
MS4 Permit includes NELs or MALs." The Draft permit should reflect the national and
statewide guidelines on MALs. For that reason, the SDRWQCB should either revise the
Draft Permit to meet the recommendations from the Blue Ribbon Panel, or remove the
MALSs from the Draft Permit.

THE DRAFT PERMIT IMPERMISSIBLY ATTEMPTS TO REGULATE AGRICULTURAL
SOURCES, NATURAL SOURCES, AND OTHER NON-POINT SOURCE DISCHARGES

The Draft permit has removed the word “urban” from everywhere it formerly modified
the word “runoff”. This universal change suggests that the Copermittees are responsible
not just for urban runoff, but all runoff. Holding the Copermittees to this heightened
standard exceeds the jurisdiction and intent of the Clean Water Act.

MS4 Permits are NPDES Permits. Pursuant to the Clean Water Act, NPDES permits
regulate point source discharges. By definition, agricultural discharges are not point
sources, even when they are discharged from a conveyance that would meet the definition
of a point source. By removing the term “urban” from the Draft permit, the Draft Permit
would hold the Copermittees liable for agricultural and other non-point source discharges
that enter and exit their MS4. Because agricultural discharges are not point sources, they
are not subject to regulation with NPDES permits. Attempting to include agricultural
discharges in the Draft Permit therefore exceeds the Clean Water Act’s jurisdiction,

The history of the Clean Water Act demonstrates that it was intended to regulate urban

~ runoff rather than agricultural sources and other non-point discharges. Indeed, when
issuing the MS4 Permit regulations in 1990, EPA stated, “it is the intent of EPA that
[stormwater] management plans and other components of the programs focus on the
urbanized and developing areas of the county.” (55 Fed. Reg. 47989, 48041 (Nov. 16,
1990).) The urban discharge focus is reflected in the San Diego Region Basin Plan which
discusses the problem of stormwater runoff in terms of urbanization and cites to EPA
Guidance limiting regulation of stormwater to urban sources. (See San Diego Basin Plan,
pp. 4-78, 4-79.) There is simply no support for the Draft permit’s attempt to expand the
scope of regulation by adding additional sources of regulated discharges.

By removing the term “urban” from the Draft Permit, the SDRWQCB has potentially
enlarged the scope of regulation to include agricultural discharges, other traditional non-
point source discharges, and naturally occurring pollutant discharges. As stated above,

' While the North Orange County permit incorporates Total Maximum Daily Loads (“TMDLs”) that have
specific waste load allocations, these TMDLs are being implemented through an iterative BMP process.
Thus there are no direct effluent limits in the permit at this time,





