IV. CALIFORNIA CIVIL CODE SECTION 3334 DOES NOT SUPPORT
THE AWARD OF BENEFIT DAMAGES IN THIS CASE

As amended in 1992, Civil Code section 3334 provides that the measure of

damages for a trespass'is the reasonable cost of remediatién‘ and the value of the

use of the property, measured as the “greater of the reasonable rental value of that.
property or the benefits obtainéd by the ber'son wrongfully oécupyin g the prépeﬁy
by reason of that wrongful occ;upaticm.” (Civ. Code, § 3334, subds. (a), (b)(1).)
Based on the trial court’s miéapplicatioﬁ of this provision—which Was clearly
intended to deter those who in_fenﬁonally dump hazardous wastes to avoid ’properi
disposél costs—Watson was permitted to reap an additional award of almost .
. $14.3 million that bears 1o relationship to any damages suffered by Watsoﬁ, the
value of the ‘propert'yl, or Shell’s culpability. . o

A.  Retroactive Application of the 1992 Amendment to Section 3334
Is Improper ' ' '

Watson does not dispute that neither the text nor the legislative history of
. the 1992 amendment to Sccfion 3334 evidences any intent that the amendments be
applied retroactively.'* (See RB:51-52.) Nor does Watson dispute that a law that
affects rights or obligatidns tilat were performed or existed prior to its passage is
impermissibly retxoactive.v (See Aetna C’a;_s*. & Surety Co. v. Industrial Accident
Com. (1947) 30 Cal.2d 388,391) .

' Insthad, Watson argues, in essence, that ruleé governixi g retroactivity have .
10 application in cdntinuing nuisance and éontinﬁing trespass cases because, under
Mahgini v. Aerojet and its progeny, “Shell committed a new tort each déy that it
failed t;> clean up the contarnination.” (RB:51 [citing Capogeannis v. Superior
Court (1993) 12 Cal. App.4® 668; 676; Mangini v. Aerojet-General Corp. (1991)

' That the amendments were intended to have prospective effect only is
evidenced by the use of the present tense: “the value of the use of the property
shallbe . ...” (Civ. Code, § 3334.) “The language ‘shall be’ has been construed -
fo %ive an acta pros:?ective effect 'onlgl.” (Helm v. Boliman, (1959) 176 '
Cal.App.2d 838, 843 [citation omitted].) i
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230 Cal.App3d 1125, 1143].) The'Mdngini line of cases, however, d.oesvnot touch
on the issue of retroactivity. Thus, it offers no support for the proposition that

continuing trespass cases constitute an exception to the rule that a statute is

: -~»impenn:i—g’sébly;retroactive—if—it—substantiall—yfchan ges “the legal effect of 'pa"st---a-rv;f e

events” (detna, 30 Cal.2d at p- 394), or “impbs[és] new or differeht, liabilities
based upon such conduct” (Tapia v. Superior Court (1991) 53 Cal.3d 282, 291;

accord Evangelatos v. Superior Court (1988) 44 Cal.3d 1188, 1225—1226.) A

statute that chan ges the measure or method of computing cOrhpen‘sation for an

- injury is impermissibly retrospective when it is applied to an injury sustained

~ before the date of the statute. (Aetna, 30 Cal.2d at pp. 392-393; see Helm v.

Bollman (1959) 176 Cal.App.2d 838, 843 [where amended statute providés for
double damages for trespass where former statute allowed' only actuéi detriment,
statute was imp_roperly retroactive].j |

 Inthis case, it is the risk of nev;z and substantially different penalties ‘that
makc\s the amendments to Section 3334 itﬁperniissibly retroactive as ‘applied by

Watson and as allowed by the trial judge. Applying the 1992 amendment to allow

- “benefit damages” baécd on an alleged leak that Watson claims occurred

“anywhere from twenty to thifty years pﬁor to the am‘eﬁdment (RT:5891) would

dramatically and impermissibly change the legal effect of the trespass, exposing
Shell to damages that were inconceivable at the time of the alleged negligence.
Theé continuing trespass doctrine does not change this result. Even if it

allows a plaintiff to bring successive actions for relief so long as a trespass

remains unabated, it does not, and cannot, be used to change the legal effect of

conduct that was complete before the statute was cnacted; (Séé Aetnq, 30 Cal.2d
2t pp. 304-395.) | |

In conclusory fashion, Watson contends that detna is “clearly
distinguishable” because it involved a si‘nglé injury fhat occurred before the law
'change:_d. (RB:51.) As Shell -has explained (AOB:34-35), however, that is

precisely the issue in this case. Although there is no admissible evidence that any
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of Shell’s pipelines ever leaked, according to Watson’s own experts émy such leak -
must have occurred at least nineteen years before the legislature amended Section

3334 1n 1992, as Watson contended the leak was of old leaded gasoline from

f—;—pipelh]cs—that—.h_adfbeen—ftakenfbutfoffs ervibcﬁinr:»1,7973;_—7_—,;1nd-z,’ﬁk‘mg..the.I'eaklha.dﬁto,have;:,,‘,_;,,ﬁ.,.,,,-,,,-.,;,,,,,,
been terminated before that time: (RT:1 583, 5891.) Asin Aetna,v it was thaf
alleged leak that constituted the predicate event upon which Watson’s ri ght to
recovery is based and it is that date that determines the law to be applied. (See -

" Aetna, 30 Cal.2d at pp; 39_2—393 [holding that industrial injury was “the basis of
the right to be compensated” rather than the later discovery of the resulting
disability].) Because the alleged leak occurred twenty years or more before the
1992 amendment was passed, that amendment cannot be ap.pllied retroactively to
‘change the legal effect of that alleged leak. : ' |

" Watson also argues that the. 19921 amendment was not intended to change
the law, but "simply to clarify the definition of “value of the use.” (RB:51-52
(citing Westerﬁ Sec; Bank, NA. v. Supe’rior Court (1997) 15 Cal.4™ 232,243)) ¥ |
This argument is particularly astounding 'given the wholesale change in the
measure of damages Watson contends was authorized by 'the 1992 amendment.
Watson contends that the 1992 ame'ndr:ient authorizes an award of damages that

. far exeeeds the value of the property, the injury to Watson, the culpability of Shell,

' Watson’s reliance on Western Securlgy Bank, N.A. v. Superior Court

(1997) 15 Cal.4th 232, 243 is mlslplaced. In Western Security, the issue was
whether legislation stating that a letter of credit was not a form of suretyship
obligation for Furposes of anti-deficiency laws, was a change in the law or a
clanfication of the existing law. In finding that it was a clarification, the Supreme
Courtlooked to the bill itself, which specifically stated that it was the intent of the
legislature to abrogate a lower court’s mlln%_%n the issueand confirmthe :

- expectations of the parties. (/d. at p. 245.) ‘The Court noted that the legislature
had acted promptly to “protect those 3)art1e_sf [who had entered prior transactions]

. expectations and restore certainty and stability to those transactions.” Thus, the

legislative intent that the Iprovisions apply to all existing loan transactions was
evident, (Jd. atp.246.) In this case, there is no evidence that the legislature was
ref!pondmg to a perceived problem with the judicial construction of a statute. Nor
did the legislature indicate its intent that the amendments be applied retroactively.
The reasoning of Western Sectirity is simply inapplicable here. :
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or any bounds of reasonableness. To now argue that these changes do not work a
- substantial change in the law and constitute a mere “clarification” of the existing
law strains credulity.

.,Wa‘tsoﬁ,(:annot.havé,it' both ways. If:the 1992 amendment is a “mere

~ clarification” of the existing law, it cannot authorize the kind of patenﬂy excessive
“benefit damages” proposed by Watsbn. If that amendment was, however, |

intended to operaté as Watson argu§s, then to épply it to thlS case would be

" impermissibly retroactive. '

B. The Législat‘i ve History Establishes that the 1992 Amendment
Was Not Intended to Apply to Accidental, Undetected .
Contamination

In discussing the legislative history of the 1992 amendment to Section
3334, it is worth keeping in mind the central tenet of statutorycohstruction:'

“It is a well-settled maxim of statutory construction that ‘a .
statute is to be construed in such a way as to render it
reasonable; fair and harmonious with (its) manifest (legislative)
purposes. . 7 (citations), and the literal meaning of its words
must give way to avoid harsh results and mischievous or
absurd consequences.’”

(Kmney v. Vaccari (1980) 27 Cal.3d 348, 357 (quoting County of San Diego v.
Muniz (1978) 22 Cal.3d 29, 36 (alterations in original) (inner quotations omitted) -
-(emphasis added) y - ' ' 5 . |

‘ No appcllate court has yet construed Civil Code SCCthI‘l 3334 as amended.
The }eglslatlve history, however, makes clear that the leglslature s manifest
purpose in am‘encllingl Civil Code section 3334 was to remove the economic
incentive that was driving so—callgd “midnight dumperé,” who reaﬁed substantial
profits by consciousli decidihg to dispose of or dump hazardous wastes '
improperly. (See, e.g., CT§2059 [under amendments to Section 3334, “[t]he
mieasure of damages would take into account the benefits obtained by the

trespass—the cost saved by not properly disposing of the poliutants.”].)
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Nothing in the legislative history indicates that the legislature intended this
new remedy permitting disgorgement of a midnight dumper’s avoided disposal

costs to apply outside of cases of wrongful and conscious decisions to trespass,

and-Watson offers no evidence that it did.. Indeed, the.passages cited by Watson- .~ -
~ confirm, rather than contradict, this manifest legislative purpose. (See, e.g., RB:46 |
[Watson citing sponsor of the amendment explaining that amendmént is aimed at

~ revenues to trespasser “from using the law 70 a’isposé of toxic wastes.” (emphasis
added)]; RB:47 [Watson citing references to trespasser “dumping toxic wéstes_”

and the “economic incentive to continue dumping”).) Each of Watson’s

references to the statements of the bill’s authors and spdnsoré discusses a

- conscious decisionkto dispbse of wastes improperly on another’s property.

Watson nonetheless contends tha_t the amendments should be read
éxpansively to include any benefit, of any kind, obtained through éven the most -
inadvertent trespass. (See RB:44-45.) Straining to support this interpretation,
Watson seizes on just two words in the legislative history: “The bill is intended to '

address the concermns, among others, of landowners who have found intentional

* dumping of hazardous wastes onto their desert land.” (RB:45, quoting CT:2048.) _
A]though this passagé cbrresponds exactly with both the'plain meaning of the
statute and the mterpretatlon Shell attributes to the 1992 amendment, Watson
argues that the words “among others™ give the statute broad appllcablllty in any
case, regardless of the néture of the trespasser’s conduct or intent. (RB:45.) The
fact remains, however, that “midnight dumping” is the anly example given and a
limitation to 1ntent10nally illegal dumping is completely consistent with every

| other statement in the legislative hlstory (See CT:2048.)

Watson’s effort to argue that the phrase “among others”. expahds the scope

of the statute to situations not contemplated anywhere in the legis]étiVe history, or
~ in the class of conduct specifically discussed in that history, is éontrary to accepted
rules of statutory construction. (See Cafifornia Coastal Com. v. Quanta Inv. Corp.
(1980) 113 Cal.App.3d 579, 606 [noting that “where words of more general
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import are used in connection with words enumerating a more. specific class of
activities, the generai words should be construed as referring only to activities of
the same type as those enumerated.”] (citations omitted).) In light of this well-
settled rule r—and——thc—r—cst—df—t'hé legislati ve—ﬁistoifyrthefphraseifamon g-others™ 1l
" 'merely means that the‘lcgisléture did not want to limit the example to intentionélly o
1llegal dumping of hazardous wastes onto desert land, but to note that the
amendment would also apply to 1ntent10naIIy wrongful trespasses against other
- types-of landowners, such as owners of a coastal marsh, mountain meadow, or
- vacani urban f:ot,' or to those who might be victimizgd by other similar conduct;
such as the d-umping'df tires or construction-debris instead of hazardous waste.
- Watson’s argumeht that the words “among others” somehow broadly override the
E plain meaﬁing of the rest of the legislative history of the 1992 émenément is
baseless. N ' |
4 Ironically, Watson accuses Shell of relylng on legislative “silence” to
construe the stamte'(RB:.45), even though it is Shell’s construction that is
. overwhelmingly supported by the legislative history and Watson’s view that finds .
no such support. The legislaﬁve History consiste'nﬂy articulates the concern that
was driving the Iegi’sléture in passing the 1992 amendment: the financial Beneﬁt
‘thét accrues fo those who conséio,us]y choose to wrongfully dump 'hazafdbus waste
~on property to avoid incurting proper disposal costs. Nothing in the legislative
history, and nbthing in the history cited by Watson, supports the application of the
1992 amendment to an accidental, inadvertent and undiscovered spill of product
that provided absolutely no benefit to the alleged trespasser.

C.  Even if Watsop Had Proven a Pipeline Leak through Admzss;b]e
 Evidence, There Is No Evidence that Shell’s Conduct Was
Anything Other than Inadvertent :

Watson contends that Shell cannot avoid liability for “bcneﬁt damages”

vbecause there is no ewdence that Shell’s conduct was acmdenta or merely
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“negligent.” (RB: 42 .} However, as the trial court speciﬁcally held in granting
Shell’s non-suit on Watson s punitive damages claim:

. “Tsaw ] nothmg in the evidence that would indicate willful or
;,,:.f'cautxous [sic—conscious] disregard forthe rights or safety of

others. Despicable conduct, there’s no evidence that any
“employee knew of this contamination and refused fo do
anything about it. There’s no evidence of any ratification by
the Shell Oil Company. AndI just don’t think there’s enough
to go to the jury on that.”

- (RT: 3040-3041 (emphasis added).)

Watson dismisses the suggestion that the trial court’s ruling establishes that
the trespass was unintentional because of the higher burden of proof réquired for
punitive damages. (RB:43, fn 21.) The trial court’s ruling, fxowever, is quite
clear: the court -foﬁnd “nothing in the evidence” to indi_cateA willful or conscious
conduct, concluded that there was “no evidence that any employee knew of this
contamination and refused to do anythiﬁg about it,” and impésed no limitation as
to the burden of proof on these findings. (RT:3040-3041.) Nor is there any
adm1551ble ev1dence in the record that Shell knew of the alleged leak, made any
dec1s1on to wrongfully avoid dlsposal costs or- remediate the contamination, or
intended to tiespass upon Watson’ s,property in any way. Watson’s effort to avoid
the clear import of the trial judge’s ruling is unavailing.

Watson makes a similarly baseless argument that the jury’s rejection of the
rmstake of fact defense demonstrates Shell intentionally trespassed on- Watson’s |
property. As an initial matter, Watson’s speculatlon as to the jury’s subjective
reasoning in rejecting the narrow mistake-of-fact safe harbor is not supported by- '
aﬁy evidence' whatsoever. Not would juror declarations or further evidentiary

inquiry in this regaf.d be proper under Evidence Code section 1150." Moreover,

: 1. The juror declarations submltted by Shell and discussed in Section III B,

" supra, merely confirmed the objective fact that the jury found in favor of Shell on -
the, B-2 Plume-—an overt act that was not only objectively ascertainable, but was
also apparent from the face of the verdict itself. This is in contrast to Watson’s
unsupported speculatlon as to the reason why the jury wrote “No” on the verdict
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the trial court expressly rejected Shell’s special verdict form that would have
asked the jury to specifically determine whether the unauthorized entry onto

Watson’ s property was intentional or the result of recklessness or neghgence

— ——(CT:5519; RT:5452- -5453.) S — e
~ More importantly, other than the unsupported speculation of its pipeline
expert, Watson offered absolultely no admissible, competent evidence to support
the conclusion that Shell knew that the pipelines were leaking or failed to clean up .
the pron‘ex’ty'in order to wrongfullj avoid remediation costs. The trial court -
recognized this fact in its ruling granting Shell’s nonsuit motion on Watson’s
punitive damages claim. Even if the jury’s finding on mistake of fact were
stretched to mean what Watson says it does, it still could not stand without any
" evidence supporting it, especially in light of Watson’s prejudicial and inadmissible
expert testimony and improper comments by Watsén’s experts and'counsel at trial.
Indeed, since the entire verdict must be reversed as a result of the trial court’s
‘highly prejudicial errors discussed above 1 in Sections II and ITF, the j jury’s finding
on the mistake-of-fact defense cames no weight.

The evidence of Shell’s conduct here is in sharp contrast to the case of a
midnight dumper who, by 111ega11y disposing of hazardous waste on another’s |
property, clea‘rly‘obt'ains a benefit “by reason of” the ﬁespess. In such cases, the -
dumper makes a conscious decision to avoid proper disposal costs and clearly 4

© enjoys a monetary benefit as a result. This view is consistent with the leglslatwe ‘
~ history of the 1992 Amendment and gives effect to the actual language ofthe
statute. (See also Cassmos v. Urion Oil Co. (1993) 14 Cal. App.4™ 1770, 17’77.
[allowm g plaintiff to recover benefit obtained by defendant measured by the

amount the defendant would have paid to properly dispose of wastewater that the

form in response to the questlon regarding the mistake-of-fact defense. Such
weculatxon as to the j Jury s subjective reasoning would be improper even if

atson had provided any evxdenhar(ir support for its speculation in this regard
(See Tramell, supra, 163 Cal.App.3d at pp. 172~ 173)
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defendant 1ntent10na!1y inj ected into plamtlffs property without plaintiff’s

consent] )

Nor are there any public policy reasons to conclude that Shel] reeexved a

+-benefit when it failed to-discover the purported leak here. Whereas.casesofa ..

conscious, intentional decision to trespass will oﬁ:en involve “benefits obtained”

by the defendant because 1ntent1ona] acts are presumably undertaken as a result of

-some cost-benefit analy31s cases of unknowmg, accidental trespasses are likely

not to result in any benefit to the defendant—because such inadvertent,

undiscovered leaks are not, by definifion, consciously undertaken in pursuit of

perceived benefits. Thus, the language of Section 3334, as well as the legislative

- history, supports the ephclus'ioﬂ that the “benefit damages” award against Shell in

this case was improper.

V. THE COURT ERRED BY ALLOWING WATSON’S EXPERT TO
APPLY A MEASURE -OF DAMAGES THAT HAS NO SUPPORT
UNDER CALIFORNIA LAW AND VASTLY OVERSTATES ANY
CLAIMED BENEFIT TO SHELL '

The trial court also erred by allowing Watson to use the weighted average -
cost of capltal (“WACC”) as a measure of Watson’s so-called “benefit damages.” -
(AOB: 40-50. ) Sheil’s Opemng Brief cited case law expressly rejectmg the
inherent subjectivity of such a measure-and pomted out that it was this very lack of
objectivity that made it possible for Watson’s expert, Allen Suderman, to.
artificially inflate Watson’s damages before the jury. (AOB:42-44.) The trial
court further_compounded that error by allowing Suderman to speculate about the
possible tax consequences of the award -and adjust the claimed amount upward to
account for such taxes. (Ses AOB:44-46) | ,

In response, Watson cites no pubhshed California authonty employing.the
WACC as a measure of damages, concedes that the- WACC provides a highly |
subj ective measure of damages, and ackpowledges that California law precludes

considering the tax consequences of a judgment. (RB:52-60.) Watson
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nonetheless contends that use of the WACC as a measure of its damages under
Section 3334 was appropriate. Watson is wrong.

" A. - Watson Effectively Concedes that the WACC Is a Subj'ecti ve
Measurement and that Its Use as a Measure of Damages I -,

" Unprecedented in California Law

No California court has ever endorsed the use of a WACC-based -
calculation as a measure of tort damages, in part because it resulis in obvious
discrimination between litigants, and in part because it is highly susceptible to
. manipulation.'” (See AOB:41-42.) Watson does not dispute cithef of these
assertions. Nor does Watson cite 'aﬁy.Callifbmia case that has endorsed the use of
the WACC to calculate damages. | . |

| Instead, Watson argues that some courts, in rejecting use of the WACC, _
have noted'that it may yield a number that reflects the actual cost of capital fqr a
particular entity over time. Watson suggests that such an observation prQ\;ideé
adequate support for its use of the WACC in'this case. (RB:56.) But these same
courts that have recognized that WACC may accurately meaéure a company’s cost
of capital, have gone oﬁ to reject the use of WACC as a ineasure of damages. (See
Staﬁdard Mfg. Co. v. United States (1999) 42 Fed. Cl. 748, 778; BrunsWick Corp.
v. United States (1996) 36 Fed. Cl. 204, 218-219.) |

‘ Sz‘andard Manufacturing and Brunswick were patent infringement cases in
© which the defendaht had consciously and Sucéessﬁllly eﬁploited the plaintiffs’
~ patents to their own Berieﬁt, obtaining sums that should rightly have gone to the
plaintiffs. Even in these cases, however, the 6ourts' rejected use of the WACC as

too subjective a measure of damages, noting the strong judicial policy in favor of

17 Shell objected to Suderman’s use of WACC as a measure of damages by
two motions in limine, (CT:1782-1787,3610-3617.) The trial court deniedgboth
requests. (CT:2875-2877,4513-4514.) Shell renewed its objections at trial. .
(RT:2193.) Shell also sou%ht specific ju? instructions regarding the Ero;er
measure of damages, which were rejected by the court. (See C1:5770-5774.)
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uniformity and the “obvious discrimination” that would result between one litigant

and another. (Standard, 42 Fed.Cl. at p. 778; B‘runswiék, 36 Fed. Cl. at p. 219.)

Watson concedes that the WACC is a measure of damages that is unique to

afparticulardefen&antf—andfthat—i_t;yiéldsfar—damagefcalculation,fthatﬁisﬂhighly

subjective and can vary widely from defendant to defendant. (RB:53-54.) But
~ Watson argues that this kind of subjective calculation is justified by the “benefits

obtained” remedy of Section 3334, because “Section 3334 dictates “tailor-made’
consequences .speciﬁc 1o the polluting trespasser to ensure that the conduct will
not be economically profitable to that trespasser.” (RB:53.) Watson cites no |
authority for this proposition,18 nor does Watson explain v&%hy no court aWarding
damages under _ofher statutes providing for disgorgement remedies has ever
approved the use of WACC to calculate lost proﬁté or benefit damages.

- In fact, the only published California decision that has recognized equitable

" relief similar to “benefit damages” in a trespass case never mentions WACC and

refuses to award prejudgment interest for the time between the defendant’s
intentional di’sposal of wastewater on plaintiff’s prop'eﬁy’ and the date the plainfciff
ﬁ.led'-suit. (Cassinos, supra, 14 Cal.App.4™ 1770, ‘1790.) Although Ca..ssinos was
decided under the former version of Seétion 3334, the issue.before the court was
how to measure the “benefit” a defendant obtained by intentionally injecting |
excess was_teWéter into the plaintiff’s propérty without his consent in orderto
avoid cﬁsposal gos.ts. (Id. at p. 1777.) The court concluded under eduitable
principles fhat- the proper measure of thc plaintiff’s damages was the cost thaf the
defendanf would have paid to properly dispose of the _wastewatei." (Id. at pp.
1788-1789.) .'Notabiy, the appellate court reversed the trial court’s award of even

' Watson also argues that “Shell’s Catch-22 assertion that a particular -
calculation method is unacceptable unless there is a prior reported OFinion is flatly
wion%:f, (RB:54, fn, 23.) Shell made no such assertion. What Shell argued, and
what
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prejudgment interest at seven percent for the period between the wrongful disposal
of wastewater and the date the plaintiff filed suit. (Id. atp. 1790.)
Watson dismisses Cassinos out of hand, contending that it did not purport

toﬁrovide— a-set-of gui delines~for—calcﬁlaﬁng—thc—iva]uc—o f‘—t-he—.ben’eﬁtf-,ifbutfsimplyzf;—'~—'.+<—i—'~r<f~—.-.i~.—~ —

addressed the particular damages calculation in & particular set of circumstances.
(RB:54.) Watson even ‘goes so far as to argue that Cassinos “supports the use of
the WACC because the case makes clear the broad flexibility an injured party is

allowed in calculating damages with respeét t,b the wrongful occupation of real

| property.” (RB:54.) In fact, however, Cassinos deals specifically with the-

question of how to measure the “benefit” to a defendant for its conscious decisi on

to wrongfully occupy another’s property. (ld. atp. 1777.) And it allows only

. limited prejudgm'ent interest at the le‘gal rate of seven percent, not the outrageous

20-percent interest rate that Watson’s improper WACC analysis imposed on -
Shell." (Id. atp. 1790.) Thus the only authority on point is inconsistent with the

measure of damages endorsed by Watson and erroneously allowed by the trial

~ court. The géneral pn'ncipleiof “flexibility” in fashioning remedies does not

justify an award of damages that is unrelated to the actual injury to the plaintiff or

. the culpability of the defendant. Nor does it provide grounds for ignéring the only .

case authority that discusses this issue.

‘ ** In fact, no prgjudgment interest would be appropriate here because the
damages were unliquidated and were not of a sum certain at the time Watson filed
its complaint (See Cassinos, 14 Cal.Ag Ath atp. 1789.) In contrast to the
situation in Cassinos, where the defendant knew exactly how much wastewater it
'was consciously and wrongfully injecting into the plaintiff’s property and what the
costs of Hroper disposal were (id. at pp, 1789-1790), here there was no evidence .
that Shell was aware of the contamination when Watson filed its Complaint, knew
the contamination came from its pipelines (which Shell still denies), or knew what
the costs of remediation would be (as Watson did not even éa}tl;er all of the data
that Dagdigian used to draw the A or B-2 Plumes until Da 1%1an and Beresky
were hired to be expert witnesses a few months before trla%) hus any
prejudgment interest would be inappropriate here, let alone the 20-percent interest

permitted by the trial court.
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B. Watson Acknowledges that California Law Precludes
Consideration of the Tax Consequences of Economic Damages

The trial court also erred by allowing Suderman to apply a 34% multiplier
to his; \selready inflated WACC to yield an 1mperm1531ble “pre-tax” ca_xlculation.z0

(AOB:43; see CT:5168; RT.‘2I92'-2193.) Watson acknowledges that, under
iongstanding California law, the income tax consequences of economic' damage .
awards .are irrelevant and cannot be considered in the calculation of the plaintiff’s
damages. (RB:57-58; see Rodrigi;zez v. McDonnell Douglas Corp. (1978) 87
Cal.App.3d 626, 664-668 [income tax consequences of award of lost future
income irrelevant in peréonal injury action]; DePalma v. Westlahd Software House
(1990) 225 Cal.App.3d 1534, 1544-1545 [declining to allow jury to consider post-
ju dgment tax conseqﬁenbes of c.omp’ensatory damage award]; Danzig v. Jaék o
Grynberg & Assocs. (1984) 161 vCal‘.App.3d 1128, 1140 [“fax benefits, if any,
enjoyed by plaintiff class members as a result of their partnership investments are
irrelevant fo the restitution award of damageé”] )
a Watson also admits that its expert adjusted the WACC (which necessarily
yields an after-tax number (RT: 2181-21 83)) to a pre-tax number. (RB:58.)
Inexplicably, however, Watson denies that Suderman made the after-tax to pre-tax
adjustment because of thé tax consequences of any payment from Shell to Watson.
(RB:58.) Watson needs to reread the record. | ' 4 |
- In fact, Suderman expressly acknowledged that he was con?erﬁng Shell’s
WACC to a pre-tax calculaﬁon—Using the maximum corporate tax rate of 34%—
precxsely because such a payment would be deductible: |

“Well, the rationale [for converting to pre»tax dollars] would
“be the same rationale that you would use in any commercial
damage analysis, and that is that if Shell Oil Company must
- make a payment to Watson Land Cor‘npany, that payment will

20 She]l ﬁled written obj ectlons to Suderman’s adjustment of the WACC to .
account for the tax consequences of a judgment, (CT:5160-5163), and reiterated
its objections to this testimony at trial (RT: 2064-2069, 2193) ‘e trial court
nonetheless permitted the testimony. -(RT: 2157 219222193, 2284)
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be deductible by Shell Oil Company, and it will be taxable to
Watson Land.”

(CT:5168-5169; see RT:2223.)

In other words, Suden:nan boosted his WACC calculation to account for

and offset taxes he beheved Shell would save and Watson would later have to pay
on a jury award. Under the very law recognized by Watson, Suderman’s
speculation about the possible tax consequences of an award was improper and

* prejudicial. (See Danzig, 161 CalTApp;Bd at p. 1140.) Thus, the trial court erred

~ in allowing Suderman to spéculate about the possible tax consequences of aﬁy
_award and fo inflate his damage estimate based on that speculation.

G T be Jury’s Award of “Benefit Damages” under Secaon 3334
' Was Unreasonable as a Matter of Law

- Civil Code section 3359 requires that damages must bé reasonablé in all
cases. By using the gross]y inflated WACC and then -'manipulaﬁng it fortax
'puzpésés to produce an even more bloated measure of daméges, Watson received a
Windfall that violates Section 3359 because it bears no relationship to the actual
harm sufferédvby Watson, the value of the property at issue, of Shell’s culpability.
Where an award of damages is excessive, or so grossly disproportionate as to raise
a presumption that the jury based its results on passion or prejudice, it cannot be
‘allbwed to stand. (Las Paimas Assocs. v. La& Palmas Ctr. (1991) 235 Cal. App.3d
,1220 1252)) This limitation also applies to statutory damages (Guerm v. Kirst
(1949) 33 Cal.2d 402, 415.) ' ' '
In fact Watson fanned the flames in its closing argument makmg an
improper appeal to the jury to use Section 3334 benefit damages for purposes of -
punishihg and detferring Shell and other alleged polluters: |

“Money is a tremendous driving, powerful force. And there’s
reason-to say you should comply with law. And when you're
- talking environmental cleanup, you're talking huge dollars.
~ And if one dollar is a motivator, tens of millions of dollars are
stronger motlvators

(RT 5546. )
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Such an argument is especially inappropriate where the trial court
previously granted a nonsuit on Watson’s claim for punitive damages. (RT:3040-

3041 ) Shell speciﬁcally objected to suéh comiments afief the CIOSing argument

comments further ﬂlustrate why the award of $14.3 million in benefit damages is
unreasonable and should be vacated.
~ Watson contends that “[6]nce a party establishes that it is eatitled to

damages, daméges may be calculated using any reasonable basis, even if the result

reached is an approximation.” (RB:52 (emphasis added).) The critical element of
_-any damages calculation, however, is that such calculations must be “reasonable”
-in amount. (Civ. Code, § 3359.) An award that bears no felationship to the injury
‘ actua]ly suffered by the plaintiff, the value of the property itself, or the defendant’s

culpablhty is, under California law, not reasonable. Accordmgly, the award in this
case is excesswc and precluded by Civil Code section 3359.

Watson pays lip service to Section 3359, but suggests that imposing such a

* reasonableness requirement in this case would “gut the legislature’s express -

decision fo eliminate any economic incentive to trespass.”"‘_ (RB:58.) Watson
argues that the “reasonableness” limitation proposed by Shell would “effectively.
eliminate the key purpose of the disgorgement remedy,” and “contradicts a
fundamental rule of statutory construction that related statutory provisions must be
read together and that effect must be given to every sécti'on.” (RB:58.) However,

Watson ignores the fact that the amended text of Section 3334 itself reinforces and

_repeats that a proper award includes only the “reasonable cost of repair or

restoration” and the “reasonable rental value of [the] property or the benefits
obtained.” (Civ. Code, §§ 3334, subds. (2) & (b)(1) (emphasis added).)

! Of course, as’ dxscussed above, there can be no “economic incentive” to
avoid unintentional conduct or undlscovercd contamination, and Watson’s
argument only reinforces the fact that Section 3334 can only be applied to

. knowing and intentionally wrongful trespasses.
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In addition, the “reasonableness” of any damages award is a touchstone of
California jurisprudence that is clearly codified in Section 3359." Thus, all

provisions of the Code, including Civil Code sections 3334 and 3359, “must be

read and-construed together and {] effectmnust be given-to-every.section.”’—

(Guerin, supra, 33 Cal.2d at p. 415 [rejecting claim for damages of $9,900 where
value of property detained was only $6,000]; see Kinney, supra, 27 Cal.3d at '

p. 357 [holding statute must be construed to be consistent with its legislative

- history and the meanin g of its words, and to avoid harsh or absurd consequences];

. Guerin, 33 Cal.2d at p. 415.) [“The mere recital of plaintiffs’ exorbitant demand

demonstrates their position to be one wholly irreconcilable with the question of

‘reasonableness’ as an essential condition which enters into ‘all cases’ of damage

- recovery .. 1)

‘Watson actually acknowledges these principles, citing Tower Acton |

Holdings v. Los 'Angelesx County Waterworks Dist. No. 37 (2002) 105 Cal. App.4™ -
. 590, forthe proposition that “[CJourts do not construe statutes in isolation, but

réfher read every statute ‘with reference to the entire scheme of law of which it is

part so that the whole may be harmonized and retain effectiveness.” (RB:58.)

- Having stated the law, howevér, Watson fails to apply it: Sections 3334 and 3359

cannot be reésonably harmonized in this case if Section 3334 is given the statutorjr
construction proposed by Watson. A
Watson dismisses the cases cited by Shell that imposed a relationship

between the value of the property and the value of the loss of use, arguing that

. they “involve claim and delivery actions for personal chattel, have nothing to do

with Section 3334 and were decided prior to the 1992 amendment to Section
3334.” (RB:59.)

But What the cases esta‘blish, and what Watson_ ignores, is that the
requirémént of reasonableness in Section 3359 is consistently i‘ecognized as a limit’
on all‘damage- awards. In Mutch v. Long Beach Improvement Co. (1920) 47
Cal.App. 267, the Céurt of Appeal reviewed a case in which the daméges' to
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plaintiff for the loss of her car were determined by the “value of the use” of the car
during that period. In reversing an award of three times the total value of the car,

~ the court relied on Civil Code section 3359, holding:

“It must be apparent at onc¢ that there is ‘something wrong with——
a scale of damages that allows three times as much for the :
detention of an article from the possession of the owner for a
period of two years as could have been recovered if the .

_trespasser had completely smashed it up and destroyed it in the

first instance . . . . {I}t would be against conscience to permit a
~ recovery so out of proportion to the value of the thing involved
as appears here. . . . In determining the value of the use under

the above rule, care should be taken not to permit the fixing of
an amount out of all proportion to the value of the thing. 1tself
otherwise the result is not compensation for use but ‘

" punishment for a wrong in a case where exemplary damages as =
such would net be allowed.”

(Mutch 47 Cal App. at pp. 268-269.)

Here, the contamination in the area of the A Plume has had no effect on
Watson’s business (RT:830 [no impact on fair market rental values], RT:846 [no
lost tenants]); will cause Watson no damages—as ARCO is required to pay for
| _any rem¢dié,tion that may. take place (CT:3198-3 199, 3392); has not caused

-~ Watson tospay a nickel in.indemnities (RT:827); and resulted in no cognizable

benefit to Shell. Yet, Watson soughf and received an award of $14.3 million
based on Watsqn’s fictional “benefit” analysis—a figure tﬁat amounts to more
than four times the value of the land above the A Plumezzéeyen though the use
and value of that land has not been a_}j‘ected in any way. . \

In Avery 12 Fredertcksen and Westbrook (1944) 67 Cal App 2d 334 336,
the court held that an award above the total value of the land was excessive and
unreasonable, because “one who has been injured by the breach of a contracf ‘or |

* the commission of a tort is entitled to a just and adequate compensation for such

22 See AOB:49, fn, 20 demonstratlng the value of the land above the A
‘ Plume is approx1matefy $3 million.
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injury, and no more.” (Id. (emphasis in original).) “[Iln 10 case should he be
placed in a better position than he would be in had the wrong not been done or the

contract not been broken.” (Id.) After considering other cases, Avery noted that

~4if the cost of rep'ai'fin'g*the’iﬁj'ury-'and"feétoﬁng*ﬂaefpremises' to their original -
COnditién amounts to less than the value of the property prior to the injury, such
cost is the proper measure of damages; and if the cost of réstoration will exceed

“such value then the value of the property is the proper measure.” (fd. atp. 339,
cftation and internal quotation omitted.)

~ Here, Watson was awarded far more than just and adequéte compensation,
~ The jury’s $14.3-rﬁillion award of “benefit damages” has ﬁo connection
whatsoever to Watson’s damages (which totaled approximately $ 120,000 in -

, in'vesﬁ'gation costs as to the A Plume). Moreover, it comes in addition to an award
of $3.9 million, which Watson claimed would be the costs to fully remediate thé A
Plume. If the judgménfis not reversed in its entirety for the reasons discussed, the

~ jury’s verdict ‘must be remitted to avoid an éxccssi‘#e and unauthorized penalty. |

(See Safeco Ins. Co.v. J & D Painting (1993) 17 Cal App.4™ 1199, 1202.)

Ndne of the cases cited by Watson afe to the contrary. Rather, they sf;and
for the unremarkable pr'opq'siti'on‘ that damqges may be awarded even where their
amount is difficult 'ttvs‘quantify, and that the proper measure of damages must be.
determined on the basis of particular facts. (See, e.g., GHK Assocs. v. Mayer
(1990) 224 Cal.App.3d 856, 873-874 [allowing share of met profits from
condominium sales where wrongful conduct of defendants caused difficulty in
calculation]; Clemente v. Siate of California (’1985) 40 Cal.3d 202, 21{9;220 -
[allowing pedestrian td rec‘:ovcrfrom negligent highway patrdlman without
showiﬁg that judgment against motorcyclist that caused injury would be
“collectible]; Fishbaugh v. F i.’shbaughl (1940) 15 Cal.2d 445 [holding difficulty of
valuing plaintiff’s interest in community propetty did not preclude award of -
damages]; Monroe v. Owens (1946) 76 Cal.App.2d 23, 30-31 [allowing damages

for depreciation of value of cattle even though actual amount is difficult to
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calculate].) None of these cases stands for the proposifion that a party may collect
an award that is many times the value of tl;c,,property'at issue, and that has no

feasonablc connection to the damages suffered by the plaintiff or" the culpability of

the defendant.
Here, Watson has suffered 10 loss other than relatively small investigation
costs and the cost of a cleanup that may not ever take place. Moreover, the jﬁry'
~awarded Watson an additional $3.9.million for those costs, despite the fact that, in
reality, Watson will never pay a penny of those costs dﬁe to the ARCO Settlement.
The additional $14.3 million in “benefit” damages awarded by the jﬁry is entirely
divorced from any mjury to Watson. Moreover, the $14.3-million damage award,
which includes a WACC of 20 percent that was then adjusted upward by the
highest tax bracket, does not approximate the reasonable “benefit” allegedly
~ obtained by Shell arising from the loss of its valuable product. Such damages are -
urireasonable as a matter of law. - |

VI.  UNDER THE UNIQUE TERMS OF WATSON’S SETTLEMENT
AGREEMENT WITH ARCO, ARCO WAS THE REAL PARTY IN

INTEREST
A, ARCO Was the Real Party in Interest with Respect to
' Remediation Damages

Shell’s Openmg Brief made clear that the terms of the Watson-ARCO
settlement agreement gave ARCO sole liability for any and all, remediation that
might be ordered on the Watson Center property. (AOB:51; CT:3168-3199,

3392). Accordingly, ARCO was the real party in interest under Code of Civil
Procedure section 367 with respect to the remediation damages Watson sought in
| this case, and Watson no longer has any stake in the outcome of that aspect of the
case. _ . '
Watson' concedcs that, “[w]hlle the owner of the property is typically the
: real party in mterest for an action for injury to real property, ‘the essential element ‘
' | of the cause of action is injury to one’s interests in the property—ownership of the

property is not.”” (RB:64, quoting Vaughn v. Dame Constr. Co. (1990) 223

- 56 -



Cal.App.3d 144, 148.) Without explanation or citation to authorify, ‘Watson goes
on to assert that, because Watson was the real party in interest when the claims

arose and failed to assign the élaims, it remained the real party in interest at the

S

— time of trial. (RBIGEYs1 — i o

Shell agrees that Watson was the real party in interest when the claims
arose. Howevcr, when Watson and ARCO pontracfually agreed that ARCO would
assume sole responsibility for all remediation costs, ARCO became the real pérty _
in interest with respect to those damages, and Watson held no remaining interest in |
the outcome of the litigation with respect to remed1at10n (See Vaughn, 223
Cal.App.3d at 148 [holdmg the party whose interest is.injured owns the cause of
action].) As such, ARCO was the real party in interest with respcct to the
remediation damage. , |

Watson tries to argue that it is still the real party in interest by citing to-
cases holding only that a party may remain the real party in interest after it has
re_céivcd a payoff from a collateral source, éuch as an insurance company. (RB:66
[citing Greene v. M & S Lumber Co. (1951) 108 Cal.App.2d 6; RB:66; Lebet v.
Cappobiachrio (1946) 38 Cal.App.2d Supp. 771, 772; Anheuser-Busch, Inc. v.
Starley (1946) 28 Cal.,2d'-347].) These cases, hbwever, are inapposite because -
Shell and ARCO can be éhafacterizc'd as joint or co—tortfe‘asors, and the collateral -

“source rule does not apply between joint tortfeasors. (Pacific Gas & Elec. Co. v.

Superior Court (1994) 28 Cal. App4® 174, 180.)

Watson tries to avmd this limitation by stating, in conclusory fashion, that

5 <t

. defendants contamma’aoncould be dlffcrcntlated,” that “each defendant’s
liability was several, not joint,” (RB:S) and that ARCO is an “indcpendent
source” for purposes of the collateral source rule (RB:66). There is no citation to
the record for any of these assertions.” Watson cannot simply declare by fiat that
ARCO an‘d Shell were not joint tortfeasors. Under California law, the term “joint
tortfeasors” is a broad one that includes joint, concurrent and successive

tortfeasors, régardless of whether defendants_Weré “joined” as tortfeasors by the
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plaintiff. (GEM Developers v. Hallcraﬁ Homes of San Dtego (1989) 213
- Cal.App. 3d 419, 431)
The record is replete w1th evidence that (until the settlement) neither
“=—Watsonnor ARCO ever contended that the contamination: orr the: W SO property -t
was differentiated by defendants. Watson joined both ARCO and Shell as
defendants. (CT:67.) ARCO cross-complained, alleging that contamination in the
groundwater had commingled to create a single indivisible harm. (CT:3470.) In
late 2000, just six months before trial, Watsen stated under oath that it believed
lcentamination from ARCO had mi-grated te the far side of the B-2 Plume. (See
RT:3'844; see also RT:3837 [Watson discovery response stating that Watson
| believed the B-2 Plume was caused by releases from Shell ana ARCO].)
‘ Moreover,‘even ARCO’s Motion for Good Faith Settlement repeatedly
' asserted that ARCO and Shell jeintly. contributed to the con’eamination at iseue.
(See CT:1394-1430.) With respect to contammatmn adjacent to the ARCO
refinery along Wﬂmmgton Avenue the Motion states, “Watson contends that most
of this contamination emanates from the ARCO refinery, and a small portion of it
 emanates from Shell pipelines that transported refined products in this aréa.”
(CT:1402.) With fespect to cdntémination in the Utility Way Corridor, “Watson
,attn'Butes_ most of this gasoline contamination to Shell, and a small portion tol ‘ |
ARCO’s refinery.” (CT:1403.) Iﬂdeed, inher Declaration supporting the M.otion,-
Watson’s counsel explains that ARCO is entitled to different percentage |
reimbursements for remediation actmtles in d1fferent areas on the Watson
property precisely because the various defendants were jointly respon51ble for the
- contamination. (See CT.1420.) In fact, Watson expressly acknowledges that
ARCO and Watson ‘»‘negbtiated approximate degrees of responsibility attributed to
ARCO for different areas within the Watsoﬁ Centef;” (RB:61.) Accordingly,
under the law and the evidence, ARCO and Shell were joint tortfeasors and the

collateral source rule does not apply.
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‘Watson also contends that its “interest in the claims against Shell is patently
obvious from the fact that Watson is entitled to approximately $1.5 Million as the .
first distribution from any judgment against Shell and from the fact that Watson is

“entitled to half of any funds left over affer remediation reimbursements to
ARCO.” (RB:65 (emphasis added).) The initial $1.5-million distribution to
Watson from any judgment, however, is expressly intended to reimburée ‘Watson
Sor its litigation costs in pursuing this action against Shéll not as compensation.
(CT: 6078- 6079 .) And the fact that Watson stands to recover one-half of any
remaining funds after ARCO has been fully reimbursed for remea'zatzon costs, '
simply proves that Watson had no interest in the outcome of the litigation with
respect to those remediation damagés. ARCO, and ARCO ai"one, was the real
péﬁy in interest with respect t'b remediation damages.

B. At Mmimum, ARCO Should Ha ve Been Joined as an
_ Indispensable Party

At minimum, Watson should have been required to join ARCO as an
indispensable pérty at trial. (Code Civ. Proc., § 389.) To do so would have
created no prejudice to ARCO or Watson, given that ARCO was subject to the -
jurisdiction of the court, was involved in the litigation and discovery in the case
for years ﬁp until the eve of tﬁal and agreed to pay half of Watson’s liti gatiori fees
through trial and appeal. (CT:3154-3156, 3158-3 160.)

_ As Shell explained in its Opening Brief (AOB:54-55), the propnety of
ARCO’s joinder is established by the result in Bank of the Orzent 12 Superzor .
Court (1977) 67 Cal.App.3d 588, in which the Court compelled tb§ joinder‘ of the
plaintiff’s insurer because the insurer had alréady réimbursed the plaintiff for the
" loss.. The bank argued that joinder of the insurer was required because the true
disbute was between the insurer and the defendant, rather than the defendant and
the plaintiff. Finding that the insurer had caused the action to be brought, the
_ ‘court held that it was required to prosecute the action in its own name and to be

joined as a party plaintiff. (Id. at pp. 593-594.)
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Watson contends Shell’s reliance on Bank of the Orient is misplaced
because the plaintiff there had partially assigned its rights to its insurer and later

executed a full release in favor of the insurer Watson contends the court based its

"rulmg solely- on- the-fact that-the insurer-was a- partial-assignee.* (RB:69:)
In this case, however, Watson has done far more than execute a partial -
| a531gnment of its claims to ARCO. ARCO has undertaken complete respon51b111ty
“at [ARCO s] sole cost and expense” to remediate the Watson Property. '
(CT:3198-3199.) Watson was left with no role Whatsoever in the remedlatlon in
fact, the Settlement Agreement cxpressly prohzbzts Watson from even
| communicating directly or indirectly with govemment agencies about the
- remediation vs{ithout' ARCO’S consent. (CT:3262-3266.) Thus, ARCO has a far
greater stake in this dispute than did the partial assignee in Bank of the Orient.
ARCO is not just a partial a531gncc it is the party excluswely responsible for the
remediation and the only party with an actual financial stake in the outcome of this
issue. And, like the a331gnee in Bank of the Orient, ARCO received a complete
release from Watson. (CT:3149-3150.) |
Watson relies on Glendale Federal Bank v. Hadden ( 1999) 73 Cal.App. 4
1150, 1154 for the proposition that parties who do not have possessory nghts to -
real property are not indispensable in 'z’m action for violation of pfoperty rights
unless some or all of the claims have been formally a‘ssi‘gnéd fo them by the
'properfy owner. (RB:68.)- Glendale Federal Bank, however, is entirely .
inapposite. The issue in Gleridale Federal Bank was whether a bank that claimed
“an interest in a leasehold was an indispensable party in an unlawful de'i‘ainer
action. Noting that “possession is the‘fundémental issue in an unlawful detainer
actién,” and that the bank was not arguing that it had possession or a right to
- possession, the court held that the bank was not an indispensable party. (Id. at p.
1153.) But this is not an unlawful dletainer action, possession is not the o

fundamental issue and Glendale Federal Bank has no application.
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Nor do the other cases cited by Watson compel a contrary result. Indeed, in
at least two of the cases, the identities of the other potential plaintiffs were not

even known at that stage of the proceedings. (See Union Carbide Corp. v.

~——Superior Court (1984)36-Cal.3 d41>5',"23~24;*Harboring*Villas*Homec)Wners‘ V;
.Sup'erior Court (1988) 63“Ca1.App.4th 426, 430.) Andin Niedérer v, Ferreiva
(1987) 189 Cal.App.3d 1485, the court held that the idenﬁﬁed potential plaintiffs -
. 'were not indispensable because, as a matter of law, they had no possible claims
against the defendant. i ‘ o A
By‘c‘ont_ra'st, ARCOQ’s identity was known, ARCO Was a party to the
| litigation until the eve of trial, its liability for remediation was established in the
ARCO Settlement Agreement, and its claims against Shell were'real. and
_ poteﬁtially actionable, Thus;; the instant case is directly analogous to Bank of the
. Orient, and the trial court erred by failing to order that ARCO be joined a_'s.an
* indispensable party. o v .
| C. There Is a Substantial Risk of Multiple and Successive Lawsuits
One of the purposes of Code of Civil Procedure sections 367 and 389 is to
_ prevént the risk of multiple actions at thé hands of other claimants. (See C;)de
Civ. Proc. § 389, subdiv. (a)(2)(ii) [requiring joinder wh¢re substantial risk of
“double, -m_uitip]e, or Othervs;ise inconsistent obligations™]; Keru Inv., Inc. v. Cube
" ~ Co. (1998) 63 Cal.App.4™ 1412, 1424 [purpose of Code Civ. Proc. § 367 “is to
save a defendant, against whom a judgment may be obtained, from further |
harassment, or 'Vngltion at the hands of 6ﬂler claimants to the sémc demand.”].) In
tlﬁs case, there is a substantial risk that ARCO, as a non-party to this litigétion
with the sole liability for remediating the property, could bring a subsequent '
lawsuit seeking reimbursement from Shell for those remediation costs ARCO
incurred beyond its proportionate share.
Watson contends that the risk of “multiple ]awsufts is nothing more than
“mere concern’ in light of the acknowledgement by ARCO that it and Shell are not
~ joint tortfeasors.” (RB567.) In fact, as expléined above, ARCO and Shell are
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alleged joint tortfeasors and Watson cites no authority to support the proposition
that ARCO can, or has, changed the legal effect or legal relationship of the parties

by simply making the self-serving “acknowledgment” j:liat it is not a joint
23 ' : '

Watson cites City of San Diego v. US Gypsum Co. (1994) 39 Cal.App.4™
575, 588 for the pfoposition that a claim for equitable indemnification reqﬁireé:
that liability be joint and several. (RB:66.) U.S. Gypsum does not help Watson,
however, becéuse ARCO has assumed Liability for all remediatipﬁ costs on fhe
Watson property (see-CT:3198-3199, 3392) and, as discussed above, ARCO and
Shell can, in fact, be coﬁgidered joint tortfeasors under California law.?* . '
California has expressiy recognizéd'the right of a joint tortfeasor to bring an
equitable indemnity claim in a case that closely paiallels this action. (Sec'Selma
Pressure Treating Co. v. O;rmqse Wood Preserving, Inc. (1990) 221 Cal.Aﬁp.?;d
166-1, 1611, 1619-1 620 [allowing co-defendant to seek full or partial
" indemnification from joint tortfeasors 'aileged td have made individual
: contribut'iion‘s to groundwater contamination alleged to constitute a nuisance].
" Moreover, a claim for equitable indemnification is not the sole theory on whiéh
ARCO could seek recovery from Shell for Shell’s proportionate share of ARCO’s

‘remediation costs. Such claims might be asserted under an unjust enrichment

** Watson does not support the statement that ARCO has “acknowledged”
that ARCO and Shell are not joint tortfeasors with any citation to the record. (See
RB:68.) Accordir\lﬁly, it is unclear what “acknowledgement” Watson is referring .
to. To the extent Watson is referring to self-serving statements in the Settlement
Agreement (CT:3118-3120), however, those statements are belied by both ARCO
and Watson’s conduct and prior representations, as set forth above. .

%4 Shell is not conceding that any such claim would be successful. In fact
Shell would have contested any claim by ARCO vigorously during the Watson
trial based on a number of factual and legal defenses, and would do so now were
ARCO to bring a lawsuit. In addition, Shell does not waive any arguments that
ARCQO is bound by the judgment under principles of res judicata or claim-splitting
in view of the fact that ARCO is in privity with Watson. However, just because
Shell has valid defenses does not mean that ARCO won’t sue-Shell.” Watson’s
comments that this risk is small carry no weight, as the risk is that ARCO, not
Watson, may harass Shell by a subsequent suit. '
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theory or a: stamtery cost recovery claim under state or federal law. (See, e.g., 42
U.S.C. § 9613(1) [authorizing contribution dction for reimbursement of clean-up

costs by private parties}; State of California v. Montrose Chem. Corp. (9‘h Cir.

1997) 104 F.3d 1507, 1518, f. 9 [allowing cross-recovery actions under
' CERCLA] D

‘ Thus, the risk that She,ll. might be subjected to multiple lawsuits arising
from the very same facts and conduct is quite real and mandates that ARCO
shou]ri have been included as a party in this trial and borm'd by its outcome.

D.  Cousiderations of quuty and Con venience Favored ARCO’s
Joinder

Watson’s argument that ARCO should not have been brought back into the
~ lawsuit because it wants to avoid the expense and uncertamty of this litigation”

-~ also fails under scrutiny. (RB:69.) ARCO was intimately involved in the |
litigation and was already paying one-half of Watson’s attorney’s fees. (CT:3154-
3156, 3 158-3160.) Nor was there any “uncertainty,” since ARCO would not be
. brought back in as a defendant, but as a plaintiff, like the party ordered joined in
Bank of the Orient. (See supra, 67 Cal.App.3d 588.) The joinder of ARCO would
actually.minimize uncertainty by having all of the claims between the three parties
resolved finally and fully, in a single proceedmg

Indeed, Watson’s witnesses and counsel made repeated references to
liabilities mcurred by Watson and remediation efforts that Watson would be
required to undertake, leaving the jury with the false impression that, if Shell were
* not found liable, Watson would face these liabilities alone. (See, e.g., RT: 2759
[Dagdigian talking ab out how estimated cost of remedlatlon can be expected to
increase when remcdratlon plan 1mplemented], 2789, 5512.) Inreality, however,
there is no possibil'i,ty'that Watson will ever have to spend a single penny, either in
* remediation costs or in liability to-any rhird party. (CT:3198-3200.) Under the
‘terms of the ARCO-Watson settlement, ARCO must pay for all required
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remediation and indemnify Watson for any and all liability that Watsen‘may incur.
(CT 3195 -3198.) ‘
Watson also contends that bringing ARCO back into the case would have

mnvc,onnter,to,Cahforma,,s,p,olley,,oﬁ,&zncpuragl,llg settlements. (RB:69-70.)

Although California has a policy of encouraging settlements that fairly apportion
liability, there is no policy that supports allowing the primary defendant in a
lawsuit to strike a deal turning its significant liability into 2 multimillion-dollar
profit center. There is also ﬁo policy eneou'raging concealment of the settling
defendant’s true role in the action from the jury in order to preserve its likelihood
of reaping a windfall, o ' |

E. Reference to the ARC’O Settlement Should Have Been Permitted

Under the unique circumstances of the Watson-ARCO settiement, Watson
ceded all control of, and responsibility for, remediation of the Watson property to
ARCO. Watson and ARCO wholly realigned ARCO’s interest from kvthat of a joint
tortfeasor to that of the real plaintiff in interest Haviﬁg. structured the settlement
as they d1d Watson must accept the consequences of the rules apphcable to
standing in California courts.

Watson contends that the trial court was correct in preventing Shell frem .‘
~ informing the jury that Watson would never incur any costs er remedial . |
obligations. To support this assertion, Watson cites a string of cases that stand for
the general propesition that evidence of a settlement agreement is inadmissible to
prove liability. (RB:71.) Watson contends thaf “[a]llo%/ing Shell to put the
Watson/ARCO agreement before the jury would have violated this fundamental
pnnmple ” (d) | |

‘But Shell did not propose to disclose the settlement agreement to establlsh
11ab111ty, Shell proposed to disclose the settlement agreement to preclude Watson
from giving the jury the false impression that, without a Judgment in its favor,
Watson would be required to fully fund all remediation activities on the property.
For examele, Dagdigian’s testimony 1ed~{he jury to believe that he, Watson’s- -
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expert, would have to spend Watson’s money to clean up the contamination: “T
will have additional expenses when we actually go out there and do this.”

(RT:2759.) (Emphasis added.) “I am gambling that the regional water quality.

contrOLboard,will,a'lldw,usﬁjus_t,toftreat,down,in,her,é.i(RI:?lé5,.);(S,ce_a1s,o '
RT:2789, where Dagdigian suggested that if he were Watson, he’d budget more
like $20 million for cle_aﬁup;) Watson’s counsel compounded this error in closing
arguments: B '-

“So what do we have? We have nearly $13 million, according

~ to Dr. Dagdigian’s calculations, of mess under the Watson
Center that will be required by a regulatory agency tobe
‘cleaned up. . . . And whose property is it? It’s the Watson
Center. It’s Watson’s property. . . . That’s a big check to
write.” ' :

(RT:5515 (emphasis added).)
Watson, of course, will never have to pay a penny in remediation costs, and-

misleading the jury to believe otherwise was improper.

.}
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VII. CONCLUSION
For the reasons set forth here and in its Opening Brief and Cross-

respondent s Brief, Shell urges this Court to reverse the judgment and either direct

entry-of judgment for Shell or vacate the jury’s-award of benefit damagesin'thes i oo o

sum of $14,275,237. Alternatively, if the Court concludes that ARCO should have
been joined as a party plain_tiff, Appellant respectfully requests that the Court

remand the case for retrial.

P

DATED: September 15, 2004 Respectfully submitted,

‘ GREINES MARTIN, STEIN & RICHLAND LLP
FERIS M. GREENBERGER

CALDWELL LESLIE, NEWCOMBE & PETTIT
" A Professional Corporation

MICHAEL R. LESLIE

"MARY NEWCOMBE

ANDREW ESBENSHADE

SANDRA L. THOLEN

MICHAEL R. LESLIE '
Attorneys for Appellant :
SHELL OIL C ANY
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STATE WATER RESOURCES CONTROL BOARD

900 BLOCK EAST 233RD STREET

GATX - GX -190 PIPELINE RELEASE AREA (SL2045R1627) - (MAP)

GLEANUP OVERSIGH! AGENCIES

~"CARSON,CA 90754
LOS ANGELES COUNTY
CLEANUP PROGRAM SITE

CASEWORKER: LUIS CIIANGKUON

Regulato& Profile
CLEANUP STATUS

AVIATION, GASOLINE

OPEN - ASSESSMENT & INTERIM REMEDIAL ACT!ON AS OF 9/16/2008 - .
POTENTIAL CONTAMINANTS OF CONCERN .

POTENTIAL MEDIA AF FECTED

~4:0S-ANGELES-RWQCE (REGION 4) (LEAD)VCASE # 0532A 1

FILE LOCATION

REGIONAL BOARD

- AQUIFER USED FOR DRINKING WATER SUPPLY,

_SOlIL

Site Hlstory

Groundwater monitoring act|V|t|es since 1998. Free product recovery actlwtles snnce 2003.

Cleanup Status History

Open - Assessment & Interim Remedial Action

DATE STATUS
9/16/2008
4/21/2006 Open - Site Assessment
1/5/2003 Open - Remediation
" 5/15/2000 Open - Remediation
5/15/2000

Open - Case Begin Date

IVIEW DOCS]
IVIEW DOCS]
[VIEW DOCS]
[VIEW DOCS]

1 Regulatory Activities

ACTION TYPE .
ENFORCEMENT/ORDERS

ENFORCEMENT/ORDERS
ENFORCEMENT/ORDERS
ENFORCEMENT/ORDERS

ACTION DATE

ACTION
3/10/2009 Staff Letter .
12/17/2008 13267 Requirement _
9/3/2008 Staff Letter
5/16/2008 Staff Letter
Remove free product

CLEANUP ACTION 3/1/2003

Copyright ® 2008 State of California

0.328125 seconds
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b Cahforma Reglonal Water Quahty Control Board

*  Linda 8. Adams . E
" Cal/EPA Secretary T - T:08-AngelesRegion- -

Governor

320 W. 4th Street, Suite 200, Los Angeles, California 90013 *
Phone (213) 576-6600 FAX {213) 576-6640 - Internet Address: htp: //www.waterboards.ca. gov/]osangeles

. Arnold Schwarzenegger

May 16,2008 | S

Ms. Kelsy K. Hardy . )

Specialist - EH&S Remediation

Kinder Morgan Liquid Terminals, LLC (Kinder Morga.n)
~ 1100 N. Town and Country Rd., 7 Floor

Orange CA 92868

CONDITIONAL APPROVAL OF SHUT DOWN VAPOR EXTRACTION COMPONENT OF THE

LIGHT NONAQUEOUS PHASE LIQUID RECOVERY SYSTEM — GX-190 PIPELINE RELEASE
|SITE, 900 BLOCK OF EAST 233RD STREET; CARSON, CALIFORNIA

(SLIC NO: 5324, SITE ID NO. 2045R00)

Dear Ms. Hardy

Los Angeles Regional Water Quahty Control Board (Regmnal Board) staff have rewewed the March 31,
2008, Results of Temporary Shut Down Test of Vapor Extraction of the Vacuum—Enhanced LNAPL
Recove;y System. (Report), prepared by CH2MHILL (CHZM), for the referenced site. .The Report was
.reqtured by the Regmnal Board in the letter dated September 27, 2007 :

The Report describes the results of a temporary shut down test of the vapor -extraction (VE) component of
the light nonaqueous phase liquid (UNAPL) recovery system. During approxunately five months of testing .

. (3 months VE online and 2 months VE offhne), a shutdown of the VE component did not result in a-
decrease in product recovery. Because no significant changes in LNAPL, recovery rates were observed

. during the VE shutdown testing, along with historical decline trend in LNAPL recovery rates and low to
pon-detectable concentrations of volatile organic compounds in VE influent samples, CH2M recommended
to permanently shutdown the VE ‘component Whﬂe continuing active LNAPL, Tecovery using existing
skimming pupps. : : :

Baged on the information submitted, Regional Board: staff concurs with the CH2M reconm:nendatron to
shutdown the VE component of the LNAPL recovery system at this time, You are required to continue free
product recovery and quarterly groundwater monitoring ‘activities at the site. Quarterly remediation -
progress and. groundwater momtonng reports shall be subrmtted accordmg 1o the schedule prewously
estabhshed for the site.

Due to’ residual contaminants in vadose zohe, free product in groundwater, and commercial/industrial
buildings at and-in the imriediate vicinity of the GX-190 pipeline release area, you are required to submit a

* workplan to the Regional Board by August 1, 2008, for conducting soil gas survey and vapor intrusion -
evaluation at the site. The results of the vapor intrusion evaluation will be used to better understand the
potential threat to the public health and environment; and to determine if the VE component can be
permanently shutdown and removed from the site remediation system. To adequately define the vapor -
plume ongmatmg from the p1pe11ne release area, mu1t1p1e-depth soil vapor- samplmg shall be proposed

California Environmental Protection Agency

~
4 Recyc_[ea' Paper -
Our mission is lo preserve and enhance the quality of California’s water resources for the benefit of present and future generations.



Mg Kelsy Hardy

B RN _2 ‘:'" . e N .. : L S -May16,2008 ..
. GX-190 Pipeline Release — SLIC No. 532A A : '

I you have anyj questions, please contact me at (213)576-6667.

Sincerely,

Luis Ch;;% '

Engineering Geologist
Site Cleanup I Unit

cc:  Chris Romero, CH2M HILL .
Mathew S. Covington, Steinhart & Falconer, LLP
Dat Quach, Los Angeles Department of Water & Power
Kateri Luka, BP America, Inc.

Calz'fomz‘é Environmental Protection Agency

< . '
, . Q& Recycled Paper . . )
Our mission is to preserve and enhance the quality of California’s water resources for the benefit of present and future generations.
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1| COMPANY, a Delaware corporation; RHONE-

7RI

NEWCOMBE & PETTIT

STEINHART & FALCONER LLP ) : .
Jeffrey M. Hamerling (SBN: 91532) o - 1JUN 18 2007 ~¢
Matthew S. Covington (SBN: 154429) '

333 Market Street; Thirty-Second Floor RECEIVED

San Francisco, CA 94105-2150
Telephone:(415) 777-3999 L -
Facsimile:(415) 442-0856 o [ S

“|| Attomeys for Defendant and Cross- Comp]amant

ATLANTIC RJCHT IELD COMPANY

BRIGHT AND BROWN

JAMES S. BRIGHT (SBN: 65299)-
MAUREEN J. BRIGHT (SBN: 81589)
BRIAN L. BECKER (SBN: 115431)
PHILLIPA L: ALTMAN (SBN: 186527)
550 North Brand Boulevard, Suite 2100

{{Glendale, CA 91203

Telephone: '(818) 243-2121
Telephone: (818) 243-3225

Attorneys for Plaintiff and Cross-Defendant

"WATSON LAND COMPANY

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES '

CENTRAL CIVIL WEST COURTHOUSE o 1
WATSON LAND COMPANY a Cahfomla ' ' ‘ '
corporation, : _ Case No. BC 150161
| . Plaintiff, JOINT MOTION OF ARCO AND
, . .| WATSON LAND COMPANY FOR AN
Vs ‘ ORDER CONFIRMING

ATLANTIC RICHFIELD COMPANY, a Pennsylvanil Eﬁgﬁgﬁs?gﬁ{,ﬁgg&%ﬁxfs

i Corp()ratlon, GEORGE PEARSON an lnleldual dbat CLEANUP FUND APPOINTING

G&M OIL COMPANY; G&M O]L COMPANY, INC

California corporation; TEXACO REFINING AND. ?g%?fg%gﬁ%{}l‘,m APPROVING
MARKETTNG INC a Delaware COIpOTat]OH TRMI DECLARATIONS OF MATTHEW S
IIOLDINGS ]NC a Delaware corporatlon ’ : COVINGTON AND DONNA PARISi
REMEDIATION CAPITAL CORPORATION, a NCV& T _ -
corporation; MONSANTO CHEMICAL COMPANY, ' ‘
Delaware corporation; STAUFFER MANAGEMENT
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Elill?l\;e\x,r: comorﬂt izny and DOES 1 through 200, Date: . August 23 2002
4 . ‘Time: 9:00 a.m.
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JOINT MOTION OF ARCO AND WATSON LAND COMPANY FOR: AN ORDER
ESTABLISHING THE WICS PROPERTY ENVIRONMENTAL CLEANUP FUND, etc.
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INTRODUCTION

‘In. 1996 Watson Land Company (“Watson™) ﬁ]ed this lawsult against Atlantic
Rxchﬁe]d Company (“ARCO?), Shell Oil Company (“Shell”), GATX Tank Storage Terminals.

] . STEINHART & FALCONER LLP
333 MARKET STREET, THIRTY-SECOND FLOOR

SAN FRANCISCO, CALIFORNIA ©4105-2150
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Corporatlon (“GATX") and other defendants. Watson, ARCO, and GATX settled their disputes in
2001. Watson obtained an $18 million judgment aga?nst ShelAl in the summer of 2001 , which
currently is on appeal " ' |

Under the Settlement A greement between Watson and ARCO, ARCO agreed to
indemnify Watson for certain contaminationon Watson Industrial Center South (the “WICS™).
‘Watson agreed that any funds-obteined in a final judgment against Shell, or any eettlement With_
Shell, would be placed in a tnist account (knewn as the WICS Prdperty Enviromnentel Cleanup: |
Fund (hereafter "Fund")) for ARCO’S use in addressing the environmental contamination on 'the
WICS. The Settle}nent A greefnent required Court approval of a financial mstitution. (hereafter .
"Trustee” or “Administrator") to administer the Fund, and app.roval ofa wfitten trust agreement and
instructions to the Administrator (hereafter "Trust Agreement")

This Court previously entered an order approvmg the parties’ Sett]ement A greement
es being made in good falith and retained jurisdiction relating to certain aspects of the Fund. ARCO
and Watson have a greed upon and executed a Trust Agreenaent and have appointed Bank One Trust |
Company, National Association (“Bank One”), as Administra.tor for the Fund. By this nnotion,”
ARCO and Watson-ask the 'Coun to confirm and approve establishment of the Fund, and‘to app.rove
the Truet-'Agreement and Bank One's appointment as the current Administrator.

| . RACTS
| After more than fou'r years.of litigation and env1ronmenta] assessment and three years
of settlement negotlatlons and mediations, Watson and ARCO settled their dlsputes ina comp]ex
Settlement Agreement appr‘oved by the Court in F ebruary 2001. .Unde; the Settlement Agreemeént,

ARCO agreed to indemnify Watson for certain Jiabilities arising out of environmental contamination

-1-
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existing on the WICS as of November 1,2000. (Covington Decl. §2, Exh. A, Pp- 88-90 (excerpts of

2 || Settlement Agreement) )} Watson agreed to pursue its.claims against Shell and deposlt any
3 || settlement or judgment ultimately obtained against Shell (“Shell Funds™) dlrectly into the Fund fo:r .
4 ||the purposes set fortls in.the Séttlement:  Agreement, including the performance of certain of ARCO’s |
5 || indemmty obligalions (Id. at Exh. A, pp. 44-46, 52-57, 65-67.)
6 ARCO and Watson intend to estabhsh the FFund to resolve claims among them that
7 |lresulted from the envrronmental contammatron and tort causes of action alleged in the lawsuit.
8 || ARCO and Watson further intend the Fund to be created as a"'quahﬁed settlemcnt fund" under
g o 9 |} Section'468B of the Internal Revenue Code and Treasury Regulation Section 1.468B-1. (Covington
3 m - B
?: N 10 Decl Exh. A, p.1.) The Settlement Agreement requires the parties to select an Administrator for the
o a L('l ’
= 6 © 11 || Fund, create a Trust Agreement and have both approved by the Couit. dd. at Exh A, pp. 53-55))
£8y
&7 2) 12 [} The Coun retained )urlsdrctron over the Fund in its February 26, 2001 Order. (1d. at § 3, Exh. B and
Ok z. :
Sgg 13 1[5thereto) | |
lf‘ E 3 14 | The Settlement Agreement sets forth certain further provisions concerning the
X « - : . .
o] .
frzt :“E 8 15 || Administrator arid the Trust Agreement:
2w g 1
% E E 16 11 . The Shell Funds shall constitute the assets of the Fund. (Covmgton Decl,
z ‘ ~ Exh. A, P 52.)
2z U -
m @ . The Fund must be held ‘maintained, used and distributed as provided in the
- 18 Settlement Agreement (d. at 52- 53 2 ‘
1 9 . The Fund will be a trust fund placed in a separate interest bearing account
20 . established at a reputable financial institution. (Jd. at 53.)
. The Fund must be administered by the Administrator “pursuant.to a written |
21 " trust agreement and related written instructions ....” (Id. at p. 54)
22 . The written trust agre'em'eht and related v_vriﬁen instructions must provide for
Ny (1) the circumstances under which the Administrator may release money from
23 the Fund; (2) the preparation of income tax returns for the trust.and the
preparatron of statements to be issued by the Administrator and delivered to
24 Watson, ARCO, and the. Court; and (3) such other terms and conditions as
may be reasonably required in order to establish, maintain and distribute
25 smoney from the Fund consistent with the Settlement Agreement.’ (1d. at PP:
‘ 54-55. )
26

-2-
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In February 2002, Watson, ARCO, and Bank One Trust Company, National
Association (“Bank One™) executed a Trust Agreement dated November 15, 2001 appointing Bank

One as the Trustee. (Covington Decl. § 4, Exh. C.) Bank One is a reputable national bank in good

|| standin g,under._-faﬂzbéhkiﬂg‘:-laiv,s.and,,f,eg’ulati ons.. (Declaration of Donna Parisi, | ,2.,)',,The,Trustf‘;.ﬁr.; e

Agreement provides, among other 'things:'

. Waison and ARCO are the beneficiaries of the Trust (“Trust” is used
' mterchangeably with “Fund”). (Covmgton Decl. Exh. C, § l(b)

. The purpose of the Trust is 1o provide a source of funds to be used for the
" purposes set forth in the Settlement Agreement, including without limitation,
_the reimbursement of certain remediation costs, ARCO’s indemnification
obligations, and certain expenses incurred by Watson. (Id. at § 1(c).)

. The Court may reform the Trust, to the extent necessary or reasonable in order | -
for the Trust to better serve the Trust purposes. (Id. at § 1(d).)

. All Shell Funds shall be held and distributed according to the terms of the
' Settlement Agreement and the Trust Agreement. (1d. at § 1(f); § 3.);

e The Trustee agrees to vest and reinvest funds in the Trust in certain
“Permitted Investments.” Interest and earnings will be added to the Trust and
any losses or expenses will be borne by the Trust. (Id. at § 2(a).)

. The Court will retain continuing jurisdiction over the Trust including (1)
approval or selection of the Administrator or replacement Administrator; (2)
~ the receipt of annual reports from the Administrator; (3) the approval of
termination of the Trust; (4) the appointment of arbitrators and the .
confirmation or vacation of any arbitration awards in‘any arbitration
conducted under the Settlement A greement; (5) any other matter specifically
set forth in the Trust Agreement or the Sett]ement Agreement (Id at § 4(a).)

- The Administrator will prepare annually a detailed accounting of all receipts
~ and disbursements to and from the Trust. (Id. at § 4(b).)
o The Trustee shall prepare and file annual tax retums apphcable to the Trust.
(1d. at § 6 (a)-(b).)
. - ARCO and Watson may petition the Court fo appomt a successor trustee at -

any tlme (1d. at § 4(a).)

. The Trust shall continue in existence until at least February 26, 2011 or until

o the funds in the Trust have been distributed, whichever comes first. The
Court retains )unsdxctxon to'issue an order authorizing tenmnatlon of the
Trust. (Id.at§8.) -

’_3.. ) :

JOINT MOTION OF ARCO AND WATSON LAND COMPANY FOR AN ORDER

ESTABLISHING THE WICS PROPFRTY ENVIRONMENTAL CLEANUP FUND, elc.
117142v1




—

STEINHART & FALCONER LLP
333 MARKET STREET, THIRTY-SECOND FLOOR
SAN FRANCISCO, CALIFORNIA S4105-2150

"

-

' ARGUMENT

The Settlement Agreement requires that the Administrator be a reputable financial

|institution and that the money in the Fund be segregated from the assets of ARCO and Watson While

| ,the,Ennd,isgin:,effect;s-f;f[he,Agreemen't,also7requires:lhatfthelEundfbeﬁédministe‘redr—pursuantvto-f.aﬁ%w ]

written Trust Agreement whi_cnprbvides for the release of money from the Fund, the preparation-of
income tax returns, and the preparation of trust ‘ﬁn’ancia] statements. Finally, the Settlement
Agreement requires that the T. rust Agreement cont'ai'n conditions reasonably required in order 1o
establish, maintain and distribute money from the Fund eonsistent with the Settlement Agreement.'
' The Trust Agreement and Bank One meet all of these requirements. Bank One is a'
national bank with a strong reputation and it is qualiﬁed {0 act as Administrator for the Fund.

Likewise, the Trust Agreement providés for the establishment of*a trust account with ARCO and

Fund by Bank One, or a successor trustee, for reformation of the Trust A greement by the Court if
necessary o i)etfer serve the Trust purposes, and for the.Court’s continuing jm‘isaiction over the
Fund. |

The Trust Agreement also meets all the requirements of the Settlement Ag'reenienf
conceniing administration of the Fund and preﬁa_ration of accounting and tax-materials. The Trust - "
Agreement contains specific instructibns 1o the Trustee regarding the deposit of Shell Funds directly .
into the Fund, and prov1des that money may be distributed from the Fund to rexmburse certain
remedxahon costs and other expenses as provnded for in the Trust Agreement and the Settlement
Agleement Moreover the Fund requires the Trustee to prepare annual detailed accountmgs of all

receipts and disbursements to or from the Fund, and to prepare and file tax returns dppllcable to the

T und, all as requxred by the Settlement Agreement. |
///
v
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1 DATED: June[%ZOO.’Z ‘

T,

ARCO, Watson and Bank One all have signed the Trust Agreenient and have agreed
that Bank One will act as Administrator. The Trust Agreement and Bank One meet all the

requirements of the Settlement Agréement, and the Court should enter the order requested by this

CONCLUSION

For all the foregoing reasons, the Court should confirm and approve establishment of
the Fund, approve aﬁpointment of Bank One as Administrator, and approve the Trust Agreement.'

DATED: June 2002 STEINHART & FALCONER LLP

o Wi 8 ozl

Matthew S. Covington Le) _
Attorneys for Defendant and Cross-Complainant
ATLANTIC RICHFIELD COMPANY = -

BRIGHT AND BROWN N
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DECLARATION OF MATTHEW S. COVINGTON

. 1, Matthew S. Coﬁingion' declare:

1. Iam an attorney at law duly licensed to practice in the courts of the State.of: .3} ¢

California and am a partnor with the law firm of Stcinhart'& Falconer LLP, attomeys for defendant
-and cross-complainant At]ontic Richfield Company (“ARCO”) in this action. Thave personal o
kn_owledge' of the following facté. If 'colled upon as a witness, 1 could and would com,petcntly testify
to them. . '
| 2. In early 2001, ARCO and p]aipﬁff Waison Land Company (“Watson™)
entered into a Settlement Agre'e'ment' and Release of Certain Claims effective as of November 1,
2000 (“Setﬂement Agreemem”) in this matter. True and correct coples of excerpts from the
Settlement Agreement are attached hereto as Exhibit A. Under the Settlement Agreement, ARCO
agreed to indemmify Walson for certain Jiabilities arising. out of env:ronmental contamination
existing as of November 1, 2000 on Watson Industrial Center South (“WICS”) Watson agreed to
pursue its remaining clalms against Shell Qll.Co.,mpany (“Shell”) and deposit any settlement or

judgment.ultimat_e}y obtained against Shell (“Shell Funds”™) into a trust account (known asthe

{«wICs Property Enviroamental Cleanup F und”) for ARCO’s use in addressing the environmental

contamination on the WICS. The Settlement Agreement further requires ARCO ‘and Watson'to

1 select an Administrator for the Fund (hereafter “Administrator” or “Trus;oé”), to execute a trust

|| agreement and written jhstructions for the Administrator (hereafter “Trust Agreement”), and to have

the same approved by the Court .
3. .On or about F ebruary 26, 200] the Court entered an order approving the
Settlement Agreement as belng made in good faith and retained Jurlsdxcuon over certain aspects of

the Fund, including jurisdiction to approve. the Administrator selected by ARCO and Watson. A truc

{| and correct copy of the Court’s February 26, 2001 order is attached hereto as Exhibit B.

DECLARATION OF MATTHEW S. COVINGTON
117142v] :
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4. In February.ZOOZ, Watson, ARCO and Bank One Trust Company, National
Association (“Bank One™) executed a Trust Agreement dated November 15, 2001 thereby:

establishing the Fund and appointing Bank One as the Trustee. A true aﬁd correct copy of the Trust

I declare under penalty of perjury under the laws of the-State of Cahfomla that the

Vl&dm f@w@w

Matthew S. Covington

foregoing is true and correcl.

DATED: June ([, 2002

DECLARATION OF MATTHEW S. COVINGTON
117142v]
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'ATLANTIC RICHFIELD COMPANY a Pennsylvam.

STEINHART & FALCONER LLP

Jeffrey M. Hamerling (SBN: 91532)
Matthew S. Covington (SBN: 154429)
333 Markeét Street, Thirty-Second Floor .
San Francisco, CA 94105-2150

1| Telephone: (415) 777-3999- — : S

Facsimile:(415) 442- 0856

Attorneys for Cross-Complamant
ATLANTIC RICHFIELD COMPANY

| BRIGHT AND BROWN.
| JAMES S. BRIGHT (SBN: 65299)

MAUREEN J. BRIGHT (SBN: 81589)
BRIAN L. BECKER (SBN: 115431) -
PHILLIPA L. ALTMAN (SBN: 186527)
550 North Brand Boulcvard Suite 2100
Glendale, CA 91203

Telephone: (818)243-2121

Telephone: (818) 243-3225

Attorneys for Plaintiff and Cross-Defendaﬁt'

ke AUG 23 2002

T Lo %tus
| SUFERIOR COURT

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES
* CENTRAL CIVIL WEST COURTHOUSE

WATSON LAND COMPANY a California
Plaintiff,

vs.

¢orporation; GEORGE PEARSON, an 1nd1v1dua1 dba
G&M OIL COMPANY; G&M OIL COMPANY, INC
California corporation; TEXACO REFINING AND
MARKETING, INC., a Delaware corporation; TRMI
HOLDINGS, INC., a Delaware corporation;

REMEDIATION CAPITAL CORPORATION, a Nev3
corporation; MONSANTO CHEMICAL COMPANY, |-
| Delaware corporation; STAUFFER MANAGEMENT

COMPANY, a Delaware corporation; RHONE-
POULENC BASIC CHEMICALS COMPANY, a
Delaware corporation; SHELL OIL COMPAN Y a
Delaware corporation; and DOES 1 through 200,
inclusive,

Defendants.

AND RELATED CROSS ACTIONS.

- ORDER GRANTING JOINT MOTION OF ARCO AND WATSON LAND COMPANY
FOR AN ORDER CONFIRMING ESTABLISHMENT OF THE WICS PROPERTY etc.

1221372

Case No. BC 150161

ORDER GRANTING J OINT MOTION
OF ARCO AND WATSON LAND
COMPANY FOR AN ORDER '
CONFIRMING.ESTABLISHMENT OF
THE WICS PROPERTY .
ENVIRONMENTAL CLEANUP FUND,
APPROVING APPOINTMENT OF
ADMINISTRATOR AND .
APPROVING TRUST AGREEMENT

Action Filed: May 16, 1996

Date: August 23, 2002
Time: 9:00 a.m.
Dept: 307
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The joint motion of defendant and cross- complalnant Atlantlc chhﬁeld Company
(“ARCO”) and plaintiff and cross-defendant Watson Land Company ("Watson") for an order ; }: o

conﬁrmmg establishment the WICS Property Environmental Cleanup Fund, and approvmg

STEINHART & FALCONER LLP
333 MARKET STREET, THIRTY-SECOND FLOOR

.SAN FRANCISCO, CALIFORNIA 94105-2150
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appomtment of an Admxmstrator and a Trust Agreement came on regularly for hearing at9:00:a.m.,

on August 23, 2002, in Department 307 of this Court, the-Honorab]e Wendell Mortxmer, ) S

| presiding, Matthew S. Ci)vington, Esq. appeared on behalf of ARCO and Maureen J. Bright, Esq.

appeared on behalf of Watson; Based up.‘on the papers filed in connection with the motion, and all of
the records, pleadmgs and files in this actlon and good cause appeanng :

IT IS ORDERED THAT the motion be, and hereby is, granted as follows .

1. The Court confirms and approves the estabhshrnent of the WICS Property
Environmental Cleanup and’ (l’Fund"). The Conrt finds that ARCO, Watson, and Bank One intend
the Fund to be treated from its inception as a "qualified settlernent fund" nnder Section 468B of the

Internal Revenue Code and T reasury Regulatlon Section 1.468B-1, and as a trust under applrcable

California law g

2. The Fund is bemg estabhshed to resolve or sausfy claims that have resulted from
an event, or a related series of events that have occurred and that have given rise to clarms asserting
hab1hty arising out of alleged torts in this matter.

3 The Court approves the parties’ appomtment of Bank One Trust Company,
National Association ("Bank One") as the current Admmrstrator of the Fund

4. The Court approves the wntten trust agreement and mstrucnons attached to the
inovlng papers (“Trust Agreement™) which applies with respect to the Fund.

| 5. As provided' in the Settlement Agreernent between the pariies and the Trust
Agreement all assets of the Fund shall be deposrted directly mto the Fund and shall be segregated '
from the assets of ARCO and Watson unless and untrl such assets are dlstnbuted Any and all
distributions shall be made accordmg to the terms of the Trust Agreement and the Settlement -

Agreement.
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‘,67- The Fund will remain subject to the continuing jurisdiction of this Court as set

forth in the Trust Agrc_;ement and the Sett]erhént A_greemént.. .
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1| Dated: g}/g’lé/@' .. - | By:'

B ITIS SO ORDERED, : ,
' WENDELL R. MORTIMER, JR.

Judge of the Superior Court -
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Mlchael Leslle

From: MichaelLeslie
Sent:  Wednesday, December 14, 2005 6:45 PM
To: ‘Maureen J. Bnght’ Matthew S. Covmqton (matthew. covmgton@dlaplper com)

Subject: RE: “Watson-case:-Satisfaction- of-judgment- : —

Dear Maureen and Matt:

" Pursuant to our prior-agreement, tomorrow- afternoon 1 will be filing the Satisfaction of Judgment | have been
“holding, since the judgment has now been paid.

Please let me know if you have any ObJeCtIOUS to our doing 0. Thank you agam for your courtesy and
cooperation in working out the payment. :

Michael R. Leslie

" The information contained in this electronic mail message Is privileged and confldential and is interided for the personal use of the designated recipients .

only. This message may not be shared with, or forwarded 10, third parties without the exprass writlen permission of the sender. If you have received
this message in error, please nohfy the sender immedialely and delete all copies. Thank You.

From: Maureen J. Bright {mailto: mbnght@Bnghtandbrown com]
Sent: Friday, December 09, 2005 11:05 AM
To: Michael Leslie
Subject: Payment received
~ Importance: High

Mike:

I received conﬁrmatlon that the funds ($o 702, 387. 94) have arrlved at the bank
and wanted to let you know.

Thank you again for all your help in connectlon with arranging payment.
Regards,

Maureen

Maureen J. Bright; Esqg.
Bright and Brown

550 N. Brand Blvd., Suite 2100
Glendale, California 91203
Telephone: (818) 243-2121
Faésimile' (818) 243-3225
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Statement of Confidentiality: .

The contents of this e-mail imessage and any attachments are confidential and are intended solely for the nddrcssee This
transmission is sent in trust, for the sole purpose of delivery to the intended recipient. If you have received this transmission in error,
any use, reproduction or dissemination of this transmission is strictly prohibited. If you are not the intended. recipient, please
immediately notify the sender by reply e-mail or at (818_) 243-2121 and delete this message and its attachments, if any. Thank you.
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