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Pursuant to California Water Code section 13320 and Title 23 of California Code of
Regulations §§ 2050 et seq., Petitioner ROBERT LEAL (“Petitioner”) hereby petitions the State Water
Resource Control Board (“State Board”) for review of the Technical and Monitoring Report Order No.
R5-2010-0049 (“Order”) adopted by California Regional Water Quality Control Board, Central Valley
Region (“Regional Board”) on May 27, 2010. The Order requires the submittal of technical and
monitoring reports for the Wide Awake Mine site located in Colusa County, California. The Order
improperly names Petitioner as a purported discharger due to his alleged ownership of parcels on
which the mine was located between February 28, 1990 to November 1, 1995. Petitioner requests
a hearing on this matter and a Stay of the Order pending this appeal.

I. PETITIONER

Petitioner is Robert Leal and should be contacted through his legal counsel at the following

addresses:
DANIEL P. COSTA LAWRENCE S. BAZEL
THE COSTA LAW FIRM BRISCOE IVESTER & BAZEL LLP
2489 Sunrise Blvd., Ste. A 155 Sansome St., Seventh Floor
Gold River, California 95670 San Francisco, CA 94104
Telephone: (916) 400-2734 Telephone: (415) 402-2700
Telecopier: (916) 400-2744 Telecopier: (415) 398-5630

Il. ACTION OF THE REGIONAL BOARD TO BE REVIEWED

Petitioner requests that the State Board review the Order, which requires the preparation and
submittal of technical reports, including a Mining Waste Characterization Work Plan, a Mining Waste
Characterization Report, and a Surface and Groundwater Monitoring Plan for the Site and improperly
identifies Petitioner as “person who has discharged, discharges, or is suspected of having discharged
or discharging waste into waters of the state.” (See Order at {57, p. 12 a copy of which is attached
hereto and incorporated herein by this reference as Exhibit “A”).
I DATE OF THE REGIONAL BOARD ACTION

The Regional Board issued the Order on May 27, 2010.

i
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Iv. STATEMENT OF REASONS WHY THE REGIONAL BOARD’S ACTION WAS
INAPPROPRIATE OR IMPROPER

As set forth more fully below, the Regional Board:

(1) Exceeded its authority by finding Petitioner to be a discharger for land he never owned;

(2) Exceeded its authority by requiring Petitioner to participate in the preparation of reports
not related to Petitioner’s purported discharge in violation of CWC 13267,

(3) Issued an Order that does not comply with the requirements of CWC 13267 because
it does not establish a basis for which Petitioner, who has not owned the site for 15 years should be
required to submit reports relating only and/or pertaining to “present” and/or “future” discharges;

(4) Found that Petitioner’s liability is joint and several;

(5) Failed to properly apply statutory and case law regarding the law of nuisance;

(6) Did not properly apply and/or consider the Wen-West factors;

(7 Issued an Order that does not comply with the California Environmental Quality Act
(*CEQA™); and

(8) Issued an Order that violates Petitioner’s right to due process in violation of the Fifth
Amendment.

As such, the Regional Board’s Order as to this Petitioner is not supported by the record and
is arbitrary, capricious, and in violation of law, due process, and notions of fair justice and policy.

A. Background

The Order states: “The Wide Awake Mine is an inactive mercury mine with mining waste that
includes in part, mine cuts, waste rock, and tailings that erode, or threaten to erode, into a Sulphur
Creek tributary during storm runoff conditions.” ({ 1 of Order). Petitioner owned the parcel on which
the mine was located from 28 February 1990 to 1 November 1995 (] 57). Petitioner does not
currently own the site property. (f 57).

Petitioner respectfully requests that the State Board review and incorporate herein by this

reference Petitioner's numerous submittals, evidence, and exhibits submitted to the Regional Board
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as part of the October 7, 2009 hearing and the May 27, 2010 Regional Board Meeting, including, but
not limited to, Petitioner’s Initial Comments on Draft Order and Request for Evidentiary Hearing,
including exhibits attached thereto submitted on July 1, 2009 (attached to this Petition as Exhibit B),
Petitioner's Opposition to Allegations of Liability, including exhibits and evidence attached thereto,
submitted on September 15, 2009 (attached as Exhibit C), Petitioner’'s Supplemental Brief responding
to comments from other named parties, and Supplemental Declaration of Robert Leal submitted on
September 23, 2009 (attached as Exhibit D), Petitioner’s presentation and evidence submitted at the
initial Regional Board Meeting which took place on October 7, 2009 (Power Point presentation
attached as Exhibit E; transcript, which will be provided to all parties once is received, as Exhibit F),
Petitioner's Comments on Draft Order including exhibits and evidence attached, submitted on April
29, 2010 (attached as Exhibit G), and the transcript of the May 27, 2010 Regional Board Hearing
relating to the Wide Awake Mercury Mine and presentation of Petitioner’s counsel, Larry Bazel (which
will be provided to all parties once it is received, as Exhibit H).

Based on the entirety of the record, including the evidence presented by Petitioner, and the
arguments raised by Petitioner’s submittal, Petitioner respectfully requests that it be removed and/or
dismissed from this Order, since there is no legal and/or factual basis to hold him as a discharger so
as to require him to contribute to the cost of preparing reports the purpose of which is to characterize
present and/or future alleged discharges of mercury.

B. The Regional Board’s Action Was Inappropriate and Improper

Based on the Order's “findings the Order concludes: Petitioner “is a person who has
discharged, discharges, or is suspected of having discharged or discharging waste into waters of the
state.” (] 57). Based on the entirety of the record, including but not limited to, the evidence and
arguments submitted by Petitioner, and considering the purposes to be achieved by the present
Order, this conclusion is either unsupported by the record or the law, or does not take into
consideration the proper application of CWC 13267 to Petitioner.

i
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V. THE MANNER IN WHICH PETITIONER HAS BEEN AGGRIEVED

Petitioner has been aggrieved by the Regional Board’s actions and the Order because if the
Order is enforced he will be subjected to a requirement to meet the provisions contained in Division
7 of the California Water Code and Regulations, Plans and Policies adopted thereunder, including
to conduct work in conformance with the Regional Board’s Water Quality Control Plan, the
preparation of a Mining Waste Characterization Work Plan, the preparation of a Mining Waste
Characterization Report, and the preparation of a Surface and Groundwater Monitoring Plan.

As such, Petitioner will be forced to incur significant costs of compliance, to bear a burden of
regulatory oversight and to suffer other serious economic consequences, thereby depriving him of
property without due process of law n violation of the United States constitution.

VL. STATE BOARD ACTION REQUESTED BY PETITIONER

Petitioner requests that:

) The State Board determine that the Regional Board's adoption of the Order was
arbitrary and capricious, contrary to law, or otherwise inappropriate and improper as applied to
Petitioner; and

(2) The State Board amend the Order to remove and/or dismiss Petitioner as a named
discharger.

Alternatively, if the State Board declines to remove and/or dismiss Petitioner as a named
discharger, then Petitioner requests that the State Board designate him as a secondarily liable party.

VIl. STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL ISSUES
RAISED IN THE PETITION

Petitioner incorporates herein by this reference, the evidence and legal points and authorities
previously submitted by him in advance and at the October 7, 2009 Evidentiary Regional Board
Hearing and in advance and at the May 27, 2010 Regional Board Meeting held prior to the adoption
of the Order, including, but not limited to, attached Exhibits B through H.

i
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A. The Regional Board Has Exceeded its Authority by Issuing an Order Requiring
Petitioner to Characterize Waste on Land He Never Owned

The Order requires the assessment and characterization of what it refers to as the Wide
Awake Mine site, a 100-acre property described in {] 2 of the Order. There are three parcels listed:
parcel 018-200-010-000 (“Parcel 10"), parcel 018-200-11-000 (“Parcel 11"), and parcel 018-200-12-
000 (“Parcel 12"). The Regional Board did not present any expert testimony about title or ownership.
All research was done by Regional Board staff, who conceded that they were not experts in this area.
Title to the area was complicated. Several names were ’added to the draft order and removed form
it as Regional Board staff conceded some erroes and discovered others. According to the one deed
conveying an interest to Petitioner, he received an interest in land that included what was then
referred to as parcel 018-200-003-000. Although Regional Board staff asserted that Petitioner had
owned Parcel 10, Parcel 11, or Parcel 12, they did not present any evidence showing any relationship
between Parcel 3 identified in the deed and Parcels 10 through 12. Counsel for Petitioner presented
evidence showing that the land formerly identified as parcel 018-200-003-000 is now Parcel 10. (See
Figure 6 of Petitioner's Power Point Presentation at October 7, 2009 Evidentiary Hearing, attached
as Exhibit E). Petitioner never owned or received any interest in Parcels 11 and 12 (see Figure 6).

Although Parcel 10 is associated with the Wide Awake Mine, Parcels 11 and 12 are
associated with a different mine. Regional Board staff were confused about the two mines.
Confusion may have been the reason that the prosecution team misrepresented Petitioner's
ownership to the Regional Board. At the hearing which the Regional Board approved the draft order
presented by staff, counsel for Petitioner argued that Petitioner never owned Parcels 11 and 12.
Counsel for the prosecution team responded that Petitioner owned former parcel 018-200-003-000,
which, he said, corresponded to Parcels 11 and 12. This statement was false. Former parcel 018-
200-003-000 corresponds to Parcel 10, not Parcels 11 and 12. Counsel for Petitioner was not given
an opportunity to correct this misrepresentation. The Regional Board, therefore, heard false

testimony asserting that Petitioner was the owner of Parcels 11 and 12, and did not give Petitioner
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an opportunity to correct the misrepresentation. For this reason alone, the Order invalidly names
Petitioner.

The prosecution team never argued that Water Code § 13267 authorizes the Regional Board
to hold Petitioner liable. Nor could they. A person “cannot be held liable for the defective or
dangerous condition of property which he did not own, possess, or control.” Preston v. Goldman
(1986) 42 Cal.3d 108, 119, quoting /saacs v. Huntington Memorial Hosp. (1985) 38 Cal.3d 112, 134.
The Regional Board presented no evidence showing that Peitioner owned, possessed or controlled
Parcels 11 and 12, and he therefore cannot be held liable.

The Regional Board responded to Petitioner’s arrgument by including in the Order a provision
that would hold Petitioner liable unless and until he convinced staff that he did not own all of the
property at issue. (See {63.) But this provision improperly puts the burden of proof on Petitioner.
The Regional Board does not have authority to hold anyone liable until that person proves his
innocence. Rather, it is the Regional Board that has the burden of proof. Beck Development Co. v.
So. Pacific Transportation Co., (1996) 44 Cal. App. 4" 1160, 1206. For this reason alone, the Order
goes beyon the Regional Board’s authority.

Nor is this error harmless. According to evidence submitted by Regional Board staff, the land
at issue is undeveloped and there is no way to distiguish one parcel from another. Regional Board
staff expressed concern about mining wastes that had been observed, but admitted during cross
examination that they did not know on which parcel the mining wastes were located. As as result,
there is no evidene that any mining waste was ever discharged from the land in which Petitioner
received an interest.

By requiring Petitioner to submit reports on land he never owned, possessed, or controlled,
the regional Board exceded its authority.

B. The Regional Board Exceeded its Authority under CWC 13287 by Requiring in

its Order That Petitioner Submit Technical and Monitoring Reports Unrelated to
His Purported Discharges

Regional Board staff argued that Water Code § 13267 authorizes the regional Board to

PETITION FOR REVIEW; REQUEST FOR STAY
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require reports from any person who has discharged waste. Ut implicitin § 13267 is the concept that
the reports must be related to that waste. Surely a person who has discharged waste in Sacramento
cannot be required to submit reports related to another person’s discharge of waste in Redding. Here
the discharges at issue are unrelated to the alleged discharges from Petitioner.

The Order finds that there are three piles of waste rock and tailings at the site. ({115). ltalso
states that the mercury remaining at the site is “almost entirely” within those three piles (lbid). The
remaining mercury is undoubtedly natural background mercury, because mercury is found naturally
in the soils in that area. The Order acknowledges that background concentrations of mercury are
about 2-90 mg/kg (§] 18), and that natural sources of mercury prevent Sulphur Creek from being used
for drinking water or fish consumption (] 24).

Clearly, the purpose of the Order and the original proposed Cleanup and Abatement Order
is to stabilize the piles so that the material from these piles does not erode into Sulphur Creek and
downstream waters. (See Draft CAO). Furthermore, Regional Board staff acknowledged that the
purpose of the Order is to implement the basin plan requirements that Anthropogenic sources of
mercury be reduced by approximately 95 percent (see Advisory Team Staff Report in response to
comments on hearing panel recommendation).

Petitioner had nothing to do with the mining waste piles, which apparently are more than 100
years old. Petitioner is alleged to have discharged only by allowing rain that fell on the property to
flow off the property. But the Order does not require any action related to any rainwater that flowed
off the property during the time that Petitioner may have owned an interest in the property. It is
directed only at identifying and ultimately stabilizing mine wastes still remaining on the property. The
piles of mine wastes, however, are those wastes that have not yet been discharged. They are wastes
that may be discharged in the future. As such, the purpose of the Order is to stabilize the piles in
order to prevent future discharges from the property. Nothing in the Order requires any investigation
of the past discharges that allegedly took place due to rain falling on the property and runoff.

Regional Board staff have treated this case as though it were a routine groundwater
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contamination case. But it is not. In aroutine groundwater contamination case, wastes discharged
decades ago may still be present. An order directed at a former property owner may therefore ask
for reports about the wastes discharged by that person.

Here Petitioner is not alleged to have contaminated groundwater. The evidence has
established that groundwater in the area naturally contains high levels of mercury, and that natural
springs discharge high levels of mercuryt into Sulphur Creek. These natural springs prevent Sulphur
Creek from attaining several beneficial uses, and the creek has been declassified for them.

Consider a property on which there was once a factory discharging to ambient surface waters.
Assume that the former owner of the factory sold the property to the current owner in 1980. The
current owner installed an underground take that leaked and contaminated groundwater. In this
situation, it would be proper to require reports from the current owner under § 13267, because it is
the current owner’s discharges that are at issue. But it would not be proper to hold the former owner
liable, because that owner did not discharge any of the wastes at issue. Here Petitioner’s wastes,
like the former owner’s, are long gone. He should not be held liable.

Furthermore, CWC section 13267 requires that the Regional Board identify the evidence that
supports requiring a person to provide reports. (CWC 13267(b)(1)). Here, the Regional Board staff
have not specified any evidence that would support requiring Petitioner to implement the Order, other
than he had a paper interest in part of the property at some prior point in time. CWC section 13267
also requires a showing that the burden, including the cost, of the report, bear a reasonable
relationship to the need for the report. However, the Order provides no assessment of costs and no
showing of why the burden on Petitioner is outweighed by the need for the report. In fact, the
futuristic nature of the discharges at issue demonstrates that the Regional Board has not complied

with the requirement that the burden shall bear a reasonable relationship to the need for the report

and the benefits to be obtained. The burden on Petitioner of producing reports about wastes that he

did not discharge greatly outweighs the benefits from requiring him to produce those reports. The

very same reports can be obtained from those people who would be responsible for any future
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discharges from the waste piles.

C. Petitioner is Not Appropriately Named in the Order since He Is Not Liable under
the Law of Nuisance

Petitioner respectfully requests that the State Board refer to his Points and Authorities
submitted on July 1, 2009, section 6 starting at p. 4 through p. 12 (attached as Exhibit B).

Regional Board staff failed to respond to, consider, and/or evaluate the issue of nuisance as
it applies to Petitioner. Staff completely ignored the requirement that Petitioner must own an interest
in the property, the principle that former landowners are generally not liable for dangerous conditions
on the land, the requirement that Petitioner receive notice of the nuisance, the lack of any evidence
to suggest that the site was causing a nuisance in the early 1990's, or that it is presently causing a
nuisance directly related to Petitioner’s ownership, the lack of any evidence that Petitioner “neglected”
to abate the continuing nuisance, and more importantly, that any mercury that may have discharged
from a site owned by Petitioner in the early 1990's is long gone. A fair and just consideration of these
factors would lead to the only reasonable conclusion - that Petitioner should not be a party to this
Order.

D. A Proper Application of the Wen-West Factors Leads to the Conclusion That
Petitioner Should Be Dismissed And/or Removed from the Order

In Wen-West, the leading State Board decision on when former landowners may be held liable
under Water Code section 13304, the State Board recognized that equitable considerations should
be applied to avoid holding a person liable even when that person might technically bear
responsibility. As indicated in Petitioner's initial submittal to the Regional Board dated July 1, 2009,
at section 8, pp. 13 -16, Petitioner pointed out the lack of culpability of Petitioner with respect to the
alleged discharge. Rather than conduct an overall consideration of Petitioner's knowledge and
activities of the site, the Regional Board treated Wen-West not as a general authorization to consider
equity, but rather as a strict six part test that was not met in this case because two of the six elements
were missing. (See Order §] 57).

The Regional Board’s treatment of the Wen-West factors as they pertain to Petitioner was
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erroneous and in direct contravention of State Board precedent and policy.

E. The Order Does Not Comply with the California Environmental Quality Act

The California Environmental Quality Act (‘CEQA”) requires an Environmental Impact Report
to be prepared for any project “that may have a significant effect on the environment.” (Public
Resources Code section 21100(a)). Here, there is no doubt that the project will have a significant
effect on the environment, because the project (as envisioned by the Order) requires earth moving
and construction, in a remote area, related to large piles of mercury-containing material. Therefore,
an EIR is required before “the agency has committed itself to the project as a whole or to any
particular features . . . including the alternative of not going forward with the project.” Save Tara v.
City of West Hollywood (2008) 45 Cal.4th 116, 139.

Here, the Regional Board is clearly committed to going forward with the project. The original
Order specifically requires site remediation, including construction and the use of heavy equipment.
The revised Order deletes the requirement for site remediation, not because the Regional Board is
any less committed to site remediation, but because the Regional Board concedes that it does not
have enough information to order the named parties to undertake the remediation.
VIIl. STATEMENT REGARDING SERVICE OF THE PETITION ON THE REGIONAL BOARD

A copy of the Petition is being sent to the Regional Board, to the attention of Pamela C.
Creedon, Executive Officer.
IX. STATEMENT REGARDING ISSUES PRESENTED TO THE REGIONAL BOARD

The substantive issues and/or objections raised in this Petition were raised before the
Regional Board, but the Regional Board either chose to ignore these issues and/or objections and/or
improperly and erroneously considered them in its refusal to remove and/or dismiss Petitioner from
the final Order.
X. REQUEST FOR STAY

A stay “shall be granted” if Petitioner alleges facts and produces proof consistent with three

PETITION FOR REVIEW; REQUEST FOR STAY
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requirements. Here Petitioner meets all three requirements, and a stay should be issued. (See 23
CCR section 2053.)

First, there will be substantial harm to Petitioner if a stay is not granted. The Order requires
the preparation of reports by July 26, 2010. Petitioner is not qualified to prepare the reports specified
in the Order. (See Declaration of Robert Leal, attached hereto as Exhibit |.) Consultants would have
to be hired to prepare the reports. (/d.) The consultants would require payment regardless of the
outcome of this petition. (/d.) Petitioner believes that the cost of hiring consultants to prepare the
reports identified in the Order is significant. (/d.) No other party identified in the Order has expressed
to Petitioner any willingness to pay for the reports required by the Order. (/d.) The Regional Board
has not offered to reimburse Petitioner for his expenses if he prevails, and Petitiioner does not believe
the Regional Board will reimburse him. (/d.) Because the Order requires the hiring of consultants
at significant cost, and because the Regional Board cannot be expected to reimburse Petitioner for
the costs he incurs, Petitioner will be significantly harmed if he is required to comply with the Order
before his petition is considered.

Second, there will be no substantial harm to other interested persons or to the public interest
if a stay is granted. Petitioner has consistently objected to the order. (/d.) None of the other persons
named in the order should expect Petitioner to proceed without the filing of a petition. (/d.) None of
the other persons named in the order has informed Petitioner of any willingness to proceed with the
order. (/d.) Petitioner expects the other parties who have appeared to file petitions. (/d.) As aresult,
a stay would not interfere with the expectations of any other interested party or otherwise harm any
other interested party.

The public interest will not be harmed because a stay would merely maintain the status quo.
Regional Board staff have concluded that the mining waste piles have been on the property for more
than 100 years. (] 3 and 7 of Order.) The Regional Board has been working on the issues
identified in the Order for more than fifteen years. Evidence submitted during the proceedings before

the Regional Board established that Regional Board staff first visited the property in the early 1990s,
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and did not identify any imminent threat at that time. (See Exhibits B, C, D, and E.)

Evidence presented by Petitioner established that the concentrations of mercury in the waste
piles onsite are within natural background levels, and are too low to cause violations of ambient water
quality standards. (See Exhibit E.) Because the site cannot cause a violation of water quality
standards, there is no pressing need for any action on the property. The public interest will not be
harmed.

Finally, there are substantial questions of fact and law regarding the disputed action.
Petitioner has asserted that the Regional Board has acted beyond its statutory authority, contrary to
black-letter law, and even in violation of the United States Constitution. This Order goes beyond any
previous order, or any State Board order, identified by Regional Board staff. The issues raised in this

proceeding are novel and should be resolved before Petitioner is required to comply with the Order.

Xl CONCLUSION

For all the forgoing reasons, Petitioner respectfully requests that the State Board review the
Order and grant‘the relief as set forth above.

Petitioner further requests stay of the Order as to Petitioner and a hearing. Petitioner
reserves the right to file a Supplemental Statement of Points and Authorities, including references
to the complete administrative record, which is not yet available. Petitioner also reserves the right
to supplement its request for a hearing to consider testimony, other evidence and argument.

Respectfully submitted,

DATED: June 45 , 2010 THEC
: By: /

‘DANIEL P. C’OSTA
Attorneys for Petitioner
ROBERT LEAL

i

f%RENCE S. BAZEL

" BRISCOE IVESTER & BAZEL LLP
Attorneys for Petitioner
ROBERT LEAL
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PROOF OF SERVICE

COURT: State Water Resource Control Board
IN RE: Robert Leal
PETITION NO.:
I am employed in the County of Sacramento, State of California. I am over the age of

18 and not a party to the within action; I am employed by The Costa Law Firm, 2489 Sunrise
Blvd., Ste. A, Gold River, California 95670.

I am familiar with the regular mail collection and processing practice of said business,
and in the ordinary course of business the mail is deposited with the United States Postal
Service that same day.

On this date, I served the foregoing document described as:
PETITION FOR REVIEW; REQUEST FOR STAY
on all parties in said action as addressed below by causing a true copy thereof to be:
Telecopied Via Facsimile.
Placed in a sealed envelope with postage thereon fully prepaid in the
designated area for outgoing mail.

Delivered By Hand.
Sent Via Overnight Delivery. (UPS)

XX

[ — o Py
[ - [T W——]

TO ALL PARTIES LISTED ON THE ATTACHED ADDRESS LIST

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on June Jg, 2010, at Sacramento, California.

/Vaale fome- /ﬂy&%

ackie Long-Worles
j g
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G. David Teja

Attorney for Cal Sierra Properties
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Sean K. Hungerford

Attorney for Emma G. Trebilcott Trust
Diepenbrock Harrison
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David G. Brown
P.O. Box 246
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Lawrence S. Bazel

Attorney for Robert Leal

Briscoe Ivester & Bazel LLP
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San Francisco, CA 94104

Roy Tate
676 Magnolia Road
Marysville, CA 95901-3008

Merced General Construction, Inc.
Kevin Garcia, President

2370 West Cleveland Ave., PMB #123
Madera, CA 93637

NBC Leasing, Inc.
Attention: Tom Nevis
319 Teegarden Avenue
Yuba City, CA 95991




EXHIBIT A



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

TECHNICAL AND MONITORING REPORT ORDER R5-2010-0049
FOR
HOMESTAKE MINING COMPANY, EMMA G. TREBILCOTT TRUST,
ROBERT LEAL, NBC LEASING, INC., :
CAL SIERRA PROPERTIES, ROY WHITEAKER AND GLADYS WHITEAKER, DAVID G.
BROWN, ROY TATE, AND MERCED GENERAL CONSTRUCTION

THE WIDE AWAKE MERCURY MINE
COLUSA COUNTY

This Order is issued to Homestake Mining Company, Emma G. Trebilcott Trust, Robert Leal,
NBC Leasing, Inc., Cal Sierra Properties, Roy Whiteaker and Gladys Whiteaker, David G.
Brown, Roy Tate, and Merced General Construction (hereafter collectively referred to as
Dischargers) based on provisions of California Water Code (CWC) section 13267, which
authorizes the Central Valley Water Quality Control Board (Central Valley Water Board or

The Central Valley Water Board finds, with respect to the Dischargers’ acts or failure to act, the
following: :

1. The Wide Awake Mine (hereafter “Mine") is an inactive mercury mine with mining waste that
includes in part, mine cuts, waste rock, and tailings that erode, or threaten to erode, into a
Sulphur Creek tributary during storm runoff conditions. These wastes have eroded into
drainage swales, ditches, and a tributary to Sulphur Creek, which is tributary to Cache
Creek. The Mine has discharged and continues to discharge or threatens to discharge
mining waste into waters of the state. These discharges have affected water quality, and
continuing erosion of mining waste into Sulphur Creek will further affect water quality. .

2 The Mine is located in the Sulphur Creek Mining District (District) of Colusa County, about
one mile southwest of the Wilber Springs resort and about 26 miles southwest of Williams.
The 100-acre property is described by Assessor’'s Parcel Numbers 018-200-010-000, 018-
200-11-000, and 018-200-12-000 in Sections 28 and 29, Township 14 North, Range 5 West,
Mount Diablo Base and Meridian (MDBM), as shown in Attachment A, a part of this Order.

3. Mining waste has been discharged at the Mine since mining activities began in the 1870s.
Mining waste has been discharged onto ground surface where it has eroded into Sulphur
Creek, resulting in elevated concentrations of metals within the creek. Mining waste
discharged onto ground surface has not been evaluated for its potential impact to ground
water. The Dischargers either own, lease or operate, or have owned, leased, or operated the
mining site where the Mine is located and where mining waste has been discharged. In its
current condition, mining waste is causing or threatens to cause a discharge of pollutants to
waters of the state.

4. The Central Valley Water Board's Water Quality Control Plan for the Sacramento River and

San Joaquin River Basins, Fourth Edition (hereafter Basin Plan) states: "By 6 February
2009, the Regional Water Board shall adopt cleanup and abatement orders or take other

E}F;ﬁsz



' Technical and Monitoring Report Order No. R5-2010-0049 2
Wide Awake Mine
Colusa County

appropriate actions to control discharges from the inactive mines (Table IV-6.4) in the Cache
Creek watershed.” Basin Plan p. IV-33.05. Mercury levels are already above applicable
objectives in Sulphur Creek and Cache Creek, which constitutes a condition of pollution or
nuisance.

5. The Prosecution Team conducted a title review of property records from the Colusa County
Recorders Office. The parties named in this Order as Dischargers are known to presently
exist or have a viable successor. The basis of liability for each Discharger is addressed
below under Dischargers’ Liability.

6. This Order may be revised to include additional Dischargers as they become known, and
may include additional current or former owners, leaseholders, and operators.

Mining History

7. Mercury was discovered in the District in the 1870s, and the mine was developed at that
time. The Mine was opened in the 1870s_and may have been originally known as the
Buckeye Mine, a name retained until the 1890s, at which time is was renamed the Wide

- Awake Mine. This information is described in the CalFed-Cache Creek Study, Task 5C2:
Final Report. Final Engineering Evaluation and Cost Analysis for the Sulphur Creek Mining
District, prepared by Tetra Tech EM Inc., September 2003 (hereafter CalFed Report).

8. Early production was from shallow workings and later, in the 1870s, a 500-foot vertical shaft
was sunk with levels at 190, 290, and 390 feet below the ground surface. During shaft
dewatering, water flowing to Blank Spring, a small local thermal spring 400 meters 1o the
northwest of the Mine, was intersected. Efforts were made to drain the shaft by driving a
drainage tunnel, but operations ceased shortly thereafter. Some ore from the nearby Empire
mine was probably processed at the Mine during this period (CalFed Report).

9. The mine was worked extensively for several years in the 1870s with a reported output of
approximately 1,800 flasks of mercury (one flask equals 76 pounds). Ore processing
facilities in the 1870s included a Knox-Osborne 10-ton furnace and two small retorts. A small
amount of production is reported during the 1890s and early 1900s (CalFed Report).

10.1n the late 1890s and early 1900s, an effort was made to rehabilitate the vertical shaft and
extensive surface facilities were constructed, including a 24-ton Scott furnace, enclosed hoist
house, and bunkhouses (CalFed Report). '

11.Some work was done in 1932 and 1943, and a moderate production was reported. The
production in 1943 may have been in conjunction with mining and processing of ore from the
nearby Manzanita mine to the north at a facility that was constructed on the Wide Awake
property by the operators of the Manzanita mine (CalFed Report).

12.Total mercury production at the mine was probably not much greater than 1,800 flasks, most
of which was produced in the 1870s (CalFed Report).
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13 The Wide Awake Mine is intermediate in size and production relative to other mines in the
Sulphur Creek Mining District. Remains of the Scott furnace and the rotary furnace with
condenser coils remain largely intact on-site (CalFed Report).

Mining Waste Description and Characterization

14.Mining waste at the Mine includes mercury-bearing material from mine cuts, waste rock,
tailings, waste around the perimeter of and within the processing facilities, and contaminated
sediment within drainage swales, and ditches. Mining waste at the Mine erodes or threatens
to erode into a Sulphur Creek tributary with stormwater runoff (CalFed Report).

15 The Mine contains about 20,000 cubic yards (CY) of processed tailings spread over an area
of approximately 1.25 acres. An estimated 8,000 CY of waste rock is immediately adjacent to
and within the tributary to Sulphur Creek. Another waste rock dump exposed in the eastern
stream bank below the rotary furnace may contain up to 11,000 CY. An estimated 400
kilograms (kg) of mercury remains at the Mine, almost entirely within the mixed calcine
(tailings) and waste piles (CalFed Report). E

16.1n 2002, waste extraction tests were conducted on mining waste. The results exceeded
water quality objectives for the metals antimony, arsenic, chromium, mercury, and nickel.
Maximum concentrations detected were: antimony - 107 micrograms per liter (ug/L), arsenic
- 246 ug/L, chromium - 33.3 ug/L, mercury - 21 ug/L, and nickel - 102 ug/L. The potential for
water-rock interaction to mobilize mercury from tailings is thought to be minimal based on
analysis of waste extraction test (WET) leachates. However, water-rock interaction likely
mobilizes mercury based on detection of mercury in a WET leachate sample from waste rock
approximately 250 feet downstream from the 1940s furnace (CalFed Report). Complete
characterization of the soil and mining waste at the site has not been performed.

17 The Mine waste rock and tailings are susceptible to erosion from uncontrolled stormwater
runoff. Surface water runoff transports mercury-laden sediment into a tributary to Sulphur
Creek, which is tributary to Cache Creek. Approximately 8 tons/year of sediment from the
Mine is estimated to erode from mining waste located immediately adjacent to and within the
tributary to Sulphur Creek. The estimated mercury lode from this Mine is 0.02 to 0.44 kglyr or
2 4% of the total mine related mercury lode of 4.4 to 18.6 kg/yr to Sulphur Creek. Itis
estimated that the Mine contributes 1.53% of the mine related mercury lode from the District
(CalFed Report).

18 Mercury concentrations detected in mining waste at the Mine range from 5.0 to

1,040milligrams per kilogram (mg/kg). Site background concentrations range from 2.37 t0 90
mg/kg (CalFed Report).

19. Aqueous mercury concentrations in Sulphur Creek are among the highest in the Cache
Creek watershed, and remain elevated during non-peak flow periods. Active hydrothermal
springs constantly discharge into Sulphur Creek, with mercury concentrations ranging from
700 to 61,000 nanograms per liter (ng/L) (CalFed Report).
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20.Particulate bound mercury in Sulphur Creek comes mostly from sediments and mercury-
bearing mine waste mobilized into the creek during storms. All the mines together are
estimated to contribute about 78% of the total mercury load. The Wide Awake Mine sub
watershed is estimated to contribute about 7 % of the total mercury load. Similar to total and
dissolved concentrations, methyl mercury concentrations in Sulphur Creek are among the
highest reported for the Cache Creek watershed. Methyl mercury concentrations were as
high as 20.64 ng/L in Sulphur Creek above the confluence with Bear Creek. (Sulphur Creek
TMDL for Mercury, Final Staff Report, January 2007.").

21.Mercury is a toxic substance, which can cause damage to the brain, kidneys, and to a
developing fetus. Young children are particularly sensitive to mercury exposure. Methyl
mercury, the organic form of mercury that has entered the biological food chain, is of
particular concern, as it accumulates in fish tissue and in wildlife and people that eat the fish.
Mine waste present at this Mine may also pose a threat to human health due to exposure
(dermal, ingestion, and inhalation) through recreational activities (hiking, camping, fishing,
and hunting) or work at the site.

Regulatory Considerations

22.Section 303(d) of the Federal Clean Water Act requires states to identify waters not attaining
water quality standards (referred to as the 303(d) list). Since 1990, Sulphur Creek has been
identified by the Central Valley Water Board as an impaired water body because of high
agqueous concentrations of mercury.

23.The Basin Plan designates beneficial uses of the waters of the state, establishes Water
Quality Objectives (WQOs) to protect these uses, and establishes implementation policies to
achieve WQOs.

24 Studies were conducted that demonstrated that the municipal and domestic supply (MUN)
beneficial use and the human consumption of aquatic organisms beneficial use did not exist
and could not be attained in Sulphur Creek from Schoolhouse Canyon to the mouth, due to
natural sources of dissolved solids and mercury. The Central Valley Water Board, in ,
Resolution R5-2007-0021, adopted a basin plan amendment that de-designated these uses
in Sulphur Creek from Schoolhouse Canyon to the mouth. The remaining beneficial uses for
Sulphur Creek, a tributary of Cache Creek, are: agricultural supply; industrial service supply;
industrial process supply; water contact recreation and non-contact water recreation; warm
freshwater habitat; cold fresh water habitat; spawning, reproduction, and/or early
development; and wildlife habitat.

25. The beneficial uses of underlying groundwater, as stated in the Basin Plan, are municipal
and domestic supply, agricultural supply, industrial service supply, and industrial process

supply.

' The report is available at
http: //www.swrch.ca govicentralvalley/water issues/tmdl/central valley projects/sulphur_creek ha/sulphur creek {

mdl. pdf
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26. The Central Valley Water Board adopted site-specific water quality objectives for Sulphur
Creek in Resolution R5-2007-0021. The WQOs now listed in the Basin Plan for Sulphur
Creek state that waters shall be maintained free of mercury from anthropogenic sources
such that beneficial uses are not adversely affected. During low flow conditions, defined as
flows less than 3 cfs, the instantaneous maximum total mercury concentration shall not
exceed 1,800 ng/L. During high flow conditions, defined as flows greater than 3 cfs, the
instantaneous maximum ratio of mercury to total suspended solids shall not exceed 35
mg/kg. Both objectives apply at the mouth of Sulphur Creek. Exceedances of the water
quality objective in Sulphur Creek during high flow events are documented in Appendix C
(page 24) of the Staff Report for the Amendment to the Water Quality Control Plan for the
Sacramento River and San Joaquin River Basins to Determine Certain Beneficial Uses are
Not Applicable in and Establish Water Quality Objectives for Sulphur Creek? dated March
2007 which is part of the administrative record of this Order.

27.Sulphur Creek is tributary to Bear Creek, which is tributary to Cache Creek. Beneficial uses
of Bear and Cache Creeks are municipal and domestic supply (MUN), agriculture — irrigation
and stock watering, contact and non-contact recreation, industrial process and service
supply, warm freshwater habitat, spawning — warm and cold, wildlife habitat, cold freshwater
habitat, and commercial and sport fishing. Cache Creek is impaired for mercury and
therefore has no assimilative capacity. Any discharges of mercury or mercury-laden
sediments that reach Cache Creek therefore threaten to cause or contribute to a condition of
pollution or nuisance. Cache Creek drains to the Cache Creek Settling Basin, which
discharges to the Yolo Bypass and flows into the Sacramento-San Joaquin Delta Estuary.
Data documenting exceedances of water quality objectives in Cache and Bear Creeks are
found in Table 3.2 (page 9) of the October 2005 staff report entitled Amendments to the
Water Quality Control Plan for the Sacramento River and San Joaquin River Basins for the
Control of Mercury in Cache Creek, Bear Creek, Sulfur Creek, and Harley Gulch, which is
part of the administrative record of this Order.’

28 The Cache Creek Watershed Mercury Program, included in the Basin Plan, requires
responsible parties to develop plans to reduce existing loads of mercury from mining or other
anthropogenic activities by 95% in the Cache Creek watershed (i.e., Cache Creek and its
tributaries). The Basin Plan, Chapter IV, page 33.05 states that,

Responsible parties shall develop and submit for Executive Officer approval plans, including a
time schedule, to reduce loads of mercury from mining or other anthropogenic activities by 95%
of existing loads consistent with State Water Resources Control Board Resolution 92-49. The
goal of the cleanup is to restore the mines to premining conditions with respect to the discharge
of mercury. Mercury and methylmercury loads produced by interaction of thermal springs with
mine wastes from the Turkey Run and Elgin mines are considered to be anthropogenic loading.
The responsible parties shall be deemed in compliance with this requirement if cleanup actions

2 This report is available at
http://www.:swreb-ca.gov/centralvalley/water issues/tmdl/central valley projects/sulphur_creek hga/sulphur_creek
staff final.pdf ‘ ‘

This report is available at
hitp //www_swrcb.ca gov/centralvalley/water issues/tmdl/central valley projects/cache sulphur_creek/cache_crk h
g _final rpt_oct2005 pdf
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and maintenance activities are conducted in accordance with the approved plans. Cleanup
actions at the mines shall be completed by 2011.

29.The Basin Plan, Chapter IV, page 33.05 states that,

The Sulphur Creek streambed and flood plain directly below the Gentral, Cherry Hill, Empire,
Manzanita, West End and Wide Awake Mines contain mine waste. After mine cleanup has been
initiated, the Dischargers shall develop and submit for Executive Officer approval a cleanup and
abatement plan to reduce anthropogenic mercury loading in the creek. '

30.Under CWC section 13050, subdivision (g)(1), “mining waste” means all solid, semisolid, and
liquid waste materials from the extraction, beneficiation, and processing of ores and
minerals. Mining waste includes, but is not limited to, soil, waste rock, and overburden, as
defined in Public Resources Code section 2732, and tailings, slag, and other processed
waste materials....” The constituents listed in Findings No.Error! Reference source not
found. and Error! Reference source not found. are mining wastes as defined in CWC
section 13050, subdivision (q) (1).

31.Because the site contains mining waste as described in CWC sections 13050, closure of
Mining Unit(s) must comply with the requirements of California Code of Regulations, title 27,
sections 22470 through 22510 and with such provisions of the other portions of California
Code of Regulations, title 27 that are specifically referenced in that article.

32.Affecting the beneficial uses of waters of the state by exceeding applicable WQOs
constitutes a condition of pollution as defined in CWC section 13050, subdivision (/).

33.Under CWC section 13050, subdivision (m) a condition that occurs as a result of disposal of
wastes, is injurious to health, or is indecent or offensive to the senses, or is an obstruction to
the free use of property, and affects at the same time any considerable number of persons,
is a nuisance. : ' -

34.Mine waste has been discharged or deposited where it has discharged to waters of the state
and has created, and continues to threaten to create, a condition of pollution or nuisance.

35.CWC section 13304(a) states that:

Any person who has discharged or discharges waste into the waters of this state in violation of
any waste discharge requirement or other order or prohibition issued by a Regional Woater Board
or the state board, or who has caused or permitted, causes or permits, or threatens to cause or
permit any waste to be discharged or deposited where it is, or probably will be, discharged into
the waters of the state and creates, or threatens to create, a condition of pollution or nuisance,
shall upon order of the Regional Water Board, clean up the waste or abate the effects of the
waste, or, in the case of threatened pollution or nuisance, take other necessary remedial action,
including, but not limited to, overseeing cleanup and abatement efforts. A cleanup and abatement
order issued by the state board or a Regional Water Board may require the provision of, or
payment for, uninterrupted replacement water service, which may-inctude wellhead-treatment, to
each affected public water supplier or private well owner. Upon failure of any person to comply
with the cleanup or abatement order, the Attorney General, at the request of the board, shall
petition the superior court for that county for the issuance of an injunction requiring the personto
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36.

37.

comply with the order. In the suit, the court shall have jurisdiction to grant a prohibitory or
mandatory injunction, either preliminary or permanent, as the facts may warrant.

The State Water Resources Control Board (State Board) has adopted Resolution No. 92-49,
the Policies and Procedures for Investigation and Cleanup and Abatement of Discharges
Under CWC Section 13304. This Resolution sets forth the policies and procedures to be
used during an investigation or cleanup of a polluted site and requires that cleanup levels be
consistent with State Board Resolution No. 68-16, the Statement of Policy With Respect to
Maintaining High Quality of Waters in California. Resolution No. 92-49 and the Basin Plan
establish cleanup levels to be achieved. Resolution No. 92-49 requires waste to be cleaned
up to background, or if that is not reasonable, to an alternative level that is the most stringent

“level that is economically and technologically feasible in accordance with California Code of

Regulations, title 23, section 2550.4. Any alternative cleanup level to background must: (1)
be consistent with the maximum benefit to the people of the state; (2) not unreasonably
affect present and anticipated beneficial use of such water; and (3) not result in water quality
less than that prescribed in the Basin Plan and applicable Water Quality Control Plans and
Policies of the State Board.

Chapter IV of the Basin Plan contains the Policy for Investigation and Cleanup of
Contaminated Sites, which describes the Central Valley Water Board's policy for managing
contaminated sites. This policy is based on CWC sections 13000 and 13304, California
Code of Regulations, title 23, division 3, chapter 15: California Code of Regulations, title 23,
division 2, subdivision 1: and State Water Board Resolution Nos. 68-16 and 92-49. The
policy addresses site investigation, source removal or containment, information required to
be submitted for consideration in establishing cleanup levels, and the basis for establishment
of soil and groundwater cleanup levels.

38 The State Board's Water Quality Enforcement Policy states in part:

At a minimum, cleanup levels must be sufficiently stringent to fully support beneficial uses, unless
the Central Valley Water Board allows a containment zone. In the interim, and if restoration of
background water quality cannot be achieved, the Order should require the discharger(s) to abate
the effects of the discharge (Water Quality Enforcement Policy, p. 19).

39 CWC section 13267states that:

(a) A regional board, in establishing or reviewing any water quality control plan or waste
discharge requirements, or in connection with any action relating to any plan or
requirement authorized by this division, may investigate the quality of any waters of the
state within its region.

(b) (1) In conducting an investigation specified in subdivision (a), the regional board may
require that any person who has discharged, discharges, or is suspected of having
discharged or discharging, or who proposes to discharge waste within its region, or any
citizen or domiciliary, or political agency or entity of this state who has discharged,
discharges, or is suspected of having discharged or discharging, or who proposes to
discharge, waste outside of its Tegion-that-could affect the quality of waters-within its
region shall furnish, under penalty of perjury, technical or monitoring program reports
which the regional board requires. The burden, including costs, of these reports shall bear
a reasonable relationship to the need for the report and the benefits to be obtained from
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the reports. In requiring those reports, the regional board shall provide the person with a
written explanation with regard to the need for the reports, and shall identify the evidence
that supports requiring that person to provide the reports.

40. Each Discharger named in this Order “has discharged, discharges, or is suspected of

41.

having discharged or discharging . . . waste” within the region of the Central Valley Water
Board. The Dischargers own, lease, or operate, or have owned leased, or operated the
mining sites subject to this Order. Additional findings establishing the liability of each
Discharger pursuant to CWC section 13267 are set forth below in Findings 53-62.

The technical reports required by this Order are necessary to ensure the protection of the
waters of the state, comply with the Basin Plan’s requirement for responsible parties to
develop plans to reduce existing loads of mercury from mining or other anthropogenic
activities by 95% in the Cache Creek watershed (Basin Plan, Chapter IV, page 33.05, see
Finding 28), to further characterize the location of mining wastes, to complete a conceptual
site model for the eventual cleanup of the mining sites and determine what cleanup
measures are necessary, and to provide additional information about suspected past or
future discharges. While no specific cost for the required reports has been estimated, the
need for cleanup is well established. (See, e.g., the Basin Plan’s Cache Creek Watershed
Mercury Program.) The technical or monitoring report is necessary to accomplish the
cleanup. (See, State Water Board Resolution 92-49.) The investigation is as limited as
possible, and is consistent with orders requiring investigation or cleanup at other sites.

42 The issuance of this Order is an enforcement action taken by a regulatory agency and is

exempt from the provisions of the California Environmental Quality Act (CEQA) (Pub.
Resources Code, section 21000 et seq.), pursuant to California Code of Regulations, title 14,
section 15321(a) (2). The implementation of this Order is also an action to assure the
restoration of natural resources and/or the environment and is exempt from the provisions of
the CEQA, in accordance with California Code of Regulations, title 14 sections 15307 and
15308. The implementation of this Order also constitutes basic data collection, research
and/or resource evaluation activities which do not result in a serious or major disturbance to
an environmental resource, and is exempt from the provisions of the CEQA, in accordance
with California Code of Regulations, title 14 sections 15306.

Dischargérs’ Liability

43. The meaning of “discharge” under Porter-Cologne includes not only the initial introduction of

waste into the environment, but also the continued migration and spread of the
contamination, including the migration of waste from soil to water. (State Board Order WQ
86-2 [Zoecon Corp.); State Board Order WQ 92-13 [Wenwest, Inc., et al.]; see also 26
Ops.Atty.Gen. 88, Opinion No. 55-116, [1955]). Waste piles at the mining sites have and
continue to discharge, and threaten to discharge, mercury and other pollutants to surface
waters as stated in Findings 14-21 above.
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44 Owners, lessees, and operators of a property that is a source of passive discharge of
pollutants are liable for the discharge even if they did not own, lease, or operate the property
at the time of initial discharge of pollutants. (State Board Order WQ 86-2 [Zoecon Corp.];

~ State Board Order WQ 92-13 [Wenwest, Inc., et al.]; State Board Order WQ 89-8 [Spitzer et
al]). Anowner, lessee, or operator has the ability to control the passive release of pollutants
from the property. The Dischargers may have prevented mine materials and enriched
mercury soil from entering surface waters through a number of measures including, but not
limited to: relocating material piles away from waterways, placing barriers, such as grass
covered berms, between mine materials and waterways, recontouring and revegetating
material piles and areas of surface disturbance by mining activity to reduce erosion,
redirecting storm runoff around material piles and areas of surface disturbance to reduce
erosion, stabilizing of stream banks containing enriched mercury alluvium to minimize
erosion during storm events. An owner, lessee, or operator may have knowledge of a
passive discharge by notification in a deed or lease, even if the owner, lessee, or operator
never observes the discharge. The mining claim was listed on county Assessor’s Parcels for
the mine property.

45 The Central Valley Water Board has the authority under Water Code section 13267 to
require a technical report from any individual or entity “suspected” of having discharged or
discharging waste. Each of the owner, leaseholder, or operator Dischargers is subject to
the Central Valley Water Board’s section 13267 authority because, based on evidence in the
record, they have or had an ownership, tenancy, or operation interest in the mining sites
during a time period when waste piles were discharging or are suspected of discharging
mercury and other pollutants to surface waters.

46. “Evidence” for purposes of CWC section 13267 “means any relevant evidence on which
responsible persons are accustomed to rely in the conduct of serious affairs, regardiess of
the existence of any common law or statutory rule which might make improper the admission
of the evidence over objection in a civil action” (CWC § 13267, subd. (e).) There is adequate
evidence in this case that each Discharger had an ownership, leasehold, or operator interest
in the property and to suspect that each Discharger discharged waste.

47.As established in Findings 14-21 mercury is mobilized by storm water runoff, slope failure, or
water-rock interaction from mine waste. In addition, disturbed sediments can migrate across
the property and be deposited where they are later discharged to waters of the state. Each
of the Dischargers owned the property in question for at least twelve months. Although the
Board did not consider rain data for each year at the Hearing, the Board takes official notice
that there are no years on record during the reléevant period of time when it did not rain at all.

48 The State Water Board has held that all dischargers are jointly and severally liable for the
discharge of waste. (State Board Order WQ 90-2 [Union Oil Company}). At this stage, the
Board has not determined the relative mercury contributions of various dischargers. Even if
the Board was inclined to apportion responsibility, which it is not, apportionment would be
premature at this time.
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49 The State Water Board has determined that it is inappropriate to require certain dischargers

to participate in a cleanup, even though the dischargers have some legal responsibility for
cleanup. (See, State Water Board Order WQ 92-13 (Wenwest). In Wenwest, the State
Board held that an interim owner of a property with passive discharge would be released
from being named as a responsible party under the specific facts of that case including (1)
that the discharger had only owned the property for a short period of time, (2) the ownership
was for the limited purpose of conveyance to a transferee, (3) the ownership occurred at a
time when there was limited understanding of the problems associated with the passive
discharge, (4) the discharger did not conduct any activities which might have exacerbated
the problem, (5) clean-up was already proceeding, and (6) there were several additional
responsible parties. Several Dischargers named in this Order argue that they should not be
liable for clean-up under the Wenwest factors. However, this Order is limited to site
investigation. Even assuming the Wenwest factors apply to site investigations, the Board
finds none of the named Dischargers satisfy the Wenwest factors because no clean-up is
currently proceeding at the mine site and the Dischargers that caused the initial discharges
during mining operations are no longer in existence and cannot be held liable for the
investigation or clean-up.

50.In the context of clean-up orders (CWC section 13304), the Central Valley Water Board may

51

find certain dischargers to be only secondarily liable for clean-up. (See State Board Order
WQ 87-6 [Prudential Ins. Co.] and State Board Order WQ 86-18 [Vallco Park, Ltd.]). Even if
the secondary liability concept can be applied in the section 13267 context, it is not
appropriate here. The Central Valley Water Board considered whether any named
Dischargers should be secondarily liable and has concluded that all Dischargers should be
primarily liable. Here, the investigation and cleanup is not proceeding and the parties that
actively engaged in the mining operations at the root of the ongoing discharge are no longer
in existence. Accordingly, all named Dischargers to the Order stand on essentially the same
footing and should be treated alike. (State Board Order WQ 93-9 [Aluminum Company of
America et al.]

‘The Board considered whether interim landowners and lessees should be held liable for

passive discharges to surface waters even though the specific discharges during the time of
interim ownership may have in the intervening years left the Sulphur Creek/Cash Creek
watersheds. The Board finds that such interim landowners are liable under this Order. As a
preliminary matter, the migration of pollutants from soil in one area of the property to soil in
another area, from where it may later be discharged into the surface waters, is a discharge
for which an interim owner may be liable. Additionally, in accordance with City of Modesto
Redevelopment Agency v. Superior Court ((2004) 119 Cal.App.4th 28), the Board may look
to the law of nuisance to interpret liability in the context of a section 13304 clean-up order.
California Civil Code section 3483, which codified the common law duty of successive
owners to abate a continuing nuisance, states that every successive owner of property who
neglects to abate a continuing nuisance created by a former owner is liable in the same
manner as the one who first created it. In accordance with this principle, interim owners

could have been named in a section 13304 order and it is even more appropriate to name

them in this section 13267 Order where the Board need only establish that the interim
owners are “suspected” of discharging waste.
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52 Cal Sierra and Merced Construction asserted that the Order may be barred by the doctrine
of laches. In order to prevail on a defense of laches in an administrative proceeding, the
defendant must establish an unreasonable delay in bringing the action, “plus either
acquiescence in the act about which the complainant complains or prejudice to the party
asserting the equitable defense resulting from the delay.” (Chemical Specialties
Manufacturers Assn., Inc. v. Deukmejian (1991) 227 Cal.App.3d 663, 672). Here, the
discharges being investigated are continuous and therefore there is no unreasonable delay
in bringing an Order for investigation of the conditions of the ongoing discharge.
Furthermore, the Board has been diligently working toward addressing the discharge of
mercury in the Cache Creek watershed through several complex and time-intensive
regulatory steps, including preparation of the Cal-Fed Report (see Findings 7-21) and two
Basin Plan amendments (Findings 24-28). There is no evidence in the record that the Board
acquiesced in the discharges, or that Cal Sierra or Merced Construction relied specifically on
any inaction on the part of the Board in deciding to purchase, sell, or operate the mine
property.

53.The property-on which-Wide Awake Mercury Mine was located has been identified as
Assessor's Parcel Number 018-200-003-000 until 16 October 1995 and Assessor’s Parcel
Numbers 0180-200-010-000, 018-200-011-000, and 018-200-012-000 from 16 October 1995
to the present. The Dischargers named in this Order have owned or leased the relevant
parcels as follows in Findings 55-62.

54.At least one Discharger named in this Order has argued that mining waste was not present
on the specific parcel it owned. Evidence in the record indicates that all three parcels
created after the 16 October 1995 split of Assessor's Parcel Number 0180-200-003-000
were part of the mine property, but the CalFed Report does not reference individual parcels.
There is sufficient evidence before the Board to suspect that each Discharger owned
property that discharged mine waste because each Discharger owned, leased, or operated a
parcel that constituted part of the mine property. If the Board concludes, based on the
technical reports required by this Order that a particular parcel was not a source of waste
discharges, the affected Dischargers will have no further responsibility for clean-up.
Similarly, affected Dischargers will not have further clean-up responsibility if the timing of
waste discharges relative to property ownership or control was such the Discharger(s) did
not cause or permit the discharge of waste.

55 EMMA G. TREBILCOTT TRUST: The Emma G. Trebilcott Trust (Trust) owned Assessor's
Parcel Number 018-200-003-000 from 28 March 1988 to 5 December 1989. The property
was placed in the Trust by court order following the death of Emma G. Trebilcott, the
previous owner of the parcel. At its creation, the Trust did not assume any liabilities that
arose during the lifetime of Ms. Trebilcott. Within two months, the Trust entered into a listing
agreement with a realty company for sale of the property and held the property pending its
eventual sale in December 1989, without developing or improving the property during its
ownership. The Trust assets are now held by Wells Fargo Bank, NA, for the benefit of four
charities. The Trust retained the mineral rights to the parcel following its sale, leasing the
rights during its ownership of the parcel and through 20 May 1993 to Homestake Mining
Company. It appears that the mineral rights have been retained by the Trust to date;
however, liability under this Order is being imposed due to the Trust's ownership of the
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parcel until its 5 December 1989 sale and not under its retention of the mineral rights
because this Order only addresses surface discharges. The Trust, by taking title to the
property where mining waste was present, assumed responsibility for appropriately
managing the discharges from the waste. As these wastes were eroding or suspected of
eroding into surface waters during the time that the Trust held title to the property, the Trust
is a person who has discharged, discharges, or is suspected of having discharged or
discharging wastes into waters of the state.

56. HOMESTAKE MINING COMPANY: Homestake Mining Company (Homestake) was a
lessee of the mineral rights to Assessor’s Parcel Number 018-200-003-000 from 20 July
1978 to 20 May 1993. Homestake was not an owner of the parcel during this time period
and there is no evidence that Homestake operated any mine on the site. Homestake has
provided evidence that its activity on the site was limited to mining exploration activity
consisting primarily of seven drill pads of dimensions 30 by 50 feet or less, all of which were
subsequently reclaimed, and that no road work took place under its lease. However, the
lease provided that Homestake had exclusive possession of the property for mining
purposes and the lease’s-scope included control of tailings and waste piles on the mining
property. The owner reserved surface rights for livestock grazing and other agricultural uses
only and water development incidental to such use. Under the terms of its lease,
Homestake exercised control over the property and had the ability to prevent mine materials
and enriched mercury soil from entering waterways. Homestake, by holding a leasehold
interest giving it control over the property during a time when mining waste was present,
assumed responsibility for managing the discharges from the waste. As these wastes were
eroding or are suspected of eroding into surface waters during the time that Homestake held
a leasehold interest in the property, Homestake is a person who has discharged, discharges,
or is suspected of having discharged or discharging wastes into waters of the state.

57 ROBERT LEAL: Robert Leal owned the parcel on which the mine was located (variously
numbered Assessor's Parcel Number 018-200-03-000 until 16 October 1995, and
Assessor's Parcel Numbers 018-200-011-000 and 018-200-012-000 thereafter) from
28 February 1990 to 1 November 1995. Leal owned the mine property during this time
period and leased it to another party not named in this order for grazing. Leal did not own the
mineral rights to the property. Leal entered an easement agreement with Homestake for
Homestake’s access to the property. Leal, by taking title to the property where mining waste
was present, assumed responsibility for managing the discharges from the waste. As these
wastes were eroding or are suspected of eroding into surface waters during the time that
Leal held title to the property, Leal is a person who has discharged, discharges, or is
suspected of having discharged or discharging waste into waters. of the state.

The Board finds that Leal should not be released from this Order under the Wenwest factors.
In addition to the reasons laid out it Finding 49 (no clean-up is currently proceeding at the
mine-site and the Dischargers that caused the initial discharges during mining operations are
no longer in existence), Leal's ownership extended over several years and was not for a
short period of time and his ownership of the property was not for the limited purpose of
conveyance to a transferee. \
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Leal has argued that this Order may constitute a “taking” of property without just
compensation. A regulatory action may constitute a taking when it deprives a property owner
of all economically beneficial use of that property. (Lucas v. South Carolina Coastal Council,
505 U.S. 1003 (1992)). Leal does not currently own the mine property. This Order may
impose certain costs on Leal, but does not deprive him of economically beneficial use of any

property.

CAL SIERRA PROPERTIES, ROY WHITEAKER AND GLADYS WHITEAKER: Cal Sierra
Properties (Cal Sierra) held an ownership interest in Assessor’s Parcel Number 018-200-
010-000 from 16 October 1995 to 10 September 1999 and Assessor's Parcel Numbers 018-
200-011-000 and 018-200-012-000 from 1 November 1995 to approximately 1 January
2004. Cal Sierra did not own the mineral rights to those parcels. Cal Sierra, by taking title
to the property where mining waste was present, assumed responsibility for managing the
discharges from the waste. As these wastes were eroding or are suspected of eroding into
surface waters during the time that Cal Sierra held title to the property, Cal Sierra is a
person who has discharged, discharges, or is suspected of having discharged or discharging
waste into-waters of the state. Cal Sierra was a general_partnership that has been dissolved.
Roy and Gladys Whiteaker were general partners, and are therefore personally liable for Cal
Sierra’s obligations.

NBC LEASING, INC.: NBC Leasing, Inc. (NBC Leasing) held an ownership interest in
Assessor's Parcel Number 018-200-003-000, upon which the mine was located, from

15 August 1990 to 16 October 1995. After that parcel was split into three, NBC Leasing
continued to own Assessor's Parcel Number 018-200-010-000 until 7 March 1996 and has
continued in its ownership of parcel numbers 018-200-011-000 and 018-200-012-000 to
date. NBC Leasing did not and does not own the mineral rights to the parcels. NBC
Leasing, by taking title to the property where mining waste was present, assumed

‘responsibility for appropriately managing the discharges from the waste. As these wastes

were eroding or are suspected of eroding and continue to erode into surface waters during
the time that NBC Leasing held title and continues to hold title to the property, NBC Leasing
is a person who has discharged, discharges, or is suspected of having discharged or
discharging waste into waters of the state.

" DAVID G. BROWN. David G. Brown is a current owner of Assessor's Parcel numbers 018-

200-010-000, 018-200-011-000 and 018-200-012-000. Brown has had an ownership interest
in parcel 018-200-010-000 since 10 September 1999 and in parcels 018-200-011-000 and
018-200-012-000 since approximately 1 January 2004. Brown does not own the mineral
rights to the parcels. Brown, by taking title to the property where mining waste was present,
assumed responsibility for appropriately managing the discharges from the waste. As these
wastes were eroding or are suspected of eroding and continue to erode into surface waters
during the time that Brown has held title to the property, Brown qualifies a person who has
discharged, discharges, or is suspected of having discharged or discharging waste into
waters of the state.
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61.ROY TATE. Roy Tate is a current owner of Assessor’s Parcel numbers 018-200-010-000,
018-200-011-000 and 018-200-012-000. Tate has owned parcel 018-200-010-000 since 10
September 2009 and parcels 018-200-011-000 and 018-200-012-000 since approximately 1
January 2004. Tate does not own the mineral rights to the parcel. Tate, by taking title to the
property where mining waste was present, assumed responsibility for appropriately
managing the discharges from the waste. As these wastes were eroding or are suspected of
eroding and continue to erode into surface waters during the time that Tate has held title to
the property, Tate is a person who has discharged, discharges, or is suspected of having
discharged or discharging waste into waters of the state. '

62 MERCED GENERAL CONSTRUCTION, INC: Merced General Construction, Inc. (Merced
General) is a current owner of Assessor’s Parcel number 018-200-010-000 and has owned
the parcel since approximately 1 January 20095. Merced General does not own the mineral
rights to the parcel. Merced General, by taking title to the property where mining waste was
present, assumed responsibility for appropriately managing the discharges from the waste.
As these wastes were eroding or were suspected of eroding and continue to erode into
surface waters-during the time that Merced General has held title to the property, Merced
General is a person who has discharged, discharges, or is suspected of having discharged
or discharging waste into waters of the state.

63. The Executive Officer may add additional responsible parties to this Order without bringing
the matter to the Central Valley Water Board for a hearing, if the Executive Officer
determines that additional parties are liable for investigation of the mine waste. The
Executive Officer may remove Dischargers from this Order if the Executive Officer receives
new evidence demonstrating that such Dischargers did not cause or permit the discharge of
waste that could affect water quality. All Dischargers named in this Order and any
responsible parties proposed to be added shall receive notice of, and shall have the
opportunity to comment on, the addition or removal of responsible parties.

IT IS HEREBY ORDERED that, the Dischargers, and their agents, assigns and successors, in
order to meet the provisions contained in Division 7 of the California Water Code and
regulations, plans and policies adopted thereunder,:

1. Conduct all work in conformance with the Regional Board’s Water Quality Control Plan for
the Sacramento River and San Joaquin River Basins (in particular the Policies and Plans
listed within the Control Action Considerations portion of Chapter IV).

Waste Characterization

2. By 26 July 2010, submit a Mining Waste Characterization Work Plan (hereafter
Characterization Plan) for the Mine site. The Characterization Plan shall assess the nature
and extent and location of mining waste discharged at the site and the potential threat to
water quality and/or human health. The Characterization Plan shall describe the methods
that will be used to establish background levels for soil, surface water, and ground water at
the site, and the means and methods for determining the vertical and lateral extent of the
mining waste.
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The Characterization Plan shall also address slope stability of the site and assess the need
for slope design and slope stability measures to minimize the transport of mining waste-
laden soils to surface water and ephemeral streams. The Characterization Plan shall adopt
the time schedule as described below in items 3 through 13 below for implementation of the
proposed work.

3. Within 30 days of staff concurrence with the Characterization Plan, but no later than 27
September 2010, begin implementing the Characterization Plan in accordance with the
approved time schedule, which shall become part of this Order.

4. By 27 January 2011, submit a Mining Waste Characterization Report (hereafter
Characterization Report) for the Mine. The Characterization Report shall include:

a. A narrative summary of the field investigation;

b. A section describing background soil concentrations, mining waste concentrations,
and the vertical and lateral extent of the mining waste; '

c. Surface water and ground water sampling results;

d. A section describing slope stability and erosion potential and recommendations for
slope stabilization;

e An evaluation of risks to human health from site conditions, and;

f A map and description of the current or historic location of mining waste, including
waste that has eroded or migrated over land to a location where it was, or could
be, discharged to waters of the State;

g. A work plan for additional investigation, if needed, as determined by staff. If no
additional investigation is needed, this report shall be the Final Characterization
Report.

5. By 27 January 2011, submit a Surface and Ground Water Monitoring Plan (hereafter
Monitoring Plan) for the Mine. The Monitoring Plan shall describe the methods and rationale
that will be used to establish background levels for surface water and ground water at the
site. The Monitoring Plan shall also address long-term monitoring necessary 1o confirm the
effectiveness of the remedies.

Water Supply Well Survey

6. By 27 September 2010, submit the results of a water supply well survey within one-half mile
of the site and a sampling plan to sample any water supply well(s) threatened to be polluted
by mining waste originating from the site. The sampling plan shall include specific actions
and a commitment by the Dischargers to implement the sampling plans, including obtaining
any necessary access agreements. If the Dischargers demonstrate that exceedances of
water quality objectives in the water supply well survey discussed above are the result of
naturally occurring hydrothermal sources, then the Dischargers may request a waiver of
requirements No. 7 and 8 listed below.

7. Within 30 days of staff concurrence with the water supply well sampling plan, the
Dischargers shall implement the sampling plan and submit the sampling results in
accordance with the approved time schedule, which shall become part of this Order.
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8. Within 30 days of staff notifying the Dischargers that an alternate water supply is necessary,
submit a work plan and schedule to provide an in-kind replacement for any impacted water
supply well. The Dischargers shall implement the work plan in accordance with an approved
time schedule, which shall become part of this Order.

General Requirements
The Dischargers shall:

9 Pursuant to CWC section 13365, reimburse the Central Valley Water Board for reasonable
costs associated with oversight of the investigation of the site. Within 30 days of the effective
date of this Order, the Dischargers shall provide the name and address where the invoices
shall be sent. Failure to provide a name and address for invoices and/or failure to reimburse
the Central Valley Water Board’s oversight costs in a timely manner shall be considered a
violation of this Order. If the Central Valley Water Board adopts Waste Discharge
Requirements (WDRs), review of reports related to writing of the WDRs and all compliance
measures thereafter would be subject to the fees required by issuance of the Order and the
reimbursement under this requirement would no longer apply.”

10. Submit all reports with a cover letter signed by the Dischargers. In the cover letter, the
Dischargers shall express their concurrence or non-concurrence with the contents of all
reports and work plans.

11. Notify staff at least three working days prior to any onsite work, testing, or sampling that
pertains to environmental remediation and investigation and is not routine monitoring,
maintenance, or inspection.

12 Obtain all local and state permits and access agreements necessary to fulfill the
requirements of this Order prior to beginning work.

13.Continue any investigation, reporting or monitoring activities until such time as the

Executive Officer determines that sufficient work has been accomplished to comply with this
Order. The Executive Officer, with concurrence from the Prosecution Team, and after
soliciting comments from the remaining named parties, may determine that a party named
to this Order has satisfied or will satisfy their obligations under this Order by performing or

~agreeing to perform substantial work that results in a more complete understanding of the
scope of the problems at the Site, consistent with the obligations imposed by this 13267
Order. After such a determination has been made, the Prosecution Team will be directed to
compe! the remaining named parties to fuffill the remaining obligations under this Order.

Investigation of Additional Responsible 'Péﬁies

14. The Prosecution Team shall complete its investigation of other entities that are or may be
responsible for investigation or cleanup of the Mine. This investigation shall include, without
limitation the Bureau of Land Management. The Prosecution Team may issue subpoenas,
or may request the Executive Officer to issue orders under section 13267, as appropriate.
This directive is without prejudice to any rights of any person to contest such subpoena(s)
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or order(s). Any person may provide evidence relevant to liability (or lack thereof); whether
or not that person is the subject of a subpoena or section 13267 order. The Prosecution
Team shall report the results of its investigation to the Executive Officer, with a copy to all
parties and interested persons, by 30 November 2010. The Executive Officer may extend
this deadline.

Any person signing a document submitted under this Order must make the following
certification:

‘I certify under penalty of law that | have personally examined and am familiar with
the information submitted in this document and all attachments and that, based on
my knowledge and on my inquiry of those individuals immediately responsible for
obtaining the information, | believe that the information is true, accurate, and
complete. | am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment.”

In accordance with California Business and Professions Code sections 6735, 7835, and 7835.1,
engineering and geologic evaluations and judgments must be performed by or under the
direction of registered professionals competent and proficient in the fields pertinent to the
required activities. All technical reports specified herein that contain work plans for, that describe
the conduct of investigations and studies, or that contain technical conclusions and
recommendations concerning engineering and geology must be prepared by or under the
direction of appropriately qualified professional(s), even if not explicitly stated. Each technical
report submitted by the Dischargers must contain the professional’s signature and, where
necessary, his stamp or seal.

The Executive Officer may extend the deadlines contained in this Order if the Dischargers
demonstrate that unforeseeable contingencies have created delays, provided that the
Dischargers continue to undertake all appropriate measures to meet the deadlines and make
the extension request in advance of the expiration of the deadline. The Dischargers shall make
any deadline extension request in writing prior to the compliance date. An extension may be
denied in writing or granted by revision of this Order or by a letter from the Executive Officer.
Any request for an extension not responded to in writing by the Board shall be deemed denied.

If. in the opinion of the Executive Officer, the Dischargers fail to comply with the provisions of
this Order, the Executive Officer may issue a complaint for administrative civil liability. Failure to
comply with this Order may result in the assessment of an Administrative Civil Liability of up to
$1,000 per violation per day pursuant to the California Water Code section 13268. The Central
Valley Water Board reserves its right to take any enforcement actions authorized by law.

Any person aggrieved by this action of the Central Valley Water Board may petition the State
Water Board to review the action in accordance with CWC section 13320 and California Code of
Regulations, title 23, sections 2050 and following. The State Water Board must receive the
petition by 5:00 p.m., 30 days after the date of this Order, except that if the thirtieth day following
the date of this Order falls on a Saturday, Sunday, or state holiday, the petition must be received
by the State Water Board by 5:00 p.m. on the next business day.
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Copies of the law and regulations applicable to filing petitions may be found on the Internet at:
http://www waterboards.ca.gov/public_notices/petitions/water _quality
or will be provided upon request.

| Pamela Creedon, do hereby certify that the foregoing is a full, true, and correct copy of an
Order issued by the Central Valley Water Board on 27 May 2010

PAMELA C. CREEDON, Executive Officer
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Briscok IVESTER & BAZEL LLP
155 SANSOME STREET
SEVENTH FLOOR
San Francisco, CaLiFornIA 94104
(415) 402-2700
FAX (415) 398-5630

Lawrence S. Bazel
(415) 402-2711
Tbazel@briscoelaw.net

1 July 2009
By E-Mail and Federal Express

California Regional Water Quality Control Board
Central Valley Region

11020 Sun Center Drive #200

Rancho Cordova, California 95670-6114

Attn: Victor J. Izzo

Senior Engineering Geologist
Title 27 Permitting and Mining
vizzo@waterboards.ca.gov

Subject: Wide Awake Mine
Dear Mr. Izzo:

I am submitting these comments and request for an evidentiary hearing, on behalf of Mr.
and Mrs. Robert and Jill Leal, in response to your letter of 10 June 2009 and the draft cleanup
and abatement order transmitted by that letter.

I assume that Mr. Pulupa is the prosecuting lawyer for the Regional Board on this matter.
Please let me know which lawyer is advising the Board. If there are communications between
the prosecuting and advising lawyers, [ would like to be informed about them and participate.

Thank you for this opportunity to comment, and please call or e-mail me with any
questions.

Sincerely,
Lawrence S. Bazel

cc: P. Pulupa (by e-mail and Federal Express)



LAWRENCE S. BAZEL (State Bar No. 114641)
RICHARD J. WALLACE (State Bar No. 124286)
BRISCOE IVESTER & BAZEL LLP

155 Sansome Street, Seventh Floor

San Francisco, CA 94104

(415) 402-2700

Fax (415) 398-5630

Attorneys for
MR. AND MRS. ROBERT and JILL LEAL

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

CENTRAL VALLEY REGION

In the matter of:

~ DRAFT CLEANUP AND ABATEMENT ORDER
THE WIDE AWAKE MERCURY MINE
COLUSA COUNTY

COMMENTS ON DRAFT ORDER
AND REQUEST FOR EVIDENTIARY HEARING
SUBMITTED BY MR. AND MRS. ROBERT AND JILL LEAL
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1. INTRODUCTION

On June 11, 2009, staff of the California Regional Water Quality Control Board, Central
Valley Region (the “Regional Board”) e-mailed counsel for Mr. and Mrs. Robert and Jill Leal a
revised draft, identified in a footer as “Rev 06-10-09”, of a cleanup and abatement order for the
Wide Awake Mine in Colusa County (the “Draft Order”). Mr. and Mrs. Robert and Jill Leal are
named in that order, and are referred to as “Dischargers”. (Draft Order at 1, unnumbered
heading, and 2, § 5.) Mr. and Mrs. Leal request that their names be removed from the order
before it is issued in final. '

Mr. and Mrs. Leal request an evidentiary hearing and the Constitutional protections of
due process they are entitled to, as explained in sections 2 and 3 below.

Although Mr. and Mrs. Leal are identified in the Draft Order as a corporation, they are
actually real living people, as explained in section 4.

Mrs. Leal should be removed from the order because she never owned the Site, as
explained in section 5. She should also be removed for the same reasons that Mr. Leal should be
removed.

Mr. Leal should be removed from the order for many reasons. In particular, he should be
removed because Water Code § 13304 implements common-law principles of nuisance, and Mr.
Leal is not liable under these principles, as explained in section 6. He is therefore not liable
under § 13304, as explained in section 7. He should be removed from the order consistent with
decisions of the State Water Resources Control Board (“State Board”), as explained in section 8,
and should not be singled out for harsh treatment when other individuals are let go, as explained
in section 9. If his is named he should be named as secondarily liable, as explained in section 10.

The Draft Letter appears to assume that the named parties are all “jointly” liable for any
abatement work. But because they did not act together, there are only “severally” liable,
meaning liable only for their share, as explained in section 11. Mr. Leal’s share should be set at

ZEero.

Water Code § 13304 allows the Regional Board, in some circumstances, to require
dischargers to clean up their wastes. But Mr. Leal is not being order to clean up his waste; he is
being ordered to clean up someone else’s waste. The Draft Order therefore exceeds the Regional
Board’s authority under § 13304, as explained in section 12.

The Draft Order also cites Water Code § 13267 for authority, but Mr. Leal is not liable
under § 13267, as explained in section 13.

The Draft Order is directed either at mercury now leaving the area where the Wide
Awake Mine was, or at mercury waste brought out of the mine and placed on the surface in the
nineteenth century. Either way, Mr. Leal is being unfairly singled out the property owner to bear
a burden that should be borne by the public as a whole. The Regional Board is therefore
“taking” Mr. Leal’s property (i.e. his money) in violation of the Constitution, as explained in
section 14. The Regional Board should reimburse him for any costs incurred.

COMMENTS OF ROBERT & JILL LEAL PAGE 1
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2. THE REGIONAL BOARD MUST PROVIDE DUE PROCESS AND AN
EVIDENTIARY HEARING

The issuance of a cleanup and abatement order is a quasi-judicial action, and due process
applies:

In considering the applicability of due process principles, we must
distinguish between actions that are legislative in character and
actions that are adjudicatory. In the case of an administrative
agency, the terms “quasi-legislative” and “quasi-judicial” are used
to denote these differing types of action. . . .quasi-judicial acts
involve the determination and application of facts peculiar to an
individual case. Quasi-legislative acts are not subject to procedural
due process requirements while those requirements apply to quasi-
judicial acts regardless of the guise they may take. .. ..

(Beck Development Co. v. Southern Pacific Transportation Co. (1996) 44 Cal. App. 4th 1160,
1188, citations omitted.) In Beck Development, the Department of Toxic Substances Control
attempted “to restrict the use of Beck's property based upon facts peculiar to that property”,
which, the court concluded, was “unquestionably quasi-judicial in nature and must comport with
requirements of due process.” Here the determination of facts related to whether Mr. and Mrs.
Leal are responsible for an alleged nuisance is unquestionably quasi-judicial.!

Because the issuance of the Draft Order is quasi-judicial, the provisions of 23 CCR § 648
et seq. apply. Consistent with these provisions, Mr. and Mrs. Leal request a formal evidentiary
hearing and an opportunity to cross-examine witnesses.

They also request an opportunity to consider and respond to any evidence or argument
submitted by Regional Board staff in response to these comments.

3. THE REGIONAL BOARD HAS THE BURDEN OF PROOF

Regional Board staff sometimes respond to evidence offered by private parties by saying
that they are not convinced. In the Beck Development case, DTSC “insisted that Beck had failed
to convince it that the property is nonhazardous.” (Beck Development, 44 Cal.App.4m at 1206.)
Here, it will not be enough for Regional Board staff to say that they are not convinced, because
they have the burden of proof. They must submit sufficient evidence to prove that the Regional
Board has authority to order Mr. and Mrs. Leal to conduct the cleanup and abatement activities
required by the order.

I Chief Counsel for the State Board has confirmed that cleanup and abatement orders are
adjudicative. (Memo from M. Lauffer, Chief Counsel, State Water Resources Control Board
(August 2, 2006), attached as Exhibit 1 at 2.)
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4. MR. AND MRS. LEAL ARE PEOPLE, NOT CORPORATIONS

The Draft Order asserts that “The parties listed in Attachment B . . . are known
landowners . . . of the Mine site”. (Draft Order at 2, § 5.) Attachment B incorrectly lists “Robert
and Jill Leal” as “Owner”, for specified intervals, of Parcels 3, 9, 11, and 12. In the last column
of Attachment B, which asks whether the owner is a “State Registered Corporation”, the answers
given are “Yes—current agent” for Parcel 3, “Yes” for Parcel 9, and “Yes—active” for Parcels
11 and 12. These answers are all wrong, because Mr. and Mrs. Leal are not a corporation. They
are individual people.

5. MRS. LEAL NEVER OWNED ANY INTEREST IN THE PROPERTY

A person “cannot be held liable for the defective or dangerous condition of property
which it did not own, possess, or control.” (Preston v. Goldman (1986) 42 Cal. 3d 108, 119,
quoting Isaacs v. Huntington Memorial Hospital (1985) 38 Cal.3d 112, 134.) Mrs. Leal does not
own, possess, or control any of the property at issue, and never has. She therefore cannot be held
liable for any condition on that property, and her name should be removed from the Draft Order.

Numbering of the parcels involving the “Wide Awake Mercury Mine Property” has
changed over the years. According to Attachment B to the Draft Order, the mine property was
originally part of assessor parcel number 018-200-003-000 (“Parcel 3”).2 In May 1993 Parcel 3
was split into smaller parcels, and parcel 018-200-009-000 (“Parcel 9”) became what
Attachment B refers to as the “Mine Property” (the “Site”). In 1995 Parcel 9 was split into three
smaller parcels, 018-200-010-000 (“Parcel 10”), 018-200-011-000 (“Parcel 117), and 018-200-
012-000 (“Parcel 12”). A figure showing Parcels 10, 11, and 12 (i.e. the Site) is attached as
Exhibit 2.

Attachment B incorrectly lists “Robert and Jill Leal” as “Owner”, for specified intervals,
of Parcels 3,9, 11, and 12. Mrs. Leal never owned any interest in any of the parcels. Attached
as Exhibit 3 is the deed by which Mr. Leal received his interest in part of Parcel 3. As you can
see, the interest was granted to “ROBERT LEAL, a married man, as his sole and separate
property”. As a matter of law, when a man obtains property as his “separate” property, he alone
owns the property, and his wife does not own any part of it. (Cal. Family Code § 752 (“[e]xcept
as otherwise provided by statute, neither husband nor wife has any interest in the separate
property of the other”); Huber v. Huber (1946) 27 Cal.2d 784, 791 (“[r]eal property purchased
with the separate funds of the husband is his separate property”).)

The Regional Board’s files contain no deed showing any conveyance of any interest in
the Site to Mrs. Leal. Mr. Leal never conveyed any part of the Site to Mrs. Leal. (Declaration of
Jill Leal, attached as Exhibit 4, § 2; Declaration of Robert Leal, attached as Exhibit 3, §2.) Atno
time did anyone convey any interest in the Site to Mrs. Leal. (Ex. 4, §2.) Mrs. Leal never
owned any interest of any nature in the Site. Mrs. Leal, therefore, never had any ownership
interest in the Site. Nor did she operate the Site or conduct operations of any nature on the Site.
(d)

2 But see footnote 4 below.
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The Draft Order is therefore wrong when it asserts that “[a]ll of the parties named in this
order either owned the site at the time when a discharge of mining waste into the waters of the -
state took place, or operated the mine, thus facilitating the discharge of mining waste into waters
of the state.” (Draft Order at 2, 5.) Mrs. Leal neither owned the Site nor operated it.

Regional Board staff may have been misled by the deeds from Mrs. Leal to Mr. Leal.
The Regional Board files include three deeds of this type, and they are attached as Exhibits 6, 7,
and 8. These deeds were issued not because Mrs. Leal actually had any interest to transfer to
Mr. Leal, but because title companies demand these deeds when a married man sells his
property. (Declaration of Richard J. Wallace, attached as Exhibit 9, 1 4-6.) Title companies
believe that deeds of this type protect them against the hypothetical possibility that the wife
might have an interest that might not be transferred when the husband sells. They reason that if’
the wife has an interest, the deed will transfer it to the husband, who will then transfer it as part
of the sale; and if the wife does not have an interest, she cannot object to signing a deed that
gives away nothing. That is what happened here. (Ex. 4,9 3;Ex.5,93.) ) In each case, the
deed transferred nothing, because Mrs. Leal had never obtained any interest in any of the parcels
from Mr. Leal or anyone else. (Ex4,92.)

In short, Mrs. Leal should be taken off the order because she never owned or operated the
Site.

Mrs. Leal should also be taken off the order for the reasons her husband’s name should
be taken off, as described in sections 6-14 below.?

6. MR.LEAL IS NOT APPROPRIATELY NAMED IN THE ORDER
BECAUSE HE IS NOT LIABLE UNDER THE COMMON LAW OF NUISANCE

In 2004, the California Court of Appeal concluded that Water Code § 13304 “must be
construed ‘in light of common law principles bearing upon the same subject’—here the subject
of public nuisance”. (City of Modesto Redevelopment Agency v. Superior Court (2004) 119
Cal.App.é‘rm 28, 38, quoting Leslie Salt Co. v. San Francisco Bay Conservation And Development
Commission (1984) 153 Cal. App. 3d 605, 619.) In Leslie Salt, the court “emphasized” that the
act it was construing “represents the exercise by government of the traditional power to regulate
public nuisances”:

It needs to be emphasized at this point that the [act] is the sort of
environmental legislation that represents the exercise by
government of the traditional power to regulate public nuisances.
Such legislation constitutes but a sensitizing of and refinement of
nuisance law. Where, as here, such legislation does not expressly
purport to depart from or alter the common law, it will be

3 As explained in her declaration, Mrs. Leal lacks any knowledge about mining, mercury, and
their consequences. Nothing put her on notice that the Site might be causing a nuisance. (Ex. 4,

194-9.)
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construed in light of common law principles bearing upon the same
subject.

(Leslie Salt at 618-619, citations and quotation marks omitted.) Now that City of Modesto has
established that § 13304 “must be construed in light of common law principles bearing upon . . .
public nuisance”, the Regional Board must consider these common-law principles. (See City of
Modesto at 38, quotation marks omitted.) To the extent that decisions of the State Board are
contrary to these common-law principles (see section 8 below), the State Board decisions are no
longer good law.

Common-law principles establish that Mr. Leal is not liable for the nuisance identified in
the Draft Order. The following sections explain that former landowners are generally not liable
for dangerous conditions on the property, and that the exception for continuing public nuisances
does not apply to Mr. Leal.

A. Former Landowners Are Generally Not Liable For Dangerous Conditions
On The Land

In the Goldman case, the California Supreme Court concluded that former owners are
generally not liable for dangerous conditions on property they no longer own, even if the danger
was created by their own negligence:

Should former owners, allegedly negligent in constructing an
improvement on their property, be subject to liability for injuries
sustained on that property long after they have relinquished all
ownership and control? The Restatement Second of Torts
proposes that liability is terminated upon termination of ownership
and control except under specified exceptions, and we agree.

(Preston v. Goldman (1986) 42 Cal. 3d 108, 110, emphasis added.) After a full review of the
Restatement and case law, the Supreme Court concluded that it “should not depart from the
existing rules restricting liability of predecessor landowners.” (/d. at 125.)

Here, Mr. Leal is a former part-owner of the Site.# Under the Preston rule, he is no
longer liable for conditions on the property unless an exception applies.

The only exception that may be relevant here is found in Civil Code § 3483, which
provides that “Every successive owner of property who neglecis to abate a continuing nuisance
upon, or in the use of, such property, created by the former owner, is liable therefor in the same
manner as the one who first created it.” (Civil Code § 3483, emphasis added.) The following

4 The Site, as referred to in the Draft Order, consists of Parcels 10, 11, and 12. (See section 5
above.) The deed with which Mr. Leal obtained his interest did not include what are now Parcels
11 and 12. (Ex. 9, 9 3.) There is no other evidence that Mr. Leal ever owned what is now
Parcels 11 and 12. He therefore is not responsible for any discharges or activities related to that
portion of the Site.
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sections explain why Mr. Leal is not liable under this section. First, he did not receive notice of
the nuisance, which is required for liability. Second, the alleged nuisance did not come into
being until after Mr. Leal sold the property. Third, even assuming that there was a continuing
nuisance, he did not “neglect” to abate it. Fourth, any mercury discharged during the early 1990s
cannot be causing the alleged nuisance.

B. Mr. Leal Is Not Liable Because He Did Not Receive Notice Of The Nuisance

The California Supreme Court decided long ago that a person may not be held liable for a
continuing nuisance without notice of the nuisance:

The rule seems to be well established that a party who is not the
original creator of a nuisance is entitled to notice that it is a
nuisance, and a request must be made, that it may be abated before
an action will lie for that purpose, unless it appear that he had
knowledge of the hurtful character of the erection. Thisrule. . . is
adopted for the reason that it would be a great hardship to hold a
party responsible for consequences of which he may be ignorant.

(Grigsby v. Clear Lake Water Works Co. (1870) 40 Cal. 396, 407.) As discussed in section 8
below, State Board decisions have recognized that a person cannot be held liable without notice.
Here, Mr. Leal did not receive notice “that it is a nuisance”.

Mr. Leal is a farmer. (Ex. 5, §4.) He has never studied mining, and has no knowledge
about mining issues. He does not have any specific knowledge about mercury, its occurrence or
movement in soil or water, its chemistry or biochemistry, or its toxicology or risk to human
health or the environment. (/d.)

Mr. Leal did not know that there was a former mine on the Site when he purchased his
interest in the property. (Id.,§5.) He purchased a larger area of property (the “Property”), of
which the Site was a relatively small portion, for investment purposes. He learned about the
Property from Tom Nevis, who controlled Goshute Corporation. Mr. Nevis had arranged to
purchase the property from Wells Fargo Bank, but needed money to complete to transaction.
Mr. Leal provided that money, and in return received a half interest in the Property. The other
half interest went to NBC Leasing, another corporation controlled by Mr. Nevis.

Mr. Leal never operated any of the Property, but rather leased it out to the Harter Land
Company, which used it for grazing. (/d.,96.)

Mr. Leal did not learn that there was a former mine on the Site until he was trying to sell
his part interest to the U.S. Bureau of Land Management. (Id., Y 7.) After Mr. Leal found out
about the former mine, he went to look for it. He had assumed that it was a gold mine, and did
not understand that it was a mercury mine. He was taken to the Site by Roy Whiteaker, who was
the real estate broker trying to sell the Site, and who owns Cal Sierra Properties, which
eventually bought the Site to use for hunting. During that visit, Mr. Leal never saw anything that
looked like a mine. All he saw was a remnant of a brick structure. He did not see any piles of
rock or other materials. He did not, and still does not, know what “tailings” are. Grass had
grown over the area, and there was not much to see. He did not see anything that seemed like it
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might contain mercury. He did not, and still would not, know what mercury looked like even if
he saw it. Other that that one visit, he has never been to the Site. (/d., 9 8.)

During the time Mr. Leal partly owned the Site he did not know that mercury might be
leaving the Site. He did not know that anything on the Site might be causing a nuisance. No one
ever informed him, during the time of his part ownership, that mercury might be leaving the Site
or that anything on the Site might be causing a nuisance. He had absolutely no idea that he
should be doing anything on the Site to protect public health or the environment. (/d., 19.)

The condition of the Site, therefore, did not put Mr. Leal on notice of any nuisance, and
no one informed him that there might be a nuisance.’

C. There Is No Evidence That The Site Was Causing A Nuisance In The Early
1990s—Or That It Is Causing A Nuisance Now

The nuisance alleged in the Draft Order is not the kind that could have been observed by
Mr. Leal, or by anyone else, during the time he partly owned the Site. The Draft Order provides
no evidence that the Site was causing a nuisance in the early 1990s—there is no evidence, in
fact, that it is causing a nuisance now. ‘

The Regional Board did not establish numerical criteria for mercury in Sulphur Creek
until 2007. (Resolution No. R5-2007-0021.)¢ That resolution established two standards, one for
low-flow conditions (1,800 ng/L of total mercury), and one for high-flow conditions (ratio of
mercury to total suspended solids not to exceed 35 mg/kg). (/d., Attachment 1 at 2.)

The Draft Order does not mention either of these criteria. The only reasonable
conclusion is that there is no evidence that either of these criteria is being exceeded.

Instead, the Draft Order identifies four “limits” that are imported from agencies other
than the Regional Board. (Draft Order at 5, §26.) The Draft Order asserts that these “numerical
limits for [methylmercury, total mercury, and inorganic mercury] implement the Basin Plan
objectives for mercury and methylmercury in Sulphur Creek.” This statement is plainly
incorrect, because the real Basin Plan objectives have no relationship to these four “limits”.
Worse still, the four “limits” plainly do not apply to Sulphur Creek.

5 Regional Board staff may be tempted argue that Mr. Leal is liable, even though he did not
receive notice during the time of his ownership, because he has received notice now. But

Mr. Leal does not now own any interest in the Site. 1f he is to be held liable for a nuisance
resulting from his part ownership of the Site, he must have received notice while he was part
owner. Anything else would violate Grigsby, which explained that notice is required because “it
would be a great hardship to hold a party responsible for consequences of which he may be
ignorant”. (Grigsby, 40 Cal. at 407.)

6 Resolution available at http://www.waterboards.ca.gov/centralvalley/board_decisions/
adopted_orders/resolutions/r5-2007-0021.pdf
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These limits are intended to protect supplies of drinking water and the human
consumption of fish.” But the Regional Board has made clear that natural conditions in Sulphur
Creek preclude the use of the creek for drinking-water supply or fish consumption:

Studies have been completed evaluating the attainability of the
municipal and domestic supply (MUN) beneficial use and the
human consumption of aquatic organisms, which concluded that
these beneficial uses are not existing and cannot be attained in
Sulphur Creek from Schoolhouse Canyon to the mouth due to
natural sources of dissolved solids and mercury.

(Resolution R5-2007-0021 at 1, 9 8.)

The table in § 26 should therefore be removed from the Draft Order. It imposes only
requirements designed to protect drinking water and fish consumption, but Sulphur Creek is not
used for drinking water or fish consumption. Nor is it protected for these uses, because natural
conditions prevent their attainment.

So what is the nuisance being alleged in the Draft Order? Note that the former mine
itself is not alleged to be causing a nuisance. It has apparently been sealed. The only concern
identified in the Draft Order is the erosion of material from piles of mining wastes into
Sulphur Creek. (/d. at 3-4, 99 14-20.) The Draft Order identifies, in particular, about
20,000 cubic yards of “tailings” and up to 8,000 cubic yards of “waste rock” at the Site.

According to the Draft Order, mercury eroded from the Site causes Sulfur Creek to
exceed its water-quality objectives. The named parties have “caused or permitted waste to be
discharged”, and this waste has affected Sulphur Creek by “exceeding applicable” water-quality
objectives, thereby creating “a condition of pollution or nuisance”. (Draft Order at 6, §32.) The
exceeded water-quality objectives, however, are those four numbers, discussed above, that
cannot apply to Sulphur Creek. So this argument is plainly wrong.

Although the Draft Order argues that the four numbers in the table “implement the
narrative objectives”, the Draft Order never asserts that discharges from the Site cause violations
of the narrative objectives themselves. (See Draft Order at 5, §26.) The relevant narrative
objective, as it exists now, species that “All waters shall be maintained free of toxic substances in
concentrations that produce detrimental physiological responses in human, plant, animal, or
aquatic life.” (Basin Plan8 at I11-8.01.) This narrative criterion does not require that Sulphur

7 The first “limit” in the table is identified as “a drinking water standard”. The second is for “fish
tissue”. The third is for “human health protection”, which considers exposure through both
drinking water and fish consumption. The fourth is a “public health goal”, which applies to
drinking water. Public health goals are goals, not enforceable limits. .

8 The Water Quality Control Plan (Basin Plan) For The California Regional Water Quality
Control Board Central Valley Region, Fourth Edition, Revised October 2007 (with Approved
Amendments), The Sacramento River Basin And The San Joaquin River Basin
(http://www.swrcb.ca.gov/rwqeb5/water_issues/basin_plans/sacsjr.pdf)
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Creek be maintained free of all toxic substances, which of course would be impossible, but only
free of toxic substances that are present “in concentrations that produce detrimental physiological
responses”. The Draft Order does not identify any “detrimental physiological responses”, and
does not assert that the Site causes any detrimental physiological responses in Sulphur Creek.

The reason, no doubt, is that Regional Board staff do not have evidence to prove a causal
connection between particulate mercury from the mines, which is a relatively minor concern,
and methylmercury in fish, which might produce the “detrimental physiological response”
required for a violation of the narrative criterion. Any connection between the two would
depend on complicated reactions that vary from site to site: »

Historic mining activities in the Cache Creek watershed have
discharged and continue to discharge large volumes of inorganic
mercury (termed total mercury) to creeks in the watershed. . . ..

" Total mercury in the creeks is converted to methylmercury by
bacteria in the sediment. The concentration of methylmercury in
fish tissue is directly related to the concentration of methylmercury
in the water. The concentration of methylmercury in the water
column is controlled in part by the concentration of total mercury
in the sediment and the rate at which the total mercury is converted
to methylmercury. The rate at which total mercury is converted to
methylmercury is variable from site to site, with some sites (i.e.,
wetlands and marshes) having greatly enhanced rates of
methylation.

(Id. at IV-33.04.) In Sulphur Creek fish do not appear to be present, and people do not drink the
water. As a result, there does not appear to be anything that would demonstrate a “detrimental
physiological response”.

It is also difficult to blame the mines for the mercury in Sulphur Creek, because most of
the mercury in the water comes from natural hot springs:

Active hydrothermal springs constantly discharge into Sulphur
Creek, with mercury concentrations ranging from 700 to 61,000
nanograms per liter . . . .

.. . dissolved mercury comprises as much as 90 percent of the total
mercury in Sulphur Creek. Dissolved mercury appears to be
released by the active hydrothermal system, whereas particulate-
bound mercury . . . comes from sediments and mercury-bearing
mine waste mobilized into the creek during storms.

(Draft Order at 3-4, 99 19-20.) With so much mercury coming from natural sources, and because
there appears to be nothing in the creek that might suffer a “detrimental physiological response”,
Regional Board staff cannot demonstrate that discharges from the Site cause the narrative
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criterion to be violated. They cannot demonstrate a causal connection now, and they certainly
cannot demonstrate a causal connection from the early 1990s, when there were no data.’

The Draft Order also asserts that “[m]ine waste at this Mine may also pose a threat to
human health due to exposure (dermal, ingestion, and inhalation) through recreational activities
(hiking, camping, fish, and hunting) or work at the site.” (Draft Order at 4, §21.) But there is no
evidence that the public uses the Site for hiking, camping, and hunting, which of course would
be a trespass on private property. The Regional Board can safely assume that no one uses the
Site for fishing, because there is no water on the Site. It is also a distance from Sulphur Creek,
which in any case does not appear to maintain sport fish. Without considerable public use, there
cannot be a public nuisance, as that term is used in the Civil Code, because a public nuisance
“affects at the same time an entire community or neighborhood, or any considerable number of
persons”. (Civil Code § 3480.) The Water Code uses this same language to define “nuisance”.
(Water Code § 13050(m), (m)(2).) There must, in short, be evidence of considerable public use
of the Site to establish an onsite nuisance that would be subject to a cleanup and abatement order.
There is certainly no evidence of any public use of the Site in the early 1990s, and it therefore
cannot have created an onsite nuisance then.

D. Mr. Leal Did Not “Neglect” To Abate A Continuing Nuisance

As noted in section 6.A above, Civil Code § 3483 holds a successor landowner who
neglects to abate a continuing nuisance liable for that nuisance. The word “neglect” carries a
connotation that the person was negligent or otherwise at fault. (See Delaney v. Baker (1 999) 20
Cal. 4th 23, 34 (statute defines nursing-home neglect as a “negligent failure™).) Here there is no
evidence of any negligence or fault by Mr. Leal.

Mr. Leal never conducted any mining operations, or any other operations, on the Site. He
leased the property out to someone who used it for grazing. Mr. Leal did not know the former
mine existed until he tried to sell the Site. When he visited the Site he saw nothing to suggest
that the Site was causing any sort of problem. No one ever notified him that the Site could be
causing a nuisance. (Ex.5,99.)

In 2003, CalFed published a study on mercury loading from former mines in the area, and
on measures needed to abate the loading. (CalFed Cache Creek Study, Task 5C2 (September
2003)10.) The report concluded that an interim action was not needed: “Mitigation of mercury
loading using an interim action is not warranted due to the anticipated small load reduction.” (/d.
at 9-32.) If interim action was not appropriate even in 2003, when sufficient data had been

9 If the Site were so clearly causing a nuisance in 1995, then why didn’t Regional Board
staff put Mr. Leal on notice of the nuisance? By 1995, the Regional Board was working with a
Cache Creek group, in a collaborative process, to determine “water quality goals” for mercury,
understand “transport and fate of mercury”, and “identify and evaluate source releases”.
(Webpage describing Delta Tributaries Mercury Council, attached as Exhibit 10, at 1-2.)

10 Report available at http://mercury.mlml.calstate.edu/wp-content/uploads/2008/ 12/finalrpt-task-
5c2-final-scmd-eeca-sept-2003.pdf
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collected to evaluate the issue, Mr. Leal can hardly have been at fault for not instituting interim
action before any of the data were collected.

Because Mr. Leal did not “neglect” to abate a continuing nuisance during his ownership,
he cannot be held liable now.

E. Any Mercury Discharged In The Early 1990s Is Long Gone

Mr. Leal can only be held liable for mercury discharged during the time of his partial
ownership:

Whether liability is based upon nuisance or negligence, the scope
of that liability has been similarly measured: It extends to damage
which is proximately or legally caused by the defendant's conduct,
not to damage suffered as a proximate result of the independent
intervening acts of others.

(Martinez v. Pac. Bell (1990) 225 Cal. App. 3d 1557, 1565.) Here there is no evidence that any
mercury that left the Site in the early 1990s still remains in Sulphur Creek. The mercury present
comes from the intervening acts of others, and Mr. Leal cannot be held liable for it.

The Draft Order explains that the named parties were chosen because they “either owned
the site at the time when a discharge of mining waste into the waters of the state took place, or
operate the mine, thus facilitating the discharge of mining waste into waters of the state.”

(Draft Order at 2, § 5.) The discharge at issue takes place when stormwater carries mining waste
into the creek:

The Mine waste rock and tailings are susceptible to erosion from
uncontrolled stormwater runoff. Surface water runoff transports
mercury-laden sediment to a tributary to Sulphur Creek . ... The
estimate mercury [load] from this Mine is 0.02 to 0.44 kg/yr or
2.4% of the total mine related mercury [load] of 4.4 to 18.6 kg/yr
to Sulphur Creek.

(Id., § 17.) Note that this percentage is only for “mine related mercury”. Background loadings
may be as high as 57 kilograms per year, which more than three times as much as all the mines
in the area put together—according to the CalFed study from which the Draft Order takes it
figures. (CalFed, Task 5C2, Table 3-9, page 2, attached as Ex. 11.) If background loadings were
added in, the Site loading would be only about 0.6% of the entire mercury load to Sulphur Creek.

And all these numbers are small compared to the San Francisco Bay, which receives
about 1,220 kilograms per year of mercury, of which 440 kilograms per year come from the
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Central Valley. (Total Maximum Daily Load (TMDL) Proposed Basin Plan Amendment and
Staff Report (2004) at 34, excerpt attached as Exhibit 12.11)

Any waste discharge attributable to Mr. Leal would have taken place not less than
14 years ago, when he sold the Site. And where is that waste now? There is no reason to believe
that the waste is still in Sulphur Creek, and nothing in the Draft Order suggests otherwise.

Only erodible waste—i.e. material small enough to be picked up by rainwater running off
the property—could have been discharged to Sulphur Creek during the time Mr. Leal partly
owned the Site. If it was not erodible, it would not have been discharged. Erodible material, by
its nature, is carried downstream by storms. Mining wastes generated within the last 160 years
(i.e. since 1849) are now moving through San Francisco Bay and out the Golden Gate. (d)
Because 160 miles may be used as a rough upper estimate of the distance these wastes have
traveled, it would be fair to conclude that these wastes have been moving at a rate of at least one
mile per year. Up in the mountains, when the slopes are steeper, a better estimate would be
several miles per year.

Wastes from Wide Awake Mine enter Sulphur Creek roughly one mile above the point
where it flows into Bear Creek. (Sulphur Creek TMDL For Mercury, Final Staff Report (2007),
Figs. 1.2 and 1.3, attached as Ex. 13.) If mines wastes in the area are moving several miles a
year, then any wastes discharged 14 years ago would have long ago been flushed out of Sulphur
Creek. As a result, there is no reason to believe that any mercury discharged from the Site
during the time that Mr. Leal partly owned it still remains in the creek.

In short, there is no evidence that any mercury discharged from the Site before 1995,
when Mr. Leal party owned it, remains in Sulphur Creek. If mercury discharged before 1995 is.
no longer in the creek, it cannot be causing a problem in the creek. The alleged nuisance is
limited to conditions in the creek. Therefore, there is no evidence that any mercury that might be
attributable to Mr. Leal is causing the alleged nuisance.

In summary, Mr. Leal should be removed from the Draft Order because § 13304 was
intended to implement the common law of nuisance, and Mr. Leal is not liable under the
common law of nuisance. Former landowners are generally not liable, and the exception for
owners who neglect to abate a continuing nuisance does not apply because Mr. Leal did not
receive notice, because there was no neglect, and because there is no evidence that any
discharges from the Site from the early 1990s are causing the alleged nuisance.

7. MR. LEAL IS NOT SUBJECT TO WATER CODE § 13304

The Draft Order cites Water Code § 13304 for the authority to issue a cleanup and
abatement order. (Draft Order at 1, introductory paragraph, and at 6, §33.) But Mr. Leal is not
subject to § 13304, which applies to people who have “caused or permitted” waste to be
discharged or deposited: . :

11 Full report available at http://www.swrcb.ca.gov/rwqeb2/board_info/agendas/2004/
september/09-15-04-10_appendix_c.pdf.
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Any person . . . who has caused or permitted, causes or permits, or
threatens to cause or permit any waste to be discharged or
deposited where it is, or probably will be, discharged into the
waters of the state and creates, or threatens to create, a condition of
pollution or nuisance, shall upon order of the regional board, clean
up the waste or abate the effects of the waste . ...

(Water Code § 13304(a).) Mr. Leal is not subject to § 13304 because he did not cause or permit
waste to be discharged.

As noted in section 6.A above, § 13304 “must be construed” consistent with “common
law principles bearing upon . . . public nuisance”. (City of Modesto Redevelopment Agency,
119 CaI.App.4m at 38.) The phrase “caused or permitted” can easily be construed consistent with
common law. Those who “caused” the nuisance are those who were its actual cause-in-fact.
Those who “permitted” the nuisance are those who neglect to abate it as required by Civil Code
§ 3483, (See section 6.D above.) To be liable as someone who “permitted” the discharge under
§ 13304, therefore, the person must have (1) received notice of the nuisance, and (2) neglected to
act through negligence or other fault. (/d.) :

The phrase “caused or permitted” cannot be given a broader meaning without violating
the U.S. Constitution. In the Heitzman case, the California Supreme Court considered whether
the phrase “causes or permits”, as used in a statute prohibiting elder abuse, met “constitutional
standards of certainty”. (People v. Heitzman (1994) 9 Cal. 4th 189, 193.) The Supreme Court
concluded that “the broad statutory language at issue here fails to provide fair notice” and that
that prohibition on permitting elder abuse “would be unconstitutionally vague absent some
judicial construction clarifying its uncertainties.” (Id.)

Here § 13304 would not provide fair notice, and therefore would be unconstitutionally
vague, if it were applied to past owners of property who had no notice during their ownership
that their properties were causing a nuisance. If, however, § 13304 is interpreted consistent with
common-law principles of public nuisance, then there is no constitutional infirmity.

Because Mr. Leal is not liable for the alleged nuisance under common-law principles, he
is not a person whom § 13304 identifies as having “caused or permitted”.

8. MR. LEAL IS NOT LIABLE UNDER STATE BOARD DECISIONS

Wenwest is the leading State Board decision on when former landowners may be held
liable under § 13304. (Petitions of Wenwest, Inc., Order No. WQ 92-13 (1992) 1992 Cal. ENV
LEXIS 19.) Wenwest identified a three-part rule applicable to former owners:

... we apply a three-part test to former owners: (1) did they have
a significant ownership interest in the property at the time of the
discharge?; (2) did they have knowledge of the activities which
resulted in the discharge?; and (3) did they have the legal ability to
prevent the discharge?

(Id. at *5.) When a former owner “passes” all three parts of the test, it is held liable.
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Here Mr. Leal cannot pass the test because he cannot satisfy the second part. He did not
have knowledge of the activities that resulted in the discharge. Because he did not receive
notice, he is not liable under the common law. (See section 6 above.) He is also not liable under
State Board precedent.

The Wenwest decision did not stop there, however. It considered the situation of
Wendy’s, who had owned the property for a short time but had not contributed to the
contamination, and concluded that it was not appropriate to hold Wendy’s liable:

No order issued by this Board has held responsible for a cleanup a
former landowner who had no part in the activity which resulted in
the discharge of the waste and whose ownership interest did not
cover the time during which that activity was taking place. . ...

In this case, the gasoline was already in the ground water and the
tanks had been closed prior to the brief time Wendy’s owned the
site. They were told about the pollution problem . . . They took no
steps to remedy the situation. On the other hand, they did nothing
to make the situation any worse. Had a cleanup been ordered
while Wendy’s owned the site, it would have been proper to name
them as a discharger. Under the facts as presented in this case, it is
not. '

(Id. at ¥6-7.) The State Board did not set out a clear test for exonerating Wendy’s. Its
conclusion depended “on a number of considerations”, and list of nine items was presented, not
all of which weighed in Wendy’s favor. Two key factors emphasized Wendy’s innocence:

* Wendy’s had nothing to do with the activity that caused the
leaks. (In previous orders in which we have upheld naming prior
owners, they have been involved in the activity which created the
pollution problem.)

* Wendy’s never engaged in any cleanup or other activity on the
site which may have exacerbated the problem.

(Id. at *7-8.) Wendy’s had some knowledge of the contamination, but the State Board did not
find the knowledge sufficient blameworthy to require liability:

* While Wendy’s had some knowledge of a pollution problem at
the site, the focus at the time was on a single spill, not an on-going
leak.

* Wendy’s purchased the site in 1984 at a time when leaking
underground tanks were just being recognized as a general
problem and before most of the underground tank legislation was
enacted.

(Id. at *8.) Two other factors suggest equitable reasons for leniency:
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* Wendy’s purchased the site specifically for the purpose of
conveying it to a franchisee.

* Wendy’s owned the site for a very brief time.
(Id. at *7.) The final three factors seem to relate to the convenience of the State Board:

* The franchisee who bought the property from Wendy’s is on the
order. ‘

* There are several other responsible parties who are properly
named in the order.

* The cleanup is proceeding.

(Id. at *7-8.)12 Note that one factor ot included in the list is whether Wendy’s continued
discharging during its ownership. The State Board long ago decided that the natural movement
of groundwater through the soil is a discharge. Wendy’s therefore continued to “discharge”, as
the State Board has construed that term.

When these factors are applied to Mr. Leal, he should be found not liable. Once again,
the key factor is his factual innocence. He had nothing to do with the activity that is causing the
nuisance. Unlike Wendy’s however, he had no knowledge that there might be a problem. He
knows nothing about mining, did not purchase the property with the intent to obtain any benefit
from the mine, and never owned any mineral rights at the Site. The seller and purchasers are on
the order, and there are sufficient other parties to expect that the abatement will proceed without
him.

In addition, Mr. Leal had received a memo prepared by Charles W. Whitcomb, the
District Geologist of the U.S. Bureau of Land Management. (Attached as Exhibit 14.)
Mr. Whitcomb, who clearly was an impartial expert in these matters, examined the Site and
concluded that Site risks were not significant:

The danger of there being large amounts of hazardous mercury at
this site is probably minor. The waste rock from the mine and
furnace on the mine dump would contain /ittle or no mercury.

12 These last three factors appear to depend not on the duty or fault of the party, but on the
convenience of the regulatory agency, and therefore appear inappropriate for the determination
of liability. (See People v. Heitzman, 9 Cal. 4th at 206 (“whether or not the lack of statutory
clarity has opened the door to arbitrary or discriminatory enforcement of the law” is part of
inquiry into constitutionality of statute), 207 (“under the statute as broadly construed, officers
and prosecutors might well be free to take their guidance not from any legislative mandate
embodied in the statute, but rather, from their own notions”).)
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(Ex. 14, at 2, emphasis added.) Mr. Leal, who knows nothing about mining or the environmental
consequences of mercury, can hardly be faulted for not taking action when an expert from the
federal government inspected the Site and found nothing that would require action.

Mr. Leal should therefore be removed from the Draft Order.
9. MR. LEAL SHOULD NOT BE SINGLED OUT FOR HARSH TREATMENT

It is not fair to name Mr. Leal while letting others go. Tom Nevis, who sold him the Site
and held the other half-interest in it, is not named in the Draft Order. Nor are his corporations,
Goshute and NBC Leasing. Roy Whiteaker, who bought Mr. Leal’s interest in the Site through
Cal Sierra Properties, is also not named. If these individuals, who are no less responsible than
Mr. Leal for any problem caused by the Site, are not sufficiently liable to be named, then neither
is Mr. Leal.

The Draft Order does not even name the Ralph M. Parsons Company, which now does
business as Parsons and is “an engineering and construction firm with revenues exceeding
$3.4 billion in 2008”. (http://www.parsons.com/about/default.asp.) Regional Board files include
an assignment to Parsons of a lease dated January 28, 1965 and signed by Ms. Gibson and Ms.
Trebilcott. This lease appears to refer to the Site, or to the mineral rights for the Site. Parsons
would have understood, far better than Mr. Leal, about mercury at the Site.

For reasons of equity, therefore, Mr. Leal should not be named in the Draft Order.
10. IF MR. LEAL IS NAMED, HE SHOULD BE NAMED AS SECONDARILY LIABLE

In Wenwest the State Board concluded that Wenwest and the current owner of the
property, Susan Rose, should be secondarily liable. It explained that secondary liability puts “the
landowner is a position where it would have no obligations under the order unless and until the
other parties defaulted on [theirs].” (Id. at *9.) In Wenwest the State Board concluded that
Susan Rose and Wenwest should be secondarily liable because “While she is the current
landowner, it is clear that she neither caused nor permitted the activity which led to the
discharge”, and because “Wenwest had nothing to do with the activity which caused the
discharge”. (Id. at *9-10.)

Here Mr. Leal had nothing to do with the mining activities that caused the discharge. If
he is named, he should be secondarily liable.!3

11. IF MR. LEAL IS LIABLE, HE IS SEVERALLY LIABLE

When several persons, acting independently, cause harm, each is “individually and
separately liable for his proportionate share of the damage”. (Slarer v. Pacific American Oil Co.
(1931) 212 Cal. 648, 655.) The concept that individuals are liable only for their share of the

13 This argument is made in the alternative, without waiving any other argument.
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harm is known as “several” liability, as opposed to “joint” liability, in which any individual may
be required to pay for all the damage caused.

Here Mr. Leal’s proportionate share is zero, because there is no evidence that any
mercury that entered the creek in the early 1990s still is there.

Here any obligation to abate a nuisance would arise from a party’s understanding of the
potential for nuisance. The only parties who would have understood the potential for nuisance
are those who understood mercury mining, which would have been the mineral-rights owners
and lessees, and the government: Homestake Mining, the Trebilcot Trust, Parsons, and the U.S.
Bureau of Land Management.

12. THE DRAFT ORDER EXCEEDS THE AUTHORITY OF § 13304

Even assuming that Mr, Leal is liable, § 13304 limits what he can be ordered to do.
Under § 13304, a person who has caused or permitted “waste to be discharged” can be ordered to
“clean up the waste or abate the effects of the waste .. .” (Water Code § 13304(a), emphasis
added.) Here Mr. Leal allegedly discharged mercury from the Site during the early 1990s. But
the Draft Order does not order him to clean up that waste, nor does it order him to abate the
effects of that waste. That waste, as explained above, is long gone. Instead, it requires him to
prevent additional waste from being discharged from the property. (Draft Order at 9-10, 9-14
(requiring remediation of onsite wastes).) Mr. Leal is plainly not liable for waste that has not yet
been discharged, and the Draft Order therefore exceeds the authority provided by § 13304.

To be sure, § 13304 also holds liable persons who caused or permitted “any waste to be
... deposited where it is, or probably will be, discharged into the waters of the state”. (Water
Code § 13304(a), emphasis added.) But Mr. Leal did not deposit the tailings piles or waste rock
at the Site. They were there when he bought it. Regional Board staff may argue that Mr. Leal
“permitted” waste to be “deposited” when rain carried erodible material from the piles into
drainage ditches at the Site. But this reading would threaten the constitutionality of § 13304, as
described in section 7 above. In any case, there is no evidence of any deposits made into any
ditches on the Site during the early 1990s. Any erodible materials that were carried into the
drainage ditches in before 1995 would have been carried into the creek soon afterwards, and are
long gone. (See section 6.E above.) As a result, there is no evidence that during the time that
Mr. Leal partly owned the site there were any deposits of waste that is now, “or probably will
be, discharged into the waters of the state”. (Water Code § 13304(a).)!¢

Nor is there any evidence that discharges from the Site in the early 1990s caused
groundwater contamination. Because groundwater in this area is so naturally high in mercury,

14 The Regional Board recognizes that it does not have sufficient evidence to require abatement
of instream sediments. The Basin Plan concludes that “further assessments are needed”, and
notes that “Responsible Parties that could be required to conduct feasibility studies include the
U.S. Bureau of Land Management (USBLM), State Lands Commission (SLC)[;] California
Department of Fish and Game (CDFG); Yolo, Lake, and Colusa Counties, mine owners, and
private landowners.” (Basin Plan at [V-33.08.)
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there is no reason to believe that any surface activity could have any significant effect. The Draft
Order does not specifically refer to groundwater contamination. It argues, however, that “water-
rock interaction likely mobilizes mercury based on detection of mercury in a WET leachate
sample from waste rock . . . (CalFed Report).” (Draft Order at 3, § 16.) But the CalFed report
does not support this argument. On the contrary, it reaches the opposite conclusion and
exonerates the Site from any concerns related to leachate:

Mine waste at Wide Awake Mine was not found to leach mercury
at a concentration [above regulatory requirements]; therefore, the
waste is considered a Group C mine waste. A Group C mine waste
does not require control of the generation and migration of leachate
to surface water and groundwater. Therefore, implementation of
the final mitigation action at Wide Awake Mine does not require
control [of] generation and migration of leachate to the tributary to
Sulphur Creek.

(CalFed Cache Creek Study, Task 5C2, at 9-32.) Note that this conclusion—that leachate levels
are too low to be of concern—eliminates not only the question of groundwater contamination,
but also the question of whether leachate from the mine wastes are contaminating Sulphur Creek.

The Draft Order exceeds the authority of § 13304 by ordering Mr. Leal to abate onsite
waste when there is no evidence that he is responsible for any onsite waste that is being -
discharged or may be discharged to Sulphur Creek.

13. MR. LEAL IS NOT LIABLE UNDER § 13267

The Draft Order also cites as authority Water Code § 13267. (Draft Order at 1,
unnumbered introductory paragraph, and at 7, §9 37-38.) This section authorizes the
Regional Board to demand “technical or monitoring program reports™:

. . . the regional board may require that any person who has
discharged . . . shall furnish, under penalty of perjury, technical or
monitoring program reports which the regional board requires.

(Water Code § 13267(b)(1).) This section, however, goes on to limit the Regional Board’s
authority to those reports whose burden bears a reasonable relationship to the benefits:

The burden, including costs, of these reports shall bear a
reasonable relationship to the need for the report and the benefits
to be obtained from the reports.

(Id.) The section also limits the Regional Board’s authority by imposing conditions. The
Regional Board must provide a written explanation and identify the evidence “requiring that
person to provide the reports™:

In requiring those reports, the regional board shall provide the
person with a written explanation with regard to the need for the
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reports, and shall identify the evidence that supports requiring that
person to provide the reports.

(1d.) Here the Draft Order makes only the most minimal attempt to satisfy these requirements.
Here is the Draft Order’s showing, in full:

The technical reports required by this Order are necessary to
ensure compliance with this Cleanup and Abatement Order, and to
ensure the protection of the waters of the state. The Dischargers
either own, have owned, operated, or have operated the mining site
subject to this Order.

(Draft Order at 7, 9 38.) This showing is insufficient to impose the Draft Order’s requirements
on Mr. Leal.

To begin with, the Draft Order requires much more than technical reports. It requires
actual cleanup and abatement. (Draft Order at 9-10, §9 9-14.) Nothing in § 13267 requires a
former discharger to clean up and abate mining waste.

In any case, the Draft Order exceeds the authority of § 13267 because it imposes
requirements on Mr. Leal unrelated to any discharge he may be responsible for. It should be
obvious that § 13267 authorizes the Regional Board to require persons who have discharged to
submit reports related to their discharges. The Regional Board can hardly contend that because
Mr. Leal may have discharged in Colusa County he is therefore required to provide technical
reports related to someone else’s discharge in, for example, San Diego County. The Draft Order
requests only reports related to existing conditions at the Site and at any water-supply wells
within a half mile of the Site (of which there may be none). (Draft Order at 8-9, 9 2-8.)
Because the reports are related only to existing conditions at the Site, not to any discharges that
may have occurred during the early 1990s, § 13267 does not provide authority to require
Mr. Leal to provide them.

The principal need for the requested reports, according to the Draft Order, is that they
“are necessary to ensure compliance with this Cleanup and Abatement Order”. (Draft Order at 7,
938.) In other words, the reports are necessary to support the abatement actions ordered under
the authority of § 13304. But Mr. Leal is not subject to § 13304, and he should therefore not be
subject to any reports requires in support of that section. (See section 7 above.) The burden on
Mr. Leal greatly outweighs the benefit.

The remainder of the Draft Order’s explanation does not satisfy the requirements of
§ 13267. In particular, it does not identify “the evidence that supports requiring that person to
provide the reports”. The Draft Order identifies only the status of the named persons as OWners,
~ operators, or former owners or operators. That is not enough. At the very least, the Draft Order
‘should explain why someone who may have been associated with the property long ago should
be required to provide information, unrelated to that ownership, now.
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14. THE DRAFT ORDER IS A “TAKING” IN VIOLATION OF THE CONSTITUTION

The United States Constitution requires a public agency pay compensation when it
“takes” private property for public use: '

“compensation is required only if considerations . . . suggest that
the regulation has unfairly singled out the property owner to bear a
burden that should be borne by the public as a whole.” (Yee v.
Escondido (1992) 502 U.S. 519, 522-523.)

(Arcadia Development Company v. City of Morgan Hill (2008) 169 Cal.App.4Lh 253, 265,
parallel citation omitted.)

Here the Draft Order is directed either at mercury now leaving the area where the Wide
Awake Mine was, or at mercury waste brought out of the mine and placed on the surface in the
nineteenth century. More generally, it is part of a response to a problem caused by a
combination of natural conditions and acts that took place, throughout large parts of the Central
Valley, in the nineteenth century. As a result, the Draft Order unfairly singles out Mr. Leal, a
former part owner of property who did nothing on the property and certainly never caused any
problem, and requires him to pay costs that should properly be borne by the public as a whole.
The Regional Board should therefore reimburse Mr. Leal for any costs he incurs as a result of the
Draft Order and any final order. : '

15. CONCLUSION

Mrs. Jill Leal should be removed from the order because she never owned the property,
and also for the reasons that Mr. Robert Leal should be removed.

Mr. Leal should be removed because he is not liable under common-law principles of
nuisance (section 6); he is therefore not liable under § 13304 (section 7); removal is consistent
with State Board decisions (section 8); he should not be singled out for harsh treatment
(section 9); if named he should be only secondarily liable (section 10); he is only severally liable,
and only for a share of zero (section 11); the Draft Order exceeds the authority of the Regional
Board (section 12); he is not liable under § 13267 (section 13), and issuing the order would be a
“taking” in violation of the Constitution (section 14).

Dated: July 1, 2009 BRISCOE IVESTER & BAZE

By:

Lawrence S. Bazel
Attorneys for MR. AND MRS. ROBERT
AND JILL LEAL
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State Water Resources Control Board

Linda 5. Adams Office of Chief Counnsel
Secretary for 1001 1 Sireet, 22 Flowy, Seeranmento, Crfiforniz 93814
Envaronwenial Prorection B0 Bow 199, Setvasrenty, Colifornia 9531200
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Arpold Schivarpeamepper
Gowernor

TO: [via e-mail and U.3. Mall}
Board Members
STATE WATER RESOURCES COMTROL BOARD AND
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARDS

FROM: el A,

Chief Counsel

OFFICE OF CHIEF COUNSEL
DATE: August 2, 2006

SUBJECT:  SUMMARY OF REGULATIONS. GOVERNING ADJUDICATIVE PROCEEDINGS
BEFORE THE CALIFORNIA WATER BOARDS

This memorandum oufines and reinforces soma of the primary requirements that apply whan
ihe State Water Rescurces Contro! Board {State Water Board) and the ning Callfornia Reglonsal
Water Quality Control Boards condust adjudicative proceedings. Adjudicative mocesdings are
the evidenttary hearings used to determine the facts by which a water board rsaches a decigton
that determines the rights and dutles of a particular person or persons. Adjudicative
praceedings include, but are not limited to, enforcement actions and permit issuance.

Background

The Callffornia Water Boards perform a variety of functions. The boards set broad policy
consistent with the laws passed by Congress and the Legislaturs. The boards also routinely
determine the rights and duties of individual dischargers or even a cless of dischargers. In s
regerd, the boards perform & judicial function. The judicial function manifests itself when the
boards adopt permits and conditional waivers or lake enforcament actions. :

Different rules apply depending on the type of action pending before a water board. One of the
distinctions between tha two types of proceedings is the prohibition agalnst ex parte
communications. A prohibiion on ex parte communications onty spplies 1o adjudicative
proceedings.’ Besides the ex parte communications prohibifion, additional rutes, procedures,
and participant rights adhere in adjudicative procsedings. This memorandum outlines soms of
the more imgartant procedural mechanisms assodsted with adjudicative proceedings.

' The Office of Chie! Counsel adtressed ex parte commuricalions in a July 25, 2006 merporandum and
guestions and answers Josument.

Calffornia Environmental Protection Agency
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Adjudicative Proceedings

What is an adiudicative prosseding?

Adjudicetive procsedings are the evidentiary hearings used to determine the facts by which a
water board resches a decision that determines the rights and dutles-of a particular person or
parsons, Generally, this Includes permitiing and enforcement actions, but does not include
planning and genersl regulatory functions such as Basin Plan amendments and Total Maximum
Dally Loads.

Below is & partial Hst of common water board actions that are of an adjudicative nature:
Nations! Pollutant Discharge Elimination System (NPDES) permits;
Waste discharge requirermenis (WDRs),

Water right permils and requests for reconsideration;

Orders conditionally walving waste discharge requirements;
Adrelristrative civil iability (&CL) ordars;

Cease and desist orders;

Cleanup and sbstement orders;

Water quality certification orders (401 certification),

Permit revocations,

i & # 4 & @ 9 @

What laws govem adjudicative proceedings?

Adjudicative procesdings are governad by Chapiler 4.5 of the Administrative Procedure Act? and
by requlations adopted by the State Water Board®. By regulation, the State Water Board has
chosen not to apply several sections of the Administrative Procedure Acl o the Cahfornis Water
Boarde’ proceedings. These sections are Language Assistance, Emergancy Daclsions,
Declaratory Dacision, and Code of Ethics. All other sections and provisions of Administrative
Procedure Aot Chapler 4.5 apply.

Whe are the parties o an adjudicative proceeding?

Parties to an adjudicative proceeding are any person of persons to whom a water board's action
is directed a5 well &s any other person or parsons that the board chooses todesignate sz a
party. In some cases, ceriain members of 2 water board's stalf will be a party to an adjudicative
proceeding. If soms water board staff are designated as a party. other staff will be assignsd to
advise the board rambers. Anyone who is niot & party, but who parlicipetes in the proceedings
{other than staff advisers 10 the water board), Is considered an inerested person. The process
for deciding who is 8 party is left to the discretion of a water board, A hearlng may be hsld on
the lssus or the chair may be delegated to make such determinations. When a party is
designated, the chalr should provids notice in advance of the hearing to the water board stafl
and the discharger. ~

What is g lorma! hearing 7
Most of the ime an adjudicstive proceeding witl be a formal hearing In which a water board
requires partles to follow a pre-determined process that may intiude such procadural [s508s 88

? (3ov. Code, § 11400 et seq.
3 ral Cocde Regs., 1. 23, 5% 648-848.8.

Californfz Environmental Protection Agency
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submitts! of the nemes of withesses, gualifications of experis, axvblils, proposed testimony, and
legal argument. A hearing notice will ba drafted speliing out the requirerments and the
timaframes. The tarms and conditions of the notice are 18R to the discretion of the water board
conducting the proceeding, though it 1s suggested that some level of fonmality is useful in
sreserving decorum and fostering efficiency. A hesring under Chapter 4.5 of the Administrative
Procedure Act and the State Water Board's regulations is considered & "formal hearing,” even if
it does not have some attributes of hearing formality, urdess it s officially degignated as an
“informal hearing” under Government Code section 11445.20 and California Code of
Regulations, title 23, section B48.7. '

Tha onder of procsedings Is within the discretion of a watsr board as well. However, the
regulations suggest a specific erder and shoulkl generally be Tollowed unless the facts and
circumstances of a paricular case indicete vtherwise. Normslly, the proceedings begln with an
opening statement by the chair followed by the administration of the oath to those indicating that
they Intend 1o participate. Then the parties make thelr presentatiohs through testimaony and the
introduction of exhibits. Typically, withesses may be eross-examined by other parties but the
timing of such cross-examination is within the discretion of the regional board. If the re-girect
examination has been specified In the notice, re-direct examination foliows cross-axarmination,
A water board shouid decide in advancs how it would Jike to handle questions from board
members. Interuptions and quastions by boand mermbers should not count against time sillotisd
o a party. At some point during the proceseding, comments fom interested persons must be
admitted, Thereafter, the regulations anticipate a closing statement from each party.

What are the rules of evidence in en adjudicative procesding?

The rules of evidence are not thosae that apply in the courtroom. Any relevant evidence will be
admitted If It is the sort of evidence on which responsible persons are accustorned 1o rely In the
conduct of sefous affairs, no matter what the statutory or customary rule meay be, Hearsay
evidence is admissible, but only for the purpose of supplementing or explaining. other evidence.
It an objection is ralsed that certain testimony constitutes hearsay evidence, the chiair shouid
note for the record that the evidencs will be admiited but that it cannot, by itseff, support a
finding. 1f no other evidence is introduced in support of that finding, a water boar must ignon
the hearsay evidence and decline to make such a finding.

A water board may accept evidence by teking official notice of certain things such as laws, court
decisions, regulations, and facts and propositions that are common knowledge or notin
reasonable dispute.

What are informal hearings?

informal hearings may be used in place of formal hearings in soms Instances, if a water board
thinks it advisable. Genanally, this process can be used where significent facts are not In fssue
and the procsading held Is to determine only what consequences flow from those facts. In
deciding whether to use the informal process, & water board should consider how many parties
are involved, whether any of the parties have requested & more formal process, how meany
interested parsons there are, how complex the issues facing the water board may be, and how
important a formal record ray be if petitions and appesals result. If any pasty objects to the
informality of the process, a water board or its chair must address and resplve the objections
befors proceeding.

California Envirommental Protection Agency
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Because of the flaxibility the regulations provide for formal hearings, & water board may find it
advisable to conduct its hearings as formal hearings with streamiined procedures, @s opposed
to conducting an informal hearing. The regulations provide that a water board may walve any of
the reguiatory requiremnents that are not required by a statute. While this i certainly within the
orerogative of a water board, caution should be exercised before any such waiver. These
regulstions generally seek to preserve the fairmess of the progess end omission of any of these
provisions may result in unnecessary disputes over procedural issues.

How can ihe chalr control the conduct of the a@*@dicat&'e proveeding?

A water bosrd nesd not tolerate disruntion of an sdjudicative procesding. The Administrative
Procedurs Act and State Water Beard regulations provida that a water bosrd may clte for
contermpt any person who defles a lawful erder, refuses to take an oath, obstructs or Interrupts a
meeting by disorderly conduct or breach of the peace, violates the ex parls communication
rules, or refuses lo comply with & subpoena or similarorder of 3 water board, No immediate
action can be taken, but the matter may be referred to the jocal Superior Court for action,
including sanctions emci aftormeys fess,

oo Al via e<mall only}

Culeste Cantl, EXEC
Tom Howard, EXEC
Beth Jings, EXEC
All Division Deputy Directors
Al Exeoutive Officers
Regional Water Boards
Al Assistant Exacutlve Officars
Regional Water Boards, Branch Offices
All Office of Chief Counes! attomeys

California Environmental Protaction Agency

@ﬂamw Paper
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COLUSA COUNTY

Rrrevdsng Requesrd By

When Reridrd Mol To

Robert Leal
Post Off{ce Box
Roveville, CA 93

Qrdrs No.
This Frem Fursished rosttery ef
@olonis! Tith Guarsnis ompany

831
Wﬂm« -

Cotantal Tl L
mmmw&mmu}.
FEB281330

Kitanlnan0

p 87.00 Reooweat, Cotonn Sot -
18

o
Laid s Bar v Recordsry use

Docomentoty Transler Tax Dus $L10 85

CORPORATION GRANT DEED [ foreg on Fuf Sonaidenntion.

By: COLONIAL TITLE GUARANTY

FOR A VALUABLE CONSIDERATION, receipt of which is hereby echnowledged,

COSHUTE CORPORATION

& corporerion prgenitad undet the laws of the Stete of

GRANI fo

California . does hereby

ROBERT LEAL, a married man, as his sole and separste property

g ropd property n the

Stete of Coblornia, described os:

unincorporated ares of the

County of Colusa

-

SEE EXHIEIT "A™ ATTACHED HERETU AND MADE A PART REREOF

IN WITNESS WHEREQF, said corporation -hey coused its covp&ﬂc ramg ‘end seal 1o be afined hereto

and this ; 10 be d by ins

therrunto duly suthorized.

Doted,. February 21, 1990

STANE OF CALIFORNIA
counly 0+ Sutter IS

on .. February 22, 1990

President and. Secretary

GOsH

T Lelore ma. the undersigned, » Rotery Public in and for e

Yore, perronally sppreced.
_Helyin 6. fpley

Vot 18 e B 59 e e Provdent, and

vmown to My 10 be e SoTIZIIIIoC Seorey of
te toporsian TRt sretuied The within inswvowat, sed
Anzam g me 13 §u e presoss wha grecuind the within in
somert ia berelt of the copeenon therein nimed. and
stkmawed;en R e 1hat Mah rOrpasenen roecwred rhe within
< Suervant 16 in by fews o0 & reraiviion of 1 bowmd

S
QBB e 6 [Pagen
Grdo. £

Snetete i 2 &

i

By, ///7 Presiient

By. Secrerary

GO Bay
YOLANOA G. REYE
PR

P
=
9 SUTTER SORinify
By Commissien Cagmes Ly, nen

ot = pra

Moail ax stotoments to return address obove

nor 649 ax 118




COLUSA COUNTY

All chat ‘certain real property situate in the toumy of Colusa,’ szn(c ()
California, described ax folleus: : B

tot 3, the Sustheast quarted of ihe Northwest yuarter, and the Bortheast yuarter
of the Sbuthvest ynarier of Fractional Scetion 3, the Whole of Fractional Section
4, Lots 1.2, 3, 4 and the south half of the Nurtheast quartes of Fractifanal See-
tion S, Lots 2, 3 andt of Fractional Sectton 1# aml Let | ip Fractlonal Rect fan
19, Twonship 13 Herth, Range 5 Mrst, H.D.K. & M.

tots 3. 4, 5, 6, B, 9, 10 and the Southuest quarter of the Northeast guaticr,

the ¥est hall of che Southeast quartef and the sovtheast guarter of the Bouthwest
quarcer of Scction 28, lots 2, 3.4, 5. 12, 13 ond }4, and the Southuest guarter
of the Southeost yuarter of Sectlon 29, the ™Wide Avake Quick Silver Lode Minfng
Claje” represented by Lots &) ond 44 in Sectious 28 and 29, Lots 2 ami 3, the’
Southeast guarter of the Northwest quarter and the Northeast quarter of the Snuth-

vest quarter of Fractional Section 31, lotx 2, 5, 6,7, B, 9, 11 and 17, the Narth-e |

vast quarter of iy Nurtheast guarter, snd the Northeaxt quarter of the Southeunt
quarter of Section:}2, the Whole of Seccion 33, and the Southwest gurater of Sec-
tion 34, Towmship 14 North, Renge 5 MWest, M.D.B. L M, ‘ '

ESCEPTING THEREFROM that portin dexcribed In-Need {rom Emmn G. Treblleut o the
State of California recorded February |, 1980, Bovk GBh Official Kecords, pape ot

ALSO EXCEPTING THEREFROM any portion xh:réof lykng within the County nf Lake.

ALSO EXCEPTING THEREFROM all oil, gas, zinerals snd other hyd’rur,bon:'- and
georhermal rights, together with the right of ingress and egress to-obraln’
and remove sawe 36 reserved in that certain Deed from Wells Fargo Bomk, N.A., .
28 Trustee for the Emma.G. Trebilcot Trust to Coshute Corporatien. 2’ - .
Cali{fornia corporation, dated Decesber 53, 1989 and recorded February 28, 1990

a5 Recorder's Serial No. 828.

831 soox 649 race 119

PEUERIT AT
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LAWRENCE S. BAZEL (State Bar No. 114641)
RICHARD J. WALLACE (State Bar No. 124286)
BRISCOE IVESTER & BAZEL LLP

155 Sansome Street, Seventh Floor

San Francisco, CA 94104

(415) 402-2700

Fax (415) 398-5630

Attorneys for
MR. AND MRS, ROBERT and JILL LEAL

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

CENTRAL VALLEY REGION

In the matter of:

DRAFT CLEANUP AND ABATEMENT ORDER
THE WIDE AWAKE MERCURY MINE
COLUSA COUNTY

Declaration of Jill Leal

1, Jill Leal, declare:

1. I am a person named in the Draft Cleanup and Abatement Order revised as of
June 10, 2009 (the “Draft Order”). My business address is 950 Tharp Road, Suite 201, Yuba

City, California 95993.
2. During the early 1990s, my husband Robert Leal owned a half interest in property

identified by Attachment B to the Draft Order as the former Wide Awake Mine (the “Site”). He

never at any time conveyed any interest in the Site to me. At no time did anyone convey to me



any interest in the Site. I never owned any interest of any nature in the Site. 1 never operated the
Site or conducted any operations of any nature on the Site.

3. As part of the sale of his interest in the parcels that make up the Site, the title
company insisted that I sign deeds conveying any interest I might have in the Site to my
husband, even though I did not have any interest. I understood these deeds to be a formality that
title companies insist on.

4. I am a housewife. I have never studied mining, and I have no knowledge about
mining issues. I do not have any specific knowledge about mercury, its occurrence or movement
in soil or water, its chemistry or biochemistry, or@é&icology or risk to human health or the
environment. I never studied, and am not an expert in, chemistry, biochemistry, or toxicology.

5. I did not know that there was a former mine on the Site when my hdsbaﬁd
purchased his interest in it. 1did not learn that there was a former mine on the Site until after my
husband tried to sell part of the Property to the U.S. Bureau of Land Management.

8. ] accompanied my husband when he was taken to the Site by Roy Whiteaker.

I went for the ride and to be with my husband. The scenery was beautiful. Other that that one

visit, I have never been to the Site.

9. During the time my husband partly owned the Site I did not know that mercury
might be leaving the Site. 1 did not know that anything on the Site might be causing a nuisance.

No one ever informed me, during that time, that mercury might be leaving the Site or that
anything on the Site might be causing a nuisance. I had absolutely no idea that we should be

doing anything on the Site to protect public health or the environment.



1 hereby declare under penalty of perjury under the laws of the State of California that the

statements made in this declaration are true and

Dated: June 30, 2009
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LAWRENCE S. BAZEL (State Bar No. 114641)
RICHARD J. WALLACE (State Bar No. 124286)
BRISCOE IVESTER & BAZEL LLP

155 Sansome Street, Seventh Floor

San Francisco, CA 94104

(415) 402-2700

Fax (415) 398-5630

Attorneys for
MR. AND MRS. ROBERT and JILL LEAL

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

CENTRAL VALLEY REGION

In the matter of:

DRAFT CLEANUP AND ABATEMENT ORDER
THE WIDE AWAKE MERCURY MINE
COLUSA COUNTY

Declaration of Robert Leal
1, Robert Leal, declare:

L. I am a person named in the Draft Cleanup and Abatemgnt Order revised as of
June 10, 2009 (the “Draft Order”). My business address is 950 Tharp Road, Suite 201, Yuba

City, California 95993.
2. During the early 1990s, | owned a half interest in property identified by

Attachment B to the Draft Order as the former Wide Awake Mine (the “Site”). I never at any

time conveyed any interest in the Site to my wife, Jill Leal.



3. As part of the sale of my interest in the parcels that make up the Site, the title
company insisted that my wife sign deeds conveying any interest she might have in the Site to
me, even though she did nqt have any interest. 1 understood these deeds to be a formality that
title companies insist on.

4, 1am a’ farmer. I have never studied mining, and I have no knéw]edge about
mining issues. I do not have any specific knowledge about mercury, its occurrence or movement
in soil or water, its chemistry or biochemistry, o;‘(ico]ogy or risk to human health or the
environment. I never studied, and am not an expert in, chemistry, biochemistry, or toxicology.

5. I did not know that there was a former mine on the Site when I purchased my
interest in it. I purchased a larger area of property (the “Property”); of which the Site was a
relatively small portion, for investment purpos’es. I learned about the Property from Tom Nevis,
who controlled Goshute Corporation. Mr. Nevis had arranged to purchase the property from
Wells Fargo Bank, but needed money to complete to transaction. I provided that money, and in
return received a half interest in :the Property. The other half interest went to NBC Leasing,
another corporation controlled by Mr. Nevis.

6. I never conducted any operations on the Property. I leased it out to the Harter
Land Company, which used it for grazing,

7. I did not learn that there was a former mine on the Site until I tried to sell part of
the Property to the U.S. Bureau of Land Management. The Bureau provided me with an

evaluation by their geologist dated November 6, 1992, which I understand will be submitted to

the Regional Board as part of my comments.

8. After | found out about the former mine, 1 went to look for it. 1 had assumed that

it was a gold mine, and did not understand that it was a mercury mine. 1 was taken there by



Roy Whiteaker, who was the real estate broker trying to sell the Site, and who owns Cal Sierra
Properties, which eventually bought the Site to use for hunting. We never saw anything that
Jooked like a mine. All we saw was a remnant of a brick structure. 1did not see any piles of
rock or other materials. 1did not, and still do not, know what “tailings” are. Grass had grown
over the area, and there was not much to see. Idid not see anything that seemed like it might
contain mercury. I did not, and still would not, know what mercury looked like even if I saw it.
Other that that one viéit, 1 have never been to the Site.

9. During the time I partly owned the Site I did not know that mercury might be
leaving the Site. I did not know that anything on the Site might be causing a nuisance. No one
ever informed me, during the time of my part ownership, that mercury might be leaving the Site
or that anything on the Site might be causing a nuisance. I had absolutely no idea that I should
be doing anything on the Site to protect public health or the environment.

I hereby declare under penalty of perjury under the laws of the State of California that the
statements made in this deélaration are true and correct.

Dated: June 30, 2009

Robert Leal
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?  *  BECORDNG REQUESTER BY 1. 1278

3

CULOWIAL TITLE GUARANTY COMPANY

* A3 mHER RECORDED MAH. YO
rooo- , 3
wows  Horth State Title Company SECORDED AY ERUEST OF
sven 809 Plumas Street . Col,
aswma Yubz City, (A 95991 . T Y
=L g TR IS LA COUATY, EAR,
) SEATL YAX TTATEREHTS TO 0CT10%9%)
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o fobert Loul : , » et R
P. 0. Box 580 8,00  (Eoewis, Catess bexly
S poseviile, CA 95661-0580 : , rd ‘ p
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SPACE ABOVE THIS LINE FOR RECORDER'S USE

Ay, b0, HRDOOTED lndividual Quitclaim Deed

TO Y523 CA (-3 . THIS 7ORY FURSIHSHED BY TECOH TITLE INSURTRS

Tbe ondersigned grantor(s) dcdarc(s)x
o1z Docomenuary mansfer tax i5 $
2 € ) compurted on full value of property ool or
{ ) computed on full valuc less value of liens and entumbrances remaining at time of sale.
( x) Unincorporated areas ¢ ) City of . : . , and

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
TJILL LEAL, \dfe of the Grantee nhmed herein

hereby REMISES, RELEASES AND QUlTCLAlMS w

ROBERT LEAL, a married man, 35 his sole and separate pmperty

DU

the following dﬁscnbod real property iu the unincorporated area
County of Colusa , State of California:

SEE EXHIBIT “A® ATTACHED HERETO AND MADE A PART HEREOF

‘ )Q’;?.")LD-CG
19 -2L10- O
18 -1Go- oigot
9 ~ot0- ool

Dawed: __fpril 15,1931

STATYE OF CALIFORNIA

' countyoF ___Sutter y

’ 0= _April 15. 1991 befs

mc.lbcundnﬂxocd Notasy Public in and for said S
Jﬂl teal .

P

chﬁ:ﬂykmvn 10 e or proved to me on the busis of sat-
bfactory cvidenes 10 be the peraan __ whote pame,
subacribed to the within instrument and scknowledged

A PO VO VY.V

thar _she _ excrused the mame. CEOW SEM
WITNESS my band and official sal, YQLANQA (1 REYES
"UTTCR OOUNW
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EXRIBIT “A° .

Order No. 74797 A,

. SCHEDULE C
The, tant referred to In this pulicy is silusted . in the State of
Catifornia, County of Cotusa and is deacribed as followsl

AS TO AN.UNDIVIDED 1/2 INTEREST IN AL TO N4 FOLLOWING DESCRIBED
REAL FROPERTY? ' ) ’ o

t.ot 3, the Souytheast quarter of the No: thwest quarter, and the
MNortheast quarter of the Southwest nuavter of Fractienal Section 3,
the Whotle of Fractional Gection 4, Latas 1. 2 3, 4 and ‘the South:
half of the Northeast quarter of Fractionst Section 3, Lots2, 3 and
4 of Fractional Section 18 and Lot 1 in Frowtionat Section 19,
Townshis 13 North, Range O west M0 & MY . :

Loty 3, 4, 5, &, 8, 7 10 and the Soulhw.out uarter of the Northeast
quarter. the West half of the Southeast quaster osnd the Southeast.
quirter of the Sou?hwﬂﬁt'quarter‘nf Gactron 28, Lats 2, 3, 4, Sy 12,
13 and 14, and the Southwest quariey 21 ibe Seutheast uaertey of '
Section 29, the siride’ Awake Ouichk Silver Loue Mining Claia™
represented by Lats 43 and 44 in Sectiam: 2E and 29, Lots 2 and 3,
the Southeast quarter of the Nor thwest qum fer and  the Northeast.
quartey of the Gouthwest quarter of Fraciiaual Sectien 31, Lots 2,
S, &y, 7s 8, 9y 11-an 12, the Not theast -quaiter ol the Nor theast
quarter, and the Nor theast gquarter of the Southeasi quarter of
Section 32, the Whole of Sertion 33, and the Southwest auarter of
Section 34, Township 14 North, Range % Went, M.D.By & Moo

EXCEFPTING THEF(EFS‘OH- thot portinn dexd thid iu Decd from Emma G
Irebitent to-the State of Catifornio recergal February 1, 1980, Bock

484 Official Records, page 346,

W

cortERS F ot
"Y‘m, ”at"?"“‘w
wans G .

b - pomR v IRQ 7 nes 4930
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Orger Ne : : .
Escrow N SHYETT-DE y Festern Title tolusa County
Title R0, 21077 ! .80 wanpast T onunl

. G, SECCHN COLUSA COuR 1Y, CALEF,
: : MAY2 01993

4 @W
Kober( feal - N :

PO Bux 949 : p 8.0y Sanenigs, Culmeg (ol
Knseviile, Ca, 93678 . R [EL] pase 835

WM BECORDED MARL TG
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e . -~ . PP S -

. : s}
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fartsuant Dy Ve gt Lavban G 4 VD Tim on fransles
Gy LMY GHAM CDMMOAYY 01 Quade manial proderly.

P ADCIS RS, B Sudent 55 UL N, AN Lrer, OF 3

Wi AQEAErIe Al BEtwereh RO (i contnmpiilion Al any

I’;"\‘TERSPOUSAL TRANSFER GRANT DEED

CErgtuge oun reantrasal ungar Caklorma Constitutinn Arlicle 13 A 4 1 ¢t seqy

Tres i se intresiocaat Tassta: A0 Al 4 crantep cwastsrinunides YE30 N Ruvenueand Lo alion Cnde andiantans nasinaver

g Vet ther ARGISALIA 2 ONSN AT IOALD

Jorsianter o A Fu A bar tRe e et U $5 4 SDOUE DY 10 SUTVIVIIG 300% e OF & MCrased ansiergs o by A bruster of sucha

Bt i 'R $pguse of 1P Dot

LA Banyier 10 A SHOUNE UF 1A SIMuse @ Conanthon wih i pOpy BRI S ECUN. FYS R 1) hat
maogge o bl Mepdrahon, of
TIOA Greatun Lang e Of IRITBAILON, Mdely Brtw run SDMINES, OF ANy 1D ey antrrest N

TE The thntutun aF 3 RegA entity's peoperly 103 ANNGE GF TUTAn SPOvSE 10 rag Ranye JG1 Tt interexl b e SpauSe N the g

2 of sty N OF 3 tatnage o logal seguiratinae

NIy MY CONRBACRGN wih A Proteerty Seitlemeng ayredmont o1 & e

Oinet

FOR A VALUABLE CONSIOERATION, recep] of which 15 herehy acknowiedged,

JILL LEAL, wife ui the hervin grantve

norply GRANTISHI0 . . .

KOBERT LEAL, o marrled man, ax his wele aimd separate g;r(x;ru:’t;:

e st property in thy B ¥ FUnlnenrporsted areat Gounty of  tnlusa
Srite of Cablonia gescibed as : . .

SEE EXHIBIT "A7 ATTACHED BEKETH AND MAIE A FAKT BEREOF COMFRINING ONE PAch

THE CKANTOR 18 EXECUTISG THIS INSTRINENT FOR THE PURPOSE OF RELINQUINTLING
CALL OF CKANTURS RICHTS, TITLE AXD INTEREST INCLUBISG, BUT SoT LINETED Tv,
ARY COMMUNITY PROPERTY INTEREST IN.ANB TO THE LAND 1) PHEL UERELN AND

FLAGE TITLE 1N THE NaME OF {TEE-AS HIN/HEE SOLE AND SEPARATE
T PROPERTY.  GRASTOR'S INITLA " .

Dates Aol
FRRIN vt

April 5, 1w R Y R

GUARYy iy (a0 MY .

L RL ALY

Con

Lrrre e the W rrieand 4 SHLAR, FUTAL W4T b el Nt e

wnae ADpEaTR

P T L I R PN R S
[ P D S N e IR P AR L P g
A T o L]
ihe gy

WHEE A, tand e et vens

820

et

FO-0C

LA 1o STATEMENTS AS DIRECTED 2BOVE



o~

exutuly  tav

TOLAR., WOW., MDM:; X . R .
SECTION 2U: Lota 3-6 inclusive, SWI/4uEl/4, SEL/ASWI/R,

: wi/25nul/ae. .

29: Lotn Z2=% iuclusive, Gril/4anpl/d4. - R

S hata 2,5.6,7,8,00, 32, HELHIEL/4, NEL/ASEL/ 4.

SECTLON I3 ALL

SEQTION 34 owWl/4

EXCEIPINCG THEREPROK thal putkien decribed jn dueed Lrom
Foema 4. Teubblunt Lo Lha hakn ol Callluvenla, regonded
Fulbruscy L, 1700, buuk 434 olficisl Qeeords, paye 346,

FXCEPTING THEREFRON any portion thercol lylnyg within Lake County.

ALSO EXCEUPING THEREEROM all vil, gos, wlinerals and other |
bydrocorhoung, otue,as reserved Lin veed foom wells tacyo Vaph ..,
au Teustee of the kema G, Teebllcok “trust Lo Coshute

Corporation | recurded rebouary 20, LYUU, Book G4y, Officlol
Heeveds, paye Luv. .

State of Catifornia . R
NN v e bt frraeent
[

County of _SUTTER o o ) : i

On __4/15/93 _—— before e, _ LESLYE_ROSSITER .
o T persma Ty AP LU AL e e TR -
personlly known fo e tor proved 10 e en the vy ot \n\t\l.u\\‘\r_\x.x\m fm,) \; ..‘,v[.f,".\ il ) '. :
D ele) Ware subiseribed (o the within et ;|.m| “"*"“‘j m‘f‘“‘-m‘!m thal hedshedt "'*.‘ um,,‘.,.' xh“
s i hishorherr authunged capacs ies), and it by sfherithar n.gmourf:m el l‘hg nstrumaent the
persun{s), of the eanty upon beladl of which the persontsy acied. exvvoied the mstewment,

COFOW WA
LESLYE RCSSTTER
ta A SoM

SUTTER COURTY
My Cormmonon £ 1ol Sewt 2. 19
A

—

- o T / ’ \ .
B 'gn;.mrc Q\,:L ‘k’;“'m\*‘\”‘:&%&';\‘:“f'“"*'”--“ Suuly

y WITNESS A{Jn tand ad alfwinl wal.

o1 Rened 1D ] ‘

-
2279 IR
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.‘\mnw WHEN RECORDED MAIL THIS DEFD AND wm SHERCOURA

O‘!‘R_E%gm SHOWN BELOW, MAIL TAX

LESS
FTATEMENTS
: ~ 47 uin. past/0 am
r’kobcr'c Leal - Offivizl Recovds Colusa County, CA
P. 0. Box K 181935
L_ana City, CA 95992 __J KATHLEEN HORAN - COUNTY RECGRDER

Tide No. 50il4te No. of Puger__cd  Few § £0-%n

EscrowNo, 163132 GramiD sré.cuuovrrmu;mzmmuvu-s&t
. rani Dee . .

The Undersigned grantor{s) declare{s): A.P.R. P‘h’l . ‘% -20 o0%

Documentary trapsfer tax is §0.00 . -

{x) cosputed ou fu}l value of property conveyed, or

{1 computéd on full vajue less value of iiens and

encumbrances resaining at time of sale.

(x) Unincorporated area: ()} City of . and

FOR A VALUABLE CONSIDERATION, receipt of wvhich is heréby scknoviedged,
Jill Leal, vife of the grantec named herein

hereby GRANT(S)-to ’ : .
Bobert Lesl, @ gnrr!ed man, a8 his ﬁqle -and Beparataz properyy

the folloving described -real property in ths Unlncorpéraud Area . , County ot
Colusa , 8tate ot California: . .

SBE EXHIBIT "A® ATTACHED HERETO AKD MADE A PART HEREOF FOR LEGAL DESCRIPTION

It-is the intent of the grantor herein to rellnguish any interest, comsunity or
otherwise, in and to the herein described properiy, and to vest title ln the nabe of
the grantee as his/her sole and separate uropet‘% T. <

Dated: September 29, 1995 - ///’/ %ﬂf)
. E . k3l o ‘

STATE OF CALIFORNIA

COUNTY OF BLisT
September 43, L wefore

mz, the undernsigned, 3 NOWY Public in and; for w3d State,
sy appeared Jill leal 3

P

imlum(umt\lwummklbdm‘dnuy

_ cvidenic) 1 be the persoals) whoss sa@e(s) biare vabectived to the
whthin e e 1o O¢ that ¥ Gecuted the .
e (0 B/l BuBeAzsS copaliy(ies). s52 1hal by Blerabs . et S
Ygmatuiphey o the nstrussns 1 geruon(). Of 1bs eniy 5poa behall o : R PAMELA BWW?
which s Sy Ihe Instruasent. ian; B ADS0AT
WITNESK w\band a0 wl d oA, caBIu 3
Signarry, 1Lz . (\-(“.. Jo

- Pamsla Brockman .
MAILTAX STAW'W PARTY SHOWN ON FOLLOWING LINE: IF MO PARTY S SROWN, MAR.AS DIRECTED ABOVE
obert Leal P. O, Box 3509
Soea Addies
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A, as Trustees of the Emma

Cotuse, state of Californie

% 003865

minerals and othee. hydrocsrbons,

in deed from Hells Fargo Bank N |
Trebileot Trust to Goshute Corporation, recorded Febrvary 28, 1990, Book

649 Official Records, page 109.

Exhibit “AY

therefron 417 oil, gas,

That certain real property situate in the county of

described as follows:

Lots 43 and 44 in Sections 28 and 28, in Township 14 North Range 5 West, H.D.B.
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LAWRENCE S. BAZEL (State Bar No. 114641)
RICHARD J. WALLACE (State Bar No. 124286)
BRISCOE IVESTER & BAZEL LLP

155 Sansome Street, Seventh Floor

San Francisco, CA 94104

(415) 402-2700

Fax (415)398-5630

Attorneys for
MR. AND MRS. ROBERT and JILL LEAL

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

CENTRAL VALLEY REGION

In the matter of:

DRAFT CLEANUP AND ABATEMENT ORDER
THE WIDE AWAKE MERCURY MINE
COLUSA COUNTY

Declaration of Richard J. Wallace

I, Richard J. Wallace, declare:

1. 1 am an attorney licensed to practice law in the State of California. 1have
personal knowledge of the following facts, and if called as a witness I could and would
competently testify to them under oath.

2. I currently practice law with Briscoe Ivester & Bazel LLP. Before joining the
firm in 2007, I was in-house counsel with the Legal Department of Old Republic Title Company,

formerly Founders Title Company. 1 was employed with Old Republic’s Legal Department for



over fifteen years, from 1991 to 2007. During the last four’ years of my employment, from 2003
to 2007, I was Regional Counsel and Senior Vice President of Old Republic. In those capacities,
I knew the title industry’s underwriting criteria and practices from before 1991 until I left the
employ of Old Republic in 2007.

3. I have reviewed recorded documents in the chain of title for the land in Colusa
County, California that Robert Leal acquired on February 28, 1990, which included land within
the parcel that was identified as Assessor Parcel Number 018-200-003 (*Parcel 37). Robert Leal
acquired the property by the Corporation Grant Deed that was recdrded on that date at Book 649,
Page 118 of the Colusa County Records. The deed vested the property in Robert Leal as “a
married man, as his sole and separate property”. The property included the land that is now
identified as Parcel 10, but not what is now Parcels 11 and 12.

4. The documents that I reviewed include the following three recorded deeds from
Jill Leal to Robert Lealf (1) Individual Quitclaim Deed recorded on October 10, 1991 at Book
697, Page 138 of the Colusa County Records (‘fthe 1991 Deed™); (2) Interspousal Transfer Grant
Deed recorded on May 20, 1993 at Book 738, Page 825 of the Colusa County Records (“the
1993 Deed”); and (3) Grant Deed recorded on October 16, 1995 as Instrument Number 95-
003865 in the Colusa County Records (“the 1995 Deed”). The description in the 1991 Deed
included land within Parcel 3, including the Wide Awake Mine site that is now identified as
Parcel 10. The description in the1993 Deed did not include Parcel 10. The description in the
1995 Deed described Parcel 10 only. The recording information on all three deeds indicates that
each of them was recorded at the request of a title company. The deeds were recorded in

connection with Robert Leal’s separate transactions concerning the respective properties.



5. At the time of each deed, it was title industry practice to require a spousal deed
from the non-titled spouse in any transaction concerning the property of a married individual
who owned the subject property as hié or her sole and separate property. A deed from the non-
titled spouse was not an indication that the spouse owned any interest in the property. Instead,
the deed was the title companies’ way to ensure that the “community” had not acquired any
interest in the property under California community property laws.

6. The three deeds from Jill Leal to Robert Leal were consistent with title industry
practice to require the deeds in connection with Robert Leal’s transactions solely to confirm that
the community had no interest in the respective properties. The 1991 Deed was in the form of a
quitclaim deed, which by its very nature does not connote that Jill Leal had any interest in the
property that was described in the deed. The 1993 Deed and the 1995 Deed each contained the
standard recital, unique to spousal deeds, confirming that the deeds were recorded for the
purpose of establishing that Jill Leal had no interest, “community” or otherwise, in the described
properties.

I declare under penalty of perjury that the statements made in this declaration are true and

correct as to my own knowledge, and that this declarzTion was executed on July 1, 2009 at San

Francisco, California. M/ '

Richard Wallace
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DELTA TRIBUTARIES MERCYURY COUNCIL

Delta Tributaries Mercury Council (DTMC)

History

The Delta Tributaries Mercury Council (DTMC) has its origins in the Cache Creek Stakeholders Group
which was initiated in 1995 in response lo Cache Creek’s stalus as an impaired stream due in large part
1o high mercury concentration. Prior monitoring had indicated very high mercury levels in lower reaches
of Cache Creek and the Yolo Bypass which were carried downstream into the Delta and on lo San
Francisco Bay. In lale 1995 the State Water Resources Control Board and the Central Valley Regional
Water Quality Control Board were approached by the Colorado Center for Environmental Management
with a proposal to initiate and facilitate a collaborative process to consider and help resolve scme of the
local problems of flood conlrol and mine-impacied pollution in Cache Creek. A two year funding
commitment for the program was provided by the Hewlet! Foundation ang USEPA. The first Stakeholder
meeting was held in October 1996 and approximately 50 persons representing federal, state, county
agencies and citizen organizations atlended. Meetings were held approximalely every 6 weeks
thereafter. Speakers were invited lo address the meetings on substantive issues and subcommitiees
were formed to investigate and report on refevant topics.

After 2 years the Cache Creek Stakeholders group reorganized, fimiting concerns 1o flood control and
related local topics in the Capay Valley. Meanwhile the Mercury Subcommiltee had expanded its
interests and activities to cover the whole Sacramento walershed area including Clear Lake and the
Delta. Monitoring had indicated widespread mercury poliution and it seemed expedient for the Mercury
Subcommittee to join forces with other groups and agencies interested in determining its origin and
remediation. In June 1999 the Della Tributaries Mercury Council was formed to expedite maonitoring.
determination of sites of mercury transformation and bioaccumulation and to assist in the establishment
of mercury TMDLS in these regions.

in order lo coordinale the activities dealing with mercury pollution in Narther California the Mercury
Council in October 1999 voled fo approve development of a websile with funding for the first year to be
provided by the Sacramento River Watershed Program and the U.S.EPA.

Draft Planning and Operating Document of the DTMC

Vision

To reduce mercury in fish and wildlife in the Delta and its tributaries (o levels that no longer pose a
human healtn or environmental hazard while promoting the long-term social and economic vitality of the
region.

Misston

To bring logether scientists, regulators, landowners, resources managers and users. 0 collaboratively
develop and implement a siralegic plan for the management of mercury in the Delta and its tributaries
and monitor its effecliveness.

Objectives

The diverse slakeholders interested in and impacted by mercury contamination in the Delta and its
tributaries have organized to create a forum 1) for outreach, education, and exchange of scientific dala;
2) to identify opportunities to improve pubfic policy on mercury management; and 3) to act as 2
sounding poard for ideas. The group will promote, evaluale, crilique integrate and actively participate in
carrying ouf the following objectives:
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e Develop Goals and Targets. Identify, evaluate and recommend water quality goals and targets
for mercury that are protective of human health and the envisonment (e.g. TMDL's. fishv
advisories, etc.)

« Develop Models. Develop methods to evaluate remedial options and help to understand
transport and fate of mercury and ils compounds wilhin the Sacramento/San Joaguin River
Watershed system (Conceptual and analytical models).

¢ Identify Sources Fate and Impact, Idenlify and evaluate source releases, disiribution,
transformation {e.g. methylation and demethylation) and uplake of mercury throughout the
system and ils impac! on human heallh and the snvironment.

¢ ldentify Control Measures. Identify, develop and evaluate the effectiveness of remedial
methods for modifying the release, dislribution, transformation and uptake of mercury.

» Develop Strategic Plan. Develop a plan to reduce relevant environmental mercury levels to
meet identified goals and targets and reduce the bioaccumulation and biomagnification of
mercury. {You can view the plan here)

s Implement Strategic Plan. Implement the strategic plan, including monitoring to track its
effective-ness and a feedback loop to revise the plan as new information becomes available.

The obiectives established by the Delta Tributaries Mercury Council are not chronological. They will be
developed through a parallel and collabarative process. DTMC member arganizations are responsible
for impiementing the objectives, not the group as a whole,

Geographic Area of Focus

Tne scope of the group focuses on the Delta and its tributaries. Cache Creek was originally selecled as
a "pilot project” (see Bay Prolection Cleanup Plan for justification) Study and implementation started
there and has expanded to include other mercury enriched waterbodies in the Sacramento and San
Joaquin watersheds

Membership

The Delta Tributasies Mercury Council sirives to be a diverse and inciusive group open lo ail interested
parties. As such it does not limit membership. Stakeholder delsgates have not been designated. A
palance of representation in decision making depends on active participation from a variety of
perspectives at regular meetings. A core group of participants have been aclive and consistent
contributors to the group process. Participants in each meeting are lisled in the minutes. A listing of
various organizations and agencies participating in the DTMC follows at the end of this section

Decision Making

DTMC members will work towards reaching "consensus” on the issues addressed. Unless notified via
email, all decisions will be made at the full DTMC meetings by those members present. The group will
work through decisions, adopting one of the following levels of consensus as often as possible:

s Level |. Everyone strongly supports the agreement. )
e Level! Il. Everyone can “live with" the outcome, though aspects of it may not be their first choice.
= Level ill. Everyone agrees to move lorward despite remaining concerns.

Members agree 1o actively pariicipate in decision making and take responsibility for voicing opposition.
Lack of apposition may be interpreted as suppor for the decision. The "fall back" if consensus cannot
be reached will be to require a 75% majority vote for a decision fo be adopted by the group. In such
cases, individual opinions may be documented if requested.

Meetings

Regutar meetings of the DTMC are held approximately every eight weeks. Meeting notices are emailed
1o all interested individuals. Check here for information on upcoming meetings, or agendas and minutes
from past meetings.

Facilitation

The facilitator(s) serve at the will of the DTMC members. Faciiitator(s) will seek to guide the discussions
in 2 balanced and fair manner. Facilitators will guide members in discussions in a manner thal keeps

http://www.sacriver.org/issues/mercury/dtme/ 6/26/2009
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them focused, respectful, and within time limits agreed to in agendas.

Ground Rules

Members agree to follow and enforce with each other these ground rules. Alterations to the ground rules

can be made al the full DTMC meetings.

Respect start and end times
Keep discussion focused

Give everyane a chance to speak
Be brief and to-the-point

Don't dominate the conversation
Don't interrupt

No side conversations

Share all relevant information
Everyone parlicipale actively
Disagree openly

¢ ¢ S 6 8 ¢ Q@ & O B

Document Review Process

The DTMC will review documenls relevant to their mission as requested. Documents should be

submitted in elecironic form at least two weeks prior to a full DTMC meeting for discussion at the
meeting. The Documents will not be a product of the DTMC. Individua! review of relevant information

may 8150 be sought from the DTMC members via email.

Organizations and Agencies Represented in the DTMC

Cache Creek Conservancy

Cal EPA

CALFED Bay-Delts Program

Calit. Department of Conservation, Mings and Geology
Calif. Depariment of Fish and Game

Calif. Depariment of Water Resources Conservation
Calif. State University, Chico

Calif. Stale Water Resources Contro! Board {SWRCB)
Central Valley Regional Water Quality Control Board (CVRWQCB)
City of Sacramento

County of Sacramento

Electric Power Research Institute

G Fred Lee & Associales

Homestake Mining Company

Larry Walker Associates

MFG, Inc

Sacramento Regional County Sanitation District

San Francisco Bay Regional Water Quality Control Board (SFBRWQCE)
SFE}

Tetra Tech EM

U.C. Davis, Department of Environmenial Science & Policy
U.C. Davis, Depl. of Wildlife. Fish and Game

U.S. Army Corp. of Engineers

U.S. Bureau of Land Management

U.S. Department of Agriculture, NRCS

U.S. EPA

U.S. Fish and Wildlife Service

U.S. Forest Service

U.S. Geological Survey (USGS)

Yolo County Health Department

Yolo County Planning/Public Works
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Contact

Stephen A. McCord, Ph.D., P E.
Senior Engineer

Larry Walker Asscciates

707 Fourth Street, Suite 200
Davis, CA 95616

http://www.sacriver.org/issues/mercury/dtme/
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sam@lwa.com
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