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MCM CONSTRUCTION INC:*

_ e' Reglona‘ BoaId 1ssued the Certlﬁcatlon to approve a ma_]or hlghway and brldge

constmctlon known as the Confusmn H111 Bypass PI‘Q] ect The pI'O_] ect 1nvolved the constructlon |

of two brldges across the South Fork Eel R1ver to c1rcurnvent a falhng sectlon of nghway 101 in |

' ffMendocmo County The Reglonal BoaId 1ssued the Certlﬁcatlon after the Cahforma Department"’ :

,;-'l~""'
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of Transportat1on (l‘Caltrans”) the lead agency, approved the pro_]ect and adopted m1t1gat1 g
: contamed 20 largely boxlerplate cond1t10ns
'select appropr1ate best management pract1ces (“BMPs”) to protect water qual1ty, and d1d not
, ,“experlenced br1dge bu1lder and has constructed hundreds of br1dges 1n the state 1nclud1ng in th
: ,“vNorth Coast Reg10n Caltrans and MCM appl1ed the1r combmed expenence and devoted ‘

N v cons1derable effort to the BMPs for the pro_]ect MCM testlﬁed that more: resources were

: devoted to BMPs than any other pI‘Q)eCt in- the company S hlstory

v1olat1ons of the Cert1ﬁcat1on and Caltrans Storm Water Penmt for a total proposed c1v1l

, substant1al and cred1ble eV1dence

The Cert1ﬁcat1on was br1ef for a prolect of th1s scope It comprlsed only nine pages and :

The Cert1ﬁcat1on by 1ts nature and 1ts terms allowed Caltrans and its contractor 10

s spec1fy what BMPs should be selected Caltrans pr1mary contractor MCM Construct1on 1s an

The br1dges ‘completed in July 2009 are a maJor ach1evement The br1dges h'

.l1ab1l1ty of $1 5 1 1 000 The Complamt embraced a llberal “anythmg goes” approach to 1dent1fy

vrolatlons rather than Jud1c1ously parsmg the. facts ‘or allegmg V1olat10ns based only upon S

:' MCM apprec1ates the efforts made by the Reg1onal Board to address the Complamt s
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v overreaching - The-Order eliminated--manyvalle’ged:v‘i:olatio'ns 'andreduced the civil liability to‘a ';;':
total of 42 v1olatlons for $405 000 (to this, the Order added staff costs of $70 182) Ultlmately,
. ‘.however the manner in wh1ch the Order 1nterpreted the Certlﬁcatlon st111 presents an untenable

| precedent for Cahforma bullders on future proj ects

1 “boﬂerplate language that could be used 1nterchangeably w1th other pro_] ects and vrrtually no
: spec1ﬁc guldance for how constructlon must proceed _,r w _at BMPs were to be us ad i

1 _]udgment Now after constructlon has ended the Regl

5 or 1ts contractors

E; Petltlon is to ensure that th1s process is not repeated

1 (“Order”) The North Coast Reglonal Water Quahty Control Board 1ssued the Order on March

The Certlﬁcatlon 1n th1s regard was a hlghly generahzed document It conta1ned

and terms of the Certlﬁcatlon left it to Caltrans and its contractors to exerc1se the1r profess1onal

1 of the Cert1ﬁcatlon 1n ways not supported by 1ts pla1n rms that precludes the exerc1se of

- :. Caltrans profess1onal _]udgment and wh1ch could no ave. been reasonably foreseen: by Caltrans

: :’ II ACTION SUBJECT TO REVIEW

. VE , The act1on subJect to rev1ew is Admlnlstratrve C1v11 L1ab111ty Order No Rl -2012 0034 :

*The proceeding involved the typical separation of functions within the Regional Board’s staff to ensure due - .
process. The “Prosecution Team,” tasked with prosecuting the Complaint, was comprised- of one set of Reglonal
Board attorneys and staff members, while the “Advisory Team” was a different group of attomeys and staff
members which evaluated the allegations and advised. the Reglonal Board members :

. . o -3 .
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15 2012 All substantlve 1ssues and obJect1ons ra1sed in. th1s Pet1t1on were ra1sed before the

Reg1onal Board

:i:enforced would 1f repeated for other pr0Jects s1gn1f1cantly increase the cost and r1sk of

N construct1on 1n th1s state mthout any correspondmg env1ronmental beneﬁt

g i-..refer to. the 1nd1v1dual document by t1tle

g l1sted as an emergency pI‘Q]eCt and bu1lt on an exped1ted schedule (Appl1cat1on p :.:1 )

“Rrver canyon and a new secnon of hlghway to lmk the new br1dges The south bndge is a_x_ 35

| foot long, cast-m place pre stressed box girder structure spanmng 225 feet over the center of the

i feet over the r1ver Both br1dges were des1gned w1th p1ers that fully spanned the 100- year

= 111 MANNER IN WHICH PETITIONER IS AGGRIEVED &

MCM Construct1on 18 aggrleved because lt may, based on 1ts contractual relat1onsh1p

S w1th Caltrans be requ1red to pay some part of any c1V1l l1ab1l1ty 1mposed on Caltrans MCM- also

is aggneved because the manner 1in wh1ch the Cert1ﬁcat1on was prepared 1nterpreted and"'

IV BACKGROUND

Because the adm1n1strat1ve record has not been fully comp1led c1tat1ons in th1s Pet1t1on :

'1b¢atio ; :of Hiéhway 10

A Impact Statement (“Fmal EIS”) est1mated that closure would cost m1ll1ons of ;dollars eac b

in delays veh1cle costs and econom1c haIdsh1p (Flnal EIS p- V1) The br1dges we "f"therefo 5

The pI‘OjeCt 1nvolved the construct1on of two la.rge br1dges spanmng the South Fork ‘el

river. The north bndge is a 580- foot long, pre-cast box girder structure wrth foundauons 15 ) g

floodplain to avoid permanent 1mpacts to the South Fork Eel River.

4
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: "Appl1cat1on was’ clear that act1v1t1es in the South Fork Eel R1ver would 1nclude the 1nstallat1on

Construct1on was sub_] ect to a labyrmthme and overlappmg group of perm1tt1ng

‘DWQ) The penmt requ1red the use of best management pract1ces (“BMPs”) meetmg the “best

convent1onal technology standaId for convent1onal pollutants (such as. sed1ment) and the “best |

ava1lable technology standard for tox1cs pollutants (Appl1cat1on, P 5 ) Add1t10nally, Caltrans
- was sub_] ect to an NPDES perm1t for “D1scharges of Storm Water Assoc1ated w1th Construct1o

' 5Act1v1t1es” (Order No 99 08 DWQ) Tlns permlt requlred a Storm Water Pollut1on Prevent1o

1 :Plan (“SWPPP”) and the use of construct1on BMPs 1o protect water qual1ty (Appl1cat1on P-3.).

| ‘Caltrans has adopted and ma1nta1ns a march 2003 Constructlon S1te Best Management Pract1ces
Manual (“BMP Manual”) that l1sts numerous approved BMPs 1o be appl1ed under both perm1ts

.Some approved BMPs were used to support the: V1olat1ons here

It was no surpr1se that constructlon would occur in the r1ver channel 1tself The

. temporary trestles 1 €. temporary platforms des1gned to accomrnodate heavy equ1pment such as

cranes or support the br1dge falsework Temporary trestles in’ tum requ1red numerous plles to; e

placed in the r1ver channel to serve as foundat1ons for the trestles Constructlng the foundatlons
' usually meant placmg coffer dams in the act1ve r1ver and dewatenng the coffers as descr1bed in;
the Appl1cat1on The Appl1cat1on also stated that a number of vehicle crossmgs over the r1ver

would occur. (See Appl1cat10n pp. 5-10.) .

-5-

documents Caltrans construct1on was subJect to a statew1de NPDES perm1t (Order No 99 06 o

There also was no quest1on that 1ncreased sed1mentat1on and turb1d1ty would result from
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25
26

: ‘_‘constructlon The Flnal EIS for the proJect stated that veh1c1e crossmgs in the r1ver p11e dr1v1ng

‘_m1n1mlze temporary 1mpacts would be used

‘ 1nstead uSmg a crane to lower and ranse equlpment to the work area from the trestle deck _

- of the trestle deck on s11des 18 -19.

‘and other work in the r1ver would generate “temporary: dverse 1mpacts to water quah ’

EIS p 68 ) The Apphcatlon was also stralghtforward that constructlon would cause “temporary :

¥ 1ncreases 1n turbldlty (Apphcatlon p 8 ) The Appllcatlon accordlngly, stated that BMPs to ]

The access would have

MCM’s June 23 2011 v1sual presentatlon (here1nafter: “Vlsual»Presentatlon”) 111ustrates th1s use ;'f 3

The constructlon ended without maJ or operatlonal upsets or unexpected 1mpacts to
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: construct1on—related turb1d1ty Moreover due to the changes made the degree and extent of

5 nnpacts was 51gn1ﬁcant1y less than what was e VlSlO red when the prOJect was appf o ve 1.
L1ab1l1ty Complamt The Complamt alleged 296 separatev1olat1ons of the 401 Certlﬁcat1on an
_the Storm Water Perm1t and sought a total of $1 51 1 000 in‘c

ent1rely clear by the Prosecutron Team, the per1odof 11ab1l1ty

: v,begmmng in the fall of 2006 although the rosecut1on Te'f

“construction, *

& 'f;the R‘. QCB:d1str1buted a draft Order for teview Caltran MCM and ‘th Prosecutron

"3 The Order suggests that beneficial uses may have been 1mpacted by the use of a se‘dlmentatlon basin for

+ civil 11ab111ty

‘l1ab1l1ty For reasons not made

; s:‘ : nly the ﬁrst bu11d1ng season;

ed in the June 23 201"15;

: On June 23 2011 the RWQCB conducted a full day eV1d v ary hearrng, W1th

presentat1ons from the RWQCB Prosecut1on'Team Caltrans andiM 'M On February 15 2012 5

1tten comments o_ Fe

construction dewatering because two yellow-legged frogs and one pikeminnow in that basin might have been lost-or’
displaced. (Order, p. 8.) Before the June 23, 2011 hearing, however, staff testified in deposition that they knew of

" no impacts to wildlife.- The Order also states that the frogs were lost asa result of rock debris, not from dewatermg

(Order, p. 8.) In any event, itis clear that 1mpacts to aquatlc life were not.a:major factor in the calculus to pursue i

_7_
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‘ ‘_water d1rectly 1nto the r1ver because the water was ofcen turb1d from dlsturb1ng the s1lted r1ver

. -bottom Instead water was somet1mes purnped (or “dewate

' 1rreconc11able wnh 1ts plaJn terms but also puts certain prOV1s1ons in d1rect conﬂ1ct "
. Dewatermg bas1ns were a key component of the construct1on process The prQ] ect ;
allowed up 05 0 excavat1ons in the river channel to 1nstall temporary foundatlons to support the
bndge falsework and trestles (F or foundat1ons in the wetted nver it was necessary to pump

V.water from the excavat1ons before 1nstalhng the foundat1on Caltrans was not perm1tted to pump‘jj-

Jtoa sed1mentatlon bas1n on the'

cOncrete washmgs, o1l or. petroleum products or other orgamc or
earthen material from any. construction or associated activity. of
whatever nature, other than that authorxzed:b »thls perm1t shall'b

If construct1on dewater1ng is found to be necessary, the appl1cant -
" will use a method of water d1sposal other than d1sposal to surface
'3 waters (such as land d1sposal) , v : s

' rCond1tlon 17 prov1ded

All act1v1t1es BMPs, and assoc1ated m1t1gat1on wrll be descr1bed in o
- this Permit and the appl1cat1on subm1tted by the appl1cant for tlns S
, proJect S c S o

v -8-
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‘ would take place on pOI‘thl‘lS of the gravel bar

:boundary of an ob_)ect or body [on the surface of the water] ”) the phrase “surface waters

'loglcally and ratlonally means only waters: Wthh are present and have a surface wh1ch does not

The Appllcatlon in contrast to’ the general terms of the Certlﬁcatlon prov1ded exactly

'how construct1on dewatermg would occur The App11cat10n stated that construct1on dewatenng :

'Proj ect spec1ﬁcatlons developed for thls project W111 proh1b1t any
-+ direct discharges to the SFER and/or its tributaries for construction

. de-watering activities.' It is proposed to utilize portions of the -

. gravel bar for construction de-watering during the dry season.
.2+ Temporary sedimentation basins would be located a mmzmum of
o 1 00 feet from the live stream channel

‘(Appllcatlon p-9% emphas1s added ) . i o , ‘
co Th1s spec1ﬁcatlon was 1ncorporated Wlthln the Certlﬁcatlon through Condltlon 17 wh1ch

requlred comphance wnh aIl “act1v1t1es” and “BMPs” 1n the Apphcatlon Thus under Condltlon .

'rhas the Reglonal Bo" ‘

the extenor or upper

Based on Webste sv'dlctlonary deﬁmtlo 1 of the term surface” (“

1nclude adry gravel bar

Second the Order asserts that Condltlon 9 ¢ proh1b1ted any d1scharge of waste-to waters

-9
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'vof the state not authorlzed by the perrmt ? (Order P 7 ) For the reasons just explalned
'terms of the Applrcatlon As between Condltlon 17 and other cond1t1ons COndlt]Ol‘l 17 took
' requ1rements spec1ﬁc prov131ons take precedence over general ones (See Szngh V. Superzo :

 Court (2006) 140 Cal. App‘

- to where dewater1ng would'-occur 1t takes precedence over other cond1t10ns

: Ethe basm would be a mmrmum of 70 feet from':the rrver rather than 100 feet

-'however dewatermg to the gravel bar was author1zed by Condrtron 17, wh1ch 1ncorporated the

precedence under the well establlshed legal rule that as between general and SpCClﬁC L

387 399 ) Because Cond1t10n 17 1s the most spec1ﬁc d1rectlon as

Th1rd the Order 1nd1cates that Cond1t10n 7 was not satlsﬁed because 1t requ1red it

: “[a]dequate BMPs for sed1m m't:'and turbldlty control » This overlooks the fact that. Isolated Pool L

) :':"'foot d1stance was not cr1t1cal and th _':Certlﬁcatlon would have lssued even 1f the Apphcatlon sai¢

Q. A few mlnutes ago we talked about 1solated Pool B I have
L couple of questlons about that. If I understood your:  :: -
: testimony right, you said that there's nothing special about
- the 100-foot distance that was included in the Application - -
here. That was what Caltrans included in the. Apphcatlon
~and the Board approved 1t is that r1ght‘7 T :

A, i ﬁ“Yes:." N

-10- .
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(Transcrlpt of Dep051t10n of Dean Prat 53 24-54 19 )

1 v‘proh1b1t any dewatenng::”n the gravel bar

1 oplmon that Caltrans d1d not vmamtam equlpment in’ an acceptable manner to prevent ﬂuld leaks

1 not\mthstandmg that for most of these v1olat10ns no ﬂu1d dlscharges were. proven

o Q.. ~And yon also, mention that the. Regional Board inall
i likelihood, have approved shorter dlstances than 100 feet1
'~ other srcuatlons? R A RN AT ,

A Yes.

. ::Knowing that there's nothing special about the 100-foot *
- "distance here, and-also knowing that the Board has =~ -
.+ probably accepted less than 100 feet in other situations, if,
- back at the time of the Application, Caltrans would have: .-
.- -said; "The furthest we could put away a‘basin withinthe =

‘gravel bar in the work area is 70 feet,” would there be any
reason, from yourstandpoint, to drsapprove that request? ..

The most basu: problem w1th the Order however s that lf the Certlﬁcatlon was meant t

it could have clearly:stated that in the Certrﬁcanon

,5:::_The Order rehed on two prov1s1ons-of the Cert1ﬁcat10n Condltlons 9 and 3. ,Begmmng
ﬁrst with Cond1t10n 9 . ,‘ o e :

‘ No debns, s011 sﬂt sand bark slash sawdust rubblsh cement or
-+ concrete washings, oil or petroleum products, or other organic or- -
‘earthen material from any construction or associated activity of
whatever nature, other than that authorized by this permit, shall be
- allowed to enter into or be placed where it may be washed by - s
b ramfall into waters of the State. : :

_11_. -
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: for three of four of the v1olatrons in this category, ﬂu1d leaks were 1mmed1ately caught or

Gl e K

= o

The 1ssue before the Reglonal Board was whether th1s prov1s1on was v1olated desp1te that

v captured by BMPs before any d1scharge to'the r1ver or ground occurred The three events were |

. _5On .ctober 6, 2006 b1olog1cal mon1tor1ng notes 1nd1cate that no d1scharge

e occurred and that BMPs (absorbent materrals plastrc tarps etc ) captured flulds

"'On October 27 2006 b1olog1ca1 mon1tor1ng notes contam general cr1t1c1sm of"'

qu1pment ma1ntenance but reveal no d1scharges

fOn:November 3, 20064 Caltrans records observed that BMPs were be1n use ,

: :"and aga1n did not record any d1scharges .:f:: 3

MCM asserted at the hear1ng that where tarps sheet1ng or sumlar BMPS prevent a ﬂuld LR

.f leak from d1scharg r g to the ground or river, no v1olat10n of Cond1t1on 9 ex1sts Th1s Is. because:i..: |

: So 1f :the leak is captured so to speak through the use
BMPs, is thata conditionthat would violate the
cert1f1catron‘7

1ndeed a BMP . .

answer a hypothet1ca1 not looklng ata pec1ﬁc s1tuat1on

but in general, the. purpose-of BMPs is to protect the wate

- ‘quality objectives,-and if it is functioning properly, then the

- swater quality ‘objectives have been: protected and 1t would o
' .have prevented th1s a d1scharge S

o So 1f I can correctly descr1be your answer 18 1t your
-\ testimony, then, that if equipment leaks but that leak is’
~.completely captured through BMPs then there is no

v1olat1on of the certrﬁcatron‘7 RIS .

MCM therefore subm1ts that it was error for the Order to conclude that Cond1t10n 9 is

: v1olated where equlpment ﬂu1d leaks are 1rnrned1ately caught or captured by BMPs because the Sl

*The date in the Proposed Order is incorrect, The November 3 event was hsted as Novernber 6
: -12-+
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: 1nterpretat10n is not supported by the plaln language of Condmon 9

R RV

-a551gned by Caltrans*» .

: reasonable” ev1dence fo support the ﬁndmg that a chromc problem ex1sted wrch equlpment

Next the Order rehed on Cond1t10n 13 whrch prov1des

L Fuehng, lubrlcatlon maintenance, storage and staging of vehlcles i
and equrpment shall be outside waters of the United States and
operation of vehicles and equipment shall not result in a discharge -
or a threatened discharge to waters of the United States: At no
time shall the applicant use any vehicle or equrpment that leaks

- -any substance that may impact water quahty - :

The Order assumed that Condltlon 13 was V1olated where Caltrans or 1ts contractors

: ;.v1olat10ns Rather thls element of the Order is based on 'notes_‘wntten by the blologlcal monitors

or several reasons the blologlcal momtors notes do not constrtute “credrble o é

mamtenance (Order No WQ 85-7 (Exxon Co U SA ) [“There must be substantlal evxdence to..Q;, wi

support a ﬁndmg of responsrblhty ~This means s credible and reasonable ev1dence whrch

indicates the named party has respon51b111ty”] )

First, the Order gives the biological monitors’ ‘notes.the force of expert opinion"y\rithout. : - e ¢

1340
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| As such 1t was 1nappropr1ate for the Order to afford the1r op1n10n statements such welght
‘_'process because such 1nd1v1duals were not present at the hearm there was 1o opportunlty for

: :v exam1natlon is a pr1mary tenet of due process that was not give effect here In hght of the

..any show1ng that the blologlcal mon1tors possessed expert quahﬁcatlons There is no ba51s 1n the

1n any way to quallfy them to offer a credlble oplnron on the quahty of equlpment malntenance

Second such heavy rehance on the blologlcal mon1to ;L"tten notes v1olates due

cross exammatlon and they*dld not prov1de any statemen 'dav1ts The r1ght to: cross-‘

heavy rehance on the notes to demonstrate chron1c problems (Order p 14) w1th equ1pment 1t

’:',{',bgPalne what d1d MCM do to comply wnh these BMPs'7 o

i f;-Well the:ﬁrst one was that we had a full time mechamc on thls ,
. project. We do not have full time mechanics on hardly ¢ any.of our
- projects. - On this particular project we decided to have one here so-
-that because of the high profile area, -and we wanted to be able to:
.address any sort of equipment concerns munedlately Some of th
_other items that we do on a daily basis is our operators and oilers,
“our trained operators and oilers have to fill out an equipment e
maintenance log before they fire up the equipment every momlng
-~ Every morning that equipment log goes to the mechanic onsite . ae
-+ who checks it out to make sure if there is anything that needstobe . o
- done.” The list also goes to our main office mechamcs who review
+ thelistto make sure that there is nothing wrong. " :
A And we always have -- the maintenance area for thls
" project was probably about a quarter mile away from the river, It
.~ was up by our fueling facility by our office is where we did most
- of the mechanic work. And we also had spill kits.. Almost every.

- 14-

'-._equ1pment
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25

26

27
28

St lA:' i @ Yeah We had -- we had one backhoe that was havmg some

] (Transcrlpt 233 19 235 12)

that no szlt or sedzment enters swface waters

- plck up on the _]Ob had a spill kit in it, and we also had the storage i

... van, as you see in some of these pictures down here, the shed that s‘ G

. .down on the river bar, it also had all kinds of spill kits in it. '

© o And wealso have a training program, and there are oiler:
~ that we have to hire through the unions, and in order to be even

.. .. hired'as'an oiler you have to go through a training program to be -
B to know how to 011 and to. take care of equlpment e :

Q. f":Were there -any 1nstances where you actually remo d equlpment Nen
S from the pI‘OjeCt 51te‘7 ' , :

. problems: The mechanic went down there to f
- fixed once. It happened again, and that p1ece =-that’b
S 'up bemg removed from the pro;ect r

_ mplemented andin place pnor 1o, dur1ng; and after constructlo'
_ f“.order to ensure that no: sﬂt or sedlment enters surface waters

: The Order SklpS to the last llne of Condltlon 7 and focuses on the phrase s to'ens'nre :

(Order p 16, 1tahcs 1n or1g1nal) From thls the

‘Order appears to have adopted a zero—turbldlty standard that regarded any turb1d1ty asa v1olat10n

~ without regard to the adequacy of the BMPs. That 1nterpretat10n makes no sense in hght of the o

-15 -
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I nature of the:proj-ect and the information given to the;Reg.iona]?Board ‘before;th_e 'dertiﬁcationl

:,was 1ssued

: :magmtude Accordlngly, the Flnal EIS prepared by the U S. Department of Transportatlon and

'_,,'Caltrans for the pI‘O_] ect: wasclear that “temporary adverse 1mp“ cts to water quahty” would resul

| : _foundatlon 1n the wetted I‘IVCI' CMPs were part1a11y constructed of concrete, and once 1nsta1:1ed '
;.‘.they would be dnlled to secure steeI plates 1o attach to: the trestle deck supports The v1olatlon :
was based on reports from the blologlcal mon1tor that debr1s from the dnlhng act1v1ty entered the |

i_ river and created turbldxty

- Notably, MCM testified that turbldxty also could have been created by dnl] vxbratlons and moblhzatlon of bottom

Turbldlty from constructlon was plalnly unaV01dab1e 1n a brldge prOJect of th1s .

from “temporary water 'crossmgs p11e dr1v1ng and other constructlon act1v1t1es 1n the

ruction. The r

September 9 2006

Th1s V1olat1 on 1s based on the turbldlty adJ acent to a c rrugated metalv p1pe (“CMP

sedlments
- 16-
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_ turbldlty Not 1nc1denta11y, the report also reﬂected that care ; as belng taken to control turb1d1ty

: appeared to generate more turbldlty than cross1ngs 0 other days R

The record shows that MCM used BMPs to control dnlhng debr1s The Ass1stant

Structure Representatwe s Da11y Report explamed that MCM was usmg “bafﬂes” to m1n1m1ze el T -
the debrrs (September 11 2006 Ass1stant Structu.re Representatlve s Da11y Report) The report .

1nd1cates that MCM had been usmg the BMPs cons1stent1y and that they were effectlve to control; :

that th1s practlce was not 1mplemented for a senes of crossmgs on September 22 2006 that

i - The v1olat10n was based on certaln statements in the b1010g1ca1 momtor s report that -

equipment may not have been cleaned before the cross1ng However the reports also suggest the:.

_ biological monitor was not able to conﬁrm whether the equlpment crossed without cleamng, and )

 that this was only a susp1c10n that he ha.rbored The report states

-17-
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;';'(URS_RGPOIT p 6 20 1tal1cs added)

CIEEC RN

B they were not present however, the extent of the1r personal obs

,‘1s not cleaI

azconcrete pour to. aCMPthat was:belng .lnstalle'b“in»the wetted;poruon.zof th

: occurred at the bottom of the CMP where 1t ‘was' placed agamst the r1ver3bottom:"

-of pounds of load. - (Transcnpt 222 13—223 14 249:15-251 21 )

- second crossmg event witnessed by B. Norman on September 22.
" This was apparent by the much larger amount of dirt on the
. equipment dunng the second crossing compared to the other two
- crossings... Althoughthe biological monitor was notified that the -
Ll owel- channel crossing was.to occur that morning, he was not given
. .any.notice immediately before the event occurred. The vehicle did
. not stop at the edge of the river and continued directly into the -
"% river. The monitor attempted to’ hall the equ1pment operator but
was’ not successﬁ.ll ' Co o

'5had the b1olog1cal mon1tors been present at the hear1ng, or offered wr1tten statements Because _

.'and is not in the record Moreover the Order 1tself reﬂects ome uncertamty ove : exactly ' v_.ha

lean the equipment, the speed.
of the crossmgs or some combmanon of these factors resulted in

= ‘::i September 29‘ 2006

. E The Order c" tams two 1

MCM devoted cons1derable t1me and effort at the June 23 2011 heanng to expla1n the

pmpose and funct1on of CMPs as part of a foundat1on that would handle hundreds of thousands

in photographs at the June 23 2011 hearmg (V 1sual Presentat1on Sl1des 49- 52 )
: : »“-18-- o
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Fi Equ1pment cleamng was' a pro act1ve measure taken for the ﬁrst & -

The quest1on of the blolog1cal mon1tor s personal knowledge could have been resolved

'"atlons could not be explore' i

V'M,CM also showed the process_.; S
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;were shown by MCM at the Iune 23, 2 1
1ncluded usmg ﬁlter fabnc sandbags and gravel to form a seal at the bottom of the CMP agamst g

the r1ver bottom MCM s prQ] ect engmeer explamed that ach1ev1ng a good seal agamst the r1ve

249 14 ) Here the leak occurred on the th1rd of s1x foundat1on
‘ For the prror two foundat1ons the CMPs had been mstalled beaut1fully” w1thout any problems
“the leak occurred on the thrrd foundat1on as the water becam‘ cepe
: 1rregular (Transcr1pt 255 8 25 see also V1sual Presentat1on Shde 55. ) The problem d1d not

reoccur om the rema1n1ng three foundat1ons 1n the r1ver :

: ’d1scharges or the d1sturbance of river bottom depos1ts ” (Order p 17. ) MCM also test1ﬁed that""

The leak occurred desprte several measures to estabhsh a trght seal of the CMP agamst

“;the r1verbed The 1nsta11atron process _andﬁmeasures to estabhsh a seal and protect » nst leaks

.heanng' (Vlsual Presentat1on Sl1des ‘4‘9;-.52_) These

bottom was not an exact sc1ence and somet1mes requ1red: 'teratlve attempts (Transcr1pt 248 14

be placed 1n  the wetted r1v

| the turb1d1ty was never estabhshed on the record The Order 1tse1f acknowledges the uncertamty[ |

“over the source: of turb1d1ty “It is unclear whether the second plume was the result of concrete = l

' workers would occas1onally k1ck up bottom sed1ments whrle standmg on sandbags (Transcrrpt

-19-
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No ev1dence other than the foregomg quote supports the v1olat1on As such-, a. cause of il
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: requ1red adequate BMPs for sedlment and turb1d1ty control Caltrans and MCM went to.

' The record does not support the ﬁndmgs for these four events

1B 4 Insufficlent Turbldlty Measurements (Category “E”)

-‘il.-not contamed in the plam terms of the Certlﬁcatlon Th1s category surrounds the requ1rement 1n

: comphance w1th the rece1v1ng water hmltatlons Condltlon 19 prov1des in full

255: 13-25) but the Order appeared to reJect this explanatlon Wlthout estab11sh1ng a cause of .;f’ : ‘;

turb1d1ty, the ev1dence cannot support a ﬁndlng that a v1olat10n occuned

In conclus1on the Certlﬁcatlon d1d not impose a zero-turb1d1ty standard but rather

ons1derab1e lengths to control turb1d1ty, and the BMPs used were adequate and appropr1ate ; i

Th1s category presents another example where the Reglonal Board’s expectatlons were

i Cond1t10n 19 that “ﬁeld turbldlty measurements” be ‘taken to monltor turb1d1ty and demonstrate

. Vlsual observat1ons of the South Fork Eel Rlver shall be conducte :
_whenever a project activity has the potential to mobilize: sediment.
and increase the turbidity of the South Fork Eel River: F: ield "
turbulzty measurements shall be collected whenever a proj ect
activity causes turbidity of the South Fork Ee] River to be -
- increased above background concentrations in order to.
Jdemonstrate comphance w1th rece1v1ng water 11m1tat10ns .

I*}background asa result of pI‘O] ect act1v1t1es turbldlty measurement
- shall be collected upstream (within 50 feet) of project activities-
background) and downstream (within 100. feet) of the: source: of
-turbidity."The frequency of turb1d1ty monitoring shall'be.a = = =
- minimum of every.hour during periods of increased turb1d1ty and
-shall continue until turbidity measurements: demonstrate.- . .
- compliance with. Teceiving water limitations and turb1d1ty levels.
are:no.longer increasing as:a result of project activities. If turb1d1ty
-levels are greater than 20 percent above: background 100 feet -
- downstream of the source of turbidity; all- necessary steps. shall be
“taken to install, repair, and/or modify BMPs to control the -
.. source(s) of sed1ment and the overall distance from the- source of
" turbidity to the downstream extent of the 1ncreased turb1d1ty (20
percent above background) shall be measured

R Turbldlty momtormg results shall be reported to appropr1ate _
- . Regional Water Board staff by telephone within 1 hour of taking -~
" any turbidity measurement that shows. turbidity levels are 20 - -
_percent above background 100 feet or more downstream of the -+
‘source of turbidity. - All recorded visual observation-and all field" . .
‘turbidity measurements collected for the purpose:of this condition’

-shall be subrmtted in a report to the Regional Water Board by L ‘, i

... 'November 15 ~each year and. w1th1n 45 days of pr0Ject
‘' completion. :

-20 - ’
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) constructlon pract1ce and that 1t was poss1ble for workers to determme comphance for m1nor

: w1th a numenc standard usrng qual1tat1ve data such asa v1sual scale i (Order p 18 ) The Orde

: ‘(Transcnpt of Di pos1t1on of Kason Grady,

The crux of the issue is that Cond1t1on 19 does not descnbe or deﬁne how “ﬁeld turbldlty

measurements” may be taken For some 1nstances 1nvolv1ng turb1d1ty, Caltrans and 1ts

contractors used v1sual means to momtor turb1d1ty MCM presented expert test1mony that

mon1tor1ng us1ng v1sual means was part1cularly for m1nor t‘urb1d1ty events a common

i.turb1d1ty events based on v1sual means (Transcnpt 260 1-263 13 )

asserts that the use of monltonng equ1pment was an absolute requlrement of the Cert1ﬁcat1on

Q- f "Where in the- ertification does .1t‘ state that ﬁeld turb1d1ty
CaR] “measurements must be taken by anNTU meter? e

measirements, can you cite for me any recognized. -
“publication, works regulat1ons orother informatio ha
ihave that: deﬁn1t1on of field turbidity ; m asurements

So Itake it it is Just your understandm hat itis the s
: practlce in the 1ndustry that ﬁeld turb1d1tymeasurements v
use: NTU metersr7 TP P '

Staff also acknowledged that v1sual mon1tor1ng had 1n fact allowed. workers (o} measure ¥

the size and length of turb1d1ty plumes

o Q. »i As you prev1ously testlﬁed the ﬁeld turb1d1ty B
7. - . measurements must be measured us1ng an NTU meter ,
e r1ght‘7 o : Lo Y

AL Yes..} | .
| | a2l
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"(Transcrlpt of Deposmon of Kason Grady, 266 5-1 ‘

'_21n the terms of the Certrﬁcatron We cannot help;

mon1tor1ng not only ,,
‘ vreasonable method

record The v1olat10n was' based on a s1ngle-.photograph shomng-what was: asserted to’ be cement -

was not in fact cement waste but sed1ments concentrated near the outﬂow of the dewaterxng p1pe

Q.  Would you agree that in th1s case there also appears to have
-+ been -- there is evidence of visual measurements be1ng
- taken of the turbidity created by the cross1ngs‘7 :

- Visual observatlons‘7 ':f;..-.Q e

"-"'Yes And in fact those v1sua1 observatlons resulted in i
“. estimates regardmg the size; length and duratlon of the o
K [plume would you agree? T

MCM subm1ts that the Order is based .on mon1tor1ng expectatlons that are not conta1ned

: ;observe that the Reglonal Board staff could

have wrltten Condrtron 19 to clearly requ1re the use of mon1tor1ng equlpment and proh1b1t v1sua1

bstantlal ev1dence1 - the

waste on the gravel bar wrthout any corroboratrng ev1dence MCM testlﬁed at the June 23 201 1
hearmg that the mater1a1 1n the photograph was natural sed1ment of the type prevalent in the Eel
River. (Transcrrpt 267: 10 268 6) MCM showed the Reglonal Board examples of these o
sedrments at the hearlng (V 1sual Presentatron Shde 74 ) MCM explalned that the photograph

S22
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6; _ Ind1v1dual Events (Category “H”)
ev1dence

A that traveled downslope for reasons that are not ent1rely cleaI 1n the record The ev1denc

_support1ng the v1olat1o :was a short ema1l descr1pt1on c1rculated by Caltrans iy

ST IR RS- SRV SR N

} >1nadvertent
,‘_j'a v1olat1on of the Cert1ﬁcat1on occurred
i .2.3 R sandblast1ng These v1olat1ons are based on the fact that a port1on of the sand used to sandblast a
| bridge, as part of the. ﬁmshlng process fell in the channel below MCM performed sandblastmg

g ,‘;26. v'

to Isolated Pool B. There was no. contraIy ev1dence or test1mony, but the Order nonetheless

‘1ncluded th1s v1olat1on MCM subm1ts that the v1olat1on is not supported by substantlal ev1dence

S Dunng constructlon of the work platform for the south Br1dge P1er

-2, loose soil was pushed over the edge of the bank. Thesoil = ...

~© cascaded all the way to the toe of the slope, whichis below the =

" Ordinary High Water elevation. The loose soil along the entire - .

. -chute'should be stab1l1zed or removed The loose so1l below OHW
should be removed S :

e : ;heanng (V ‘_ 1al Pre

In sum”"the record is not sufﬁc1ently developed to prov1de substantlal ev1dence lat

The record also does not support $20 000 in c1v1l 11ab111ty for two v1olat1ons relatm to

in accordance wuh Caltrans approved BMP NS-14 in the. BMP Manual which was 1ncorporated

The $10 000 c1v1l l1ab1l1ty for November 3 2006 was based upon a. report of loose so1l

into the Cert1ﬁcat1on “The terms of NS- 14 do not requ1re conta1nment for blown sand however 5 :_' LR

. and MCM tesnﬁed that full conta1nment ‘had not been requ1red under N§S- 14 on prior Caltrans

projects. (Transcnpt 275 8-276:17.) Nonetheless Caltrans requested a new BMP that prov1ded
=23 -
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time did sandblastlng occur w1thout the use of approved BMPs The fact that the BMPs were i

’.the “non contalnment of the trestle deck over an extended perlod of trme 2 The Order 1nd1cate

: (Transcrlpt 228 18 229 15)

.beyond the BMP’s requ1rements

| changes were approved by Caltrans and thereafter followed by MCM (Id ) Thus at no p01nt in ii_

| rev1ewed and adJusted over time shows that the part1es took the BMP process serlously

7. . Storm Water Permlt Vlolatlons (Category “I”)

contalnment MCM developed such a BMP (wh1ch used tarps to. capture sand) and the resultlng .: o

The Order contains a $30 000 penalty under Caltrans Storm Water Perm1t based upon . |

that the trestle deck should have been watertlght pursuant to Caltrans BMP NS 13 Caltrans and

MCM obJected to these allegatlons because NS 13 d1d not by 1ts terms, requ1re the trestle deck ':

1o be watertlght NS 13 stated in relevant part

Prov1de watertlght curbs or toe boaIds to c_onta1n SplllS and prevent .
: f mater1als tools and debrls from leavmg the'barge platform dock

Further Caltrans expert also testlfied that the de51gn of the trestle deck was above

R Q. Al r1ght In your opinion; was. there any v101atlon of the -
' S Caltrans Storm Water Permlt in assoc1at10n w1th the trestle‘7

AN | =
Q.  Okay.. What's _thebas‘is of that op1nlon‘7 AL

~A. " - The basis of that opinion is that from the record it is clear .
- that Caltrans and the contractor made attempts to put BMPs = .~
S =24 -
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S on the trestle deck They came out w1th the plywood e
- patching, put it in the larger holes. They tried the =~ - L
. expanding foam within the joints there.” They eventually -
~+* " putupthe toe boards. They installed the filter fabric. And * Sl
. if youread NS13; the expanding foam, filter fabric, those =
. BMPs are not described in the construction site BMP S
o -‘;'Manual So, when I look at-that information, it appears 1o,
- me that we went above and"beyond what is described in -jQ. o
- :NS13. And the -- you know, at the end of the day, there
B were no d1scharges from the trestle N

Y(Transcnpt 157 7—24 )

‘In sum the Order 1mposed reqmrements 1nto the Storrn Water Permlt that are not

. deserved deference from the Reg1onal Board to 1nterpret and apply NS 13 in. the manner that -
_ Caltrans 1ntended o s S . .

.‘ o Apphcatmn of Sectlon 13385 Factors

1ng the amount of .any 11ab111ty npose :
ction, the.regional board... shall take into account the.nature .
“circumstances, ‘extent;.and: grav1ty of the violation or violations;
- whether the. d1scharge is susceptible to: cleanup or abatement, the
-+ degree of toxicity of the discharge, and, with respect to the
~-violator; the ability to pay, the effect on its ability to continue its
e bus1ness any voluntary cleanup efforts undertaken; ‘any prior °
o h1story of violations, the degree of culpability, economic beneﬁt or
- 'savings, if any, result1ng from the violation, and other matters that -
- -justice may require. At a minimum, 11ab1l1ty shall be-assessed ata -
. level that recovers the economic beneﬁts 1f any, der1ved from the
acts that const1tute the v1olat10n o

(Wat Code §13385 subd (e))

almost devoid of any d1scuss1on of these ten factors and to the extent the factors are noted in the
Order 1t isina glanc1ng way rather than as part of a mean1ngful analys1s

Further 1n situations where a v1olat1on was found to be 1ntent1onal rather than E

=25 -

| :supported by the pla1n language of BMP NS- 13 Because Caltrans developed NS 13 Caltrans :

The Order falls to sat1sfy th1s mandatory requ1rement of the Water Code The Order is i
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3 the durat1on and volume of the waste d1scharge does not apply in th1s 1nstance as thlS v1olat10n

| waters of the state w1thout a permlt » (Order p. 10: )

- the. Order as dlscussed herem

; Callforma Reglonal Water Quahty Control Board North Coast Reglon c/o Lisa Bernard 5 550 ';

1nadvertent the Order ’.suggests that the Sect10n 13385 factors do not apply at all “Fallure to c

does not depend -upon those factors but rather the 1ntent10nal dlscharge of dewatermg waste to

The Water Code expressly states that the. Order “shall take 1nto account” the hsted factor'

' ”'Petit:ioner : CM requests that the State Water Boaxd vacate and/or reverse andremand' ¥

' ;:;i%-_f. ~ VIL. NOTIFICATION TO REGIONAL BOARD

A copy of thlS Pet1t10n has been sent to the Reglona] Board at the followmg address

o =26
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‘Skylane Boulevard, Suite A, Santa Rosa, CA 95403,

Respectfully Submltted

Dated Apr11 16 2012 e
| T &JOHNSON LLP

g HARRISON TEMBLADOR HUNGERFORD

_.,;‘Attorneyfor TR

E MeM CONSTRUCTION INC

o PETITION FORREVIEW.




