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VIVIANA L. HEGER (State Bar No. 205051)
TROPIO & MORLAN

21700 Oxnard Street, Ste. 1700

Woodland Hills, CA 91367

Telephone: (818) 883-4000, ext. 126

Cell; (213) 446-0384

Facsimile: (818) 883-4242
vheger(@tropiolaw.com

DEBORAH PERFETTI FELT (State Bar No. 89230)
TESORO REFINING & MARKETING COMPANY LLC
2350 E. 223rd Street, 416D

Carson, CA 90810

Telephone: (310)847-3929

Facsimile: (310)847-5744

Attorneys for Petitioner
TESORO REFINING & MARKETING COMPANY LLC

STATE OF CALIFORNIA
WATER RESOURCES CONTROL BOARD

In the Matter of Waste Discharge Requirements andf SWRCB FILE NO.
National Pollutant Discharge Elimination System
Permit (Order No. R4-2013-0157, NPDES No,| VERIFIED PETITION FOR REVIEW
CA0059153) and Time Schedule Order (Order No.
R4-2013-0158) Adopted by the Los Angeles| [Request To Hold Petition In Abeyance]
Regional Water Quality Control Board; The
Petition of

TESORO REFINING & MARKETING
COMPANY LLC,

Petitioner

Pursuant to California Water Code section 13320 and California Code of Regulations
(*CCR™) Title 23, sections 2050 et seq., Tesoro Refining & Marketing Company LLC (“Petitioner”)
respectfully petitions the State Water Resources Control Board (“State Board”) for review of
Petitioner’s National Pollutant Discharge Elimination System (“NPDES”) Permit and Waste

Discharge Requirements (“WDRs™) and the associated Time Schedule Order (“TSO”), which were
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adopted on October 3, 2013 as Order Nos. R4-2013-0157 (“WDR Order”) and R4-2013-0158 (“TSO
Order”), respectively. The WDR and TSO Orders were issued to Petitioner by the Los Angeles
Regional Water Quality Control Board (“Regional Board”) with regard to Petitioner’s Wilmington
Calciner located at 1175 Carrack Avenue in Wilmington, California (“Facility”). The Facility is
equipped with a 900,000-gallon pond structure where the Calciner takes in storm water and
combines it with Facility process water in the pond for re-use on site. As a result, Petitioner is an
infrequent discharger who estimates a discharge once every 50 years,

PRELIMINARY BACKGOUND

The WDR and TSO Orders involve the Total Maximum Daily Load for Toxic Pollutants in
Dominguez Channel and Greater Los Angeles and Long Beach Harbor Waters ("Harbor Toxics
TMDL" or "TMDL"), which was adopted on May 5, 2011 as a Basin Plan Amendment, Resolution
No. R11-008 Attachment A (“Basin Plan Amendment”). The TMDL targets Harbor waters and
sediment that are contaminated with primarily legacy sources, including 4,4’-
dichlorodiphenyltrichloroethane (“DDT”) and total polychlorinated biphenyls (“PCBs”). These
pollutants were discharged long ago and now linger in air and then bounce around from land
surfaces to water surfaces like grasshoppers.' In fact, the Harbor waters themselves are a source of
PCB:s to the atmosphere. (Basin Plan Amendment at 18-19, I11-46.)* If all point sources eliminated
their discharges to zero, the amount of DDT from the air to the Inner Harbor waters alone exceeds
the TMDIL for the water.”

To address the legacy pollution, the TMDL provided “interim” and “final” waste load
allocations (“WLAs”), phased in from 2012 through 2032. The TMDL established WLAs for the

I See May 5, 2011 Harbor Toxics TMDL Staff Report at 44, 52, 57, 103 (identifying the primary sources as
nonpoint source from legacy sources); EPA Guidance, “Frequently Asked Questions About Atmospheric Deposition,”
(EPA No. 453, September 2001) at 5. According to EPA, grasshopper pollutants are emitted from the original source,
transported some distance, and deposited. From there, a portion is re-emitted, transported further, and re-deposited. As
it rains, the runoft picks up the chemicals.

? See Basin Plan Amendment at 18 (stating that “Direct [air] deposition allocations for PCBs are not included
since air deposition has been measured to be less than water-to-air fluxes,” indicating that the waters of the Harbor are a
source of PCBs to the atmosphere; this conclusion is reflected in the absence of load allocations for PCBs to Harbor
waters (see, e.g., load allocations (LAs) for Inner Harbor in Basin Plan Amendment at 19). See also Appendix III to the
TMDL Staff Report at 111-50, which states, “Water column is a source of PCB to the atmosphere through gas exchange”
and shows a flux of approximately 15 ng/m?/day for the Los Angeles Harbor (“LAH").

* Page 19 of Basin Plan Amendment shows that the amount of DDT from the air to the Inner Harbor waters is
129 grams per year. This alone exceeds the 3.56-gram-per year total allocated for DDT in the Inner Harbor.
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municipal separate storm sewer system (“MS4”) based on data, but there were not enough data to
establish load-based WL As for industrial point sources, (See Exh. 1, Petitioner’s Oct. 4, 2013
hearing presentation at slide 22.) Instead the TMDL borrowed the limits of the California Toxics
Rule, 40 C.F.R. § 131.38 (“CTR”), and adopted them as the final WLAs for industrial point sources.
The CTR-based WLAs for industrial point sources are not based on data from industrial sources in
the Harbor area.

INTRODUCTION

The WDR Order imposes monitoring duties and the CTR-based WLAs as water-quality
based effluent limits for lead, DDT, and PCBs (“New WQBELSs”). The Facility’s operations do not
discharge DDT or PCBs at all or lead at actionable levels. No DDT or PCBs have been detected in
the Calciner process waters, and any actionable levels of lead detected so far are not believed to
originate from the Facility.* (Jd. at 30-31.) The lead, DDT, and PCBs are from legacy pollutants,
not Facility operations, (/d. at 18-25.) In absence of data showing lead, DDT, and PCBs from the
Facility, these monitoring duties and limits are improper and inappropriate. Further, Petitioner
knows of no legal authority under the NPDES program that would impose on one discharger the
duty to address, treat, and, if needed, reduce legacy pollutants of other dischargers. Treating
atmospheric deposition of lead, DDT, and PCBs would appear futile given that the grasshopper-like
pollutants would merely redeposit from the air (in the case of lead and DDT) or from the Harbor
waters (in the case of PCBs). The New WQBELs and related monitoring duties should be removed
because no data or legal authority supports them.

The lack of data to support the New WQBELS is contrary to NPDES regulation. Among
other things, to impose a WQBEL, federal regulation requires in subdivision (d)(1) of 40 C.F.R.

section 122.44(d)(1) that the permitting agency determine based on data whether a facility “causes or

* If all the suspended solids in storm water from the Facility originated from coke (the materials processed at
the facility), concentrations of metals (including lead) would be below the effluent limitations for these constituents.
Based on these calculations and the fact that PCBs and DDT have not been present at the Facility, atmospheric
deposition is the only viable source that could raise the concentrations of these constituents in the stortn water that could
in the future be discharged through Facility conveyances. Further, PCBs, DDT, and lead sorb strongly to particles, and
the particulates would likely settle in the pond water and be dredged and removed at the Facility. It, therefore, is highly
unlikely that any DDT, PCB, or lead that lands on the Facility and is carricd to the pond could reach the Cerritos
Channel. (See also Exh. 4 at 3-4.)
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has reasonable potential to cause” an exceedance of water quality objectives in receiving waters.
The Regional Board skipped the “reasonable potential analysis,” resulting in WQBELSs without
supporting data to show a reasonable potential of discharge from the Facility. This is particularly
problematic because CTR-based WLAs also lack supporting data to show waste loads from the
Facility. Thus, there are no data from the Facility and no data from industrial sources in the Harbor
area to support either the New WQBELS or the underlying WLAs upon which they are based.

If the New WQBELSs remain in the WDR Order (despite the lack of data), they must be
consistent with the TMDL. But, the limits are not. The TMDL imposed no final WLAs until 2032
based on a 20-year schedule. (See Exhibit 2, Key TMDL Records.’) Contrary to the TMDL, the
New WQBELSs imposed final WLAs in 2013, 19 years earlier.

The Regional Board imposed the New WQBELSs 19 years earlier because EPA Region [X did
not approve the 20-year implementation schedule, After EPA’s non-approval, and without notice to
stakeholders, the Regional Board and EPA exchanged letters about the TMDL and effectively
eliminated the 20-year implementation schedule and in doing so changed all of the WLAs associated
with that schedule. (See Exhibit 3, Post-TMDL Communications.) The 20-~year schedule in Table
7 of the Basin Plan Amendment established either “interim” WLAs or no WLAs until 2032, and then
final WL As for all pollutants in 2032, Notably, the TMDL had ne interim WLAI for lead, DDT, or

PCBs in the water column, (Exh. 1 at30.) Thus, by eliminating the 20-year implementation

3 Records related to TMDL development consistently reflect a 2032 final compliance date. For example, a
Memorandum from the Regional Board to the State Board, dated January 27, 2012 (Exh. 2) specifies at page 10 that
“Compliance with the final waste load and load allocations is not required until 2032.” Similarly, Attachment E to the
January 27, 2012 memo specifies that “Greater LA/LB Harbor Waters Responsible Parties” nust “comply with final
WLAs and LAs [load allocations],” including “water WLAs for non MS4 point sources ... (BPA pages 13 and 15)” “by
20 years.” During the adoption process for the Harbor TMDL, the Regional Board received several comment letters that
also indicated that commenters believed it was the Regional Board’s intent to apply the final WLAs of the Harbor
TMDL in NPDES permits only after 20 years. For example, the cotnment letter submitted by the Western States
Petroleum Association (WSPA; see Exh. 2) stated with regard to the Final Salt Water Coluinn Allocations: “In any case,
as these are final WLAs, WSPA understands that they would be applied in NPDES permits only after year 20 of the
Implementation Period.” (ltalics in original) The Regional Board’s response to comments document restated this
comtnent in its entirety, never mentioning it was in any way incorrect. In other words, ample evidence demonstrates that
both the Regional Board and State Board intended that the final WLAs of the Harbor TMDL, including the final WLAs
for saltwater at page 13 of the Harbor TMDL, would apply at year 20 (i.c., in March 2032 or later). And yet the
Regional Board inserted the New WQBELSs for the Facility that would be effective immediately, and that are derived
directly from the final salt water column WLAs at page 13 of the Harbor TMDL. This entirely reinterprets the
requirements of the Harbor TMDL in a manner that was never addressed - as it should have been — during the TMDL
rulemaking process.
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schedule, the Regional Board and EPA changed the TMDL WLAs for lead, PCBs, and DDT from no
interim WLA to a numeric interim WLA equal to the final 2032 WLA. This change in the WLAs
required rulemaking and notice to stakeholders. (See Exhibit 4, September 9, 2013 Comment
Letter, at II-1 — 11-2.)

Lastly, the WDR Order is improper because it entirely distegards the Facility’s ability to
retain a 50-year, 24-hour storm. Petitioner requested, but the Regional Board did not grant, a design
storm provision that would have required compliance with permit limits and duties at all times
except storm events greater than a 50-year, 24-hour storm. A design storm provision was supported
by ample data that Petitioner provided to the Regional Board and summarized in its September 9,
2013 comment letter. (See Exh. 4 at App. lI1.) The WDR Order also omits other provisions that
should be incorporated, such as revisions to the Average Monthly Effluent Limitations (“AMELs”)
provision in the permit to address the infrequency of discharge from the Facility. (Jd)

The TSO Order provides Petitioner some relief from immediate application of the New
WQBELSs for five years while Petitioner studies the origins of the pollution. The TSO Order,
however, omits lead, an airborne pollutant over which Petitioner has no control. The omission of
lead from the TSO Order is not supported by data. The TSO Order should also incorporate the
concept of a design storm.

Copies of the WDR and TSO Orders are attached hereto as Exhibits 5 and 6, respectively.

Due to the lack of reasonable potential of discharge from the Facility, Petitioner requests that
the State Board strike from the WDR Order the New WQBELSs and associated monitoring duties and
remand the WDR Order to the Regional Board to add a design storm provision and other related
provisions, Petitioner also requests that the State Board strike from the WDR Order a new limit for
bacteria and a new limit for total petroleum hydrocarbons,

Alternatively, if the Regional Board can show reasonable potential and legal authority under
the NPDES, which we do not believe it can, Petitioner suggests that the State Board direct the
Regional Board to evaluate and adopt one of the compliance options listed in paragraph 6, below.
One compliance option may be to explore the use of intake credits for the atmospheric pollutants.

Such credits would recognize and address the source of the pollution and hopefully eliminate the
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futility of the Facility treating pollutants that come from the waterbody or the air and that continually
re-deposit themselves at the Site.

1. NAME AND ADDRESS OF PETITIONER

Petitioner may be contacted through its counsel of record: Viviana L. Heger, Tropio &
Morlan, 21700 Oxnard Street, Los Angeles, California 91367 and Deborah P. Felt, 2350 E. 223rd
Street, 416D, Carson, California 90810.

2. THE ACTION OR INACTION FOR WHICH PETITIONER SEEKS REVIEW

This petition for review concerns the Regional Board’s actions and inactions in issuing (a)
the WDR Order, entitled “Waste Discharge Requirements for Tesoro Refining & Marketing
Company LLC (Former BP West Coast Products LLC) Tesoro Wilmington Calciner (Former BP
Wilmington Calciner);” and (b) the TSO Order, entitled “Time Schedule Order (TSO) for Tesoro
Refining & Marketing Company LLC, Tesoro Wilmington Calciner, NPDES No. CA0059153.”

a. The WDR Order

The Regional Board acted improperly and unreasonably in issuing the WDR Order. That
Order requires that by about January 1, 2014, Petitioner, either by itself or as part of a group
monitoring effort, prepare and implement a monitoring plan that will include water column
sampling, sediment monitoring, and fish tissue monitoring within the Long Beach Inner Harbor
Area. (Exh.5, WDR Order at p. 23-25.) The water column and fish tissue monitoring duties apply
at designated times (three times a year for water column and once every two years for fish tissue)
even if Petitioner does not discharge any water during the permit term. (/d. at 24-25.) Although a
site-specific plan is available (id.) and might reduce monitoring frequency, it nonetheless remains
unreasonable for the Facility to undertake extensive monitoring either by itself or as part of a group
for pollutants that have no reasonable potential of discharge from the Facility and that arise from the

legacy pollution caused by others, not Petitioner, ®

% Reduced sampling frequency might be an option for the Facility, according to the Regional Board’s
September 24, 2013 response to Petitioner’s September 9, 2013 comments (at pp. 4, 71, and 77); however, costly
monitoring to assess pollution caused by others is unreasonable.
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At times of discharge, the WDR Order also imposes the New WQBELs.” (Id. at 15 and F-
25.) Failure to meet the limits or monitoring duties carries the risk of penalties of up to $37,500 per
day per violation. (33 U.S.C. § 1319(d) (adjusted from $25,000 to $37,500 pursuant to 74 Fed. Reg.
626, 627 (2009).) For a facility that discharges once every 50 years on average, these monitoring
duties, New WQBELS, and potential penalties are wholly unreasonable.

The Regional Board acted improperly by imposing the New WQBELS and associated monitoring
duties for the reasons described in paragraph 4. The Regional Board also acted improperly by imposing
new bacteria limits without performing a reasonable potential analysis for these pollutants. (Exh, 5 atJ-
1.) Petitioner believes that these limitations are not required to be included in NPDES permits solely
because of the Los Angeles Harbor Bacteria TMDL. (Exh. 4 atI11-4,)

The Regional Board acted improperly by imposing an effluent limitation for total petroleum
hydrocarbons (TPH). The limitation for TPH is duplicative of existing effluent limitations for oil
and grease. Further there is no reasonable potential for TPH in discharges. Staff’s visit to the
Facility on April 2, 2013 did not detect TPH and assumed, without data or other reliable information,
that sheen on the pond water could be TPII. Instead that sheen was associated with fine coke dust
particles floating on top of the water in the pond, and was not a TPH-based sheen. (Exh. 1 at 11.)

The Regional Board also failed to act properly and reasonably in its issuance of the WDR
Order because, among other things, the WDR Order fails to include provisions to address the
infrequency of discharge from the Facility. Petitioner’s predecessor, BP West Coast Products LLC,
conducted extensive hydrologic analyses, which were submitted to the Regional Board on March 21,

2013, to establish that the Facility has the capacity to retain water from a 50-year, 24-hour storm,

7 The WDR Order imposes the following limits in micrograms per liter (ug/L) or pounds per day (Ibs/day):

Average Monthly Maximum Daily
Lead 7 pg/L 14 pg/L
0.1 Ibs/day 0.1 lbs/day
DDT 0.0006 pg/L 0.001 pg/L
5.4E-06 lbs/day 1.1E-05 Ibs/day
PCB 0.0002 pg/L 0.0003 g/l
1.6E-06 lbs/day 3.1E-06 Ibs/day
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and would discharge to receiving waters only for storm volumes larger than would be generated by

this size storm. In light of the study, Petitioner requested three new or revised permit provisions:

¢ Design Storm for Treatment Control Measures: All treatment systems shall be sized
and designed to treat the discharge resulting from a 50-year, 24-hour storm event based
on historical daily rainfall information for the location where the regulated facility is
located. An analytical result from flows exceeding a design storm shall not be used in
determining any exceedances of effluent limits or other permit violations and shall not
be used in calculations leading to revised effluent limits,

e [VIL6] If the average (or when applicable, the median determined by subsection
E above for multiple sample data) of daily discharges over a calendar month
exceeds the AMEL for a given parameter, this will represent a single violation,
though the Discharger will be considered out of compliance for each day of that
month for that parameter (e.g., resulting in 31days of non-compliance in a 31-day
month). Ifonly a single sample is taken during the calendar month, guarter, or

semi-annual or annual period, and the analyticalvesult for that sample-exceeds
d1scharge was shorter than four ( 4) davs in durat1on the AMEL%heQﬂehafgef

h shall not apply.

¢ Average Monthly Effluent Limitations (AMELSs) shall not apply to discharges that
consist of storm water only. If discharges consist of storm water only, only
Maximum Daily Effluent Limits (MDELSs) shall apply for all the constituents
except bacteria, for which geometric mean limits shall apply, and acute toxicity,
for which average monthly survival shall apply, The Discharger shall
demonstrate discharges are storm water only in accordance with best management
practices specified in an approved storm water segregation plan, which shall be
submitted by the Facility for EO approval. The MDEL limits are included in
Table XX. (Exh. 4 at App. II1.)

The Regional Board failed to act on Petitioner’s requests.

b. The TSO Order

The TSO Order imposes interim WQBELs for PCBs and DDT, but not lead. (See Exh 6 at
6.) Existing data suggest lead should be included because it is an airborne pollutant that may remain
suspended during a storm event that requires the Facility to discharge. Lead levels associated with
Facility operations alone would not cause non-compliance. (Exh. 1 at 31-32.) Further, the limits in
the TSO are improper because they were developed by the Regional Board without reference to the
TMDL (since the TMDL had no interim WLAs for lead, DDT, and PCBs in water column). All of
the limits are based on unrepresentative samples from the Facility’s retention pond, rather than water
that would be discharged from the Facility. Lastly, the TSO did not include a design storm provision

that Petitioner requested to address on site retention for up to a 50-year, 24-hour storm.
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3. DATE THE REGIONAL BOARD ACTED OR FAILED TO ACT

The date of the Regional Board’s action that is subject to review is October 3, 2013, when

the Regional Board members voted to adopt the WDR and TSO Orders and when they were signed

by the Executive Officer of the Regional Board. Petitioner first received a copy of the Order, via

electronic mail, on October 9, 2013.

4, STATEMENT OF REASONS THE ACTION Is INAPPROPRIATE AND IMPROPER

The issuance of the WDR and TSO Orders was beyond the authority of the Regional Board

for the reasons enumerated below,

1))

a. The WDR Order’s Departure from NPDES and TMDL Programs

The WDR Order is based on the federal Clean Water Act, which prohibits “the

discharge of any pollutant by any person [.]” (33 U.S.C. § 1311(a) (emphasis added).) To impose an

NPDES permit, there must first be a “discharge” “by a person” and that discharge must be from a

“point source” to receiving waters,

A discharge “by a person” does not include “constituents occurring naturally in the
waterways or occurring as a result of other industrial discharges[.]” (Appalachian
Power Co. v. Train, 545 F.2d 1351, 1377 (4th Cir. 1976) (emphasis added).) Here,
the pollutants are the result of “other industrial discharges,” not Petitioner’s
discharges. The PCBs originate from the waters and the DDT and lead originate from
the air. (Exh. | at 18-25) The pollutants are from legacy pollution and not associated
with the Site.

A “discharge of pollutant” exists where there is active addition of pollutants. Here,
however, Petitioner is not actively adding pollutants, particularly not the PCBs that
come from the water body and arrive to the Facility by air. The Regional Board
contends that ownership of a point source sometimes will trigger liability. This is
true on the theory that “if you own the leaky ‘faucet,’ you are responsible for its
‘drips.”” Sierra Club v. El Paso Gold Mines, Inc., 421 F,3d 1133, 1145 (10th Cir,
2005). But, in this case, Petitioner’s ownership of the Facility is not sufficient to
trigger NPDES liability. Petitioner has no control over atmospheric deposition, does
not own the source of that deposition, and is neither responsible for or able to stop the
pollution from reaching its Facility.

A point source exists where there is both (a) a conveyance — or starting point —
“from” which a pollutant discharges, and (b) either an actual discharge or a
reasonable likelihood that the conveyance will deposit pollutants to navigable waters.
(33 U.8.C. § 1362(14); Peconic Baykeeper v. Suffolk City, 600 F 3d 180, 188-189 (2d
Cir. 2010); Envel. Prot. Info. Ctr. v. Pac. Lumber Co., 469 F. Supp. 2d 803, 827 (N.D.
Cal, 2007).) The Facility is not a point source. The water body and the air, not the
Facility, are the starting points for these contaminants. The Facility has no record of
ever handling, managing, or discharging DDT or PCB chemicals. Data shows no
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actual discharge; pond data show it is reasonably unlikely pollutants would reach
navigable water so long as solids settle in the pond. (See Exh. 4 at App. I for further
discussion,)

The law is clear: “In absence of an actual addition of any pollutant to navigable waters, there is no
point source discharge. . . no statutory obligation of point sources to comply with EPA regulations . .
. and no statutory obligation of point sources to seek or obtain any NPDES permit in the first
instance.” (Envtl. Prot. Info. Ctr., 469 F, Supp. 2d at 827 ) Here, there is (a) no discharge of
pollutants, (b) “by” Petitioner (c) from a point source (d) to navigable waters. There is no statutory
obligation for Petitioner to be subject to any NPDES permit for DDT, PCB, or lead.

2) The Regional Board did not follow applicable procedure in developing the New
WQBELs. To impose a WQBEL, federal regulation requires in subdivision (d)(1) of 40 C.F.R,
section 122.44(d)(1) that the permitting agency determine whether a facility “causes or has
reasonable potential to cause” an exceedance of water quality objectives in receiving waters. The
pattern and practice of the Regional Board, and possibly EPA Region IX, has been to skip this
“reasonable potential analysis” and rely on a later subsection — (d)(1)(vii)(B) — to impose the TMDL
directly without any evaluation of reasonable potential. This misinterprets and misapplies the
regulation.

Further, a proper reasonable potential analysis must exclude pollution from atmospheric
deposition. There is little or no legal basis to hold industrial dischargers under individual permits
tesponsible for monitoring, treating, and reducing pollutants from aerial deposition, especially not
where, as here, the water body itself is a source of at least one of the primary pollutants, PCBs.
Regional Board staff appear to take the position that industrial dischargers are just like a Municipal
Separate Storm Sewer System (“MS4”), which by design must treat the pollution of others.
Petitioner knows of no legal authority that establishes this position and existing NPDES case law
supports the opposite view. (See Exh 4 at App. L)

The Regional Board’s reliance on the TMDL WLAs without a reasonable potential analysis
is particularly problematic because of the way the WLAs were developed. The WLAs are not based

on data gathered from the Facility or industrial sources in the Harbor area; they are based on the

in
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CTR but, at the same time, inconsistent with the CTR.® The only load-based WLA developed was
for the MS4; the WL As for industrial point sources, therefore, do not represent loads or allocations
atall. Had the WLAs for industrial point sources been based on actual data of loads from point
source facilities, then a reasonable potential analysis might be duplicative of the load-based analysis
during the TMDL process. But where, as here, the TMDL performed no load analysis to develop the
WLAs for the industrial point sources, the WQBELs equal to the WLAs represent departures from
both the NPDES and TMDL programs.

3) Further, even if the TMDL is a basis for the New WQBELs, the New WQBELSs must
be “consistent with” the WLAs. But the New WQBELS are not consistent with the TDML, The
TMDL had no WLA for lead, DDT, and PCBs until 2032; therefore, the TMDLWLASs cannot serve
as a basis for immediate applicability of the New WQBELs. The TMDLs applied a final WLA for
lead, DDT, and PCBs in 2032 and had no WLA until then. Further, EPA has recognized “consistent
with” does not mean “identical to” the WLA and can be best management practices instead. (65
Fed. Reg. 64746, 64791 (October 30, 2000); see also 40 C.F.R. §122.44(k)(3).)

4) The inconsistency between the New WQBELs and the TMDL arose when the
Regional Board and EPA eliminated the 20-year implementation schedule without notice to
stakeholders. Specifically, the Regional Board and EPA communicated about the schedule with
each other from about February 2012 through August 2012. EPA did not approve the 20-year
implementation schedule, and on November 8, 2012, the Regional Board and EPA effectively
eliminated that schedule and replaced it with compliance schedules subject to federal regulation.

(See Exh. 3.) The compliance schedules are available to dischargers who can show they “cannot
immediately comply with the WQBEL[.]” (Zd. at page 2 of the May 10, 2007 EPA Memorandum.)
But, Petitioner was unable to show it cannot comply because it has no recent representative data.
(See Exh. 4 at 2.)

/"

% EPA has established an exceedance frequency of once every three years for CTR, stating that the CTR “acute
criterion for a pollutant [may] be exceeded no more than once in three years on average” and that “the chronic criterion
for a pollutant be exceeded no more than once in three years on the average.” (65 Fed. Reg. 31682, 31702 (May 18,
2000).) The Facility discharges only during a 50-year, 24-hour (or larger) stortn event. Thus, discharges from the
Facility are expected to oceur far less frequently than once in a three-year period.

11
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The changes the Regional Board and EPA made to the TMDL were improper. The
elimination of the 20-year implementation schedule changed all loads associated with that schedule.
Federal regulation, 40 C.F.R. § 130.7(d)(2), requires public notice and comment whenever the
Regional Administrator changes a TMDL loading. Here, EPA’s non-approval of the 20-year
schedule had the direct effect of disapproving those instances where, as here, the TMDL set no
specific interim WLA for certain pollutants, including lead, DDT, and PCB in the water column.
(See Exh. 1 at 29.) To fill that gap, the Regional Board is using the final WLAs instead. But, the
Regional Board and EPA may not, without rulemaking, disregard the prior decision by the agency
and EPA to adopt a TMDL that imposed no interim WLAs for certain pollutants. This approach
differs from the Basin Plan Amendment, and 40 C.F.R. § 130.7 requires a plan amendment to reflect
the revised TMDL approach.

For the foregoing reasons, the WDR Order departs from applicable NPDES and TMDL
standards. NPDES standards are detailed and require a discharge of a pollutant by a point source
to navigable waters; none of these are met. The NPDES regulations require a reasonable
potential analysis, but the Regional Board did not conduct one. Similarly, the TMDL
regulations envision a load-based analysis for WLAs, but the TMDL WLA for industrial
dischargers are CTR-based, not load-based and supported by data gathered from industrial point
sources. These NPDES regulations require WQBELS consistent with a TMDL WLA, but New
WQBELSs are inconsistent with the TMDL WLA. The TMDL had no WLA for lead, DDT and
PCBs until 2032. The New WQBELSs impose immediate limits for lead, DDT, and PCBs 19
years earlier that stakeholders were told. Finally, the revised approach to the TMDL changed all
the WLAs associated with the 20-year implementation schedule and required rulemaking.

b. Other Reasons

The WDR Order is unreasonable also because it is inappropriate to impose numeric limits
applicable to the storm water portion of Petitioner’s discharge. This portion of Petitioner’s discharge
is impacted by atmospheric deposition, not Facility process water. Segregating all storm water from
process water would make no difference to the legacy pollution that is carried to the Facility by the

air, Itis the storm water-only portion of the retained water that would potentially cause non-
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compliance. For storm-water only discharges, the State Board’s 2006 "Blue Ribbon" panel of
experts found that numeric limits are infeasible until adequate data are assembled. (Exh. 1 at 32.)
Until data exist, numeric lilhits applied to storm water are improper.

Lastly, the WDR Order is unreasonable in that the Regional Board has failed to provide
Petitioner with a meaningful opportunity to address or refute the Order’s alleged findings and
directives with existing information and data. This was particularly true at the October 4, 2013
hearing when the Regional Board denied proportionate time for each of the parties’ case
presentations. The Order was issued despite data showing the lack of discharge from the Facility.
As such, Petitioner has been denied its rights to procedural due process, resulting in substantial harm
through the imposition of unjustified and inappropriate regulation requirements, costs, and potential
for imposition of civil liability penalties for failure to comply with the Order.

c. The TSO Order

The Regional Board acted improperly by issuing New WQBELSs that include lead and then
issuing a TSO that did not include lead. There is no adequate reason to exclude lead from the TSO.
On the one hand, if significant removal of settleable solids has occurred in the Facility pond, there is
little basis to believe that particulates discharged from the Facility would reach the sediment bed of
the receiving water because settleable solids are removed at the Facility prior to discharge and any
non-settleable solids that could be discharged would likely be carried through the receiving waters
without settling to the sediment bed. However, the opposite could occur: storm water may carry
more pollutants because they have not had time to settle in the pond. As a result, lead should be
added to the TSO to allow time to study the origin and existing treatment of lead at the Facility,

5. PETITIONER IS AGGRIEVED

Petitioner is aggrieved for the reasons set forth in the sections above., The WDR and TSO
Order are not tailored in a manner that will provide any benefit to regional water quality, the
environment or human health. Even if Petitioner and other point sources curtailed all discharges, the
amount of DDT from the air would violate the TMDL loads, and the water body itself would
continue to emit PCBs into the air. Despite a lack of data showing Petitioner is a point source for the

legacy pollution, Petitioner is subject to substantial regulatory requirements pursuant to WDR and
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TS0 Orders. This is contrary to law and is resulting in substantial compliance duties on Petitioner to
investigate and pay for monitoring associated with legacy pollution of other dischargers.

6. PETITIONER’S REQUEST TO THE STATE BOARD

Petitioner requests that the State Board strike from the WDR Order the New WQBELs and
associated monitoring duties, the bacteria limit, and the limit for total petroleum hydrocarbons and remand
the WDR Order to the Regional Board to add a design storm provision and the other provisions discussed
in paragraph 2b.

Alternatively, if TMDL-related monitoring duties and the New WQBELSs remain, Petitioner
seeks a determination from the State Board that the Regional Board’s issuance of the WDR and TSO
Orders, in part, was inappropriate and improper and that, as a result, the State Board remand the

WDR Order to the Regional Board with instructions to revise in the WDR and TSO OQrders so that;
i) any TMDL-related obligation for Petitioner to sample water-column, sediment, and
fish tissue of fish in Harbor waters be eliminated; or, if the Regional Board shows
reasonable potential from Facility operations exists, any obligation for Petitioner to
sample water-column, sediment, and fish tissue of fish in Harbor waters be limited to
the years the Facility discharges;
(ii) one of the following compliance options:

(a) the New WQBELs be revised to be monitoring thresholds only, which is
consistent with the interim TMDL WLAs in the 20-year implementation
schedule in the Basin Plan; or

(b) the New WQBELs be revised into narrative limits in the form of waste
minimization plans, like other TMDL-based NPDES permits that involve
atmospheric deposition (see Exh. 4 at I-1 - [-2); or

{c) the Regional Board explore the use of intake credits as a compliance
mechanism to meet the New WQBELSs for the levels of PCBs, DDT, and lead
that originate from the waters or air;

(iif)  the TSO include lead and a design storm provision; and
(iv)  no regulatory obstacle prevent Petitioner from obtaining a compliance schedule
following the TSO, if needed.

7. STATEMENT OF POINTS & AUTHORITIES AND ADMINISTRATIVE RECORD

Petitioner may supplement this petition with a statement of points and authorities and a
complete administrative record at such time this matter is set for hearing,

8. STATEMENT QF TRANSMITTAL OF PETITION TO THE REGIONAL BOARD

A true and correct copy of this petition for review was transmitted to Samuel Unger,

Executive Officer of the Los Angeles Regional Board, on October 31, 2013,
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9, SUBSTANTIVE ISSUES RAISED BEFORE THE REGIONAL BOARD

Petitioner has not yet been afforded a meaningful opportunity to be heard on the substantive
issues set forth in the WDR and TSO Order, Pending efforts to resolve disputed issues with
Regional Board staff, Petitioner may be without an adequate remedy unless the State Board grants
this petition for review and a hearing with respect to the issues presented here.

10. REQUEST FOR HEARING

Petitioner requests this petition be placed in abeyance. In the event Petitioner determines that
it is necessary to activate this petition, Petitioner will request that the State Board schedule a hearing
at the earliest feasible date. In connection with any such hearing, Petitioner reserves the right to
present additional evidence or testimony to the State Board and will submit to the State Board, if
appropriate, statements regarding evidence pursuant to Code of California Regulations, title 23,

section 2050(b).

DATED: October 31, 2013 VIVIANA L. HEGER
TROPIO & MORLAN

DEBORAH P. FELT

TESORO REFINING & MARKETING COMPANY
LLC.

W iiiaun L

Viviana L, Heger >

Attorneys for Petitioner

TESORO REFINING & MARKETING COMPANY
LLC.
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VERIFICATION

I, Adrian Rosu, am employed by Tesoro Refining & Marketing Company LLC and am the
Environmental Engineer primarily responsible for overseeing Tesoro’s compliance with the October
3, 2013 Waste Discharge Requirements and Time Schedule Order from the Los Angeles Regional
Water Quality Control Board related to the Wilmington Calciner at 1175 Carrack Avenue in
Wilmington, California. I have read the foregoing Veﬁﬁed Petition for Review and believe that the
statements therein are true and correct. If called as a witness to testify with respect to the matters
stated therein, I could and would competently do so under oath.

I declare under penalty of perjury under the laws of the State of California that the foregoing

is true and correct and that this verification was executed in Wilmington, California on Qctober 31,

QQ(M‘W« (7%"\

Adrian Rosu

2013.
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Tesoro Refining & Marketing Company LLC

In the Matter of Waste Discharge Requirements and National Pollutant
Discharge Elimination System Permit (Order No. R4-2013-0157, NPDES
No. CA0059153) and Time Schedule Order (Order No. R4-2013-0158)
Adopted by the Los Angeles Regional Water Quality Control Board

Exhibit 1
Petitioner’s 10/3/13 Hearing Presentation




Tesoro Refining & Marketing Company LLC
August 9, 2013 Revised Tentative
Waste Discharge Requirements
(“Proposed WDRs”) and Tentative
Time Schedule Order (“TSO”)

Relating to (a) waste load allocations (“WLAs”) of Total Maximum Daily Load
for Toxic Pollutants in Dominguez Channel and Greater Los Angeles and
Long Beach Harbor Waters (“Harbor Toxics TMDL” or “TMDL”) and (b) use
of numeric effluent limitations (NELs) for stormwater

October 3, 2013

Presenting for Tesoro:

* Introduction and Closing Legal
Points - Viviana L. Heger, Esq.

Factual Facility-Specific Information -
Adrian Rosu, Tesoro Calciner

Expert Technical and TMDL-Related
Information - Dr. Susan Paulsen, Flow
Science Incorporated

New Limits and Monitoring

» Tesoro opposes new immediately applicable
WQBELs (water-quality based effluent limits ) for
lead, DDT, and PCBs. These are based on WLAs
that required final compliance in 2032 (at the
end of the 20-year implementation schedule).

* A 2006 Blue Ribbon Panel found that the use of
NELs is infeasible for stormwater.

* Comment letters from WSPA (Western States
Petroleum Association) and CCEEB (California
Council for Env’l and Economic Balance) support
Tesoro’s request.

» Tesoro also opposes any monitoring duties
because it is not a source of these pollutants.




Facility Retains Water; Has No
Data of Non-Compliance

The Calciner can retain a 50-year, 24-hour storm
and last discharged in 2005.

Pond water sampled in 2007-2011 showed no
DDT or PCBs and compliant levels of lead - but
data are not representative of a discharge.

At this time, this lack of data, uncertainty related
to data, and the NDs in existing data support
striking limits, but if they remain Tesoro proposes a
TSO to evaluate whether a discharge will likely
exceed limits.

Then, the Facility may need approval for compliance
schedule, if necessary.
4.

Core Facts We Are Presenting are
Simple

The Harbor waters and sediment are

contaminated with historical sources of

DDT, PCBs, and lead.

The Calciner is not one of the sources.

The pollutants are from others and move
like grasshoppers from water or land to air
and back.

Calciner sweeps and removes sediment.

Notably, no data show a reasonable likelihood of
discharge yet the Proposed WDRs assume that

there will be such a discharge and should not

Key Concerns

We know of no legal authority that assigns to
industrial dischargers the responsibility to
monitor, treat, and reduce another
discharger’s pollutant.

— The pollutants at issue are those of other
dischargers whose pollutants are carried to the
Calciner by air.

— The aerial deposition is non-point source (NPS)
pollution; NPS pollution cannot be shifted to point
sources using the NPDES program.

— Recent Congressional studies draw similar
conclusions.




Key Concerns, Continued

Also, the new WQBELs are NELs being
applied to NPS pollution in stormwater.

2006 Blue Ribbon experts concluded NELs
are infeasible for stormwater unless data
are gathered and achievable limits are
established. Neither has occurred.

— Itis premature to apply NELs to the stormwater
component of discharges until Blue Ribbon
expert panel findings are addressed.

— There are no means to control aerial
deposition to the stormwater component of a
discharge, particularly where the waterbody
itself is emitting PCBs; street sweeping alone is
not known to be sufficient.

Facility-Specific
Information

Mr. Adrian Rosu
Tesoro Refining & Marketing
Company, LLC, Wilmington

Calciner

Cooling Tower Pondsl

\

Diesel and De-Dust Oil
tanks and pumps

Management practices:

.

On-site recycling - process and storm
water in pond - for cooling tower

« Zero discharge facility except a 50-

.

year, 24-hour storm; POTW permit
Secondary containment TPH sources




Facility Reduces Storm Water
Discharges

Industrial activity occurs inside buildings

¢ TPH sources are secondarily contained
¢ Facility is like a bowl with berms

— Water would flow to storm sewer if berms were
not present

« Facility’s primary role is to retain — rather
than allow - runoff

» Facility sweeps surfaces and removes
sediment from pond; discharges to POTW

°10

The April 2013 Facility Visit
» Staff 9/24/13 Comments (pp. 48 and 76):

— pond water was “white with residue”
— “sheen . .. potentially petroleum hydrocarbons”
— “[wastewater] discharge routinely allowed to mix”

« The only waters onsite on 4/2/13 were
wash down and process waters; white
residue would be expected. Itis non-haz.

* Sheen was not TPH; no TPH sources.

¢ The basin is designed to combine waters
for recycling, allowing the facility to
minimize discharges to the channel.

Facility Has No Recent
Sample Data

« Samples show ND for DDT and PCBs 2007-
2011.

* No representative samples of lead exist
but so far lead levels in pond are
compliant.

¢ Lead concentrations from industrial
activities are not high enough to cause
an exceedance as Dr. Paulsen wiill
highlight.

12




Lack of Data/ Sources Are Airborne

« There is not a single data point that shows the
Facility even discharges PCBs, DDT, or lead
from its processes to receiving waters.

The only source that could cause non-
compliance is the air.

— TMDL report confirms that for DDT and PCBs.

— Lead is also an airborne pollutant.

— Lead level in pond water will vary based on
lead present in the air and how fast it settles in
the basin during a storm; this is why TSO is
needed for lead.

13

Facility Storm Water Study

» Facility conducted a storm water
evaluation in 2012 and provided to staff
on 3/21/13
— The Facility has the capacity to retain water from a 50-

year, 24-hour storm.
— The Facility’s retention capacity equates to 5.45 inches
of rainfall and about 2,227,000 gallons of stormwater.

— The Facility has implemented innovative and extensive
water management practices, including on-site
recycling of most process and storm waters and the
ability to discharge to a POTW, in order to minimize
discharges to receiving waters.

14

Facility Would be Forced to
Treat Pollution of Others

« Treatment at the site is now gravity
separation, retention of a 50-year-storm, 24-
hour storm, and other practices.

¢ Imposing the lead, DDT, and PCB limits would
likely force the facility to build a treatment
system exclusively to handle pollution by
others that lands on the facility. Or else, the
Calciner faces significant potential penalties.

— $37,500 per day per violation. [NOTE: This large fine is
further justification for “Compliance/Design Storm” provision.]

15




Status of Facility Requests

Q (a) Strike the new WQBELs for lead, PCBs, and DDT
and associated monitoring duties; or (b) if they
remain, revise them to the 20-year schedule as
monitoring thresholds that apply only when the
facility discharges; and

U Add a design storm provision;

v’ Revise facility description to reflect ability to retain a
50-year, 24-hour storm;

v’ Revise facility monitoring to occur only during discharge;

QO Revise Special Studies to express same;

QO Confirm no regulatory obstacle prevents a compliance
schedule following any TSO; and

0 Add lead to TSO.

16
TMDL and other Technical
Information
Dr. Susan Paulsen
Flow Science Incorporated
17

Overview

¢ TMDL calculations and loads

TMDL implementation schedule

+ DDT and PCBs are from atmospheric deposition
— also most important potential source of lead.

* Lead concentrations from the industrial process
are too low to cause exceedances.

* Regulating these compounds in discharges

from Calciner will have no impact on receiving
waters or TMDL compliance.

18




Harbor TMDL calculations and
loads
+ Draft permit incorporates TMDL final
WLAs for DDT, PCBs, and lead.
» TMDL focuses on legacy pollutants.

* Atmospheric deposition is main
source.

* Numeric effluent limits (NELs) are not
feasible for stormwater impacted by
atmospheric deposition.

‘19

Atmospheric deposition is a
significant source of DDT

20

TMDL existing loadings
(DDT, Inner Harbor)

Atmospheric deposition
to water surface

129 glyr

(TMDL App A p. 19)

Total load from

‘ watershed

Load out of Harbor 8.g/yr — 61 glyr
124.33-168.33 g/yr (TMDL App Il p. B-1)
(calculated by '

difference)

Deposition to sediment
(current load)

21.67 glyr
(TMDL App A p. 19)




TMDL allowable loadings
(DDT, Inner Harbor)

Atmospheric deposition
to water surface

129 glyr

(TMDL App A p. 19)

MS4 allowable load
from watershed
Load out of Harbor 0.0066 g/yr
0 glyr (from TMDL App A
(not stated in TMDL) "3 Ms4 allocations, p.
L] 19)

Deposition to sediment
-125 g/yr
(TMDL App A p. 19)

22

Eliminating Calciner load would have no
impact on DDT in Harbor sediments

Current loads No watershed Change in
Toads sed. conc.

Even eliminating discharges from Calciner completely
would have no impact on DDT loads in sediment .

3

By contrast, Harbor waters are a
source of PCBs to the air

24




Atmospheric deposition of lead
in Harbor area is significant

LEAD

FLUX
]

brzd éﬁé

1 2 3 41 5|8 7 &
Site - Los Angeles Harbor,

SITEID
Figure 2. Matal dry deposition flux IUE‘m’Juayl at sight sites on a north-south transect along the southern
Galifornia coast, Box plots represent medians and interquartite ranges. Error bars indicate the 107 and 90™

iles.
percentles: samples collected August-November

2006 25

TMDL implementation schedule

26

TMDL had 20-yr schedule, in part
to allow revisions if needed

ki




20-year schedule was pravided
for all dischargers

28

There were no interim WLA s for the salt
water column for DDT, PCBs, or lead

1. Dominguez Channel Freshwater Interim Allocations

An interim allocation of 2 TUc applies to each source, including all point sources assigned a

WLA and all nonpoint sources assigned a LA. The freshwater toxicity interim allocation is set at 2
TUc based on current monitoring results performed by the Los Angeles County Department
of Public Works, which have shown average values of less than 2 TUc

B. Metals Interim ions - wet weather onl.

Interim water allocations are assigned to stormwater dischargers (MS4, Caltrans, general
construction and general industrial stormwater dischargers) and other NPDES dischargers. Interim
water allocations are based on the 95" percentile of total metals data collected from January 2006 to
January 2010 using a log-normal distribution.

2. Dominguez Channel Estuary and Greater Los Angeles and Long Beach Harbor
Waters:

Interim sediment allocations are assigned to stormwater dischargers (MS4, Caltrans, general
construction and general industrial stormwater dischargers) and other NPDES dischargers. Interim
sediment allocations are based on the 95" percentile of sediment data collected from

1998-2006. The use of 95" percentile values to develop interim allocations is consistent with
NPDES permitting methodology.

Pages 10-11 of Basin Plan Amendment, Att. A to Resolution R11-008

29

Calciner is not a source of DDT
or PCBs
« Facility has not used or stored DDT or PCBs.

 DDT and PCBs are not associated with
industrial process.

« DDT and PCBs have not been detected
(but detection limits were above proposed
limits, and were from ponded water).

Atmospheric deposition is
|:> only known source

10



Calciner lead loads are small

Pollutant Effluent Limit Calciner Estimated Level
(average monthly)

Lead 7.0 pg/L 0.2 pg/L

Calciner contribution was calculated by assuming all particles
(TSS) in discharge were comprised of coke particles

2006 NEL Feasibility “Blue Ribbon” Panel

« Panel found that application of NELs was
infeasible (the equivalent of WQBELs).

« Recommended that before NELs are applied to
NPDES permits, a database be established for
industrial sources.

* No such database has been established.

* Key reason that IGP (Industrial General Permit)
has NALs (numeric action levels) vs. NELs.

« For Calciner, stormwater impacted by atmosphere is
only viable source of lead, DDT, and PCBs.

* Therefore, NELs remain infeasible and
inappropriate at this time for these pollutants.

232

Requiring treatment of atmospheric
pollutants will have negligible
impact on receiving waters

* MS4 and IGP permittees are not
required to meet limits immediately.

» Calciner discharges once in a 50-
year period, on average; impact
even of eliminating this discharge will
not be discernible and will not affect
TMDL compliance.

33
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Closing Legal Points

We have four primary legal points relating to:

NPDES Law

o0 ®»

Waste load allocations

. The California Toxics Rule
TMDL 20-Year Implementation Schedule

34

A. TMDL Waste Load Allocation
Does Not Compel new WQBELs

« Staff believes the new TMDL WLA must be
included in the Proposed WDRs without a
Reasonable Potential Analysis. But, the
regulation requires a RPA first and then a
WQBEL “consistent with”” — not identical to —
the WLA. @oCcFRr. §12244(d))

« EPA has recognized “consistent with” can be
no NELs and best management practices
instead. And, an effluent limit can be greater
than the WLA. esrea Reg. 64746, 64791 (October 30, 2000); State of Lovisianavv.

Joint Pipeline Group, 2010 Ark. 374.

35

B. NPDES Is Not A Basis

CWA Criteria

Not Met Because:

The CWA prohibits “the
discharge of any pollutant
by any person [.]” There
must be discharge “by a
person” to require an
NPDES permit.

(33US.C.§1311(a) (emphasisadded).)

Here, there is no discharge by
Tesoro of DDT, PCBs, or lead in
actionable levels.

There is no legal responsibility
to treat and reduce or to
monitor or manage the
pollutants of others.

See National Widlife Federation v. Gorsuch, 693
F.2d 156, 182 (D.C. Cir. 1982) (citing Appalachian
Power Co.v. Train, 545 F.2d 1351, 1377 (4th Cir. 1976)

36
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“Point Source” Criteria:

Not Met Because:

A point source exists where
there is

(a)a conveyance - or
starting point - “from”
which a pollutant
discharges; and either

(b) or (c) an actual
discharge or a
reasonable likelihood
that the conveyance will
deposit pollutants to
navigable waters

33U.S.C. § 1362(14); Peconic Baykeeperv.

Calciner is not a point source

(a)The air, not the Calciner, is
the starting point for these
contaminants. The Facility
has no record of ever
handling, managing, or
discharging DDT or PCB
chemicals.

(b)-(c) Data shows no actual
discharge; pond data
shows it's reasonably
unlikely pollutants would

Suffok City, 600 F 3 180, 188-189 (2d Cir. 2010); reach navigable water.
Envtl. Prot. Info. Ctr. v. Pac. Lumber Co., 469 F. Supp.
241803, 827 (N.D. Cal. 2007)

“Discharge of Pollutant” Criteria: | Not Met Because:

A “discharge of pollutant” The Calciner is not actively
exists where there is active | adding.

addition of pollutants. .
The leaks come from the air, not

Ownership of a point source > Celeis

will trigger liability on the

theory that “if you own the
leaky ‘faucet,” you are
responsible for its ‘drips.

Siema Club v. El Paso Gold Mines, Inc. , 421 F.3d
1133, 1145 (10th Cir. 2005)

There is (a) no discharge of pollutants, (b) “by” Tesoro (c) from a
point source (d) to navigable waters. There is no statutory
obligation for Tesoro to be subject to any NPDES permit for DDT,
PCB, or lead.

38

C. CTR is not a Basis for
New Limits

* EPA has established an exceedance frequency
of once every three years for CTR for aquatic life
criteria. Calciner discharges less frequently.

65 Fed. Reg. 31682, 31702 (May 18, 2000) (the CTR “acute criterion for a pollutant [may] be exceeded
no more than once in three years on average™ and that “the chronic criterion for a pollutant be
exceeded no more than once in three years on the average.”)

« TMDL’s WLAs are identical to CTR. If TMDL WLA is
based on CTR, all CTR requirements must apply:
— CTR requires reasonable potential
— 9/24/13 Response to Comments agrees (at p. 22)
— No reasonable potential conducted

39
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D. WLA Changes

e 2/14/12: Regional Board requested that EPA approve
20-year implementation schedule that had “interim”
and then “final” WLAs. TMDL had no salt water column-
based WLAs for DDT, PCBs, lead until year 20.

e 3/23/12: EPA did not approve implementation plan that
included 20-year schedule.

» 5/30/12: EPA asked Regional Board to “clarify” request.

e 8/31/12: Regional Board said it sought compliance
schedule* “based on . . .implementation schedule.”

e 11/8/12: EPA approved. The Year 20 WLAs are final.

» 12/10/12: Compliance schedule disclosed during a
meeting. We understand 303(c) approval was needed
to preserve 20-yr. schedule but this changed the TMDL

loads from interim (i.e., no loads) to final.
*under CWA 303(c) 4\40

D. WLA (continued)

¢ 40 C.FR. 8 130.7(d)(2) and other authorities do not
allow a change in load without rulemaking that
includes stakeholders.

» The Regional Board and EPA changed WLAs for
water-column without rulemaking for lead, DDT, and
PCBs.

« For these pollutants, the change is significant:

No water- Numeric water-
colurmn based column based
interim WLAs WILAs final in
Years 1-20 Year1

« This creates a new load that was not there before.

‘41

Tesoro’s Requests

1. (a) Strike the new WQBELs for lead, PCBs, and
DDT and associated monitoring duties; or (b) if
they remain, revise them to the 20-year
schedule as monitoring thresholds that apply
only when the facility discharges;

2. Add a design storm provision and address other
permit changes related to the facility’s ability to
retain a 50-year, 24-hour storm (CCEEB and
WSPA support use of a design storm) (App. Ill)

3. Ensure remaining revisions to TMDL monitoring
are made (App. IV); and

4. Confirm no regulatory obstacle prevents a
compliance schedule following the TSO, if needed.

5. Add lead to TSO.
42
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Tesoro Refining & Marketing Company LLC

In the Matter of Waste Discharge Requirements and National Pollutant
Discharge Elimination System Permit (Order No. R4-2013-0157, NPDES
No. CA0059153) and Time Schedule Order (Order No. R4-2013-0158)
Adopted by the Los Angeles Regional Water Quality Control Board

Exhibit 2
Key Harbor Toxics TMDL Documents




California Regional Water Quahty Control Board

320 W. 4™ Street, Suite 200, Los Angeles, California 90013

(213) 576-6600 * FAX (213) 576-6640
bttp://www.waterboards.ca.gov/losangeles

\‘ ., Los Angeles Region

Matthew Rodriquez
Secretary for
Environmental Protection

Edmund G. Brown Jr.

Governor

TO: Charles Hoppin, Cnair
Frances Spivy-Weber, Vlce Chair
Tam Doduc

FROM: Samuel Unger
- "‘Executive Officer

DATE: January 27, 2012

SUBJECT: DOMINGUEZ CHANNEL AND GREATER'LOS ANGELES AND LONG BEACH
HARBOR WATERS TOXIC POLLUTANTS TMDL (HARBORS TOXICS TMDL)

y

At the December 6, 2011 meeting of the State Water Resources Control Board (State Water
Board) -regarding the Harbors Toxics TMDL, Board Chair Hoppin, Vice Chair Spivy-Weber, and
Board Member Doduc requested clarification on five issues regarding the Harbors Toxics
TMDL: - .
(1) The use of ERL sediment values as TMDL numeric targets vis-a-vis the State Water
Board’s sediment quality objectives (SQOs); ~
(2) The selection and application of fish tissue goals in deriving TMDL allocations;

(3) Whether the TMDL numeric targets will require dredging of the entire harbors

.(4) Municipal requirements for TMDL compliance; and

(5) Opportunities to refine the TMDL in the future to respond to results of special studles
and new policies.

The Los Angeles Water Board appreciates the opportunity to clarify these issues, and show .
that the TMDL complies with all state and federal requirements, including the State Water
Board’s SQOs contained in the Enclosed Bays and Estuary Plan — Part 1 Sediment Quality,

and provudes a reasonable implementation plan of twenty years to meet the TMDL. This =

memorandum addresses these issues in detail.

Briefly as background, the ‘most SIinflcant lmpalrments addressed by the TMDL are related to
pollutant loads associated with sediment; these pollutant loads both directly impact aquatic life
and indirectly impact human health through consumption of contaminated fish. Therefore, the
TMDL is designed to achieve both the narrative SQOs to protect aquatic life and the narrative
SQOs ‘to protect human health that are contained in the State Water Board’s Water Quality

Control Plan for Enclosed Bays and Estuaries — Part 1 Sediment Quality (hereafter EB&E Plan):
To achieve these objectives, numeric sediment targets are set forth in the TMDL for each
narrative SQO and allocations are based on the more stringent of the sediment targets for a
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" particular pollutant. In establishing the TMDL and its implementation plan, the Los Angeles

Water Board employed the approaches and processes set forth in Part 1 of the EB&E Plan, |
while fulfilling the federal requirements for a TMDL.

The schedule and nature of the TMDL implementation plan recognize the challenges and
complexities of addressing the impairments in the Dominguez Channel and Greater Harbor
Waters. The implementation plan provides 20 years to achieve the final wasteload and load
allocations, and provides multiple avenues to enhance the scientific foundation, prioritize
implementation, and refine the TMDL targets and allocations based on the results of special
studies prior to the final implementation deadline. Further, the TMDL allows compliance to be

- demonstrated in multiple ways, imparting ﬂeXIblllty when the TMDL is incorporated-into relevant

permits.

ISSUE 1: SELECTION OF SEDIMENT TARGETS TO PROTECT AQUATIC LIFE AND
CONSISTENCY WITH STATE WATER BOARD SQOs

The TMDL fully complies with State Water Board SQOs for protection of aquatic life
(‘direct effects’) and federal requirements for establishing TMDLs.

In 2009, the State Water Board established SQOs for protection of aquatic life using a multiple
line of evidence (MLOE) approach. The MLOE approach requires that three lines of evidence —
sediment chemistry, sediment toxicity, and benthic community condition — are all considered
when assessing sediment condition. Data for each line of evidence are distilled into numeric
ranges called ‘categorization values’, which are then integrated to arrive at a qualitative
categoncal assessment 5

Both TMDLs and the State Water Board's SQOs require the use of numeric criteria. Federal
requirements stipulate that TMDLs include numeric targets and numeric allocations. The SQOs
require that one line of evidence of the MLOE is based on sediment chemistry concentrations
as compared to numeric screening ranges. ' However, the SQOs also rely upon additional lines
of evidence, which are ultimately integrated to derive a non-numeric categorical assessment of

' The ERL values generally compare well with the SQO'seldiment chemistry “Low” disturbance category
concentration ranges found in Table 6 of the EB&E Plan.

Metals Concer]tration Range (mg/kg) |Marine Sediment ERL

(Low Disturbance Category) (mg/kg)
Cadmium NA _ 1.2
Copper 52.8-96.5 34
Lead 26.4-60.8 46.7
Mercury 0.09-0.45 0.15
Zinc 112-200 150

h - 50-1.23 -

Chlordane, total &:ggiﬁi -Zl:r:?ng ot tas |00
Total PCBs 11.9-24.7 227
Hi MW PAHs 312-1325 1700
Lo MW PAHs 85.4-312 550
Total DDT . 0.50-1.52 1.58
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the waterbody. It is not possible to calculate numeric TMDLs or allocations from a categorical
assessment such as the SQOs provide. To fully comply with both sets of requirements, the Los
Angeles Water Board included numeric targets for sediment quality to protect aquatic life, and
established that compliance with these sediment targets and allocations may be demonstrated
using the multiple lines of evidence in the State’'s Aquatic Life (‘Direct Effects’) SQOs.

More specifically:
e The multiple lines of evidence (MLOE) approach in the SQOs was used to perform

individual waterbody assessments to confirm impairment during TMDL development
(TMDL Staff Report, sections 2.6-2.8, pp. 27-32)

e Initial sediment numeric targets to protect aquatic life and corresponding allocatlonsA

- were determined by the narrative Direct Effects Aquatic Life SQO (EB&E Plan — Part 1
Sediment Quality, Section IV.A.), and the widely used sediment quality guidelines of
Long et al. (1998) and MacDonald et al. (2000). ERL values, that representing the levels
below. which adverse biological effects are not expected to occur, are set as the initial
sediment quality thresholds for the calculation of loading capacity and allocations.” The
use of ERLs as numeric targets is consistent with existing TMDLs in the Los Angeles
Region that were adopted by the Los Angeles Water Board and approved by the State
Water Board. This TMDL includes additional reliance upon the State’s SQOs for
compliance determination and other aspects of implementation (described below)®.

e The Basin Plan amendment language clearly states that while ERLs are used as the

“initial numeric targets, they are not intended to be used as ‘clean-up standards’.* (BPA,
pp. 4-5)

e The TMDL anticipates that site-specific sediment quality values (SQVs) may be
developed and replace the ERL values as numeric targets (BPA, pp. 2-4).

e The Harbor Toxics TMDL embraces the use of the Direct Effects Aquatic Life SQOs
(categorical assessment based on MLOE approach) as a means of demonstrating
compliance with the TMDLs for direct effects. That is, if monitoring demonstrates that a
location falls within the Unimpacted or Likely Unimpacted category, the location is
conclusively determined to be in compliance with the TMDL, even if the sediment targets
are exceeded. (BPA, pp. 17-21). ‘

e The Harbor Toxics TMDL specifies the use of the Direct Effects Aquatic Life SQOs
(categorical assessment based on MLOE approach and stressor identification process)

% Relative to ERM values, which indicate levels that are expected to be toxic to a large percentage of aquatic
organisms, ERL values are the appropriate metrics for TMDL targets, which are intended to support the goal of
eliminating waterbody impairments. '

At its most fundamental level, a TMDL is a mathematical equation; as such, it is necessary to translate the
narrative SQOs into numeric targets and to calculate numeric allocations for each source. While the MLOE
categorical assessment approach used in the EB&E Plan is useful for compliance determination, it is not conducive
to use in a mathematical equation. The State Water Board’s EB&E Plan recognizes that it may not be possible to
strictly follow the approach therein in calculating a TMDL, stating that “[n]othing in this section [Section VI1.] shall limit
a Water Board's authority to develop and implement waste load allocations for Total Maximum Daily Loads” (p. 14).

4 The BPA explicitly sets forth that, “[tihese sediment targets [referring to the sediment targets table on p. 4} are not
intended to be used as ‘clean-up standards’ for navigational, capital or maintenance dredging or capping activities;
rather they are long-term sediment concentrations that should be attained after reduction of external loads, targeted
actions addressing internal reservoirs of contaminants, and environmental decay of contaminants in sediment” (BPA,

p- 5).
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to perform prioritization assessment for contaminated sediment management. (BPA, p.
31; Staff Report, figure 7-1)

e The Harbor Toxics TMDL anticipates that the stressor identification process set forth in
Section VII.F. will be undertaken (BPA, p. 33; Staff Report figure 7-1). The results of this
process may be evaluated during the reconsideration of the TMDL or-at any time to -
prioritize implementation actions.

Attachment A provides a schematic of the TMDL’s approach to address protection of aquatic
life using the State Water Board’s Direct Effects SQO and accompanying assessment
methodology.

ISSUE 2: SELECTION OF SEDIMENT TARGETS TO ADDRESS FISH TISSUE
IMPAIRMENTS AND CONSISTENCY WITH STATE WATER BOARD SQOs

The TMDL fully complies with the existing narrative State Water Board SQOs for
protection of human health (‘indirect effects’) and federal requirements for establishing
TMDLs. The TMDL allows several methods to assess compliance with the indirect
effects TMDLs, including the use of the quantitative assessment methodology to be
established as part of Phase 2 of the State Water Board SQOs.

As described above, the Harbor Toxics TMDL is comprised of two categories of TMDLs, those
that address direct effects, i.e. impairments that directly impact aquatic life beneficial uses, and
those that address indirect effects, i.e. impairments of sediment and fish tissue due to organic
compounds that bioaccumulate in fish and then impact human health through consumption of
the contaminated fish. We refer to the latter as ‘Indirect Effects’ TMDLs.

The Harbor Indirect Effects TMDLs are fully consistent with the Water Quality Control Plan for
Enclosed Bays and Estuaries — Part 1 Sediment Quality (EB&E Plan) (Section IV.B. Sediment
Quality Objectives — Human Health; Section VI. Human Health; Sectlon VII.H. Development of
Site-Specific Sediment Management Guidelines).

The Harbor Toxics TMDLs for indirect effects address fish tissue impairments due to primarily
DDT and PCBs. These fish tissue impairments pose.risks to human health when fish
contaminated with carcinogens such as DDT and PCBs are consumed. The Greater Harbor
Waters are designated with Commercial and Sport Fishing (COMM) beneficial use, and fishing
takes place within the Harbor from piers and boats. The State Office of Environmental Health
Hazard Assessment (OEHHA) has issued “do not eat’ advisories for five fish species-and
advisories to restrict consumption for 14 other fish species in the Greater Harbor waters.

Federal regulations require that these impairments are addressed in this TMDL, to the extent
that they are caused by cohditions in the Harbors.

‘Summary of Sediment Quality Objective for Protection of Human Health and Its /mp/ementatioh

The State Water Board’s SQOS include, at this tlme a narrative SQO for protection of human
health:
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“Pollutants shall not be present in sediments at levels that will bidaccumulate in
aquatic life to levels that are harmful to human health.”

This narrative objective is to be implemented as specified in Section VI of the EB&E Plan. The
EB&E Plan requires that on a case-by-case basis, based upon a human health risk
assessment, considering any applicable and relevant information, including OEHHA policies for
fish consumption and risk assessment and USEPA human health risk assessment policies.
Further guidance is provided in Section VII.H. of the EB&E Plan, which states that Regional
Water Boards may develop site-specific sediment management guidelines where toxic
stressors have been identified and controllable sources exist and/or remedial goals aré desired.
These site-specific sediment management guidelines may be established based on
scientifically credible values from other studies combined with mechamstlc or empirical models’
of bioavailability or toxic potency.

Ih?plementation of State’s Sediment Quality Objective for Protection of Human Health in the
Harbors Toxics TMDL

The narrative SQO for proteetion of human health is implemented in the Harbor Toxics TMDL
consistent with the approach set forth in the State Water Board’s EB&E Plan (described above)
by:

. e Establishing numeric targets for pollutants bound to sediment based on' biota-sediment -
accumulation factors (BSAFs).- The BSAFs account for the sediment concentration, the
associated food web, and the targeted fish tissue level to protect human health. The use of
BSAFs is consistent with the current direction being taken for Phase |l of the State Water
Board's SQOs (i.e., development of a methodology for applying the narrative SQO for
bioaccumulatives and human health) and USEPA guidance (USEPA 1995). The BSAFs
used in the Harbor Toxics TMDL are taken from studies conducted on the West Coast.

e The targeted fish tissue Ievels to protect human health are based on OEHHAs Fish
Contaminant Goals (FCGs). This is consistent with the direction in the EB&E Plan to
consider OEHHA policies for ﬂsh consumption and risk assessment and USEPA human
health risk assessment pOIICIeS

FCGs are estlmates of contammant levels in fish that pose no significant health risk to -
individuals consuming fish.- OEHHA. developed FCGs for agencies needing to use criteria

values for management decisions. These values can provide a starting pomt to develop fish
tissue-based criteria with a goal toward pollution mitigation or elimination®. FCGs are based
purely on public health considerations and were set usmﬁg a maximum risk level of 1x10° at
the standard consumption rate of 32 g/day’. The 10° risk ievel is used by USEPA in

N

® The use of FCGs is also consistent with other approved TMDLs in California, including Colorado Lagoon OC -
Pesticides, PCBs, Sediment Toxicity, PAHs and Metals TMDL (in effect June 2011) and Machado Lake Pesticides
and PCBs TMDL (approved by the State Water Board on December 6, 2011).

Development of Fish Contaminant Goals and Advisory Tissue Levels for Common Contaminants in Callfornla Sport
FlSh OEHHA, June 2008.

" FCGs prevent consumers from being exposed to a risk level greater than 1x10® for carcinogens (not more than
one additional cancer case in a population of 1,000,000 people consuming fish at the given consumption rate over a
lifetime). Similar to national water quality crlterla FCGs are based solely on public health considerations (OEHHA
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regulatory criteria pursuant to CWA section 304(a) and is provided as an example of an
acceptable risk level in USEPA’s Guidance for Assessing Chemical Contaminant Data for
Use in Fish Advisories — Volume 2 (USEPA 2000). The use of FCGs is consistent with the
purpose of the TMDL -- to eliminate the impairment in the listed waterbody. '

Whereas there is not, at this time, a method equivalent to the MLOE approach for human
health-related bioaccumulative sediment targets, the technical direction being taken by State
Board staff in the development of Phase Il of the State Water Board’s SQOs is using a foodweb

spreadsheet model to determine sediment concentrations (derived from -BSAFs) that

correspond to required fish tissue levels. The Harbor Toxics TMDL anticipates the completion of
Phase Il and includes a compliance pathway for the Indirect Effects TMDLs using the State
Water Board’s SQO for indirect effects with any assomated assessment methodology that is
incorporated into the EB&E Plan. (BPA p. 21).

Until the EB&E Plan is revised to ineorporate a guantitative methodology for assessing' indirect
effects, the Harbor Toxics TMDL allows compliance to be demonstrated via several ways (BPA

p. 21):

1. Final sediment allocations are met

2. Sediment numeric targets to protect fish tissue are met in bed sediments over a three-
year averaging period; or

3." Fish tissue targets are met in species res:dent to the TMDL waterbodies.

1

Compliance with the indirect effects TMDLs is not required until the end of the 20-year
implementation schedule. Prior to final compliance, the TMDL identifies several studies that are
to be undertaken. (BPA p. 33) and policies that may be further developed including but not
Ilmlted to:

o A site-specific study to determine resident species é.nd foraging ranges of targeted fish;
o Studies to further refine the site specific link between sediment pollutant concentrations
and fish tissue concentrations, which may-lead to site-specific sediment quality values;

2008). It should be noted, however, that a seafood consumption study conducted in 1991-92 documented an
average consumption rate of 49.6 g/day (and a 90" percentile consumption rate of 107.1 g/day) among anglers in
adjacent Santa Monica Bay. This is significantly higher than the standard 32 g/day consumption rate used by

. OEHHA. Advisory Tissue Levels (ATLs) on the other hand are derived to prevent consumers from being exposed to

a risk level greater than 1x10™ for carcinogens (not more than one additional cancer case in a population of 10,000
people consuming fish at the given consumption rate over a lifetime) (OEHHA 2008). A risk level of 10 represents a
significant health risk and is only used in the ATLs in an effort to balance the risk of consuming.contaminated fish

“with the benefits derived from consumption of omega-3 fatty acids contained in fish. In this balancing, restrictions are

imposed on the number of meals per week that can be consumed. While ATLs may be appropriate for issuing fish
consumption advisories, in order to encourage some consumption of fish in the context of balancing risks and

benefits, FCGs are the appropriate goal to reduce the risk of consumption to acceptable levels. OEHHA states that, -

“[tihere are key differences between fish consumption advisories and other environmental risk criteria; advisories
consider the significant benefits of fish consumption, while criteria may be strictly risk-based and may not take into
account other factors” (p. 3). The significant health risk and resulting restriction on consumption associated with
ATLs is not consistent with fully supporting the COMM beneficial use. Full support of the COMM beneficial use would
not require consumers to either incur significant risk to their health from anthropogenic pollutants, in order to reap

. other benefits, or limit their consumption of fish due to anthropogenic poliutants. In developing |ts recommended

national human health criteria pursuant to CWA section 304(a), the USEPA routinely uses a 107 risk factor for
carcinogens (USEPA 2002).
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e Stressor identifications (BPA, p. 33; Staff Report, figure 7-1); and

e A methodology for applying the narrative sediment quality objective for protection of
human health (indirect effects) contained in the State’'s SQOs similar to the MLOE
approach applied to the narrative SQO for protection of aquatic life (direct effects).

Additional studles may also be conducted, including a seafood consumption study focused on
Harbor-specific fish consumption patterns.

The TMDL anticipates that the results of these studies will be used to evaluate changes in
TMDL targets, WLAs and LAs at the scheduled reconsideration of the TMDL in Year 6. For
example, studies on the linkage between pollutant concentrations and fish tissue concentrations
may lead to revisions in the fish tissue-associated sediment targets (i.e. development of site-
specific sediment quality values, SQVs). Studies of seafood consumption patterns within Harbor
Waters may also lead to revisions in the fish tissue targets to protect human health.

. Los Angeles Water Board staff will reconsider TMDL allocations once sufficient progress toward
attaining allocations is made and data on resident species, foraging ranges of targeted fish, and
the site-specific linkage between sediment pollutant concentrations and the desired fish tissue
concentrations to protect human health are available from these special studies.

- Attachment B provides a schematic of the TMDL’s approach to address pro{ection of human
health using the State Water Board's Indirect Effects SQO and accompanying guidance. '

At the Los Angeles Water Board hearing, concerns were raised in public comments and
reiterated during board discussion that there needed to be a process to re-evaluate the TMDL if
evidence showed that fish tissue targets to protect human health were not being achieved
- though the wasteload and load allocations were met (hearing transcript, pp. 56, 141-155, 221,
234-244). The following language was added to the BPA to address the concern:

“If at any point during the implementation plan, monitoring data or special studies indicate that
load and waste load allocations will be attained, but fish tissue targets may not be achieved, the
- Regional Board shall reconsider the TMDL to modify the waste load and load allocations to
ensure that the fish tissue targets are atta/ned ”

This Ianguage does 'not result in a substantive change to the TMDL.®> Whether or not explicitly
stated in the amendment language, a regional water board may at any time choose to
reconsider a TMDL through the basin plan amendment process. However, in the case of the

® The Dominguez Channel and Greater Los Angeles and Long Beach Harbor Waters were listed on the CWA
Section 303(d) List for impairments in the water column, bed sediments and fish tissue. Therefore, to address the
fish tissue impairments, the publicly noticed TMDL included:
e FCGs as numeric targets for fish tissue,
o BSAF derived sediment targets to achieve fish tissue targets, and .
» . Sediment-based allocations based on the lower of the direct effects sediment targets (ERLs) or BSAF
derived sediment targets. For PCBs, the allocations are based on the BSAF derived sediment target, while
for DDT, the allocations are based on the ERL value (the ERL value of 1.58 ug/kg is slightly lower than the
BSAF derived value of 1.9 ug/kg). )
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Harbor Toxics TMDL, any decision to reconsider the TMDL prior to the scheduled
reconsideration in Year 6 would only be made after significant progress toward attaining the
allocations was made and only once sufficient new information based on the above-mentioned
special studies was available. Los Angeles Water Board staff recognizes the complexities
surrounding the selection of resident fish species to track implementation of the Harbor Toxics
TMDL and the value of additional Harbor-specific information on the linkage between tissue
concentrations and sediment concentrations, and would not recommend reconsideration of the
allocations to achieve fish tissue targets absent sufficient information in these areas.

Further, when thé TMDL is reconsidered based on new monitoring data and the results of
special studies, the Los Angeles Water Board can also consider at that time whether more tlme
would be necessary to achieve the Indirect Effects TMDLSs.

ISSUE 3: CLARIFICATION REGARDING WHETHER THE TMDL NUMERIC TARGETS WILL
COMPEL DREDGING OF THE ENTIRE HARBORS -

The TMDL will not require dredging of the entire Harbors. The TMDL is focused on
known toxic “hot spots ” . ‘

, v A ‘
At the State Water Board meeting, several responsible parties testified that the TMDL
mandates dredging of the entire Los Angeles/Long Beach Harbor complex. This section

addresses the misconceptions associated with this testimony and provides several reasons why .

this TMDL does not mandate dredging the entire harbor complex

First, the,Water Code prohibits Regional Water Boards from specifying the manner of
compliance with permits and orders (Water Code § 13360(a)). Although stakeholders have

testified- that the TMDL compels dredging as the only means of compliance, the Ports have -

discussed in meetings at the Los Angeles Water Board, or presented materials in comment
letters, several additional approaches to remediating contamlnated sediment, including capping
and monitored natural attenuation.

Second, given that compliance can be demonstrated using the SQOs and prioritization for
contaminated sediment management is to be determined based on the MLOE approach and
stressor identification, there will be no compelling reason to dredge to ERL levels. At the
December 6, 2011 State Water Board meeting, some stakeholders showed maps of the
harbors illustrating an interpretation of the distribution of contaminants in the bed sediment and
alleged that the TMDL will require dredging of the entire harbors’ footprint. However, there are
very sparse sediment quality data in large in areas of the Harbors that the stakeholders alleged
- would need to be dredged. In order to construct the maps, stakeholders extrapolated the
sparse data set over large areas that have not yet been sampled. '

Attachment C, Figure 1 depicts sediment condition as assessed using the MLOE approach of
the SQOs for protection of aquatic life. This map clearly shows that the Harbors are
characterized by discrete hot spots that probably need.to be remediated, while indicating that
the majority of the harbors currently supports aquatic life beneficial uses. '
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Regarding indirect effects, Attachment C, Figures 2 and 3° show the distribution of PCBs and
DDT in the Harbors. These figures represent the most current sediment data available (2002~
2008) and show the distribution of these contaminants in the Harbors is highly variable. Again,
there are hot spots with some overlapping areas of highly elevated DDT and PCB levels.
Attachment C, Figures 2 and 3 also show that a significant number of sites throughout the
harbors are currently below or near the BSAF levels for PCBs and DDT to protect fish tissue.
These data show that other remedial technologies (e.g. natural attenuation) can be considered
. to address contaminants in larger areas, such as Outer Harbor. In concert with fish tracking
studies to characterize the feeding habits and locations of resident fish species, this means that
removal of all greater Harbor sediments, especially given a 20 year implementation schedule,
will not be necessary.

Finally, as described in\ Issue 2, an assessment methodology for protection of human health, A

i.e. indirect effects (SQO Phase 2), is expected to be available from the State Water Board in
the near future. As discussed, the Harbors Toxics TMDL anticipates the completion of Phase 2
and includes a compliance pathway for the Indirect Effects TMDLs using the State Water
Board’'s SQO for indirect effects (BPA p. 21). To clarify the Los Angeles Water Board's intent,
it is suggested that language is included in the State Water Board’s approving resolution to
make clear that compliance. with the indirect effects TMDL may be demonstrated using the
assessment methodology that will be adopted as Phase 2 of the SQOs or; alternatlvely, using
site-specific sediment quahty values to address the fish tissue impairment.

ISSUE 4A: TMDL REQUIREMENTS OVER 20-YEAR IMPLEMENTATION SCHEDULE AND
ASSOCIATED RESPONSIBLE AGENCIES

Requirements for upstream cities (i.e., those that do not directly discharge to
waterbodies covered by the Harbor Toxics TMDL) are limited. Upstream cities that are
already covered under metals TMDLs are only required to monitor to demonstrate that
they do not discharge contaminated sediments that may settle in the LA and LB Harbors.
During the 20 year implementation plan, municipalities are only required to comply with
interim wasteload allocations which are set at the 95" percentile of current pollutant
concentrations. :

Clarification on municipal requirements for TMDL compliance is provided in Attachments D and
E. Attachment D identifies, for each responsible agency, whether it is assigned a wasteload
. allocation, a load allocation, and/or monitoring and reporting requirements. Attachment E
provides an overview of implementation requirements for three time periods — the first five
~years, years 5-20, and by the end of the 20-year schedule — for groupings of responsible
agencies (generally, subwatershed-based).

Generally:

e

® Figures 2 and 3 of Attachment C were generated using data. provided by the Ports. The data were also used by the
Ports for Figure 1 and other figures presented at the' State Board hearing.
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« Compliance with the final wasteload and load allocations is not‘réquired until 2032. Thié

will afford responsible agencies the time to conduct studies to support refinement of the .

TMDL and to put in place implementation measures/BMPs to achieve final allocations,
taking into consideration natural attenuation that Wl|| also occur over the 20-year time
period.

e The TMDL only requires compliance with interim allocations — set at the 95'h percentile
of existing pollutant concentrations — in the next 20 years.

e The Harbor Toxics TMDL does not assign any wasteload allocations to municipalities
within the Los Angeles River and San Gabriel River watersheds. Only limited monitoring
and reporting are required of these mummpahtles consistent with their obligations under
separate approved TMDLs.

e The Harbor Toxics TMDL assigns bed sedlment Ioad allocations to four groups of
responsible agencies:

o Greater Harbor Waters load allocations: cities of Los Angeles (POLA) and Long
Beach (POLB) and the State Lands Commission
o Los Angeles River Estuary load allocations: cities of Los Angeles, Long Beach
and Signal Hill, Los Angeles County, Los Angeles County Flood Control District
and Caltrans
o Dominguez Channel Estuary load allocatlons cities of Los Angeles, Long Beach,
" Carson, Compton, Gardena and Torrance, Los Angeles County, Los Angeles
County Flood Control District, and Caltrans -
o Consolidated Slip load allocations: City of Los Angeles, Los Angeles County and
Los Angeles County Flood Control District

e The TMDL requires implementation of actions at prlorltlzed hot spots according to an
approved Sediment Management Plan as early as possible™®.

e Beginning three years after the effective date, the TMDL requires submission of annual
monitoring and implementation progress reports.

e The TMDL recommends special studies be undertaken in support of recon3|derat|on at

Year 6 , 1

ISSUE 4B: IMPLEMENTATION OF ALLOCATIONS IN PERMITS

The TMDL provides several options for municipalities to demonstrate compliance
with interim and final wasteload allocations.

e Compliance  with the interim concentratlon-based sediment allocations may be
demonstrated via any one of three different means in permlts (consistent with Section
VII.B. of the EB&E Plan):

% See BPA, p. 31, which states that “[p]rioritized sites shall include known hot spots, including but not limited to
Consolidated Slip and Fish Harbor. For these prioritized sites, the sediment management plan shall include concrete
actions and milestones, including numeric estimates of load reductions or removal, to remediate these pricrity areas
- and shall demonstrate that actions to address prioritized hot spots will be initiated and completed as early as
possible during the 20-year TMDL implementation period.”
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1. Demonstrate that the sediment quality condition of Unimpacted or Likely
Unimpacted via the interpretation and integration of multiple lines of evidence as
defined in the SQO Part 1 (Direct Effects SQOs), is met in the receiving water; or

2. Meet the interim allocations in bed sediment over a three-year averaging period; or

3. Meset the interim allocations in the discharge over a three-year averaging period.

e Where the Implementation Plan(s) demonstrates a reasonable assurance that the
interim allocations will be met, and progress will be made toward achieving final
allocations, the Los Angeles Water Board may specify an action-based/BMP compliance
path in permits:

e Compliance with permit effluent and/or receiving water limitations based on the final
mass-based allocations is not required until 2032. Final mass-based allocations may be
expressed in permits in a variety of ways based on the permit's admmlstratlve record.
These may include any one or a combination of the following:

o As receiving water limitations consistent with the SQO Part 1 (for direct effects,
and when available, indirect effects);

o As receiving water limitations expressed as three-year average bed sediment
concentrations (using site-specific sediment quality guidelines (SQVs) once
developed);

- o As effluent limitations based on sediment quality values and applying a factor to

- account for the fraction of the load deposited in the bed sediments of the
receiving water (as determined based on special studies and/or modeling);

IS.SUE 5: IDENTIFICATION OF TMDL PROVISIONS AND OPPORTUNITIES TO RESPOND
TO NEW DATA AND INFORMATION AND REVISE TMDL TARGETS, ALLOCATIONS, AND
'RELATED REQUIREMENTS

The Regional Board will reconsider thé TMDL in light of special studies thaf inform our
current understanding of loading, flsherles life histories, and sediment and tlssue
Ilnkages and effects.

The Harbors Toxics TMDL recognizes that a TMDL is built on current data and information, but
that there will be opportunities to refine our scientific understanding of the Greater Harbors
system during the TMDL’s implementation period. In this sense, the TMDL is a living document
and provides opportunities to conduct special studies, collect new data, and address new

policies. Given the scope and complexity of the TMDL, Vlce Chair Splvy-Weber indicated that it . .

would be helpful to elucidate areas of current knowledge and direction and those areas where
we anticipate continuing research and development — the results of which can be used to refine
the TMDL well in advance of the final implementation deadline.

TMDL Components/Guidance currently available

Future Policies/Special Studies included in
Implementation Schedule to refine TMDL

A. Numeric Targets ‘ e SQO Phase 2 assessment methodology for

Water Column - CTR Indirect Effects
Fish Tissue — OEHHA FCGs e Toxicity Policy

California Environmental Protection Agency
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TMDL Components/Guidance currently available

Future

Implementation Schedule to refine TMDL

Policies/Special Studies included in

e Sediment
o Narrative SQOs for Direct Effects .and
Indirect Effects (See SQOQO Part 1, pp. 1,
o Numeric: NOAA TECs and ERLs

, Special Studies:

o
(@]

o

Stressor Identification Studies

Foraging ranges of targeted fish; resident
species

Linkage between sediment concentrations and
desired fish tissue concentrations

Fish consumption study

B. Sediment Allocations
e Calculated based on the sediment quality
value (SQV) for chemical identified in the
SQO Part 1
TMDL = Sediment dep. rate x SQV
o SQV is initially set equal to lower of ERL
_value or BSAF derived value'’

Initial SQVs may be replaced based on future
site-specific (toxic or benthic impact) studies or
stressor identification studies.

BSAF derived. values may be replaced based
on harbor-specific sediment and fish tissue
linkage studies that focus on resident species.
Evaluation of need for additional allocations to
address impairments.

C. Model and Linkage Analysis
e Hydrodynamic and Sediment- Contaminant
Transport Model (EFDC) \
e The Watershed Model Development for
Simulation of Loadings to the Los
Angeles/Long Beach Harbors Report (LSPC)

Additional information/monitoring data may be
used to refine the existing watershed/receiving
model

The Los Angeles Water Board and the Ports of
LA/LB will work together to refine the
EFDC/LSPC models .

D. ASSIgned WLAs among responSIble parties (Staff
Report, Appendix 111)
o  TMDLwatershed = Sed. dep. rate x SQV
o WLAWatershes = TMDL x % Watershed
contribution
o WLASpemitee = WLAWatershed X % Drainage
Area .

Additional information may be used.to refine
the distribution of allocations = among
responsible parties '
Special study on fraction of suspended
sediment in discharge that is deposited to bed
sediment

E. Alternative compllance pathways for fish tissue
targets by 2032:
a. Fish tissue targets are met |n specnes
resident to the TMDL waterbodies'?
b, Final sediment allocations are met
c. Sediment numeric targets to. protect fish
- tissue are met in bed sediments over a
three-year averaging period
d. Demonstrate that the sediment quality
condition protective of fish tissue is achieved
per the Statewide Enclosed Bays and
Estuaries Plan, as amended (‘SQO Phase
2", :

* Harbor waters and bed sediments.

Special studies for foraging ranges of targeted
fish will be .used to select appropriate species
of fish to determine compliance with fish tissue
target relative to the condition of the Greater

" The BSAF accounté: for the sediment concentration, the associated food web, and the target fish tissue level.
ZA site-specific study to determine resident species shall be submitted to the Executive Officer for approval.

C’alzfornza Environmental Protection Agency
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TMDL Components/Guidance currently available

Future Policies/Special Studies included in
Implementation Schedule to refine TMDL

Required monitoring includes fish tissue
testing for several species (i.e., white
croaker; a sport fish; a prey species).

y

Although this is arguably the most studied TMDL in the region (work has been ongoing since
2005), the Los Angeles Water Board recognizes that our scientific understanding of the
impairments in the Dominguez Channel and Greater Harbor Waters and the dynamics of the
system will continue to increase as new monitoring data are collected and special studies
completed. This TMDL has been developed in recognition of this, and as such, multiple
avenues to refine the TMDL are included in the implementation plan, as indicated above.

While our understanding will continue to expand over the 20 year term of the implementation of
this TMDL, the Los Angeles Water Board and USEPA have determined based on extensive
analysis that there is compelling evidence of impairment and sufficient knowledge of the
sources contributing to the impairment to embark on actions to restore these waterbodies in
order to protect human health and ensure a healthy ecosystem. Please let me know if | can
provide any additional information or if there are any other issues that we should further
elucidate before the State Water Board meeting to consider approval of this TMDL.

Attachments:

Process Diagram for Direct Effects TMDLs

Process Diagram for Indirect Effects TMDLs :

Maps of Distribution of Contaminants in Harbor Sediments

Table of Requirements for Each Municipality and Other Responsible Agencies
Table of TMDL Requirements over 20-year Implementation Period

moowy

)

cc (w/ attachments):

Tom Howard, Executive Director

Jonathan Bishop, Chief Deputy Director

Vicki Whitney, Deputy Director, Division of Water Quality
Rik Rasmussen, Chief, TMDL Section

Frances McChesney, Office of Chief Counsel -

Sarah Olinger, Office of Chief Counsel

Alexis Strauss, Water Division Director, US EPA Reglon X
Dr. Peter Kozelka US'EPA Region IX

California Environmental Protection Agency
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ATTACHMENT E

REng.’T_ISIIEgLE FIRST 5 YEARS YEARs 6 TO 20 BY 20 YEARs
Dominguez Channel e COMPLY WITH INTERIM ALLOCATIONS - Interim wet freshwater e COMPLY WITH FINAL
Responsible Parties allocation (ug/L)- (BPA, page 10) WLAES:

e MONITORING': (1) WATER, (2) SEDIMENT (BPA pages 23-24) o Water WLAs for DC
o Submit MRP (6 month); (wet-weather only)
o Submit annual reports (15 month after workplan approval and annually o Water (wet-weather) and
after) (BPA Tasks 2,3, and 4 page 38) sediment WLAs Torrance
e IMPLEMENTATION PLAN AND CONTAMINATED SEDIMENT lateral (BPA pages 11-13)
MANAGEMENT PLAN (CSMP): Submit CSMP — 2 years (BPA, Task 5 e ANNUAL MRP (BPA Task
page 38) 4, page 38)
e |IMPLEMENTATION PLAN, e IMPLEMENTATION, PHASE II
PHASE | (year 1-5) (BPA page (year 6-15)
29-31) e IMPLEMENTATION, PHASE Il
o Agreements between (year 16-20)

cooperating parties and to
develop a detailed scope of
work with priorities

o Implement structural and non-
structural BMPs

o Evaluate sediment condition
through SQO process — list of
impacted sites to be managed

Dominguez Channel e COMPLY WITH INTERIM ALLOCATIONS: Interim sediment allocation |e¢ COMPLY WITH FINAL

Estuary Responsible (mg/kg) (BPA, first table on page 11). Compliance options: WLASs and LAs
Parties o SQO Part 1, is met; or o  UaE WILAS ToEhen
o Meet the interim allocations in bed sediment; or MS4 point sources (BPA
o Meet the interim allocations in the discharge.(BPA, page 11,2 paragraph) P
« MONITORING: (1) WATER, (2) SEDIMENT, AND (3) FISH TISSUE 935 L)
(BPA pages 23-24) o Sediment WLAs and LAs

'Responsible parties are each individually responsible for conducting water, sediment, and fish tissue monitoring as specified in the BPA. However, they are
encouraged to collaborate or coordinate their efforts to avoid duplication and reduce associated costs. Dischargers interested in coordinated monitoring shall
submit a coordinated MRP that identifies monitoring to be implemented by the responsible parties. Under the coordinated monitoring option, the compliance
point for the stormwater WLAs shall be storm drain outfalls or a point(s) in the receiving water that suitably represents the combined discharge of cooperating
parties (See BPA pages 24-27)
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RESPONSIBLE
PARTIES

FIRST 5 YEARSs

YEARs 6 TO 20

BY 20 YEARs

o Submit MRP (6 month);

o Submit annual reports (15 month after workplan approval and annually

after) (BPA Tasks 2.3, and 4 page 38)

IMPLEMENTATION PLAN AND CONTAMINATED SEDIMENT
MANAGEMENT PLAN: Submit CSMP — 2 years (BPA, Task 5 page 38)

IMPLEMENTATION PLAN,
PHASE | (year 1-5) (BPA, page
29-30; Task 5 page 38)

o Agreements between
cooperating parties and to
develop a detailed scope of
work with priorities

o Implement structural and non-
structural BMPs

o Evaluate sediment condition
through SQO process — list of
impacted sites to be managed

IMPLEMENTATION , PHASE II
(year 6-15)(BPA, page 30; Task 11
page 39):

O

O

O

Implement additional BMPs and
site remediation actions based on
results of Phase I

Report on status of implementation
of Phase II (year 10)

Complete Phase II (15 year)

IMPLEMENTATION, PHASE |11
(year 16-20)(BPA, page 31; Task 13
page 39)

Implementation of secondary and
additional implementation action to be
in compliance with final allocations

SPECIAL STUDIES AND RECONSIDERATION OF TMDL TARGETS,

ALLOCATIONS, AND SCHEDULE (BPA page 34-35)

o Optional studies include but not limited to fish tissue, foraging ranges of
targeted fish, watershed and hydrodynamic models, LAR and SGR
contaminant contributions, air deposition, DDT related to Montrose site

o Incorporate new State policies including, but not limited to SQO Part II,
Toxicity Policy, Air quality criteria and other regulations affecting air

quality

(BPA pages 14-21)
ANNUAL MRP (BPA Task
4, page 38)

Greater LA/LB
Harbor Waters
Responsible Parties
including
Consolidated Slip

COMPLY WITH INTERIM ALLOCATIONS: Interim sediment allocation
(mg/kg) (BPA, first table on page 11). Compliance options:

o SQO Part 1, is met; or

o Meet the interim allocations in bed sediment; or
o Meet the interim allocations in the discharge.(BPA, page 11,2™ paragraph)

COMPLY WITH FINAL
WLAs and LAs
o Water WLASs for non
MS4 point sources and
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RESPONSIBLE
eyl FIRST 5 YEARS YEARSs 6 TO 20 BY 20 YEARSs
e MONITORING: (1) WATER, (2) SEDIMENT, AND (3) FISH (BPA pages POTW (BPA pages 13
24-27) and 15)

o Submit MRP (6 month);

o Submit annual reports (15 month after workplan approval and annually
after) (BPA Tasks 2,3, and 4 page 38)

IMPLEMENTATION PLAN AND CONTAMINATED SEDIMENT

MANAGEMENT PLAN: Submit CSMP — 2 years (BPA, Task 5 page 38)

IMPLEMENTATION PLAN, e IMPLEMENTATION, PHASE II
PHASE | (year 1-5) (BPA, pages (year 6-15)(BPA, pages 33-34; Task
31-33; Task 5 page 38) 11 page 39):

o Submit Implementation Plan o Implement additional BMPs and
and Contaminated sediment site remediation actions based on
Plan (CSMP)to address results of Phase |
contaminated sediments in o Report on status of implementation
DC with milestones for load of Phase II (year 10)
reductions or removals — 2 o Complete Phase II (15 year)
years e IMPLEMENTATION, PHASE Il

o Removal of contaminated (year 16-20)(BPA, page 34; Task 13
sediment within areas of page 39)
known concern Implementation of secondary and

o Prioritization assessment of additional implementation action to be
contaminated sediment in compliance with final allocations
through SQO process

o Implement BMPs

SPECIAL STUDIES AND RECONSIDERATION OF TMDL TARGETS,

ALLOCATIONS, AND SCHEDULE (BPA page 34-35)

o Optional studies include but not limited to fish tissue, foraging ranges of
targeted fish, watershed and hydrodynamic models, LAR and SGR
contaminant contributions, air deposition, DDT related to Montrose site

o Incorporate new State policies including, but not limited to SQO Part II,
Toxicity Policy, Air quality criteria and other regulations affecting air
quality

o Sediment WLAs and LAs

(BPA pages 14-21)
ANNUAL MRP (BPA Task
4, page 38)

Los Angeles River
Estuary Responsible

COMPLY WITH INTERIM ALLOCATIONS: Interim sediment allocation | e
(mg/kg) (BPA, first table on page 11). Compliance options:

COMPLY WITH FINAL
WLAs and LAs
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RESPONSIBLE

PARTIES FIRST 5 YEARS YEARs 6 TO 20 BY 20 YEARs
Parties o SQO Part 1, is met; or o Water WLASs for non
o Meet the interim allocations in bed sediment; or MS4 point sources (BPA
o Meet the interim allocations in the discharge.(BPA, page 1 1,2 paragraph) page 13)

MONITORING: (1) WATER, (2) SEDIMENT, AND (3) FISH TISSUE

(BPA pages 24-27)

o Submit MRP (6 month);

o Submit annual reports (15 month after workplan approval and annually
after) (BPA Tasks 2,3, and 4 page 38)

IMPLEMENTATION PLAN AND CONTAMINATED SEDIMENT

MANAGEMENT PLAN: Submit CSMP — 2 years (BPA, Task 5 page 38)

o Sediment WLAs and LAs
(BPA pages 14-21)
ANNUAL MRP (BPA Task
4, page 38)

IMPLEMENTATION PLAN, e IMPLEMENTATION, PHASE II
PHASE | (year 1-5) (BPA, pages (year 6-15)(BPA, pages 33-34; Task
31-33; Task 5 page 38) 11 page 39):

o Submit Implementation Plan o Implement additional BMPs and
and Contaminated sediment site remediation actions based on
Plan (CSMP)to address results of Phase |
contaminated sediments in o Report on status of implementation
DC with milestones for load of Phase II (year 10)
reductions or removals — 2 o Complete Phase II (15 year)
years e IMPLEMENTATION, PHASE Il

o Removal of contaminated
sediment within areas of
known concern

o Prioritization assessment of
contaminated sediment
through SQO process

o Implement BMPs

(year 16-20)(BPA, page 34; Task 13
page 39)

Implementation of secondary and
additional implementation action to be
in compliance with final allocations

SPECIAL STUDIES AND RECONSIDERATION OF TMDL TARGETS,

ALLOCATIONS, AND SCHEDULE (BPA page 34-35)

o Optional studies include but not limited to fish tissue, foraging ranges of
targeted fish, watershed and hydrodynamic models, LAR and SGR
contaminant contributions, air deposition, DDT related to Montrose site

o Incorporate new State policies including, but not limited to SQO Part II,
Toxicity Policy, Air quality criteria and other regulations affecting air
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R io e FIRST 5 YEARS YEARS 6 TO 20 BY 20 YEARS
quality
Los Angeles River and | ¢  WLAs AND LAs ARE NOT REQUIRED * ANNUAL MRP (BPA Task
San Gabriel River e MONITORING: (1) WATER, (2) SEDIMENT 4, page 38)
Responsible Parties o Submit MRP (6 month);

o Submit annual reports (15 month after workplan approval and annually
after) (BPA Tasks 2,3, and 4 page 38)

IMPLEMENTATION PLAN, IMPLEMENTATION PHASES Il AND
PHASE I (year 1-5) (BPA, page 34; 11 (year6-15) (BPA page 34;Task 6)
Task 6 page 38) e Implementation actions and TMDLs to
e  Submit report of implementation allocate contaminant loads between
of current activities support dischargers in the Los Angeles and San
downstream TMDL — 2 year Gabriel Rivers may be developed and

required in Phases II and III as
necessary to meet the targets in the
Greater Harbor waters.

Responsible parties for assigned LAs and WLAs and monitoring for this TMDL as referenced in the table are listed below (BPA pages 36-37):

1. Dominguez Channel Responsible Parties
e Dominguez Channel, Torrance Lateral, and Dominguez Channel Estuary MS4 Permittees

> Los Angeles County

Los Angeles County Flood Control District

Caltrans

City of Carson

City of Compton

City of El Segundo

City of Gardena

City of Hawthorne

City of Inglewood

City of Lawndale

City of Long Beach

City of Los Angeles

VVYVY VY VY VVYYVYYVYY
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> City of Manhattan Beach
> City of Redondo Beach
> City of Torrance
e Individual and General Stormwater Permit Enrollees
e  Other Non-stormwater Permittees
e Dominguez Channel Estuary Subgroup for bed sediment and fish:
> Los Angeles County
Los Angeles County Flood Control District
Caltrans
City of Carson
City of Compton
City of Gardena
City of Los Angeles
City of Long Beach
City of Torrance

YV VYV VY VVYYVYYVY

2. Greater Los Angeles and Long Beach Harbor Waters Responsible Parties
e Greater Los Angeles and Long Beach Harbor Waters MS4 Permittees
> Los Angeles County
Los Angeles County Flood Control District
Caltrans
Bellflower
City of Lakewood
City of Long Beach
City of Los Angeles
City of Paramount
City of Signal Hill
City of Rolling Hills
City of Rolling Hills Estates
Rancho Palos Verdes
City of Los Angeles (including the Port of Los Angeles)
City of Long Beach (including the Port of Long Beach)
State Lands Commission
Individual and General Stormwater Permit Enrollees
Other Non-stormwater Permittees, including City of Los Angeles (TIWRP)
Los Angeles River Estuary Subgroup for bed sediment and fish:

YV V VY VY VVYVYVY
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Los Angeles County
Los Angeles County Flood Control District
City of Long Beach
City of Los Angeles
City of Signal Hill
> Caltrans
e Consolidated Slip Responsible Parties subgroup
> Consolidated Slip MS4 Permittees
= Los Angeles County
= Los Angeles County Flood Control District
= City of Los Angeles

YV VV VY V

3. Los Angeles River and San Gabriel River Watershed TMDLs Responsible Parties
e Los Angeles River and San Gabriel River metals TMDLs responsible parties (For list of responsible parties, see Chapter 7-13 herein and
US EPA, “Total Maximum Daily Loads for Metals and Selenium: San Gabriel River and Impaired Tributaries”, March 26, 2007.)



Western States Petroleum Association
Credible Solutions e Responsive Service e Since 1907

February 22, 2011

Ms. Thanloan Nguyen

California Regional Water Quality Control Board, Los Angeles Region
320 W. 4™ Street, Suite 200

Los Angeles, CA 90013

Re: Comments for the Dominguez Channel and Greater Los Angeles and Long Beach Harbor
Waters Toxic Pollutants Total Maximum Daily Loads Draft

Dear Ms. Nguyen,

The Western States Petroleum Association (WSPA) is a non-profit trade association
representing twenty-six companies that explore for, produce, refine, transport and market petroleum,
petroleum products, natural gas and other energy supplies in California, Arizona, Nevada, Oregon,
Washington and Hawaii. WSPA appreciates the opportunity to comment upon the Draft version of the
Dominguez Channel and Greater Los Angeles and Long Beach Harbor Waters Toxic Pollutants Total
Maximum Daily Loads and the accompanying documents (Draft TMDL), released by the Los Angeles
Regional Water Quality Control Board on December 17, 2010.

WSPA member organizations have facilities located adjacent to the Dominguez Channel or its
tributaries (e.g., Torrance Lateral), and would be among those affected by the proposed Draft TMDL.
Our comments center on specific scientific, implementation, and compliance issues of particular
concern to WSPA members.

To facilitate your review, WSPA’s conclusions and/or recommendations are shown in italics.

In evaluating the Draft TMDL and developing these comments, WSPA used Figure 2-1 (p. 12)
of the Draft Staff Report to identify the various freshwater and salt water bodies discussed in the Draft
TMDL. Consistent with Figure 2-1 of the Draft Staff Report, WSPA assumes that the water body
called “Dominguez Channel (Freshwater)” is that part of the Dominguez Channel upstream of
Vermont Avenue (where Vermont Avenue intersects the 91 Freeway, also approximately near the
intersection of the 91 and 110 Freeways). In addition, consistent with Figure 2-1 of the Draft Staff
Report, the remaining portion of the Dominguez Channel was assumed to comprise the Dominguez
Channel Estuary. Thus, WSPA facilities may, from time to time, discharge either to the Dominguez
Channel Estuary or to the Torrance Lateral (which, in turn, discharges to the Dominguez Channel
Estuary) and not to the freshwater portion of the Dominguez Channel.

Freshwater Toxicity
The Draft TMDL assigns interim and final freshwater toxicity allocations to all point and non-

point sources discharging into the water body segment “Dominguez Channel Freshwater” during wet
weather conditions.



Because WSPA member facilities do not discharge to regions that would be regulated by the
Dominguez Channel Freshwater allocations, it seems clear that these toxicity allocations do not apply
to the WSPA member facilities.

Further, WSPA believes that the application of toxicity targets as numeric effluent limits in
NPDES permits is inappropriate for the following reasons:

e Asnoted in recent comments to the State Water Board (attached), we believe that it is
inappropriate to apply toxicity requirements as effluent limitations. Toxicity tests measure the
responses of certain test organisms, and toxicity test results can be influenced by numerous
factors other than and in addition to effluent toxicity. For this reason, failure of any single
toxicity test should not automatically be considered a violation but rather should trigger further
investigation to determine if the effluent is indeed toxic and/or to identify the toxicant(s).

e The Draft TMDL would apply toxicity limits for chronic toxicity to stormwater discharges. As
detailed in the attached comment letter, this use of toxicity testing is inappropriate, as it is
unsupported by appropriate studies and data collection, and because it is unclear that current
chronic toxicity test methods could be applied to stormwater discharges. For example, most
methods require the collection of new samples daily for eight (8) days, and most stormwater
discharges persist for a much shorter time period.

e The Draft TMDL calculates an interim limit for toxicity using “average values” from toxicity
tests conducted by the Los Angeles County Department of Public Works. It is inappropriate to
use the average of available test data as a measure of current performance that can be applied to
a single sample.

e Toxicity testing should be conducted in the receiving water, but the interim and final toxicity
allocations in the Draft TMDL appear to apply to individual effluent samples. This method of
application is inappropriate.

Concentration-Based Water Column Allocations for Metals

The Draft TMDL assigns concentration-based wet-weather-only interim and final metals
allocations to non-MS4 point sources that discharge to the Dominguez Channel Freshwater.

Because WSPA member facilities do not discharge to the Dominguez Channel Freshwater, it
should be clear that these concentration-based allocations do not apply to the WSPA member
facilities.

Torrance Lateral Freshwater and Sediment Allocations

The Draft TMDL assigns concentration-based allocations for metals in freshwater and
sediments (discharges to the Torrance Lateral (see Table 1)), which, in turn, discharge to the
Dominguez Channel Estuary. The impact of the proposed Draft TMDL can depend upon the unique
requirements of each facility and the extent to which companies store the runoff from their facilities
and discharge it to the sanitary sewer system. In general, only excess quantities, such as would occur

YIf numeric toxicity limits were to apply, then, Cal EPA should consider use of acute toxicity (TUa)
limits because of the short-term exposures involved. This approach would be consistent with using
acute water column criteria, which is what the TMDL does for both fresh and marine waters.



from very large storm events, and are discharged to local receiving waters. Thus, discharges from
these facilities occur very rarely, and only under extremely large storm flow conditions.

WSPA understands that the final freshwater allocations, including both mass-based and
concentration-based allocations (summarized in Tables 1 and 2), would be applied only after year 20
of the implementation period. This implementation period is necessary to allow WSPA member
facilities to evaluate and implement additional treatment options to meet the allocations of the Draft
TMDL.

Table 1: Concentration-Based Freshwater and Sediment Allocations for Discharges to
Torrance Lateral

Taken from p. 12 of Attachment A to Resolution No. R11-XXX.

Media Copper Lead Zinc
Water, unfiltered (ug/L) 9.2 39.3 67.6
Sediment (mg/kg dry) 31.6 35.8 121

Table 2: Mass-Based Freshwater Allocations for ExxonMobil Torrance Refinery
Discharges to Torrance Lateral

Taken from p. 12 of Attachment A to Resolution No. R11-XXX.

Media Copper Lead Zinc
Water, unfiltered (kg/yr) 0.9 3.8 6.6

WSPA requests that facilities that discharge to the Dominguez Channel Estuary and Greater
Los Angeles/Long Beach Harbor have the option of using mass-based limits, similar to those applied
to ExxonMobil, instead of the concentration-based limits currently assigned in the Draft TMDL.

For example, in the instance with ExxonMobil, the mass-based sediment allocation were
developed using an average discharge frequency of once every seven (7) years. Using this approach,
WSPA requests that the Draft TMDL state that facility-specific information may be used at the request
of a point source discharger to derive alternative mass-based allocations, consistent with procedures
and methods used by others in the region.

WSPA assumes that the Cities of Los Angeles and Long Beach (and the Ports of Los Angeles
and Long Beach) and the State Lands Commission will be responsible for developing and
implementing the Sediment Management Plans, and that WSPA’s member facilities will not be
responsible for these activities.

This seems appropriate because discharges from WSPA member facilities occur only
infrequently, and the operation of these facilities has not contributed in any substantive way to
pollutants present in the sediments of the water bodies regulated by this Draft TMDL.



Dominguez Channel Estuary Allocations

Interim Sediment Allocations. Interim concentration-based sediment allocations were based
on the 95™ percentile of sediment concentration data collected from 1998-2006 (see Table 3) and
appear to apply to bedded sediments. Although the Draft TMDL and Staff Report are unclear
regarding how these allocations may be implemented in NPDES permits, the Draft TMDL states
(Attachment A to Resolution No. R11-XXX at p. 10), “Regardless of the allocation, permitted
dischargers shall ensure that effluent concentrations and mass discharges do not exceed levels that can
be attained by performance of the facility’s treatment technologies existing at the time of permit
issuance, reissuance or modification.”

WSPA understands that interim sediment allocations would be implemented in members’
NPDES permits as performance-based requirements through year 20 of the implementation period.

Table 3: Interim Concentration-Based Sediment Allocations for the Dominguez Channel
Estuary.

Taken from p. 10 of Attachment A to Resolution No. R11-XXX.

Constituent units Allocation
Copper 220
Lead 510
Zinc mg/kg 789
DDT sediment 1.27
PAH 31.60
PCB 1.490

WSPA has been unable to reproduce the values shown in Table 3 and requests that the
Regional Board provide additional information on the interim sediment concentration estimates
presented in the Draft TMDL, including the dataset upon which the calculation was based and the
methods used to derive the values shown.

Final Salt Water Column Allocations. Final water column allocations are included in the
Draft TMDL for discharges to Dominguez Channel Estuary. Concentration-based final waste load
allocations (WLAS) were assigned to non-MS4 point sources in the Dominguez Channel Estuary and
Inner Harbor, including refineries. These allocations were set equal to the saltwater targets for metals
and human health targets for organic compounds (see Table 4), which were derived from the
California Toxics Rule (CTR). Many of these concentrations are very low (many below current
analytical capabilities) and thus may be exceeded in the Dominguez Channel Estuary under current
conditions. Further, the Staff Report offers no evidence that the use of CTR targets would result in
concentrations of these pollutants in sediments that are below the targets of the Draft TMDL. As noted
below, the Draft TMDL does not appear to be based upon best available science, and the procedures of
the SQO Policy should be used to establish the pollutants of concern for the Draft TMDL, and then to
establish allocations.

In any case, as these are final WLAs, WSPA understands that they would be applied in NPDES
permits only after year 20 of the Implementation Period.



Table 4: Receiving (Salt) Water Column Concentration-Based Final WLAs for the
Dominguez Channel Estuary (applicable 20 years after TMDL adoption).

Taken from p. 12 of Attachment A to Resolution No. R11-XXX.

Constituent Units Allocation

Copper* 3.73
Lead* 8.52
zZinc* 85.6

Total PAHs 0.049**

ug/L

Chlordane 0.00059

4,4'-DDT 0.00059

Dieldrin 0.00014

Total PCBs 0.00017

* The Draft TMDL indicates that the concentration-based WLAs for metals were converted
from the saltwater dissolved CTR criteria using default saltwater translators.

** The Draft TMDL indicates that since CTR human health criteria were not established for
total PAHSs, the lowest CTR criteria for an individual PAH compound (0.049 ug/L) was applied
to the sum of benzo (a) anthracene, benzo (a) pyrene, chrysene, phenanthrene, pyrene, and 2-
methylnaphthalene.

WSPA objects to the WLA for PAH compounds, as it results in a limit for PAHs that is far
more stringent than intended by the CTR. The CTR criteria for these compounds for
protection of human health from consumption of organisms at a level of 10°° are as follows:
benzo(a)anthracene 0.049 ug/L, benzo(a)pyrene 0.049 ug/L, chrysene 0.049 ug/L, phenanthrene
(no CTR limit), pyrene 11,000 ug/L, and 2-methylnaphthalene (no CTR limit). Clearly,
applying a limitation of 0.049 ug/L to the sum of these six PAH compounds is far more
stringent than indicated by the CTR.

WSPA requests that the limits shown in Table 4 above be modified to be made consistent with the
CTR.

Final Mass-based Allocations. The Draft TMDL assigns mass-based allocations for metals
and/or organic pollutants from MS4s discharging to the Dominguez Channel Freshwater, Dominguez
Channel Estuary, and Greater Harbor Waters.

WSPA understands that these mass-based allocations do not apply to the WSPA member
facilities.

Scientific Basis of the Draft TMDL

The State’s SQO Policy, which was approved by USEPA in August 2009, provides a
quantitative process for determining whether or not sediment quality objectives are exceeded in
enclosed bays and harbors. If sediment quality objectives are exceeded (which has not been
established for these waterbodies or as part of the Draft TMDL), the SQO Policy then requires stressor
identification to identify whether or not pollutant(s) are responsible for the observed sediment quality
objective exceedances, and, if so, to identify which pollutant(s) are responsible for the exceedances.



By contrast, the SQG thresholds used in the Draft TMDL (i.e., ERLs and TECs) were
developed for use only as screening tools and were never intended for use as standards or regulatory
endpoints, and the use of SQGs has been supplanted by the SQO Policy in California. SQGs are
frequently unrelated to actual toxicity or impact within the sediments. In fact, the use of SQGs has
resulted in Draft TMDL targets that are likely to be unnecessarily and artificially low. A comparison
of available sediment concentration data to the targets established for sediment by the Draft TMDL
indicates that virtually the entire Harbor would be considered impaired. However, analyses performed
by SCCWRP pursuant to the SQO Policy (and relied upon by Regional Board staff in developing the
cost estimates of the Draft TMDL) indicates that a far smaller portion of the Harbor would exceed the
objectives of the SQO Policy.

As noted in the SQO Policy (at p. 7):

“None of the individual LOE [line of evidence] is sufficiently reliable when used alone
to assess sediment quality impacts due to toxic pollutants. Within a given site, the LOES
applied to assess exposure ... may underestimate or overestimate the risk to benthic
communities and do not indicate causality of specific chemicals. The LOEs applied to
assess biological effects can respond to stresses associated with natural or physical
factors, such as sediment grain size, physical disturbance, or organic enrichment.

Each LOE produces specific information that, when integrated with the other LOEs,
provides a more confident assessment of sediment quality relative to the narrative
objective. When the exposure and effects tools are integrated, the approach can
quantify protection through effects measures and provide predictive capability through
the exposure assessment. [SQO Policy at p. 7]”

Thus, it is wholly inappropriate to use SQGs (a single line of evidence) to develop TMDL
targets or sediment cleanup requirements.

In addition, the failure of the RWQCB or USEPA to perform stressor identification means that
there is no certainty that the pollutants regulated by the Draft TMDL are causing any supposed
impairment. This means that any additional pollutant(s) that may be responsible for any supposed
impairment have not been identified within and will not be addressed by the Draft TMDL.

Further, WSPA notes that although the SQO Policy provides tools (thresholds for three lines of
evidence) that apply within enclosed Bays and Harbors, those tools are not applicable to estuaries such
as the Dominguez Channel Estuary (see SQO Policy at p. 7). Thus, it does not appear that the targets
and allocations of the Draft TMDL can be readily “replaced” or “supplanted” by an analysis performed
pursuant to the State’s SQO Policy.

WSPA requests that the Draft TMDL be amended to eliminate the use of SQGs and to require
the application of the State’s SQO Policy.
Additional Comments on TMDL Implementation

Monitoring Plan. The Draft TMDL indicates that “responsible parties” shall develop a

Monitoring Plan, an Implementation Plan, and a Sediment Management Plan. WSPA member
facilities would be among those entities that fall within the category of “Individual and General



Stormwater Permit Enrollees”. Requiring the Monitoring Plan to be completed within six (6) months
of the effective date of the TMDL is unreasonable.

WSPA suggests that the Draft TMDL be revised to require submittal of the Monitoring Plan at
least twelve (12) months after TMDL adoption, and implementation of the Monitoring Plan at least
twelve (12) months after that date.

ARARs. The Draft TMDL indicates that site-specific cleanup actions could be required at the
two Superfund sites within the Dominguez Channel Watershed - the Montrose and the Del Amo
Superfund Sites. The Draft TMDL indicates that the US EPA has not reached a final remedial decision
on certain Operable Units (OUs) at the Montrose Superfund Site that remain contaminated with DDT.
Moreover, the Draft TMDL states (pg. 27), “The TMDL, its waste load and load allocations, and other
regulatory provisions of this TMDL may be applicable or relevant and appropriate requirements
(ARARYS) as set forth in Section 121(d) of the Comprehensive Environmental Response,
Compensation, and Liability Act (42 U.S.C. 88 9621(d)) for those OUSs.”

As noted above, the SQGs that are used within the Draft TMDL as TMDL targets were never
intended to be used as ARARs and are inappropriate for that purpose.

WSPA objects to the use of the Draft TMDL targets as ARARs for cleanup actions under CERCLA or
any other statute or regulation and requests that this language be deleted from the Draft TMDL.

WSPA appreciates the opportunity to comment upon the Draft TMDL. Please contact Mike
Wang at 626-355-5129 or mwang@wspa.org if you have any questions regarding these comments.

Sincerely,

Patty Senecal

Manager, Southern California Region and Infrastructure Issues
Western States Petroleum Association

310-678-7782



Comment Summary and Responses
Total Maximum Daily Load for Toxic Pollutants in Dominguez Channel

1d Greater Los Angeles and Long Beach Harbor Waters

No, Author |[Comment Response
impaired for copper.” Therclore, the Regional Board should
pursue de-fisting of the water hody for copper. __
1376 Whole Effluent Toxicity
The TMDL stafl report does not discuss the proposed Whole | The Staff Report and the Basin Plan Amendment do address
Effluent Toxicity (WET) policy under review by the Stute the Toxicity Policy now under developnient.
Water Resources Control Board. This TMDL should be either
compatible with the WET policy or pre-empl the policy. As The Staff Report address the Toxicity Policy in Section 3.1.3.
with the proposed WET policy, the TMDL should initially | The Basin Plan Amendment specifies thal “Targets based ou
require only monitoring for toxicity. If toxicity is not found in jnew toxicity criteria Hiat achieve the narrarive Toxicity
a water body, then it should be a lower priority to do objective of Chapter 3 of this Basin Plan way substitute for
monitoring for lhe individual potlutants: I toxicity is found, a |te TU, of 1, when those new criteria are adopted and in
toxicity identification evaluation (TIE) or additional effect..”
monitoring could be required consistent with the WET poticy
(o identily the pollutant(s) causing the Loxicity: In addition, The Staff Repon and BPA have heen revised 1o
_nr:._@ that (he intetim Loxicity WLA shall be implemented as
a Lrigger requiring additional evaluation (c.g., Toxicity
Identification Evaluations).
378 Funding:
Due to limited competing resources, and having to aidress
70 active TMDLs statewide (with many in the pipeling), The Staft Basin Pan Amendment has been modified to
Caltrans is facing a challenge to address the TMDLs outside linclude several new methods of determining compliance; sec
of the funding allocated to applicable highway projects. response to Comments 21.1, 203 and 21.5.
Caltrans does nol have the authority 10 1mpose user of utility
{ees to pay for the TMDL implementation. Caltrans requests The implementation schedule is 20 years long, giving
ihal the difficulty in funding be acknowledged and that responsible parties sufficient flexibility in addressing TMDL
Janguage be added to the TMDL to allow for flexibility in requircments.
implementation during times of funding challenges.
38. Western States Petroleum Association
38.1 Tn evaluating the Draft TMDL and developing these Comment noted and detuiled response to comments ire
comments, WSPA used Figure 2-1 (p. 12) of the Draft Staft | immediately below.
Report to identify the various freshwater and sall water bodies

244




Comment Summary and Responscs
Total Maximum Daily Load for Toxic Pollutants in Domingucz Channel and Greater Los Angeles and Long Beach Harbor Waters

Ec. Author  [Conument Response

discharges do not exceed levels that can be altained by ]
performance of the facility's treatment lechnologies existing
at the time of permit issuance, reissuance or modification.”

WSPA understands that interint sediment
allocations would be implemented in members' NPDES
pernits as performance-based regiiremenis through vear
20 of the implementarion period.

Table 3: Interim Concentration-Based Sediment
Allocations for the Dominguez Channel
Estuary.

Taken from p. 10 of Attachment A to Resolution No. Rl -

XXX.
= — _— e
Constituent | units Allocation

| Copper "l wlw.o|..|L
_.m@ il 510 |
Zinc | mgkg | 789
DDT sediment | 1.27

| PAH J 31.60 |
wﬁ@. 4 1.490

WSPA has been unable to reproduce the values shown in
Table 3 and requesis that the Regional Board provide
additional information on the interim sediment concentration
estimates presented in the Draft TMDL, including the datasct
upon which the calculation was based and the methods used to
derive the values shown.

33.6a Final Salt Water Column Allocations. The TMDL includes saltwater walcr column allocations for
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Total Maximum Daily Load for Toxie Pollut

Comment Summary and Responses

ants in Domingucz Channel and Greater Los Angeles and Long Beach Harbor Watcers

No.

Author

Comment

Respotise

Final water column allocations are included in the
Draft TMDL for discharges © Dominguez Channel Estoary.
Concentration-based final waste load aliocations (WLAS)
were assigned to non-MS4 poinl sources in the Dominguez
Channel Estuary and Inner Harbor, including refineries.
These allocations were set equal to the sultwater targets for
metals and human health targets for organic compounds (see

Table 4), which were derived from the Califorma Toxics
Rule (CTR). Many of these concenirations are very low
(many below curtent analytical capahilities) and thus may be
exceoded in the Dominguez Channel Esinary under current
conditions. Further, the Stafl Report oflesrs no evidence that
the use of CTR largets wouid result in concentrations of
these pollutants in sediments that arc below the targets of the
Draft TMDL. As noted below, the Draft TMDL does not
appear to be based upon besi available science, and the
procedures ol the SQO Policy should be used to estahlish the
pollutants of concem for the Dratt TMDL, and then to
cetablish aliocations.

in any case, as these are final WLAs, WSPA understands that
they would be applied in NPDES permits only after year 20 of
the Implementation Perioi.

Table 4: Receiving (Salf) Water Column Congcentsation-
Based Final WLAs for the Domingucz Channel Estuary
(wpplicable 20 years after TMDL adoption).

Taken from p. 12 of Attachment A to Resoluiion No. Rl 1-
XXX,

Constituent Units Allocation

Dominguez Estuary. These are equivalent

— —_— ]

criteria for 1ot metals 10 protect aguatic organisms as well us
recognize that (otal metals will contribute some portion to
sediment metal levels via precipitation and setiling. With
appropriate sample prepasation (removal of sall matrix), these

concenlrations are achicvable via st andard
methods; e.g., ICP-MS.

For total PAHs and hioaccumulative organics, these _

allocations arc set equal 1o CTR human he

consumption of organisms only. We acknowledge that

bioaccumufative pollutant concentrations i

although not *below current analytical capabilities’. Several
modilied monitoring methods are viable for deiccting these
compounds in unfittercd samples, including passive samplers
or high volume extraction techniques. The refineries have in
the past provided non-detect results simply because ihey have
not contracted with laboratorics with sufficiently low
detection limits. The sensilivity of measuring devices has !
improved over past 20 years; the refincries should
accordingly improve their analytical results using current

technologics for agqueous saline solutions,
campounds.

10 CTR chronic

analytical

alth criteria for

yre very low,
Y

especially for PAH
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Tesoro Refining & Marketing Company LLC

In the Matter of Waste Discharge Requirements and National Pollutant
Discharge Elimination System Permit (Order No. R4-2013-0157, NPDES
No. CA0059153) and Time Schedule Order (Order No. R4-2013-0158)
Adopted by the Los Angeles Regional Water Quality Control Board

Exhibit 3
Post-TMDL Communications




| ,‘ California Regional Water Quality Control Board
\ Los Angeles Region
) . 320 W. 4% Street, Suite 200, Los Angeles, California 90013

(213) 576-6600 * FAX (213) 576-6640

Matthew Rodriquez http://www.waterboards.ca.gov/losangeles Edmund G. Brown Jr.

Secretary for : . Governor .
Environmental Protection : .

' February 14, 2012

Ms. Alexis Strauss, Director (WTR- 1)

Water Division

U.S. Environmental Protection Agency, Reglon 9
75 Hawthorne Street

San Francisco, California 94105

" Dear Ms. Strauss:

REQUEST FOR U.S. ENVIRONMENTAL PROTECTION AGENCY APPROVAL OF AN
AMENDMENT TO THE WATER QUALITY CONTROL PLAN FOR THE LOS ANGELES
REGION TO INCORPORATE A TOTAL MAXIMUM DAILY LOAD FOR TOXIC '
POLLUTANTS IN DOMINGUEZ CHANNEL AND GREATER LOS ANGELES AND
LONG BEACH HARBOR WATERS

~ Pursuant to federal Clean Water Act Section 303(d)(2) and 303(0)(2) we are submitting
for U.S: Environmental Protection Agency's (U.S. EPA's) approval, an amendment to
the Water Quality Control Plan for the Los Angeles Region (Basin Plan) to incorporate a
Total Maximum Daily Load (TMDL) for toxic pollutants in Dominguez Channel and
Greater Los Angeles and Long Beach Harbor Waters. The Basin Plan amendment was
adopted by the Los Angeles Regional Water Quality Control Board (Los Angeles Water
Board) on May 5, 2011 under Resolution No. R11-008. The Basin Plan amendment was
approved by the State Water Resources Control Board (State Water Board) on -
February 7, 2012 under Resolution No. 2012-0008.

The amendment documentation (portions of the Los Angeles Water Board
. administrative record and State Water Board administrative record) is being sent to
“Cindy Lin for review of the TMDL. .

In accordance with your request, we are submitting this amendment concurrently to
both U.S. EPA and the Office of Admlnlstratlve Law (OAL). OAL's approval letter will be
transmitted upon receipt. '

* We look forward to receiving your approval of this Basin Plan amendment. If you have
_ any questions on this subject, you may contact me at (213) 576-6605
(sunqer@waterboards ca.gov).

California Environmental Protection Agency

o
ok Recycled Paper



Ms. Alexis Strauss ' -2- ' February 14, 2012

You may also contact Thanhloan Nguyen at (213) 576-6689
(thguyen@waterboards.ca.gov), who is the lead staff person on this matter, or L.B. Nye
Ph.D., Chief TMDL Unit 1, at (213) 576-6785 (Inye@waterboards.ca.gov).

Sincerely,

- Samuel Unger

Executive Officer
Los Angeles Regional Water Quality Control Board

~cc: (with amendment documentation)

Ms. Clndy Lin (WTR-2) .
U.S. Environmental Protection Agency
75 Hawthorne Street

San Francisco, California 94105

cc: (without amendment doeumentation)

Ms. Janet Hashimoto (WTR-2)

U.S. Environmental Protection Agency
75 Hawthorne Street” '

San Francisco, California 94105

‘\

California Environmental Protection Agency

Q s Recycled Paper
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M UNITED STATES ENVIRON MENTAL PROTECTION AGENCY
L REGION jx

L] mR
= 75 Hawthorne Street
San Francisco, CA 944 065-3901

MAR 2 3 2012

ANOEL ™

A

Aggnct

Bam Unger

Executive Officer

Regional Water Quality Control Board
Los Angeles Region

320 W. 4" Street. Suite 200

Los Angeles. Californiz 90013

Dear Mr. Unger:

Thank you for submitting the Basin Plan Amendinent containing the Total Maximum Daily Load
(TMDL) for 1oxic pollutants (metals, chlordane. dieldrin. wxaphene, PAHs. DDT and PCBs) in the
Doniinguez Channet sy greater Los Angeles-Long Beach Harbor waters. Based ou the United Siares
Environmenial Protection Ageney's (EPA) review of the TMDL subminal under Clean Water Act
(CWA) section 303(d), | have coneluded the TMDL adequately addresses the pollutants of concern
and. upon implemeniation. will resuit in atainment of the applicable water quahty standards for the
Doninguez Channe! and greater Los Angeles-Long Beach Harbor waters. All tequired elements are
adequately addressed: therefore. the TMDL is hereby approved pursuant to CWA section 303(d)(2).

EPA received the State Warer Resownees Control Board's compiete TMDL package for approval on
March 22, 2011. The TMDL includes waste toad and loud allocations as needed. takes into
consideration seasonal variations and critical conditions, and provides an adequate margin of safety,
The State has provided adequate opportunities for public review and comment on the TMDL. and
deseribed how public comments were cousidered in the final TMDL.

The TMDL submitial also contamns a detailed plan ror nnplementing the TMDL. Current federal
regulations do not define TMDLs ag containing implementation plans: therefore. EPA is not taking
action on the implementation plan provided with this TMDL. However. EPA coneurs with the State’s
proposed implementation approaches.

If you have any guestions concerning this approval. please call me at (415) 972-3572 or Cindy Lin at
(213) 244-1803.

Sinccr@;ly.

%‘:&L/) J;‘T‘-\Mfff /??JM&M&A 20/

Alexis Strausy
Director, Water Division

Enclosare

Te: Tom Howard. SWRCB

Privrest 1y Reeveled Poper
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Water Boards

L.os Angeles Regional Waler Quality Control Board

August 31, 2012

Nancy Woo, Acting Water Division Direclor
Mail Code WTR-1

LS EPA Region 9

75 Hawthorne Street

San Francisco, CA 94105

TOTAL MAXIMUM DAILY LOAD FOR TOXIC POLLUTANTS IN DOMINGUEZ CHANNEL
AND GREATER LOS ANGELES AND LONG BEACH HARBOR WATERS

Dear Ms. Woo,

On February 14, 2012, the Los Angeles Regional Water Quality Control Board (Los Angeles
Water Board) requested U.S. Envircnmental Protection Agency (USEPA) approval of the Total
Maximum Daily Load for Toxic Pollutants in Dominguez Channel and Greater Los Angeles and
Long Beach Harhor Waters (hereinafler, Harbers Toxics TMDL or TMDL). At that ime, the Los
Angeles Water Board requested approval of the TMDL, and the associated implementation pian
adopted as part of the State’s action, pursuant to both sections 303(c)(2) and 303(d)(2) of the
Ciean Water Act (CWA). On March 23, 2012, USEPA approved the TMDL pursuant to only
CWA section 303(d)(2). USEPA later requested clarification regarding which portions of the
TMDL the Los Angeles Water Board seeks approval of pursuant to CWA section 303(c)(2).

The Los Angeles Waler Board and the State Water Resources Control Board (State Water
Board) (collectively, Water Beards) are seeking authority to provide compliance scheduies
consistent with the waste load allocations (WLAs), including interim WLAS, that are based on
California Toxics Rule (CTR) criteria and the associated implementation schedule in the
Harbxors Toxics TMDL, and which will be included in NPDES permits pursuant lo CWA section
301(b)(1)XC). Without CWA section 303(c)(2) approval, compliance scheduies for CTR criteria
are no longer authorized pursuant to the CTR or by the State Water Board's Policy for
Compliance Schedules in National Pollutant Discharge Elimination System Permits (Resolution
No. 2008-0025) (hereinafter, Compliance Schedule Poiicy). Accordingly, this letter dlarifies our
submission dated February 14, 2012, fo request that USEPA approve, pursuant to CWA section
303(c)(2), the reguest for compliance schedule granting authority conlained in  the
impiementation plan in the TMDL for CTR-based WLAs assigned fo the following categories of
NPDES dischargers and poflutanis:




Ms. Nancy Woo, USEPA -2 - August 31, 2012

NPDES Dischargérs Pollutant

Non-MS4 Stormwaler Dischargers - General | Copper, Lead, Zinc, DDT, Dieldrin, Total
Construction,  General  Industrial,  and | PCBs, PAHs, Chlordane and Pyrene
individual industrial permitiees

Other Non-Stormwaler dischargers Copper, Lead, and Zinc !

With respect to a municipal separate storm sewer (MS4) permit thal contains effluznt limitations
purstant to CWA sections 402(p)(3)(B) and/or 303(d), the Water Boards have concluded that
CWA section 303(c)(2) approval for compliance schedule autharization is not required to allow a
compliance schedule for waler quality standards in a MS4 permit. This is because the
Compliance Schedule Policy does not apply to MS4 permits, as the Folicy expressly anly
applies to NPDES permits with effiuent limitations established under CWA section J0T(bYNC).
MS4 permits are not subject to CWA section 301(b)(1)(C). Rather, effluent limitations in M34
permils are established pursuant to CWA section 402(p)(3)(B), and, if applicable, section
303(d). The Water Boards' conclusions about TMDL implementation plans and MS4 permits
extend to all water qualily standards, whether promulgated by USEPA or ihe State. Therefore,
the Los Angeles Walter Board does not believe CWA section 303(c)H2) approval of the
implementation plan in the Harbors Toxics TMDL for CTR-based WLAs for MS4 dischargers,
including the California Department of Transportation {Callrans), is required to include
compliance schedules in MS4 permits. However, if USEPA disagrees with this conclusion, the
Los Angeles Water Board hereby requests CWA section 303(c)(2) approval for compliance
schedule granting authority consistent with the implementation pian in the Harbors Toxics TMDL
associated with CTR-based WLAs assigned to MS4 discharges as well, including those
assigned to Caltrans. The Watler Boards undersiand that lhe requiremenis of 40 Code of
Federal Regulations (CFR} section 122.47 must be satisfied when including compliance
schedules in any NPDES permit.

In adopting the Harbors Toxics TMDL, the Los Angeles Water Board analyzed the iime
necessary for all NPDES dischargers to achieve the WLAs established in the TMDL. The Los
Angeles Water Board determined that a maximum of 20 vears is needed {or these dischargers
to fuly implement programs to achieve the CTR-based WLAs. In eslabiishing the
implementation schedule, the Los Angeles Water Board considered the technical challenges,
complexities due lo multiple responsible parties and the need for multi-party agreements, and
the presence of Superfund siles, as well as the multitude of programs that are likely to ba
impiemented to achieve the WIL.As. The 20-year implementation schedule provides sufficient
time for flexibility in cornpliance methods to deal with uncertainties and to allow for prioritization
of aclions while achieving water quality as soon as possible consistent with 40 CFR section
122,47, Section 7.2 of the Los Angeles Water Board's TMDL. Stalf Report details the
development of the schedule. During the incorporation of WLAs into permits as water quality
based effluent limitations, the Water Boards will provide justification supporting the compliance
schadules, drawing upon this analysis and other information as necessary, to ensure the
compliance schadules maet the requirements of 40 CFR section 122.47.



Ms. Nancy Woo, USEF. -3 August 31, 2012

if you have any guestions regarding this request, please do not hesitate to contact Renee
Purdy, Section Chief of Regicnal Programs, at {213) 576-6622 or Jennifer Fordyce, Los Angeles
Water Board Counsel, at (916} 342-6682.

Sincerely,
i

]

Samuel lfnger, PE L
Executive Officer
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

MAY 1 O 2007 OFFICE OF

WATEH

MEMORANDUM

SUBIECT:  Compliance Schedules for Water
NPDES Permits

ity-Based Effluent Limitations in

-

FROM: James A. Hanlon, Di i

Office of Wastewat

TO: Alexis Strauss, Direct r
Water Division
EPA Region 9

Recently, in discussions with Region 9, questions have been raised concerning the
use of compliance schedules in National Pollutant Discharge Elimination System
{NPDES) pennits consistent with the Clean Water Act (CWA) and its implementing
regulations at 40 C.F.R. § 122.47. The use of compliance schedules in NPDES permits is
also the subject of ongoing litigation in California. The purpose of this memo is to
provide a framework for the review of permits consistent with the CWA and its
implementing regulations.

When mavya permitting authority include a compliance schedule in a permit for the
purpese of achieving a water quality-based effluent limitation?

In In The Matter of Star-Kist Caribe, Inc., 3 E.AD. 172, 175, 177 {(1990), the
EPA Administrator interpreted section 301(b)(I)}(C) ofthe CW A to mean that 1} after
July 1, 1977, pennits must require immediate compliance with (i.e., may not contain
compliance schedules for) effluent limitations based on water quality standards adopted
before July [, 1977, and 2) compliance schedules are allowed for effluent limitations
based on standards adopted after that date only if the State has clearly indicated in its
water quality standards or implementing regulations that it intends to allow them.
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What principles are applicable to assessing whether a compliance schedule for achieving
a water quality-based effluent lmitation is consistent with the CWA and its irnplementing
regulations?

. "When appropriate,” NPDES permits may include "a schedule of
compliance leading to compliance with CWA and regulations ... as soon as possible, but
not later than the applicable statutory deadline under the CWA." 40 C.F.R. §
122.47(a)(1). Compliance schedules that are longer than one year in duration must set
forth intertm requirements and dates for their achievement. 40 c.F.R. § 122.47(a)(3).

2 Any compliance schedule contained in an NPDES permit must be an
"enforceable sequence of actions or operations leading to compliance with a [water
quality-based] effluent linitation ["WQBEL"]" as required by the definition of "schedule
of compliance” in section 502(17) of the CWA. See aiso 40 ¢.F.R. § 122.2 (definition of
schedule of compliance).

3. Any compliance schedule contained in an NPDES pennit must include an
enforceable final effluent Hinitation and a date for its achievement that is within the
timeframe allowed by the applicable state or federal law provision authorizing
compliance schedules as required by CWA sections 301(b)(1)(C); 502(17); the
Administrator's decision in Star-Kist Caribe, Inc. 3 E.AD. 172, 175, 177-178 (1990});
and EPA regulations at 40 C.E.R. §§ 122.2, 122.44(d) and 122.44(d)(I)(vii)(A).

4. Any compliance schedule that extends past the expiration date of a pennit
inust include the final effluent liinitations in the pennit in order to ensure enforceability
of the compliance schedule as required by CW A section 502(17) and 40 C.F.R. § 122.2
(definition ofschedule of comnpliance).

5. In order to grant a compliance schedule in an NPDES pennit, the
pennitting authority has to make a reasonable finding, adequately supported by the
adininistrative record, that the compliance schedule "willlead{] io compliance with an
effluent limitation ... " "to meet water quality standards" by the end of the compliance
schedule as required by sections 301(b)(1){C) and 502(17) of the CWA. See also 40
C.F.R. §§ 122.2, 122.44(d)(13(vii){A).

6. In order to grant a compliance schedule in an NPDES pennit, the
permitting authority has to make a reasonable finding, adequately supported by the
administrative record and described in the fact sheet (40 C.F.R. § 124.8), thata
compliance schedule is "appropriate” and that compliance with the final WQBEL s
required "as soon as possible." See 40 C.IF.R. §§ 122.47(a), 122.47(a)(1).

7. In order to grant a comnpliance schedule in an NPDES pennit, the
permitting authority has to make a reasonable finding, adequately supported by the
administrative record, that the discharger cannot inmediately comply with the WQBEL
upon the effective date of the pennit. 40 C.F.R. §§ 122.47, 122.47(a)(1).



8. Factors relevant to whether a compliance schedule in a specific permit is
"appropriate” under 40 C.F.R. § 122.47(a) include: how inuch thne the discharger has
already had to meet the WQBEL(s) under prior pennits; the extent to which the
discharger has inade good faith efforts to comnply with the WQBELs and other
requirements in its prior pennit(s); whether there is any need for modifications to
treatment facilities, operations or measures to meet the WQBELs and if so, how long
would it take to implement the modifications to treatment, operations or other measures;
or whether the discharger would be expected to use the samne treatment facilities,
operations or other measures to meet the WQBEL as it would have used to meet the
WOQBEL in its prior permit.

9. Factors relevant to a eonclusion that a particular compliance schedule
requires compliance with the WQBEL "as soon as possible,” as required by 40 C.F.R. §
122.47(a)(I) include: consideration of the steps needed to modify or install treatment
facilities, operations or other ineasures and the time those steps wouid take. The
pennitting authority should not simply presume that a compliance schedule be based on
the maximuwmn time period allowed by a State's authorizing provision.

10. A compliance schedule based solely on time necded to develop a Total
Maximum Daily Load is not appropriate, consistent with EPA's letter of October 23,
2006, to Celeste Cantu, Executive Director of the California State Water Resources
Control Beard, in which EPA disapproved a provision ofthe Policy for Implementation
of Toxic Standards for Iniand Surface Waters, Enclosed Bays, and Estuaries for
California.

11. A compliance schedule based solely on time needed to develop a Use
Attainability Analysis is also not appropriate, consistent with EPA's letter of February
20, 2007, to Doyle Childers, Director Missouri Department of Natural Resources, nor is a
compliance schedule based solely on tiine needed to develop a site specific criterion, for
the same reasons as set forth in the October 23, 2006, (referenced in Paragraph 10) and
February 20, 2007 letters.

If you have any questions, please contact ine at (202) 564-0748 or have your staff
contact Linda Boornazian at (202) 564-0221.



Tesoro Refining & Marketing Company LLC

In the Matter of Waste Discharge Requirements and National Pollutant
Discharge Elimination System Permit (Order No. R4-2013-0157, NPDES
No. CA0059153) and Time Schedule Order (Order No. R4-2013-0158)
Adopted by the Los Angeles Regional Water Quality Control Board

Exhibit 4
Petitioner’s 9/9/13 Comment Letter
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TESORO

Tesoro Refining & Marketing Company'LLC

Los Angeies Refinery — Calciner Operations
1175 Carrack Avenue

Mailing Address: P.O. Box 1028

Wilmington, CA 90748-1028

United States of America ]

Tetephone: +1 (562) 499-3200

Via U.5. Mall and Email {to recipients and losangeles @waterboards.ca.gov)

September 9, 2013

Mr. Samuel Unger, Ms. Cassandra Owens and Ms. Rosario. Aston
California Regional Water Quality Control Board

Los Angeles Region

320 W. 4th Street, Suite 200

Los Angeles, CA 90013

Re: Comments on August 9, 2013 Revised Tentative Waste Discharge Reguirements Proposed For
Tesoro Refining & Marketing Company, LLC, Wilmington Calciner and based on the waste load
allocations {“WLAs") of Total Maximum Daily Load for Toxic Pollutants in Dominguez Channel
and Greater Los Angeles and Long Beach Harbor Waters {“Harbor Toxics TMDL” or “TMDL”)

Dear Ms. Owens, Ms. Aston, and Mr, Unger:

We continue to oppose immediately applicable monitoring duties and numeric effluent limits
for lead, 4,4'-dichiorodiphenyltrichloroethane (4,4’-DDT or “DDT”)! and total polychlorinated biphenyls
{"PCBs") in the above-referenced proposed Waste Discharge Requirements (“Proposed WDRs") for the
Wilmington Calciner (“Calciner” or “Facility”), 1175 Carrack Ave., Wilmington, CA (NPDES No. 0059153,
Cl No. 6571). The Calciner’s operations do not discharge DDT or PCBs at all or lead at actionable levels,
No DDT or PCBs have been detected in the Calciner process waters, and any actionable levels of lead
detected so far are not believed to originate from the Facility. These pollutants come primarily, if not
exclusively, from the air, not the Calciner. In absence of data showing these are from the Calciner, these
monitoring duties and limits are improper and inappropriate. We request that you strike them from the
Proposed WDRs. Should the monitoring duties and limits remain, we ask that they appear as monitoring
threshotds only and that monitoring apply only during years in which a discharge from the Facility
occurs.

Further, the Calciner’s discharges are very infrequent because it has a 900,000-gallon pond
structure where the Facility takes in storm water and combines it with Facility process water in the pond'
for re-use on site. The Facility has the capacity to retain water for a 50-year, 24-hour storm.

Accordingly, we also request that the permit include a design storm provision and other changes to
reflect the infrequency of discharge from the Facility.

Given the many technical and legal issues in this tentative permit, we request 45 minutes to
present our concerns during the Cctober 3, 2013 hearing.

' For simplicity, we refer to 4,4’-0DT as DDT at times in Our comments,
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As apptlied to the Calciner, the Proposed WDRs are unreasonabie. Although the last discharge
from the Calciner was more than eight years ago — and despite many meetings with staff’ —the
Proposed WDRs have remained essentially the same as proposed on April 16, 2012. They require that
Tesaro, either by itself or as part of a group monitoring effort, prepare and implement a monitoring plan
that will include water column sampling, sediment monitoring, and fish tissue monitoring within the
Long Beach inner Harbor Area. (Proposed WDRs at p. 23.} The Proposed WDRs also include new
numeric water guality hased effluent limitations {(*“WQBELs") for lead, DDT and PCBs, which are hased
on the Harbor Toxics TMDL.® (/d. at 15 and F-25.) Failure to meet the limits or monitoring duties carries
the risk of penalties of up to 537,500 per day per violation. (33 U.5.C. § 1319(d} (adjusted from $25,000
to $37,500 pursuant to 74 Fed. Reg. 626, 627 {2009).). For a facility that discharges once every 50 years,
these monitoring duties, limits, and potential penalties are wholly unreasonable and not supported by
data or law.

The TMDL that forms the legai basis of the new limits and maonitoring duties was developed and
based on a 20-year implementation schedule that the Regional Board and EPA eliminated without notice
to stakeholders. The Regional Board and EPA communicated about the schedule with each other from
about February 2012 through August 2012, and on November 8, 2012, the Regional Board and EPA
effectively eliminated the 20-year schedule altogether. (See Attachment A to this letter.} instead,
compliance schedules are available to dischargers who can show they “cannot immediately comply with
the WQBEL upon the effective date of the permit.” (/d. at page 2 of the May 10, 2007 EPA
Memorandum.)

The Calciner daes not know if it can comply with the new Proposed WDRs because it has not
discharged for eight years; accardingly, the Facility proposed a Time Schedufe Order (TSO) to staff on
March 28, 2013 and will be submitting a separate letter with comments and suggested revisions to the
TS0 that staff proposes. The TSO that the Calciner proposed includes a study to see if the Caiciner’s
conveyances are likely to carry DDT, PCB, and lead from atmospheric deposition. if a TSO is necessary in
this matter, we would like confirmation that it can be followed with a compliance scheduie if the
Calciner finds it cannot comply with the new WQBELs for DDT, PCB, and |ead.

This TMDL-related permit is fraught with technical and legal complexity. But, at the core, this
case is not that complicated, nor are the Calciner’s requests.

? The parties’ meetings included March 29, 2012, May 17, 2012, December 10, 2012, January 31, 2013,
and june 12, 2013,

* The Proposed WDRs impose the following numeric limits in micrograms per liter (ug/L) or pounds per
day (lbs/day}:

Average Monthly Maximum Daily
Lead 7 ug/L 14 ug/L
0.1 Ibs/day 0.1 Ibs/day
DDT 0.0006 ug/L 0.001 pg/L
5.4E-06 Ibs/day 1.1E-05 Ibs/day
PCB 0.0002 pg/L 0.0003 pg/L
1.6E-06 ibs/day 3.1E-06 Ibs/day
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Core Facts

The Harbor waters and sediment are contaminated with primarily legacy poltutants, including
DDT and PCBs. These were discharged fong ago and now linger in air and then bounce around from land
surfaces to water surfaces fike grasshoppers. {May 5, 2011 Harbor Toxics TMDL Staff Report at 44, 52,
57, 103 (identifying the primary sources as nonpoint source from legacy sources);* (EPA Guidance,
“Frequently Asked Questions About Atmaospheric Deposition,” {(EPA No. 453, September 2001) at 5.)
According to EPA, grasshopper pollutants are emitted from the original source, transported some
distance, and deposited. From there, a portion is re-emitted, transported further, and re-deposited. As
it rains, the runoff picks up the chemicals. DDT legacy pollution is particularly interesting. It was banned
from use in the early 1970s, so there are no ongoing sources that discharge the pollutant. in fact, for
DDT, the Regional Board has estimated that the amount of DDT from the air to the Inner Harbor waters
is 129 grams per year. This alone exceeds the 3.56-gram-per year total allocated for DDT in the Inner
Harbor, (Attachment A to Resolution No. R11-008 at p. 19.) Similarly, airborne lead remains within the
environment even though leaded gasoline use was discontinued decades ago, and there is abundant
fiterature establishing this.> PCBs also remain within the environment even though the TMDL did not
specifically calculate a load allocation for the atmospheric sources of PCBs; in fact, the TMDL found that
the Harbor waters are a source of PCBs to the atmosphere, and Harbor sediments are a source of PCBs
to the Harbor waters. (TMDL Staff Report, Appendix ili at p. Itl-46.)

Thus, the sources of pollutants to the Harbor are clearly historic, legacy sources, and the
Calciner is not one of them. The Calciner did not use or discharge PCBs, DDT, or lead. There have been
no PCBs or DDT detected at all in pond water at the Facility, based on 2007, 2008, 2009, 2010, and 2011
samples (note that no discharges to receiving waters occurred in these years). The fead that was
detected in pond water is not representative of a discharge and is not known to cause a discharge above
actionable levels. Thus, there is not a single dota point that shows the Facility even discharges PCBs,
DDT, or lead from its processes to receiving waters. {See viso footnote 6 below.)

To confirm this conclusion, the Calciner evaluated whether its coke product could cause a non-
compliant discharge. (June 6, 2012 Comment Letter at App. 2-4.) The Calciner found that if all the
suspended solids in storm water from the Facility originated from coke, concentrations of metals
fincluding lead) would be below the effluent limitations for these constituents. Based on these
calculations and the fact that PCBs and DDT have not been present at the Facility, atmospheric
deposition is the only viable source that could raise the concentrations of these constituents in the

1 See also June 6, 2012 Calciner Comment Letter {submitted by Tesoro’s predecessor, BP) at App. 2-4.
{explaining that “[n]on-point sources, by definition, include pollutants that reach waters from a number of diffuse
land uses and are not regulated through NPDES permits (Staff report at 44);" that “[altmospheric deposition is a
nonpeint source of metals to the watershed through both direct deposition onto waterbody surface and indirect
deposition onto land and then urban runoff carries into the waterbody {(id. at 52)§;]” and that another nonpoint
source of polution includes “fluxes from currently contaminated sediments into the overlying water[.}*

% See, e.g., Harris, A.R., and C.I. Davidson, The Role of Resuspended Soil in Lead Flows in the California
South Coast Air Basin, Environ. Sci. Technol., 2005, 39 {19), pp 7410-7415; Young, T.M., D.A. Heeraman, G.
Sirin, and L.L. Ashbaugh, Resuspensicon of Soil as a Source of Airborne Lead near Industrial Facifities and Highways,
Environ. Sci. Technol., 2002, 36 {11), pp 2484~2490.
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storm water that could in the future be discharged through Facility conveyances.® Further, PCBs, DDT,
and lead sorb strongly to particles, and the particulates would likely settle in the pond water and be
dredged and removed at the Facility.” It, therefore, is highly unlikely that any DDT, PCB, or lead that
{ands on the Facility and is carried to the pond couid reach the Cerritos Channel. (Calciner’s April 2,
2012 Comment Letter.}

Lastly —and even more compelling — if the Calciner and ail other point sources ceased
discharging to the Harbor altogether, the Harbor waters would still exceed the TMDL loads for DDT
and PCBs. (Comment Letter at App. 2-2 {explaining that even if all or most WLAs were close to or equal
to zero, the TMDL for DDT and PCBs would not likely be attained because of the high levels of
background {legacy) pollution).)®

The data show no reasonable likelihood of discharge, yet the Proposed WDRs assume a
discharge and assign to the Calciner significant statutory duties and liabiities, including:

s immediate compliance with TMDL-based numeric limits that were developed on a 20-year
schedule and the risk of significant penalties of up to 537,500 for any violation; and

¢ manitoring that is a science experiment of sorts where the Calciner —a very infrequent
discharger — must go to the Channel and conduct extensive monitoring of water, fish, and
sediment impacted by pollution other dischargers have caused over time. (Although a
monitoring group has been formed, we do not know if we will be able to join the group, or the
terms of participation, and we believe it is whoily inappropriate to impose on one discharger the
duties of several.)

The Calciner’s Reguests

Based on these facts and applicable law, the Calciner has the following requests.
Ideally, we ask that the Regional Board:

1. Strike the TMDL-related limits and associated monitoring. We understand that staff believes
that the mere existence of a Harbor Toxics TMDL compels it to impase numeric lead, DDT, and
PCB limits on each and every NPDES permit holder within the watershed, even those, like the
Calciner, that have no data that industrial processes resuit in the discharge of these pollutants

®1n particular, concentrations of copper, lead, and zinc in coke at Calciner are 1.1, 0.70, and 4.19 mg/kg
on average, and range to maximum values of 10.65, 5.20, and 36 mg/ke, respectively. For total suspended solids
{"T55") concentrations of 38 mg/L {the concentration of TSS in the fast discharge in January 2005], and if it is
assumed that coke is the source of all TSS in storm water from the Facility, concentrations of copper, lead, and zinc
in discharges could range as high as 0.4, 0.2, and 1.4 ug /L {i.e., ail well below the proposed effiuent limitations).
Thus, it is unlikely that exceedances would result from the coke product. See June 6, 2012 comment |etter, at
Appendix 2-4.

" in particuiar, the dredged material from the pond is profiled and typicatly landfilled as non-hazardous
waste.

¥ See Tables 6 and 7 of the November 29, 2010 memorandum from TetraTech to Peter Kozeika at USEPA
Region 9, included in Appendix Il] to the Staff Report for the Harbor TMDL. This memorandum presents model
results for the “existing condition” scenario, and for a hypothetical scenario in which poliutants in inflows to the
Harbor area were reduced to zero. Model results for the two scenarios show no difference in the maximum
pollutant concentrations of DDT and PCBs in Long Beach Inner Harbor sediments, and a theoreticai 2.84% and
1.20% difference for the average concentrations of DDT and PCBs, respectively, in Long Beach Inner Harbor
sediments.
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or those that have no control over the nonpoint-source pallution that enters their facility. But,
the regulatory framework compels the opposite result for three primary reasons:

First, WLAs established by the Harbor Toxics TMDL must be considered but not without
a reasonabie potential analysis that properly considers the infrequent and intermittent nature
of the Calciner’s discharges. Itis unclear that there exists a scientifically appropriate basis for
determining reasonable potential for infrequent, intermittent discharges that occur anly during
extreme storm and high flow conditions. Further, where, as here, point sources are very small
as compared to nonpoint source toadings or to the mass of pollutant already resident in the
receiving water sediments, EPA allows waste minimization plans instead of numeric effluent
limits. ("TMDLs Where Mercury Loadings are Predominantly From Air Depaosition,” at 12 {EPA,
Sept. 2008).) Likewise, the nonpaoint socurce nature of the pollution requires BMPs rather than
numeric limits for such a discharge. {May 20, 2004 Paticy for Implementation and Enforcement
of The Nonpaint Source Pollution Pragram.) And, numeric effluent limits can be higher than the
WLAS in circumstances where nonpaoint source loadings are greater than point source loadings.
(See .e.g, State of Louisiana v. Joint Pipeline Group, 2010 Ark. 374 {2010).)

Second, the Calciner is not an entity that discharges lead, DDT, and PCBs from a point
source to navigable waters and, therefore, has no statutary obligation to obtain or be subject to
a permit for pollutants it never adds to the Channel. it has long been established that no plant
can be “said to be in violation of the [imitations on account of pollutants that it did not add to
the water.” {Appalachian Power Co. v. Train, 545 F.2d 1351, 1378 {4th Cir. 1976).) The
Proposed WDRs are contrary to the National Pollutant Discharge Elimination System (“NPDES").

Third, the California Toxics Rule {“CTR"), 40 C.F.R. § 131.38, is not a basis ta impose
numeric limits for the new Proposed WDRs for lead, PCBs, and DDT. EPA has established an
exceedance frequency of ance every three years for CTR. The Facility discharges only during a
50-year, 24-hour {or larger} storm event. Thus, discharges fram the Facility are expected to
occur far less frequently than once in a three-year period, and to result in a negligible “long-
term” exposure. Further, CTR limits expressly apply only in receiving waters, not end-of-pipe.

Appendix | of our letter provides a legal basis for our position.

in addition, the Calciner believes that it is improper for the permit to require special
studies to conduct monitoring of the Harbor receiving water column, sediments, and fish tissue.
Tesoro requests that these special study requirements be deleted from the permit.

Alternatively, if the numeric WQBELs for lead, DDT, and PCB remain in the permit, we ask that the
Regional Board:

2.

Restore the 20-year implementation schedule for the TMDL and revise the new limits to
numeric action levels that would function as monitering thresholds that apply only during
discharge. We do not believe that the ariginal 20-year impiementation schedule can be
eliminated without industry input. The elimination of the 20-year implementation schedule
required notice to industrial dischargers and the opportunity to be heard. We are also
concerned that the final effluent limitations are becaming final before TMDL reopeners are
considered by the Regional Board, and that anti-backsliding consideratians wauld hinder the
Board’s ability to adjust or madify effluent l[imitations in response to future changes to TMDL
targets and allocations. Appendix I of our letter pravides legal authority for our positian.
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Further, as noted above, the Calciner believes that it is improper for the permit to
require special studies to conduct monitoring of the Harbor receiving water column, sediments,
and fish tissue. Tesoro requests that these special study requirements be deleted from the
permit, or, if that is not passible, that the permit specify that these requirements only apply in
years in which there is a discharge from the Facility to receiving waters. The requirement to
submit a Monitoring Plan and quality assurance project plan {(*QAPP”) 20 months after TMDL
effective date {top of p. 24 of the Proposed WDRs) is also unreasonable. The Harbor Toxics
TMDL became effective in March 2012, so this language would require Tesoro to submit these
documents in October 2013, before the effective date of permit.

Additionally, we ask that the Regional Board:

3a. Allow a compliance storm event provision and revise Average Monthly Effluent Limitation
(AMEL) provisions in the Proposed WDRs. Appendix {ll of this letter describes this point further.

3b. Address the remaining relevant requests from the June 6, 2012 comment letter, namely:

» Eliminate from the Proposed WDRs the new limit for total petroleum hydrocarbons
{"TPH") because the permit already contains oil and grease limits.

# Eliminate the effluent limitations for bacteria from the Proposed WDRs, and include the
bacteria requirements solely as receiving water limitations.

Appendix Il also addresses these points.

4. Address additional technical comments, outlined in Appendix IV of this letter, if the limits
remain in the permit,

5. Confirm that any required TSO can be followed with a compliance schedule if the Calciner’s
studies find the Facility cannot comply with the TMDL-based WQBELs for PCB, DDT, and lead.

Concluding Remarks

in summary, for more than a year, staff have indicated that any pollutant that lands on the
Calciner facility from off site or the air becomes the responsibility of Tesoro to monitor, treat, and
reduce. This position is completely unsupported by law for an industrial discharger. We know of no
legal authority that assigns to industrial dischargers the responsibility to monitor, treat, and reduce
another discharger’s pollutant. The Board has pointed to no authority that allows it to impose numeric
effluent fimitations that would likely force the Calciner to construct and build a treatment system to
treat and reduce pollutants from another source outside the Facility. A facility has no means to control
aerial deposition of legacy pollution, particularly where the waterbody itself is emitting PCBs that can
travel in a grasshopper manner to facilities within the water basin. At the Calciner, street sweeping
already occurs and would address nonpaint source atmospheric depositions of PCBs, DDT, and lead;
however, we know of no evidence that street sweeping is sufficient to reduce legacy pollution from the
air to levels that would allow compliance with the proposed effluent {imitations. Even more compelling
is the fact that there are no data that show the Calciner conveyances carry these pollutants to receiving
waters.

The pollution in the Harbor sediments stems in part from the channel itself (for PCBs) and
historic discharges and/or nonpoint source pollution. The staff report attributes the vast majority of
pollutants to nonpoint source pollution. The condition of the Harbor must be addressed within the
bounds of governing federal and state law. Because the majority of the contamination is nonpoint
source, it falls within the nonpoint source program under the May 20, 2004 Policy for Implementation
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and Enforcement of The Nonpoint Source Pollution Program, but unfortunately California has not
developed its nonpoint source program well like many other states.” So, instead the Board and EPA are
shifting nonpoint source responsibilities disproportionately upon NPDES permit holders. The NPDES
program does not provide the legal authority to shift the burden of nonpoint source clean-up duties to
paint sources, and the TMDL process is not the appropriate tool. A recent Congressional study reached
‘the same conclusion: the Clean Water Act “does not directly regulate nonpeint sources of poliution,
including pollution resuiting from atmospheric deposition,” and state and local agencies also do “not
have authority or tools to control these types of sources and would find it difficult to develop a project
to control atmospheric deposition.” {Claudia Copeland, “EPA Faces Challenges in Addressing Damage
Caused by Airborne Pollutants,” Report to Congressional Requesters at 22-23 {January 2013,
Congressional Research Service, GAO-13-39).)

The lack of apparent regulatory authority to reach atmospheric deposition makes it impossible,
in our view, for the Regional Board to impose numeric limits and monitoring duties based on airborne
pollutants. More troubling is that a violation of a numeric limit or monitoring duty carries a risk of
penalties of $37,500 per day. The Calciner has no reasonable means to control, address, or reduce
airborne contaminants above its Facility, and we believe it is improper and inappropriate to include
limits and duties wholly outside express legal authority and completely unrelated to Facility operations.

The risk of penalty is aggravated further by the Regional Board’s elimination of the 20-year
implementation schedule for the Harbor Toxics TMDL without notice to industrial stakeholders. As we
stated in our June 6, 2012 Comment Letter,’® this eliminates the even playing field for industrial
dischargers and is contrary to the State Water Resources Control Board Water Quality Enforcement
Policy. The Policy mandates fair and consistent enforcement actions, but that is not possible if some
dischargers are punished rather than rewarded for early compliance. (See Policy at § [ {"[t]he goal of the

. Policyisto .. . [define] . . an enforcement process that addresses water quality problems in the most
consistent manner[.]”)

We look forward to your reconsideration of striking the TMDL-based WQBELs for lead, DDT, and,
PCB from the Proposed WDRs as well as all associated monitoring requirements. Should the
requirements remain, we ask that they appear as monitoring thresholds only and that monitoring apply
only during years in which a discharge from the Facility occurs. We also request a design storm,
provision in the permit as described on page one of Appendix lIl.

Smcerely,

4‘%\%‘1 RUL“

Adrian Rosu

® Claudia Copeland, “Clean Water Act and Pollutant Total Maximum Daily Loads {TMDLs),” CRS Report for
Congress Prepared for Members and Committees of Congress at 3, 6 (Sep. 21, 2012, Congressional Research
Service, 7-5700, R42752) {explaining that TMDLs have been criticized as ineffective for restoring impaired waters
when nonpoint sources with few or no controls are the main sources of impairment).

" we explained on page App. 1-2 of our June 6, 2012 comment letter that “[rlequiring a point source to
achieve a limit based on WLAs before 2032 would burden the discharger unfairly as compared to other
dischargers. Making a discharger who can comply early subject to a compliance schedule would subject the
discharger to fines and penaities for any potential excursion above the applicable TMDL-based limits. If the
Proposed WDRs are applied in this manner in the Calciner's and ather permits, their implementation results in
discriminatory action against those who might be able to comply early.”



Appendix |

N THE CLEAN WATER ACT'S TMDL AND NPDES PROGRANMS DO NOT SUPPORT ISSUANCE OF THE
PROPQOSED WDRs

The Clean Water Act’s reguiatory programs do not support the Proposed WDRs for DDT, PCBs,
and lead from off-site or airborne sources.

A. TMDL PROGRAM REQUIRES REASONABLE POTENTIAL, THEN WQBELS “CONSISTENT
WITH” NOT IDENTICAL TO THE WLAs

Where a TMDL exists, federal regulations require a two-step process to develop WQBELs: (a) a
reasonable potential analysis and, if reasonable potential exists to cause or contribute to an excursion
above a water quality standard (“WQS”}, {b) development of effluent limitations that are “consistent
with assumptions and requirements of any available wasteload allocation for the discharge.” (40CFR §
122.44(d){1}{iii) then 40 CFR § 122.44(d}{1){vii}{B}.} EPA has recognized “consistent with” does not
mean “identical to” the WLAs. (65 Fed. Reg. 64746, 64791 (October 30, 2000).) Thus, for example,
“Telffluent limitations for point source discharges for storm water may be narrative . . . in terms of best
management practices[.]” {/d.} Here, the Proposed WDRs for lead, DDT, and PCB improperly skip the
reasonable potential analysis and impose numeric WQBELs identical to the WLAs. This is contrary to the
regulations and unauthorized. The Policy for Implementation of Toxics Standards for Inland Surface
Waters, Enclosed Bays, and Estuaries of California {aka as SIP} in no way removes the federal
requirement of determining reasonable potential under 40 C.F.R. § 122.44(d)(1){i)-(iii).

In addition, Tesoro notes that the reasonable potential procedures contained in the SIP {which,
per footnote 1, does not apply to stormwater) should not be applied to an infrequent, intermittent
discharge that occurs only during storm events, when flow rates in the receiving water are
extraordinarily high. As with the development of numeric limits for storm water discharges, it is unclear
that there exists a scientifically appropriate basis for determining reasonable potential for infrequent,
intermittent discharges that occur only during extreme storm and high flow conditions.

1. Numeric Limits Are Not Appropriate Where Point Sources Provide Small Load

Also, numeric limits are wholly inappropriate when a TMDL involves point sources that provide a
very small foad as compared to nonpoint source loadings. in such situations, EPA atlows waste
minimization plans instead of numeric effluent fimits. {“TMDLs Where Mercury Loadings are
Predominantly From Air Deposition,” at 12 (EPA, Sept. 2008).) EPA states that in “situations where the
pollutant loadings are primarity from air deposition” and “where point sources are very small compared
to loadings frem air deposition, states continue to have the option of implementing the WLA in permits
through mercury minimization plans where appropriate.” (/d. at 12.) Infact, most mercury TMDLs have
identiffed waste minimization plans with follow-up monitoring to implement the WLAs rather than
effluent limitations or criteria applied at end-of-pipe. EPA’s policy is not limited to mercury but extends
to any pollutant from atmospheric deposition. Likewise, the nonpoint source nature of the pollution in
fact requires BMPs rather than numeric limits. (May 20, 2004 Policy for Implementation and
Enforcement of The Nonpoint Source Pollution Program at 7 (“the most successful control of nonpoint
sources is achieved by prevention or by minimizing the generation of NPS discharges.”}).} Clearly,
minimization plans — rather than numeric limits - are the most successful, frequent, and appropriate
means to address nonpoint source atmospheric deposition. Why, then, would the Proposed WDRs
depart fram this practice and instead impose numeric WQBELs? They should not. If the numeric
WQBELs for lead, DDT, and PCB are not stricken from the permit, they should be monitoring thresholds
with BMPs or a waste minimization plan consistent with these policies.
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Impaosing BMPs without numeric limits would be consistent with other TMDL practices we have
been able to evaluate recently. For example, in 2010, the EPA issued a permit to the District of
Columbia Water and Sewer Authority for their Blue Plains Wastewater Treatment Plant {NPDES Permit
Number DC00211 9). The TMDL WLA that the permit implemented was based on four samples from the
facility — very similar to the case here —and in lieu of numeric fimits, EPA required that the permittee
monitor for PCBs and develop and implement BMPs to reduce sources. (/d. at 10.) We believe a similar
approach should be applied to the Calciner’s WDRs.

2. Effluent Limits Can Be, and Should Be, Greater Than WLAs where Point Sources
Contribute Small Loads

Lastly, where, as here, atmaospheric depaosition is the greatest contributor of a pollutant, a
WQBEL in a permit can be greater than a WLA. For example, in State of Louisiana v. Joint Pipeline
Group, 2010 Ark. 374 (2010), the state of Louisiana and certain non-governmental organizations
challenged an NPDES permit because its numeric mercury effluent limit was above the applicable TMDL
WLA. The court affirmed the permit, noting even if the TMDL was zero, the WQS would not be attained
because of the high mercury loadings from nonpaint source pollution and background. {/d. at *10.)

Here, the Harbor Toxics TMDL raises the precise issue in State of Lauisiana. Even if the WLAs
from point sources were zero, the TMDL loads would be exceeded. (Comment Letter at App. 2-2.)* In
such situations, it is inappropriate and unreasonable for staff to interpret applicable regulations to
compel numeric WQBELs equal to the WLAs. Neither the regulations, case law nor established TMDL
practice compels this result.

B. THE NPDES PROGRAM PROVIDES NO BASIS FOR THE PROPOSED WDRS; NPDES
REQUIRES “DISCHARGES OF POLLUTANTS” “BY” PERSOMNS FROM A "POINT SOURCE” —
NONE OF WHICH EXIST HERE

The NPDES Program does not provide a basis for the Proposed WDRs. The Clean Water Act
{“CWA”) prohibits the discharge of pollutants to navigable waters from a point source by any person.
(33 U.S.C. §§ 1311{a)}, 1342.) There are three elements: the discharge must be “by” a person; froma
point source; and of pollutants.

1. Clean Water Action Requires A Discharge “By” A Person But There is None

CWA Section 1311(a) provides that “the discharge of any pollutant by any person shalt be
unfawful.” {33 U.5.C. § 1311{a} (emphasis added).) Stated differently, the CWA makes it unfawful for a
person to discharge any pollutant. The only allowable discharges are under a NPDES permit or other
permit,

a. There is no Legal Responsibility to Remove Pollutants of Others

It is a long-standing principle under the Clean Water Act that “{w]ithout causation, there is no
legal responsibility for removing pollutants fram the water.” (National Wildlife Federation v. Gorsuch,
693 F.2d 156, 182 (D.C. Cir. 1982} {citing Appalachian Power Co. v. Train, 545 F.2d 1351, 1377 {4th Cir.
1976).} No plant can be “said to be in violation of the limitations on account of pollutants that it did not

! See Tables & and 7 of the November 29, 2010 memorandum from TetraTech to Peter Kozelka at USEPA Region 9,
included in Appendix i1l to the Staff Report for the Harbor TMDL. This memerandum presents model results for
the “existing condition” scenario, and for a hypothetical scenario in which pellutants in inflows to the Harbor area
were reduced to zero. Model resuits for the two scenarios show no difference in the maximum poliutant
concentrations of BDT and PCBs in Long Beach Inner Harbor sediments, and a theoretical 2.84% and 1.20%
difference for the average concentrations of DDT and PCBs, respectively, in Long Beach Inner Harbor sediments,
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add to the water.” (Appalachian Power, 545 F.2d at1378.) EPA established tong ago that the addition
fram a point source accurs only if the point source itself physically introduces a poliutant into water
from the outside worid. (Gorsuch, 693 F.2d at 172.)

NPDES permit authority is limited to the pollutants that an entity adds from the outside world,
in Appalachian, industrial dischargers contested EPA’s autharity to require removal of pallutants that
enter a plant through its intake water. The court said that “constituents occurring naturally in the
waterways or occurring as a result of other industrial discharges, do not constitute an addition of
poliutants by a plant through which they pass.” {/d. {emphasis added)}.} The industrial parties argued
that EPA was requiring them to treat and reduce pollutants they did not add. The court agreed this was
beyond the scope of the CWA. The court’s discussion on this point simplified in a brief manner that one
discharger cannot be responsible for treating and reducing the pollutants of “other industrial
discharges.”

Here, the Calciner faces almost the same situation as the parties in Appalachian, The Calciner is
being asked to reduce and treat grasshopper-like nonpaint source pollution that lands an its Facility
from outside sources beyond its control. Those pollutants are “the result of other discharges.” We
know these polutants are nonpoint source because the SWRCB defines nonpoint source poliution as
that which “results from contact between . . . runoff. . .fond] atmospheric deposition[.]” ( May 20,
2004 Policy on the Nonpoint Source Pollution Program at 7 (emphasis added).} Tesoro by no means
adds DDT, PCBs, or lead from the air to stormwater it takes in to use on site. The DDT, PCBs, and
airbarne lead present in starmwater intake come from two nonpaint sources: nonpaint source-
impacted stormwater that picks up dry-depasited DDT, PCB, and lead, and nonpoint-saurce wet
deposition that tands on the surface of the Calciner’s pond. The NPDES program does not make the
Calciner subject to limits for such nonpeint saurce potlution.

b. Nonpoint Source Pollution Does not Convert to Point Source Like the
Board Argues

The Board has argued that nonpoint-source poliution instantly changes into point source
pollution simply because natural forces ~ like wind and rain — bring the pollutant to a facility.
Specifically, the Board argues that point source discharges can occur “regardless of whether the
pollutant came to be present at facility from past activities” as long as the pollutant reaches the water
through a facility conveyance. (See August 9, 2013 Response to Comments at 5.} This regulatory
approach, however, has limited scope. i has been applied in the majority of cases only to the Municipal
Separate Storm Sewer System systems {“MS4s”) (which are designed to treat and reduce the pollutants
of athers) or to property owners who own contaminated land that leaches pollutants into runoff.® This
rule does nat stretch so far as to include every facility where the atmosphere deposits contaminants. if
it did, the NPDES permit system would need to grow by leaps and bounds to include almaost every
sizeable home, church, school and office building where such pollution lands and causes runoff that
exceeds a TMDL WLA. Indeed, the argument that nonpoint source runoff turns into a point source
discharge was rejected in Gorsuch where the pollution simply passed through a dam structure. EPA
concluded long ago that the character of nonpeint source poliution does not change simply because it

? See e.g., . Florida Water Mgmt. Dist. v. Miccostkee Tribe of Indians, 541 U.S. 95, 105 {2004) (holding that one of
the primary goals of the CWA was to impose NPDES permitting requirements on municipal wastewater treatment
ptants and that “discharge of a pollutant” includes point sources that do not themselves generate pollutants but
only convey the pollutant to navigable waters); West Virginia Highlands Conservancy v. Huffman, 625 F.3d 158 {4th
Cir. 2010} {imposing NPDES permitting on a state agency that discharged water during cleanup activities because
the agency was the “superintendent” of the waste from the clean-up activities},
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passes through a facility. (Gorsuch, 693 F.2d at 172-182.) Likewise, the nonpoint source atmospheric
depaosition cannot constitute a point source merely because it passes through the Caiciner’s pond.

2. Point Sources Exist Under Specific Circumstances, None of Which Exist Here

A point source exists where there is (a} a conveyance “from” which a pollutant discharges; and
either {b) an actual discharge of pollutants or {c} a reasonable likelihood that the conveyance will
deposit pollutants to navigable waters.

a. Point Sources Include Only Conveyances “From” Which Pollutants Are
Discharged

Point sources include “any discernible, confined and discrete conveyance, including .. . any pipe,
ditch, . . conduit. . . from which potlutants are or may be discharged. ” 33 U.5.C. § 1362(14) (Emphasis
added). The Second Circuit has found that “from” indicates a starting point and denotes the original
farce of something. (Peconic Baykeeper v. Suffolk City, 600 F 3d 180, 188-189 (2d Cir. 2010).) In Peconic,
the court found that pesticide-spraying airplanes were paint sources because they were a starting point
for pollutants when they sprayed over a waterbady. The court explained, “[t]he pesticides were
discharged ‘from’ the source and not from the air.” (/d. at 188.) Two distinct elements, therefore, are
required to find a point source: (i} a starting point for the pollutant and (i) a conveyance of the
poilutant.

Here, the Calciner is not a point source for DDT, PCBs, or airborne lead because it is not the
starting point for these contaminants and because it has no data to show it canveys the pollutants to
navigable waters. Quite simply, the starting point is the air, not the Calciner. The Facility has no record
of ever handling, managing, or discharging DDT ar PCB chemicals. The Facility also has no reason to
believe that lead from its coke product could be a source of pollution in water. The Calciner can only be
a point source where it is both the starting point and the means of conveyance for a poilutant. Neither
is true here.?

b. Point Sources Involve Actual Addition

Not only is the Calciner not a starting point or iikely means of conveyance for this poliutants, no
actual addition of lead, DDT, or PCB can be established. The law is clear: “In absence of an actual
addition of any pollutant to navigable waters, there is no point source discharge. . . no statutory
obiigation of point sources to comply with EPA regulations . . . and no statutory abligation of points
sources to seek or obtain any NPDES permit in the first instance.” {Envtl. Prot. Info. Ctr. v. Pac. Lumber
Co. ("EPIC”), 469 F. Supp. 2d 803, 827 {N.D. Cal. 2007).) Before issuing the Proposed WDRs as final, the
Regional Board must establish an addition of DDT, PCBs, and [ead by Tesoro from a point source at the
Calciner. No data exists to do so. Pond water sampled in 2007, 2008, 2009, 2010, and 2011 showed no
detection of PCB or DDT. Lead levels detected in the pond were compliant with the proposed limits, but
these may not be representative of actual discharges because they were of pond water.

: Notably, Ninth Circuit courts have followed the Peconic decision and refused to find point source discharges
unless both a starting point and conveyance are found. (Alaska Cmity. Action on Toxics v. Aurora Epergy Servs,, LLC,
2011 U.S. Dist. LEXIS 22173 {D. Alaska 2011) (airborne coal dust is not a paint source without a means of
conveyance); Alaska Cmty. Action on Toxics v. Aurora Energy Servs,, LLC, 2013 U.S, Dist. LEX1S 57516, 54 (D. Alaska
Mar. 28, 2013) (same); Fcological Rights Found. v. Pac. Gas & Elec. Co., 713 F.3d 502, 509 (9th Cir. April 3, 2013)
{utility poles that leach are not point sources without a discrete conveyance).)
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¢. Point Sources Do Not Include the Calciner’s Collection of Stormwater Where
No Reasonably Likelihood of Discharge Exists

To overcame the fack of data, the Board instead argues that the Calciner’s collection of the
rainwater for on-site recycling for cooling water is sufficient to establish the Calciner’s conveyances as
point sources. But again, this position is not supported by law. “Paint source can include collected or
channeied runoff if - and anly if — the “conveyances .. . are reasonably likely to be the means by which
pollutants are ultimately deposited into a navigable water body.” (EPIC, 469 F. Supp. 2d at 821 (citing
Cancerned Area Residents far the Env't v. Southview Farm, 34 F.3d 114, 118 (2d Cir. 1994}).) Thus, courts
have found paint source discharges in numeraus situations where a facility’s collection of waste (in a
pile, a ditch, or other collections) allows pollutants to reach navigahle waters, such as through a pipe
and swale (a ditch) (Sauthview Farm).

Here, the Calciner’s collection of water does not constitute a point source at all because it is
reasonably unlikely that the Calciner waouid channel or convey pollutants to navigable waters. As
explained in the Calciner’s April 2, 2012 comment letter, the Facility discharges only during significant
storm events and after significant removal of settleable solids has occurred in the pond. The Facility also
conducts street sweeping pursuant to Rule 1158 of the South Coast Air Quality Management District,
There is little basis to believe that particulates discharged from the Calciner would reach the sediment
bed of the receiving water; rather, because settieable solids are remaoved at the Facility prior to
discharge, the non-settleable solids that could be discharged would likely be carried through the
receiving waters without settling to the sediment bed. This is particularly true because discharges will
occur aonly during extremely large starm events, when there is a tremendous flow of water from land
surface and rivers throughout the region, and flows through the Harbor area will be unusually large.
Until there are data to show a reascnabie likelihood that the Calciner’s conveyances will depasit
pollutants in the Channel, Tesoro cannot be subject to the Proposed WDRs for lead, DDT, and PCBs.

Based on the foregoing, the Calciner’s conveyances are not paint sources for BDT, PCB, and
airborne sources of lead.

3. At Most, There is a Potential Discharge of Pollutants, but No Actual Discharge of
Pollutants: A Discharge of Pollutants Requires Addition: Effluent Limitations

Require Data

At most, the Proposed WDRs attempt to regulate a patentiol discharge of pollutants from the
Calciner. But, the Board cannot require permits for potential discharges, anly actual discharges to
navigable waters. (Natiana/ Pork Praducers, 635 F.3d 738 (5" Cir. 2011} {striking down for a second time
EPA’s attempts to require confined animal feeding operations — CAFOs — to apply for permits whether or
not the CAFQs discharged).)

a. Discharge of Pollutants

To establish a discharge of pollutants under the CWA, staff must show an addition of pollutants
that is channelized by the Calciner. At times, ownership of a point source will trigger liability on the
theory that “if you own the leaky faucet,’ you are responsible for its ‘drips.’”” (Sierra Club v. £l Paso Gald
Mines, Inc. 421 F.3d 1133, 1145 {10th Cir. 2005).} In Sierra Club, the court held the owners of an
inactive mine shaft responsible “for the discharge of pollutants accurring on their land, whether or not
they acted in some way to cause the discharge.” The court noted:

The introduction of ‘paint source’ into the statutory scheme to define ‘discharge’ and
give context to ‘addition’ can only mean that we fook to whether the point source is
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actively adding pollutants to navigable waters. And if the point source is ‘discharging,’
the ‘person’ who owns or operates the point source is liable under the Act. {id.)

The Calciner is not actively adding pollutants, nor is it an owner who controls contaminated land
that leaches pollutants into runoff. Ciearly, the Calciner’s facility has no means to “control the feaky
faucet” in these circumstances. The “leaks,” so to speak, come from the air and that faucet is too large
to contraol.

b. No Data Exist to Support the Proposed WDRs for Lead, PCB, and DDT

Additionally, there are no data upon which to impose the Proposed WDRs for lead, DDT, and
PCBs. Effluent limits are improper if based on a lack of data. {in the Matter of Chevron U.S.A. Inc., Order
No. WQO 2002-0011, 2002 Cal. Env. Lexis 11, 14-15 {State Water Resources Controi Board, 2002}.)
Without evidence of a discharge, it is improper to impose effluent limits, /d. at 20.* Further, at least one
court has previously held that only the fast three years of data should be used since data before that
timeframe may not accurately reflect the actual plant performance. (See City of Woodland v. CVRWQCB
and SWRCB, Order Granting Writ of Administrative Mandumus, Alameda County Superior Court Case
No. RG04-188200 {May 16, 2005) at page 13 {if no detections three years prior to date of RWQCB Qrder,
then no reasonable potential and the Order should not contain limits for that substance); see also 40
C.F.R. §122.21(j){4){vi} (suggesting using last 4.5 years of data).)

Together the legal authorities and evidence show there is (a) no discharge of pollutants, {b} “by”
Tesoro (¢} from a point source {d) to navigable waters. In absence of these elements, there is “no
statutory obligation of point sources to comply with EPA regulations . . . and no statutory obligation of
point sources to seek or obtain any NPDES permit in the first instance.” (EPIC, 469 F. Supp. 2d at 827.)

C. THE CTR DOES NOT PROVIDE A BASIS FOR THE PROPOSED WDRs

The California Toxics Rule (“CTR”), 40 C.F.R. § 131.38, is not a basis to impose numeric limits for
the new Proposed WDRs for lead, PCBs, and DDT.

EPA has established an exceedance frequency of once every three years for CTR, stating that the
CTR "acute criterion for a polfutant [may] be exceeded no mare than ence in three years on average”
and that “the chronic criterion for a pollutant be exceeded no more than once in three years on the
average.” {65 Fed. Reg. 31682, 31702 (May 18, 2000).)° As noted throughout these comments, the

*1n In the Matter of Chevron U.S.A. Inc., Chevron contended that the Regional Board improperly evaluated its
ability to meet new effluent limits based solely on the use of past performance data that underestimated the true
range of data over time. The State Board agreed. “{W1]e noted the poteatial problems associated with calculating
limits based upon small data sets because the maximum observed value may not be truly representative of the full
range of data.” /d. at 14-15. Chevron also contended that past pesticide manufacturing without other evidence of
discharge did not provide a basis for imposing limits on non-detected compounds. fd. at 19. Again, the State
Board agreed. “Past manufacture of pesticides does not establish the reasonable potential for causing or
contributing to an exceedance . . . if the facility where manufacturing took place has no discharge through which
remaining pesticides couid reach receiving waters.” {/d. at 22.)

* The CTR Final Rule notes, “{t]he aquatic life criteria are considerad by EPA to be protective when applied under
the conditions described in the section 304(a) criteria documents and in the TSD. For example, water body uses
should be protected if the criteria are not exceeded, on average, once every three year period.” (65 Fed. Reg. at
31700). The Rule further specifies as follows:

Exceedances frequency: In a water quality criterion for aquatic life, EPA recommends an
allowable frequency for excursions of the criteria... This allowable frequency provides an
appropriate period of time during which the aguatic community can recover from the effect of

App. [-6



Facility discharges only during a 50-year, 24-hour (or larger} storm event. Thus, discharges from the
Facility are expected to occur far tess frequently than once in a three-year period, and to resultin a
negligible “long-term” exposure when compared to a 70-year exposure period. On this basis, Tesoro
maintains that numeric limits for DDT, PCBs, and lead are entirely inappropriate for discharges from the
Calciner; or that a design/compliance storm is justified for numeric limits based on CTR aquatic life
criteria, and also appropriate for human health-based criteria.

Further, CTR limits expressly apply only in receiving waters and, within this scope, include points
that discharge directly in receiving waters. (40 C.F.R. § 131.38{c} (“the criteria apply throughout the
water body including at the point of discharge into the water hody.”} The criteria do not apply end-of-
pipe for a facility, like the Calciner, that does not discharge directly to receiving waters.

an excursion and then function normally for a period of time before the next excursion. An
excursion is defined as an occurrence of when the average concentration over the duration of
the averaging period is above the CCC or the CMC... In addition, providing an allowable frequency
for exceeding the criterion recognizes that it is not generally possible to assure that criteria are
never exceeded... Based on the available data, today’s [CTR} rule requires that the acute
criterion for a pollutant be exceeded no more than once in three years on average. EPA s also
requiring that the chronic criterion for a pollutant be exceeded no more than once in three years
on the average. {/d. at 31702.)

Similar considerations also apply for CTR criteria intended to protect human health. As noted in the Rule, “EPA’s
model for human health effects assumes that such effects occur because of a long-term exposure to low
concentration of a toxic pollutant, for exampie, two fiters of water per day for seventy years.” (/d.) This type of
exposure is not possible for a discharge that occurs extraordinarily infrequently, and that is very short {one day or
less) in duration.

App. I-7



Appendix H

H. REJECTION OF A TMDL IMPLEMENTATION SCHEDULE REQUIRES RULE MAKING

Tesoro also believes the Proposed WDRs are improper because they eliminate the 20-year
implementation schedule for the Harbor Toxics TMDL. An interesting turn of events led to the rejection
of this schedule. Originally, on February 14, 2012, the TMDL included provisions for a 20-year
implementation schedule, and compliance with the final wasteload allocations was not required until
2032, as outlined in a January 27, 2012 memorandum from the Regional Board to the State Water
Resources Control Board and other public documents and hearings. Our June 6, 2012 Comment Letter
outlines the 20-year implementation schedule in depth so we will not repeat that here. On March 23,
2012, EPA did not approve the 20-year implementation schedule. On May 30, 2012, EPA verbally
requested that the Los Angeles Regional Water Quality Control Board clarify its February 14, 2012
request for EPA approvai of the 20-year TMDL implementation schedule pursuant to state authority to
adopt water quality standards under CWA Section 303(c). On August 31, 2012, the Regional Board
clarified to EPA that the CWA Section 303(c} request was apparently not a request for a 20-year
implementation schedule but instead was a request for compliance schedules, which involve different
regulatory programs and policy, including Section 122.47 of Title 40 of the Code of Federal Regulations.
EPA approved the Regional Board request on November 8, 2012.

The Calciner learned of the letter correspondence between EPA and the Regional Board because
it asked during a December 10, 2012 meeting. In response, Board staff revealed the existence of and
produced copies of the letters on the subject of the 20-year implementation schedule. No notice was
provided about EPA’s rejection of the 20-year implementation schedule for the Harbor Toxics TMDL.
Today, it appears that the TMDL that the Regional Board based and passed on 20-year implementation
schedule has become effective immediately because the EPA and the Regional Board exchanged letters
in2012.

A, EPA’S AND THE REGIONAL BOARD'S LETTER EXCHANGE CHANGED THE WLAs FROM
INTERIM TO FINAL

EPA’s and the Regional Board’s fetter exchange fundamentally changed the WLAs from interim
limits to final limits. At numerous public hearings, dischargers were told that the WLA was interim only
for 20 years and that final attainment was in 2032. Then, Resolution No. R11-008 was adopted on May
5, 2011 and memoriafized the Harbor Toxics TMDL as “interim” in the first year and final in 2032. Now,
dischargers are learning about a different WLA that is immediately final, apparently for all classes of
discharger except for MS4s.

B. THE ELIMINATION OF THE 20-YEAR IMPLEMENTATION REQUIRES NOTICE AND
OPPORTUNITY TO BE HEARD

The elimination of the 20-year implementation schedute required notice and opportunity for
industry to be heard, as mentioned in our June 6, 2012 comment letter.

Normally, approval or disapproval of state submissions under the Clean Water Act are not rule
making subject to notice and comment. (Sierra Club v. United States EPA, 162 F. Supp. 2d 406, 419-420
(D. Md. 2001}.) However, disapproval of a state’s implementation plan can trigger new rulemaking
notice. (See Bravosv. Green, 306 F. Supp. 2d 48 {D.D.C. 2004).)

The extent of rulemaking notice arose in Bravos v. Green, 306 F. Supp. 2d 48. There, litigation
involved a TMDL, which was adopted by the state environmental department and submitted to the EPA
along with a proposed implementation schedule. The EPA issued a letter that it had reviewed this plan.
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Citizens sued, arguing that this letter unlawfully approved the plan, which lacked the requisite
reasonable assurances that the TMDLs would be implemented. The EPA countered that the court lacked
jurisdiction over the suit, arguing that there was no agency action as the letter did not constitute
approval of the plan. The court agreed with EPA, finding that EPA had only commented on the
implementation plan and that the EPA letter did not approve the plan.

Here, unlike Bravos, EPA and the Regional Board have done more than merely comment on the
20-year implementation scheduie. EPA disapproved the implementation schedule and in doing so
changed the WLAs radically from interim to final. Such a change in the waste load allocation is a final
agency action under the APA and also constitutes rulemaking that should have triggered notice
requirements.

Federal regulations do not allow EPA the ability to unilaterally change TMDL WLAs. Specifically,
40 C.F.R. § 130.7{d){2) requires public notice and comment whenever the Regional Administrator
disapproves a loading. EPA has disapproved a loading, namely the interim WLA of the Harbor Toxics
TMDL. The regulation allows EPA to make virtually any revisions if “deemed appropriate” but requires
notice to stakeholders. The regulation further provides that the state must include EPA’s changes in its
water quality plan. {/d.) Now that EPA has rejected the 20-year implementation schedule, this would
require, in our view, a revision to the references to “interim” and “final” in May 5, 2011 Basin Plan
Amendment, specifically to Table 7 of Resolution No. R11-008. The WLAs are no longer interim in any
manner and the Resolution is inaccurate and in need of the revision envisioned in 40 C.F.R. section
130.7{d}(2).

App. -2



.

Appendix 1]

Design Storm Event and Other Provisions Are Proper to Add

A. Provisions Related to a Design Storm

fn the June 6, 2012 Comment Letter, the Calciner sought time to perform a water retention

study. Tesoro’s predecessor, BP, conducted extensive hydrologic analyses, which were submitted to the
RWQCB on March 21, 2013, to establish that the Facility has the capacity to retain water from a 50-year,
24-hour storm, and would discharge to receiving waters only for storm volumes iarger than would be
generated by this size storm. The Facility’s retention capacity equates to 5.45 inches of rainfall and
about 2,227,000 gallons of stormwater. The Facility has implemented innovative and extensive water
management practices, including on-site recycling of most process and storm waters and the ability to
discharge to a POTW, in order to minimize discharges to receiving waters, in light of the study, four
changes to the Proposed WDRs are warranted.

First, Tesoro requests a design storm event provision and related provisions that include the

following underscored additions:

[at li. Findings [at end of B. Facility Description]]

Design Storm Event. Section VI.C.3 of this Order establishes design storm
standards that serve ta measure campliance based on Discharger’s
demanstration of starm water retention capacity. The design starm event
standords are specific to this Facility anly and do not serve as that basis for any
ather design starm standards. The stondards exceed the design standards of
Order No. 88-2012-0012, NPDES Permit No. CAG 618001, related to the Sonta
Ang Regional Water Quality General Sectar Permit for Scrap Metal Recvcling.
Although relgted to a different industry sector, Order No. R8-2012-0012, NPDES
Permit Na. CAG 618001 serves as the made! for the campliance criterio because
it is the anly comparable industrial permit within the State of Colifornio that
includes a design storm applicable to numeric effluent limits for discharges of
stormwater related ta industrial activity.

[at V. Effluent Limitations and Discharge Specifications at A.1]

1 The Discharger shall maintain compliance with the following effiuent
limitations at Discharge Paint No. 001, with compliance measured at
Monitoring Location EFF-001, as described in the ottached Manitoring
ond Reparting Pragram {MRP) {Attachment E):}, and far events smaller
than the design storm event:

fat VI. Provisions at C.3 as d]

d. Design Storm for Treatment Contral Measures: All treatment systems
shall be sized and designed to treot the dischorge resulting from a 50-
veor, 24-haur starm event based an historical daily roinfall information
far the lacation where the requlated facility is locoted. An analytical
result from flows exceeding a desian starm shall not be used in
determining any exceedances of effluent limits or ather permit violations
and sholl nat be used in calculations leading ta revised effluent limits.

[at VII. Compliance Determination]
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A. Single Constituent Effluent Limitation.

If the concentration of the pollutant in the monitoring sample is greater than the effluent
fimitation and greater than or equal to the reported ML (see Reporting Requirement 1.G.
of the MRP}, and the storm size is smalier than the design storm event, then the
Discharger is out of compliance.

B. Effluent Limitations Expressed as a Sum of Several Constituents.,

If the sum of the individual pollutant concentrations is greater than the effluent
fimitation, and the storm size is smailer than the design storm event, then the Discharger
is out of compliance. In calculating the sum of the concentrations

H. Instantaneous Minimum Effluent Limitation.

If the analytical result of u single grab sample is lower than the instantaneous minimum
effluent limitation for a parameter, and the storm size is smaller than the design storm
event, a violation will be flagged . . .

I Instantaneous Maximum Effluent Limitation.

If the analytical result of a single grab sample is higher than the instantaneous maximum
effluent limitation for a parameter, and the storm size is smaller than the design storm
event, a violation will be flagged . . .

fat Attachment A — Definitions]

Design Storm

A design storm is the rainfall depth or intensity to which the treatment systems shall be
designed. For this Facility, the Design Storm Event is defined ags a 50-year, 24-hour storm
event. A 50-yedr, 24-hour storm event represents the 24-hour amount of precipitation
that will occur once in g 50-vear period, on average. An analytical result from flows
exceeding a design storm shall not be used in determining any exceedances of effiuent
limits or other permit violations and shall not be used in calculations leading to revised

effluent limits.

The addition of these provisions is well supported by the record. RWQCB staff indicated during
our meetings that the RWQCB did not have the precedent of implementing design storms in NPDES
permits, and that it would take a Board action to establish a design storm for the Facility’s permit.
Tesoro continues to believe that a design storm provision is appropriate for this Facility, and requests
that the RWQCB direct Staff to include a Design Storm in the current permit, as detailed in this appendix.

Second, we do not believe that Average Monthly Effluent Limitations {“AMELs") in an NPDES
permit can be applicable for discharges that cccur on enly one day {or less) in any given month. In late
January 2013, we requested that paragraph 6 of Section VIi of the tentative permit be revised to read as
follows (with new tanguage underscored):

If the average {or when applicable, the median determined by subsection E
obove for multiple sample data) of daily discharges over a calendar month
exceeds the AMEL for a given parameter, this will represent a single vialation,
though the Discharger will be considered out of compliance for each day of that
month for that parameter {e.q., resulting in 31days of non-compliance in a 31-
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day month). Ifonly a single sample is taken during the calendar month,

guarter, or semi-annual or annual period, and the aerngdtical result for-that
sample-exceeds discharge was shorter than four (4) days in duration, the AMEL;

ne 2T ATT ha rancidovanrd ~ =) ataala

shall not apply.

Tesoro continues to believe this is an appropriate revision for the permit. This is because, for
aquatic life, the averaging period applicable to chronic water quality criteria, from which the effluent
limitations were derived, is longer than the exposure period that occurs during a short-term {four days
or less) discharge. In other words, a short-term exposure (shorter than the chronic toxicity exposure
duration) does not have the potential to cause chronic toxicity. Similarly, the criteria intended to
protect human health were developed assuming 70 years of human exposure, a scenario that clearly
does not and will not occur for discharges from this Facility. (See also Appendix it for a discussion of the
averaging periods established by the CTR for aquatic life and human health criteria.)

The addition of this provision is well supported by the record. Tesoro and its predecessor, BP,
provided detailed engineering data and information to the RWQCB indicating that discharges from the
Facility are infrequent and intermittent, and highly unlikely to occur for more than a 24-hour period.
The language of the Proposed WDRs indicates that, under these circumstances, both the maximum daily
effluent limit (MDEL) and the lower AMEL would apply to that discharge. Tesoro believes that this is
technically inappropriate {for reasons provided in prior comments} and in effect would apply two
different effluent limits to a single discharge event. Tesoro does not object to the use of AMELs for
discharges that occur for more than four consecutive days per month. Tesoro requests that the RWQCB
insert language previously provided to RWQCB staff to clarify that AMELs would not apply to a discharge
that occurs for four consecutive days or less in any given month.

Third, Tesoro requests a provision related to the stormwater-only discharges. Based on the
ability of the Facility to retain stormwater, in June 2013, Regional Board staff indicated that they could
revise the AMEL if process water discharges were segregated from storm water discharges, such that
any discharge to receiving water consisted only of storm water without a process water component.
The Calciner is capable of retaining storm water for a $8-year, 24-hour storm and requests a provision
that states:

Average Monthly Effluent Limitations (AMELs) shall not apply to discharges that
consist of storm water only. If discharges consist of storm water only, only
Maximum Daily Effluent Limits (MDELs) shall apply for ail the constituents
except bacteria, for which geometric mean limits shall apply, and acute toxicity,
for which average monthly survival shall apply. The Discharger shall
demonstrate discharges are storm water only in accordance with best
management practices specified in an approved storm water segregation plan,
which shall be submitted by the Facility for EO approval. The MDEL limits are
included in Table XX,

Lastly, the stormwater study should be reftected in the Proposed WDRs, given that it was
requested by staff and involved extensive manpower to prepare. Accordingly, Tesoro reiterates its
January 31, 2013 request to change the Facility description to reflect stormwater runoff and the
stormwater retention capacity. We request that the Findings (pp. 6-7) be revised as follows {with
additions shown in underscore} and that conforming changes be made to Attachment F {pp. 5-6}):
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Tesoro Refining & Marketing Company, LLC {(hereinafter Discharger) is currently
discharging storm water associated with industrial activities as well gs certain
treated wastewater from

The remaining wastewaters generated by the Facility—which consist of storm
water commingied combined for recycling with process wastewaters (boiler

safety relief system blowdown, boiler feed water pump seal flush, green coke
drainage, miscellaneaus wash waters, and caoling tower overflaw)-are

The kacitity’s Facility takes in storm water and is designed with
that are sloped to convey starm water associated with industrial activity and
process waters to one of twa lift stations which pump collected water to the
Facility’s settling basins. The treatment system consists of two, concrete-lined,
2-compartment settling basins (eastern and western basin; 110,000 gallons
each) which are used for removal af settleable solids. Following treatment in the
settling basins, the waste stream flows into a 680,000-gallan retentian basin for
additional settling and neutralization with sulfuric acid {as needed). The treated
wastewater is recycled back to the Facility for use as cooling water upder
nerme-dry-weatheroperations. During normal operations, the Facility recycles
all water from the large basin and uses it gs cooling tawer make up water in all
but extremely large starm events where rainfall is higher than the recycling rate.

Using this storm water intake and recycling system, the Facilify has elimingted
most discharge events from the Facility to the receiving water, In December
2010, the Facility encountered the largest amount of rainfall in the Lang Beach
areg since gbout 1984 and successfully managed all starm water an site without
discharging. The December 2010 starm event enabled the Facility ta evalugte its
retention capacity and starm water handling procedures and ta enhance its
management of storm water significantly such that now the Facility ensures that
80 percent of its basin remains available for storm events. The Facility has alsa
secured an increased discharge limit to the local LACSD to enable it to discharge
additional wastewater, including caoling tower blawdawn, if necessary, at ail
times {including during starm events) thereby enabling the Facility to recycle a
higher amount of storm water through the cooling tower. Based on experience
and recent engineering studies, the Facility canfirmed that its design enables the
retention of a 50-year-starm 24-hour storm event fi.e. a 24-hour amount of
precipitation that will occur once in a 50-year period, on average).

B. Other Provisions

Tesoro also has a few additional comments:

Effluent limitations for indicator bacteria. Tesoro and its predecessor, BP, commented that the
effluent limitations for indicator bacteria are duplicative of receiving water limitations for the
same poflutants. Tesoro believes that these limitations are not required to be included in
NPDES permits solely because of the Los Angeles Harbor Bacteria TMDL; as with effluent
limitations derived from the Harbor Toxics TMBL, it is unknown whether discharges from the
Facility would comply with these l[imitations. A bacteria limit is inappropriate absent
information that bacteria are present at the Facility from Facility processes.
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Effluent limitations for total petroleum hydrocarbons (TPH}. As stated in earlier comments,
Tesoro believes that the proposed new effluent limitations for TPH are duplicative of existing
effluent limitations for oil and grease. Further there is no reasonable potential for TPH in
discharges. Staff’s visit to the Facility on Aprit 2, 2013 did not detect TPH and assumed, without
data or other refiable information, that a sheen on the pond water coutd be TPH. Instead that
sheen was associated with fine coke dust particles floating on top of the water in the pond, and
was not an oil based sheen. A TPH limit is inappropriate absent information that TPH is present
at the Facility from Facility processes.
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V.

Appendix [V

Additional Technical Comments

Tesoro and its predecessor, BP, previously submitted several comments that were considered by

RWQCB staff but that did not result in changes to the permit. Tesoro continues to believe that the
Proposed WDRs should not contain any maonitoring requirements or numeric effluent limits associated
with lead, DDT, or PCBs. If these requirements and limits remain in the permit, Tesoro requests a Time
Schedule Order and changes that are appropriate far the current permit. These requested changes are
summarized briefly below.

-]

Discharge sediment monitoring. On page 15 of the Revised Tentative Permit, footnote 4 to
Table 6 requires detailed sediment analyses only if both TSS timit is exceeded and a CTR TMDL-
based limit for copper, lead, zinc, 4,4'-DDT, total PCBs, benzo(a)pyrene, or chrysene is

exceeded. Tesoro supports this change. However, Tesoro is concerned that language specifying
that, if this occurs, “then the Discharger has not demonstrated attainment with the interim
sediment allocations stiputated by the Harbor Toxics TMDL” may be misinterpreted to mean
that this occurrence (i.e., exceedance of both the TSS limit and a CTR TMDL-based limit) may
itself constitute a permit violation, which we do not believe was the intention of this

language. Tesoro requests that the footnote be modified to read as follows:

“* During each reporting period, if effluent monitoring results exceed both a TSS effluent

limit and a CTR TMDL-based effluent {imit or performance goal for copper, lead, zing,

4,4-DDT, total PCBs benzo(a)pyrene ar chrysene %hen%heGmehargephaSﬂet

the effluent sedlment monitoring program is required for that poliutant. An effluent
sediment monitoring result at or below the interim sediment aliocation in Table 7, page
A5 23 of this Order, demonstrates attainment with the interim sediment aliocation and
additional sediment monitoring of the effluent is not required. A sediment monitoring
result that exceeds the interim sediment aflocation requires additional sediment
monitoring of the effluent during discharge but not more frequently than once per year
until the three-year average concentration for sediment monitoring results is at or
below the interim sediment allocation.”

Harbor TMDL monitoring: Tesoro believes that it should not be required to undertake
extensive receiving water manitoring in years in which it has no discharge. However, the spedial
studies described on p. 23 require extensive sampling of the water column, sediment, and fish
tissues, either individually or as part of a group. Tesoro requests that this requirement be
deleted; alternately, if it is retained, Tesoro requests that language be added to the permit to
specify that this monitoring is only reguired in years in which a discharge from the Facility to
receiving waters occurs. In addition:

o The requirement to submit a Monitoring Pfan and QAPP 20 months after TMDL effective
date {top of p. 24 of the Revised Tentative Permit} is unreasonable. The Harbor Toxics
TMDL became effective in March 2012, so this language would require Tesoro to submit
these documents in October 2013, befare the effective date of permit. (Note that
Tesoro daes not yet know if it will be able to join a regional monitering group, but is
aware that a regional monitoring program was submitted to the Regional Board in June
2013 by the Ports of Los Angeles and Long Beach on behalf of a Regional Manitoring
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Coalition.) Tesoro requests that this provision be modified to require “either that {(a) a
Monitoring Plan and QAPP shall be submitted, or {b} Tesoro shall represent to the
Regional Beard that it is participating in regional monitoring, within twelve (12} months
after the permit effective date.”

Harbor TMDL reporting. The Monitoring and Reporting Program {MRP) at p. E-22 requires that
“Within 20 manths of the effective date of the Harbor Toxics TMDL and annually thereafter, the
Discharger or the Responsible Parties shall submit annual [TMDL] implementation reports to the
Regional Water Board. The reports shall describe the measures implemented and progress
achieved toward meeting the assigned WLAs and LAs.” Tesoro believes that this language may
have been carried over from MS4 permit requirements, and that this requirement is not
appropriate for a discharger that discharges only for a 50-year, 24-hour storm event or larger.
Tesoro requests that this provision be deleted from the MRP.

Sediment monitoring requirements. Footnote 1 to Table E-3 at p. E-9 reads as follows: "l

Monitoring is only required during years in which a discharge occurs as specified in Footnote 4
to Table 6, page 16 of this Order. If monitoring is not triggered because of an exceedance,
sediment monitoring must occur at least once during the permit term.” Tesoro reguests that
the second sentence of this footnote be deleted, as it appears to contradict the first sentence,
and because discharges are expected to occur far less frequently than once per permit term.
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Tesoro Wilmington Calciner
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Water Boards

L.os Angeles Regional Waler Quality Control Board

August 31, 2012

Nancy Woo, Acting Water Division Direclor
Mail Code WTR-1

LS EPA Region 9

75 Hawthorne Street

San Francisco, CA 94105

TOTAL MAXIMUM DAILY LOAD FOR TOXIC POLLUTANTS IN DOMINGUEZ CHANNEL
AND GREATER LOS ANGELES AND LONG BEACH HARBOR WATERS

Dear Ms. Woo,

On February 14, 2012, the Los Angeles Regional Water Quality Control Board (Los Angeles
Water Board) requested U.S. Envircnmental Protection Agency (USEPA) approval of the Total
Maximum Daily Load for Toxic Pollutants in Dominguez Channel and Greater Los Angeles and
Long Beach Harhor Waters (hereinafler, Harbers Toxics TMDL or TMDL). At that ime, the Los
Angeles Water Board requested approval of the TMDL, and the associated implementation pian
adopted as part of the State’s action, pursuant to both sections 303(c)(2) and 303(d)(2) of the
Ciean Water Act (CWA). On March 23, 2012, USEPA approved the TMDL pursuant to only
CWA section 303(d)(2). USEPA later requested clarification regarding which portions of the
TMDL the Los Angeles Water Board seeks approval of pursuant to CWA section 303(c)(2).

The Los Angeles Waler Board and the State Water Resources Control Board (State Water
Board) (collectively, Water Beards) are seeking authority to provide compliance scheduies
consistent with the waste load allocations (WLAs), including interim WLAS, that are based on
California Toxics Rule (CTR) criteria and the associated implementation schedule in the
Harbxors Toxics TMDL, and which will be included in NPDES permits pursuant lo CWA section
301(b)(1)XC). Without CWA section 303(c)(2) approval, compliance scheduies for CTR criteria
are no longer authorized pursuant to the CTR or by the State Water Board's Policy for
Compliance Schedules in National Pollutant Discharge Elimination System Permits (Resolution
No. 2008-0025) (hereinafter, Compliance Schedule Poiicy). Accordingly, this letter dlarifies our
submission dated February 14, 2012, fo request that USEPA approve, pursuant to CWA section
303(c)(2), the reguest for compliance schedule granting authority conlained in  the
impiementation plan in the TMDL for CTR-based WLAs assigned fo the following categories of
NPDES dischargers and poflutanis:




Ms. Nancy Woo, USEPA -2 - August 31, 2012

NPDES Dischargérs Pollutant

Non-MS4 Stormwaler Dischargers - General | Copper, Lead, Zinc, DDT, Dieldrin, Total
Construction,  General  Industrial,  and | PCBs, PAHs, Chlordane and Pyrene
individual industrial permitiees

Other Non-Stormwaler dischargers Copper, Lead, and Zinc !

With respect to a municipal separate storm sewer (MS4) permit thal contains effluznt limitations
purstant to CWA sections 402(p)(3)(B) and/or 303(d), the Water Boards have concluded that
CWA section 303(c)(2) approval for compliance schedule autharization is not required to allow a
compliance schedule for waler quality standards in a MS4 permit. This is because the
Compliance Schedule Policy does not apply to MS4 permits, as the Folicy expressly anly
applies to NPDES permits with effiuent limitations established under CWA section J0T(bYNC).
MS4 permits are not subject to CWA section 301(b)(1)(C). Rather, effluent limitations in M34
permils are established pursuant to CWA section 402(p)(3)(B), and, if applicable, section
303(d). The Water Boards' conclusions about TMDL implementation plans and MS4 permits
extend to all water qualily standards, whether promulgated by USEPA or ihe State. Therefore,
the Los Angeles Walter Board does not believe CWA section 303(c)H2) approval of the
implementation plan in the Harbors Toxics TMDL for CTR-based WLAs for MS4 dischargers,
including the California Department of Transportation {Callrans), is required to include
compliance schedules in MS4 permits. However, if USEPA disagrees with this conclusion, the
Los Angeles Water Board hereby requests CWA section 303(c)(2) approval for compliance
schedule granting authority consistent with the implementation pian in the Harbors Toxics TMDL
associated with CTR-based WLAs assigned to MS4 discharges as well, including those
assigned to Caltrans. The Watler Boards undersiand that lhe requiremenis of 40 Code of
Federal Regulations (CFR} section 122.47 must be satisfied when including compliance
schedules in any NPDES permit.

In adopting the Harbors Toxics TMDL, the Los Angeles Water Board analyzed the iime
necessary for all NPDES dischargers to achieve the WLAs established in the TMDL. The Los
Angeles Water Board determined that a maximum of 20 vears is needed {or these dischargers
to fuly implement programs to achieve the CTR-based WLAs. In eslabiishing the
implementation schedule, the Los Angeles Water Board considered the technical challenges,
complexities due lo multiple responsible parties and the need for multi-party agreements, and
the presence of Superfund siles, as well as the multitude of programs that are likely to ba
impiemented to achieve the WIL.As. The 20-year implementation schedule provides sufficient
time for flexibility in cornpliance methods to deal with uncertainties and to allow for prioritization
of aclions while achieving water quality as soon as possible consistent with 40 CFR section
122,47, Section 7.2 of the Los Angeles Water Board's TMDL. Stalf Report details the
development of the schedule. During the incorporation of WLAs into permits as water quality
based effluent limitations, the Water Boards will provide justification supporting the compliance
schadules, drawing upon this analysis and other information as necessary, to ensure the
compliance schadules maet the requirements of 40 CFR section 122.47.



Ms. Nancy Woo, USEF. -3 August 31, 2012

if you have any guestions regarding this request, please do not hesitate to contact Renee
Purdy, Section Chief of Regicnal Programs, at {213) 576-6622 or Jennifer Fordyce, Los Angeles
Water Board Counsel, at (916} 342-6682.

Sincerely,
i

]

Samuel lfnger, PE L
Executive Officer
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

MAY 1 O 2007 OFFICE OF

WATEH

MEMORANDUM

SUBIECT:  Compliance Schedules for Water
NPDES Permits

ity-Based Effluent Limitations in

-

FROM: James A. Hanlon, Di i

Office of Wastewat

TO: Alexis Strauss, Direct r
Water Division
EPA Region 9

Recently, in discussions with Region 9, questions have been raised concerning the
use of compliance schedules in National Pollutant Discharge Elimination System
{NPDES) pennits consistent with the Clean Water Act (CWA) and its implementing
regulations at 40 C.F.R. § 122.47. The use of compliance schedules in NPDES permits is
also the subject of ongoing litigation in California. The purpose of this memo is to
provide a framework for the review of permits consistent with the CWA and its
implementing regulations.

When mavya permitting authority include a compliance schedule in a permit for the
purpese of achieving a water quality-based effluent limitation?

In In The Matter of Star-Kist Caribe, Inc., 3 E.AD. 172, 175, 177 {(1990), the
EPA Administrator interpreted section 301(b)(I)}(C) ofthe CW A to mean that 1} after
July 1, 1977, pennits must require immediate compliance with (i.e., may not contain
compliance schedules for) effluent limitations based on water quality standards adopted
before July [, 1977, and 2) compliance schedules are allowed for effluent limitations
based on standards adopted after that date only if the State has clearly indicated in its
water quality standards or implementing regulations that it intends to allow them.
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What principles are applicable to assessing whether a compliance schedule for achieving
a water quality-based effluent lmitation is consistent with the CWA and its irnplementing
regulations?

. "When appropriate,” NPDES permits may include "a schedule of
compliance leading to compliance with CWA and regulations ... as soon as possible, but
not later than the applicable statutory deadline under the CWA." 40 C.F.R. §
122.47(a)(1). Compliance schedules that are longer than one year in duration must set
forth intertm requirements and dates for their achievement. 40 c.F.R. § 122.47(a)(3).

2 Any compliance schedule contained in an NPDES permit must be an
"enforceable sequence of actions or operations leading to compliance with a [water
quality-based] effluent linitation ["WQBEL"]" as required by the definition of "schedule
of compliance” in section 502(17) of the CWA. See aiso 40 ¢.F.R. § 122.2 (definition of
schedule of compliance).

3. Any compliance schedule contained in an NPDES pennit must include an
enforceable final effluent Hinitation and a date for its achievement that is within the
timeframe allowed by the applicable state or federal law provision authorizing
compliance schedules as required by CWA sections 301(b)(1)(C); 502(17); the
Administrator's decision in Star-Kist Caribe, Inc. 3 E.AD. 172, 175, 177-178 (1990});
and EPA regulations at 40 C.E.R. §§ 122.2, 122.44(d) and 122.44(d)(I)(vii)(A).

4. Any compliance schedule that extends past the expiration date of a pennit
inust include the final effluent liinitations in the pennit in order to ensure enforceability
of the compliance schedule as required by CW A section 502(17) and 40 C.F.R. § 122.2
(definition ofschedule of comnpliance).

5. In order to grant a compliance schedule in an NPDES pennit, the
pennitting authority has to make a reasonable finding, adequately supported by the
adininistrative record, that the compliance schedule "willlead{] io compliance with an
effluent limitation ... " "to meet water quality standards" by the end of the compliance
schedule as required by sections 301(b)(1){C) and 502(17) of the CWA. See also 40
C.F.R. §§ 122.2, 122.44(d)(13(vii){A).

6. In order to grant a compliance schedule in an NPDES pennit, the
permitting authority has to make a reasonable finding, adequately supported by the
administrative record and described in the fact sheet (40 C.F.R. § 124.8), thata
compliance schedule is "appropriate” and that compliance with the final WQBEL s
required "as soon as possible." See 40 C.IF.R. §§ 122.47(a), 122.47(a)(1).

7. In order to grant a comnpliance schedule in an NPDES pennit, the
permitting authority has to make a reasonable finding, adequately supported by the
administrative record, that the discharger cannot inmediately comply with the WQBEL
upon the effective date of the pennit. 40 C.F.R. §§ 122.47, 122.47(a)(1).



8. Factors relevant to whether a compliance schedule in a specific permit is
"appropriate” under 40 C.F.R. § 122.47(a) include: how inuch thne the discharger has
already had to meet the WQBEL(s) under prior pennits; the extent to which the
discharger has inade good faith efforts to comnply with the WQBELs and other
requirements in its prior pennit(s); whether there is any need for modifications to
treatment facilities, operations or measures to meet the WQBELs and if so, how long
would it take to implement the modifications to treatment, operations or other measures;
or whether the discharger would be expected to use the samne treatment facilities,
operations or other measures to meet the WQBEL as it would have used to meet the
WOQBEL in its prior permit.

9. Factors relevant to a eonclusion that a particular compliance schedule
requires compliance with the WQBEL "as soon as possible,” as required by 40 C.F.R. §
122.47(a)(I) include: consideration of the steps needed to modify or install treatment
facilities, operations or other ineasures and the time those steps wouid take. The
pennitting authority should not simply presume that a compliance schedule be based on
the maximuwmn time period allowed by a State's authorizing provision.

10. A compliance schedule based solely on time necded to develop a Total
Maximum Daily Load is not appropriate, consistent with EPA's letter of October 23,
2006, to Celeste Cantu, Executive Director of the California State Water Resources
Control Beard, in which EPA disapproved a provision ofthe Policy for Implementation
of Toxic Standards for Iniand Surface Waters, Enclosed Bays, and Estuaries for
California.

11. A compliance schedule based solely on time needed to develop a Use
Attainability Analysis is also not appropriate, consistent with EPA's letter of February
20, 2007, to Doyle Childers, Director Missouri Department of Natural Resources, nor is a
compliance schedule based solely on tiine needed to develop a site specific criterion, for
the same reasons as set forth in the October 23, 2006, (referenced in Paragraph 10) and
February 20, 2007 letters.

If you have any questions, please contact ine at (202) 564-0748 or have your staff
contact Linda Boornazian at (202) 564-0221.



Tesoro Refining & Marketing Company LLC

In the Matter of Waste Discharge Requirements and National Pollutant
Discharge Elimination System Permit (Order No. R4-2013-0157, NPDES
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ORDER NO. R4-2013-0157
NPDES NO. CA0059153

WASTE DISCHARGE REQUIREMENTS
FOR
TESORO REFINING & MARKETING COMPANY LLC
TESORO WILMINGTON CALCINER



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

LOS ANGELES REGION

320 W, 4" Street, Suite 200, Los Angeles, California 90013
Phone (213) 576 - 6600 » Fax (213} 576 - 6640
hitp://www.waterboards.ca.gov

ORDER NO. R4-2013-0157
NPDES NO. CA0059153

WASTE DISCHARGE REQUIREMENTS
FOR
TESORO REFINING & MARKETING COMPANY LLC
(FORMER BP WEST COAST PRODUCTS LLC)
TESORO WILMINGTON CALCINER
{FORMER BP WILMINGTON CALCINER)

The following Discharger is subject to waste discharge requirements as set forth in this
Order:

Table 1. Discharger information

Discharger Tesoro Refining & Marketing Company LLC {Former BP West Coast Products LLC)
Name of Facility Tesoro Wilmington Calciner (Former BP Wilmington Calciner)

1175 Carrack Avenue
Facility Address Wilmington, CA 80744

Los Angeles County

The U.S. Environmental Protection Agency (USEPA) and the Regional Water Quality Control Board have
classified this discharge as a minor discharge.

The discharge by Tesoro Refining & Marketing Company LLC from the discharge points
identified below is subject to waste discharge requirements as set forth in this Order:

Table 2. Discharge Location

Discharge e Discharge Point Discharge Point o

Point Effluent Description Latitude Longitude Receiving Water
Treated wastewater
consisting of green coke
drainage and miscellaneous Cerritos Channel
wash water, boiler safety T R W (Los Angeles-Long

001 relief  system  blowdown, UL s Sfcucct Beach Inner
boiler feed water pump seal ‘ Harbors)
flush, cooling tower overflow,
and storm water runoff.

Order

b

February 28, 2012

Revised: April 16, 2012
Revised: August 7, 2013
Revised: September 23, 2013



Table 3. Administrative Information

This Order was adopted by the Regional Water Quality Contro! Board on:

October 3, 2013

| This Order shall become effective on:

November 22, 2013

This Order shall expire on;

November 22, 2018

The Discharger shall file a Report of Waste Discharge in accordance with
Title 23, California Code of Regulations, as application for issuance of
new waste discharge requirements no later than:

180 days prior to the Order
expiration date

IT IS HEREBY ORDERED, that Order No. R4-2007-0031 is terminated upon the effective
date of this Order except for enforcement purposes, and, in order to meet the provisions
contained in division 7 of the Water Code (commencing with section 13000) and
regulations adopted pursuant thereto, and the provisions of the federal Clean Water Act
(CWA) and regulations and guidelines adopted pursuant thereto, the Discharger shall

comply with the requirements in this Order.

|, Samuel Unger, Executive Officer, do hereby certify that this Order with all attachments is
a full, true, and correct copy of an Order adopted by the California Regional Water Quality

Control Board, Los Angeles Region, on October 3, 2013,

Order

Sasenel () oion
Samuel Unger . P.E.

Executive Officer

2

February 28, 2012
Revised. April 16, 2012
Revised: August 7, 2013
Revised: September 23, 2013
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. FACILITY INFORMATION

The following Discharger is subject to waste discharge requirements as set forth in this
Order:

Table 4. Facility Information

Discharger Tesoro Refining & Marketing Company LLC
Name of Facility Tesoro Wilmington Calciner

1175 Carrack Avenue
Facility Address Wilmington, CA 90744

Los Angeles County
Adrian Rosu, Environmental Engineer, 562-499-3210

Facility Contact, Title, and

Phone
- P.O. Box 1028
Mailing Address Wilmington, CA 90748
Type of Facility Petroleum Coke Calcining Facility (SIC 2999)
Facility Design Flow 1.1 million gallons per day (MGD)

Limitations and Discharge Requirements 5



Tesoro Refining & Marketing Company LLC ORDER NO. R4-2013-0157
Tesoro Wilmington Calciner NPDES NO. CA0059153

FINDINGS

The California Regional Water Quality Control Board, Los Angeles Region (hereinafter
Regional Water Board), finds:

A. Background. Tesoro Refining & Marketing Company LLC, Former BP West Coast

Products LLC (hereinafter Discharger) is currently discharging storm water and
wastewater associated with industrial activities from the Tesoro Wilmington Calciner,
Former BP Wilmington Calciner (hereinafter Facility) pursuant to Order No. R4-2007-
0031 and National Pollutant Discharge Elimination System (NPDES) Permit No.
CA0059153. Order No. R4-2007-0031 was adopted by the Regional Water Board
adopted on June 7, 2007, and expired on May 10, 2012. As per 40 CFR section 122.6,
Order No. R4-2007-0031 has been administratively extended and remains in effect until
new Waste Discharge Requirements and NPDES permit are adopted pursuant to this
Order.

The Discharger submitted a Report of Waste Discharge (ROWD), dated
October 14,2011, and applied for an NPDES permit renewal to discharge up to
1.1 million gallons per day (MGD) of treated wastewater from the Facility. Supplemental
information was received on January 10, 2012, and January 26, 2012. The application
was deemed complete on January 26, 2012.

On November 28, 2011, and April 2, 2013, PG Environmental, LLC (contractor with the
U.S. Environmental Protection Agency) and Regional Water Board staff, respectively,
conducted a site visit to review current site conditions and operations of the Facility.

For the purposes of this Order, references to the “Discharger” or “Permittee” in
applicable federal and state laws, regulations, plans, or policy are held to be equivalent
to references to the Discharger herein.

. Facility Description. The Facility is owned and operated by Tesoro Refining &

Marketing Company LLC. The Facility is a petroleum coke calcining facility located at
1175 Carrack Avenue in Wilmington, California. The green coke comes from BP’s
Carson Refinery and is transported by truck and occasionally by rail car to the Facility.
The green coke (petroleum coke from a refinery’s coke unit) is run through a large
rotary kiln to remove water and other impurities to produce calcined coke. The
industrial and sanitary wastewaters generated by the Facility are discharged into a Los
Angeles County sanitary sewer under an industrial pretreatment permit issued by the
Sanitation Districts of Los Angeles County, California (Permit No. 015671).

The Facility has a reverse osmosis (RO) system utilized to treat potable water (from the
City) to be used as boiler feed water. The potable water that is rejected by the RO
system is conveyed to the cooling tower. The wastewater generated by the RO system
is discharged to the sanitary sewer under Permit No. 015671.

The remaining wastewaters generated by the Facility, consist of storm water
combined with process wastewaters (boiler safety relief system blowdown, boiler feed

Limitations and Discharge Requirements 6
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Tesoro Wilmington Calciner NPDES NO. CA0059153

water pump seal flush, green coke drainage, miscellaneous wash waters, and cooling
tower overflow) are discharged to surface waters only when the retention basin reaches
full capacity. The Facility’s impervious areas are sloped to convey storm water and
process waters to one of two lift stations which pump collected water to the Facility’s
settling basins. The treatment system consists of two, concrete-lined, 2-compartment
settling basins (eastern and western basin; 110,000 gallons each) which are used for
removal of settleable solids. Following treatment in the settling basins, the waste
stream flows into a 680,000-gallon retention basin for additional settling and
neutralization with sulfuric acid (as needed). The treated wastewater is recycled back to
the Facility for use as cooling water. During normal operations, the Facility recycles all
water from the forge basin and uses it as cooling tower make up water in all but
extremely large storm events where rainfall is higher than the recycling rate.

Using this storm water intake and recycling system, the Facility has eliminated most
discharge events from the Facility to the receiving water. In December 2010, the Facility
encountered the largest amount of rainfall in the Long Beach area since about 1984 and
successfully managed all storm water on site without discharging. The December 2010
storm event enabled the Facility to evaluate its retention capacity and storm water
handling procedures and to enhance its management of storm water significantly such
that now the Facility ensures that 80 percent of its basin remains available for storm
events. The Facility has also secured an increased discharge limit to the local LACSD to
enable it to discharge additional wastewater, including cooling tower blowdown, if
necessary, at all times (including during storm events) thereby enabling the Facility to
recycle a higher amount of storm water through the cooling tower. Based on experience
and recent engineering studies, the Facility confirmed that its design enables the
retention of a 50-year, 24-hour storm event (i.e. a 24-hour amount of precipitation that
will occur once in a 50-year period, on average).

When the retention basin reaches full capacity, usually during or following significant
storm events, the treated wastewater is discharged from Discharge Point No. 001 to the
Cerritos Channel, a water of the United States and a tributary to Los Angeles-Long
Beach Inner Harbor within the Dominguez Channel/Los Angeles-Long Beach Harbor
Watershed.

No discharges occurred during the term of Order No. R4-2007-0031. The most recent
discharge event occurred in January 2005.

C. Legal Authorities. This Order is issued pursuant to section 402 of the federal Clean
Water Act (CWA) and implementing regulations adopted by the USEPA and
chapter 5.5, division 7 of the California Water Code (commencing with section 13370).
It shall serve as an NPDES permit for point source discharges from this facility to
surface waters. This Order also serves as Waste Discharge Requirements (WDRs)
pursuant to article 4, chapter 4, division 7 of the Water Code (commencing with Section
13260).

D. Background and Rationale for Requirements. The Regional Water Board developed
the requirements in this Order based on information submitted as part of the application,
through monitoring and reporting programs, and other available information. The Fact

Limitations and Discharge Requirements 7
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Sheet (Attachment F), which contains background information and rationale for Order
requirements, is hereby incorporated into this Order and constitutes part of the Findings
for this Order. Attachments A through E and G through J are also incorporated into this
Order.

E. California Environmental Quality Act (CEQA). Under Water Code Section 13389,
this action to adopt an NPDES permit is exempt from the provisions of CEQA, Public
Resources Code Sections 21100-21177.

F. Technology-based Effluent Limitations. Section 301(b) of the CWA and
implementing USEPA permit regulations at section 122.44, Title 40 of the Code of
Federal Regulations' (40 CFR), require that permits include conditions meeting
applicable technology-based requirements at a minimum, and any more stringent
effluent limitations necessary to meet applicable water quality standards. The discharge
authorized by this Order must meet minimum federal technology-based requirements
based on Best Professional Judgment (BPJ) in accordance with 40 section 125.3. A
detailed discussion of the technology-based effluent limitations development is included
in the Fact Sheet (Attachment F).

G. Water Quality-Based Effluent Limitations. Section 301(b) of the CWA and 40 CFR
section 122.44(d) require that permits include limitations more stringent than applicable
federal technology-based requirements where necessary to achieve applicable water
quality standards.

40 CFR section 122.44(d)(1)(i) mandates that permits include effluent limitations for all
pollutants that are or may be discharged at levels that have the reasonable potential to
cause or contribute to an exceedance of a water quality standard, including numeric and
narrative objectives within a standard. @ Where reasonable potential has been
established for a pollutant, but there is no numeric criterion or objective for the pollutant,
water quality-based effluent limitations (WQBELs) must be established using:
(1) USEPA criteria guidance under CWA Section 304(a), supplemented where
necessary by other relevant information; (2) an indicator parameter for the pollutant of
concern; or (3) a calculated numeric water quality criterion, such as a proposed state
criterion or policy interpreting the state’s narrative criterion, supplemented with other
relevant information, as provided in 40 CFR section 122.44(d)(1)(vi).

H. Watershed Management Approach and Total Maximum Daily Loads (TMDLSs).

The Regional Water Board has implemented the Watershed Management Approach to
address water quality issues in the region. Watershed management may include
diverse issues as defined by stakeholders to identify comprehensive solutions to
protect, maintain, enhance, and restore water quality and beneficial uses. To achieve
this goal, the Watershed Management Approach integrates the Regional Water Board's
many diverse programs, particularly NPDES with TMDLs, to better assess cumulative
impacts of pollutants from all point and nonpoint sources. A TMDL is a tool for
implementing water quality standards and is based on the relationship between pollution
sources and in-stream water quality conditions. The TMDL establishes the allowable

' All further statutory references are to title 40 of the Code of Federal Regulations unless otherwise indicated.

Limitations and Discharge Requirements 8
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loadings or other quantifiable parameters for a waterbody and thereby provides the
basis to establish water quality based controls. These controls should provide the
pollution reduction necessary for a waterbody to meet water quality standards. This
process facilitates the development of watershed-specific solutions that balance the
environmental and economic impacts within the watershed. The TMDLs will establish
waste load allocations (WLAs) and load allocations (LAs) for point and non-point
sources, and will result in achieving water quality standards for the waterbody.

The USEPA approved the State’s 2010 303(d) list of impaired water bodies on
November 12, 2010. Certain receiving waters in the Los Angeles and Ventura
Counties’ watersheds do not fully support beneficial uses and therefore have been
classified as impaired on the 2010 303(d) list and have been scheduled for TMDL
development.  The 2010 State Water Resources Control Board (State Water Board)
303(d) List classifies the Los Angeles/Long Beach Inner Harbor, to which the Cerritos
Channel is tributary, as impaired due to beach closures, benthic community effects,
benzo(a)pyrene (3,4-benzopyrene-7-d), chrysene (C1-C4), copper,
dichlorodiphenyltrichloroethane (DDT), polychlorinated biphenyls (PCBs), sediment
toxicity, and zinc.

The following are summaries of the TMDLs for the Los Angeles/Long Beach Harbor
Inner Harbor:

1. Bacteria TMDL. The Regional Water Board approved the Los Angeles Harbor
Bacteria TMDL through Resolution 2004-011 on July 1, 2004. The State Water
Board, Office of Administrative Law (OAL), and USEPA approved the TMDL on
October 21, 2004, January 5, 2005, and March 1, 2005, respectively. The Bacteria
TMDL became effective on March 10, 2005. The Bacteria TMDL addresses Inner
Cabrillo Beach and the Main Ship Channel of the Los Angeles Inner Harbor. This
Order includes bacteria limitations based on water quality standards (WQS)
applicable to Cerritos Channel. These WQS (and WQBELs) are identical to the
WQS used to develop the Bacteria TMDL that is applicable to the Main Ship
Channel immediately downstream of Cerritos Channel.

2. Harbor Toxics TMDL. The Regional Water Board adopted Resolution No. R11-008
on May 5, 2011, that amended the Basin Plan to incorporate the TMDL for Toxic
Pollutants in Dominguez Channel and Greater Los Angeles and Long Beach
Harbors Waters (Harbor Toxics TMDL). The Harbor Toxic TMDL was approved by
the State Water Board on February 7, 2012, the OAL on March 21, 2012, and the
USEPA on March 23, 2012. The Harbor Toxics TMDL contains requirements
applicable to this discharge. Therefore, this Order contains effluent limitations and
monitoring requirements based on the TMDL. The provisions of this permit
implement and are consistent with the assumptions and requirements of all waste
load allocations (WLAs) established in the Harbor Toxics TMDLSs.

For Cerritos Channel which is located within the Long Beach Inner Harbor the
Harbor Toxics TMDL included:
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a. Sediment interim concentration-based allocations (in mg/kg sediment) for copper,
lead, zinc, DDT, PAHs, and PCBs (Attachment A to Resolution No. R11-008,

p. 11).

b. Water column final concentration-based waste load allocations (WLAs) (ug/L) for
copper, lead, zinc, 4,4-DDT and total PCBs (Attachment A to Resolution No.
R11-008, pp. 13-14).

c. Provisions for monitoring discharges and/or receiving waters during the TMDL'’s
20 year implementation schedule to determine attainment with waste load and
load allocations as appropriate.

Water Quality Control Plans. The Regional Water Board adopted a Water Quality
Control Plan for the Los Angeles Region (hereinafter Basin Plan) on June 13, 1994, that
designates beneficial uses, establishes water quality objectives, and contains
implementation programs and policies to achieve those objectives for all waters
addressed through the plan. In addition, the Basin Plan implements State Water
Resources Control Board (State Water Board) Resolution No. 88-63, which established
state policy that all waters, with certain exceptions, should be considered suitable or
potentially suitable for municipal or domestic supply.

The Basin Plan on Page 2-4 states that the beneficial uses of any specifically identified
water body generally apply to its tributary streams. The Basin Plan does not specifically
identify beneficial uses for the Cerritos Channel, but does identify present and potential
uses for Los Angeles-Long Beach Harbor (all other inner areas), to which the Cerritos
Channel, via the Los Angeles-Long Beach Inner Harbor, is tributary. Thus, the
beneficial uses applicable to the Cerritos Channel are as follows:

Table 5. Basin Plan Beneficial Uses

Discharge

Point Receiving Water Name Beneficial Use(s)

Existing: Industrial service supply (IND); navigation
(NAV); non-contact water recreation (REC-2);
commercial and sport fishing (COMM); marine
Cerritos Channel Within | habitat (MAR); rare, threatened, or endangered
001 Los Angeles/Long species (RARE).

Beach Inner Harbor
Potential:

Water contact recreation (REC-1); shellfish
harvesting (SHELL).

J.

Requirements of this Order implement the Basin Plan.

Thermal Plan. The State Water Board adopted the Water Quality Control Plan for
Control of Temperature in the Coastal and Interstate Water and Enclosed Bays and
Estuaries of California (Thermal Plan) on May 18, 1972, and amended this plan on
September 18, 1975. This plan contains temperature objectives for inland and coastal
surface waters. Requirements of this Order implement the Thermal Plan.
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K. Ammonia Basin Plan Amendement. The 1994 Basin Plan provided water quality
objectives for ammonia to protect aquatic life, in Table 3-1 through Table 3-4. However,
those ammonia objectives were revised on March 4, 2004, by the Regional Water Board
with the adoption of Resolution No. 2004-022, Amendment to the Water Quality Plan for
the Los Angeles Region to Update the Ammonia Objectives for Inland Surface Waters
Not Characteristic of Freshwater (including enclosed bays, estuaries and wetlands) with
the Beneficial Use designations for protection of “Aquatic Life”. The ammonia Basin
Plan amendment was approved by OAL on September 14, 2004, and by USEPA on
May 19, 2005. The amendment revised the Basin Plan by updating the ammonia
objectives for inland surface waters not characteristic of freshwater such that they are
consistent with the USEPA “Ambient Water Quality Criteria for Ammonia (Saltwater) —
1989.” The amendment revised the regulatory provisions of the Basin Plan by adding
language to Chapter 3, “Water Quality Objectives.”

The amendment contains objectives for a 4-day average concentration of un-ionized
ammonia of 0.035 mg/L, and a 1-hour average concentration of un-ionized ammonia
of 0.233 mg/L. These objectives are fixed concentrations of un-ionized ammonia,
independent of pH, temperature, or salinity. The amendment also contains an
implementation procedure to convert un-ionized ammonia objectives to total ammonia
effluent limitations.

L. National Toxics Rule (NTR) and California Toxics Rule (CTR). USEPA adopted the
NTR on December 22, 1992, and later amended it on May 4, 1995, and
November 9, 1999. About forty criteria in the NTR applied in California. On
May 18, 2000, USEPA adopted the CTR. The CTR promulgated new toxics criteria for
California and, in addition, incorporated the previously adopted NTR criteria that were
applicable in the state. The CTR was amended on February 13, 2001. These rules
contain water quality criteria for priority pollutants.

M. State Implementation Policy. On March 2, 2000, the State Water Board adopted the
Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed
Bays, and Estuaries of California (State Implementation Policy or SIP). The SIP
became effective on April 28, 2000, with respect to the priority pollutant criteria
promulgated for California by the USEPA through the NTR and to the priority pollutant
objectives established by the Regional Water Board in the Basin Plan. The SIP became
effective on May 18, 2000, with respect to the priority pollutant criteria promulgated by
the USEPA through the CTR. The State Water Board adopted amendments to the SIP
on February 24, 2005, that became effective on July 13, 2005. The SIP establishes
implementation provisions for priority pollutant criteria and objectives and provisions for
chronic toxicity control. Requirements of this Order implement the SIP.

N. Alaska Rule. On March 30, 2000, USEPA revised its regulation that specifies when
new and revised state and tribal water quality standards (WQS) become effective for
CWA purposes. (40 CFR § 131.21; 65 Fed. Reg. 24641 (April 27, 2000).) Under the
revised regulation (also known as the Alaska Rule), new and revised standards
submitted to USEPA after May 30, 2000, must be approved by USEPA before being
used for CWA purposes. The final rule also provides that standards already in effect
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and submitted to USEPA by May 30, 2000, may be used for CWA purposes, whether or
not approved by USEPA.

O. Stringency of Requirements for Individual Pollutants. This Order contains both
technology-based and water quality-based effluent limitations for individual pollutants.
The technology-based effluent limitations consist of restrictions on biochemical oxygen
demand (BOD), oil and grease, total suspended solids (TSS), settleable solids, turbidity,
and total petroleum hydrocarbons. Restrictions on these constituents are discussed in
section IV.B of the Fact Sheet. This Order’s technology-based pollutant restrictions
implement the minimum, applicable federal technology-based requirements.

The WQBELs consist of restrictions on pH, acute toxicity, temperature, copper, lead,
nickel, thallium, zinc, cyanide, 4,4’-DDT, and total PCBs. Water quality-based effluent
limitations have been scientifically derived to implement water quality objectives that
protect beneficial uses. Both the beneficial uses and the water quality objectives have
been approved pursuant to federal law and are the applicable federal water quality
standards. To the extent that toxic pollutant WQBELs were derived from the CTR, the
CTR is the applicable standard pursuant to 40 CFR Section 131.38. The scientific
procedures for calculating the individual WQBELSs for priority pollutants are based on
the CTR-SIP, which was approved by USEPA on May 18, 2000. All beneficial uses and
water quality objectives contained in the Basin Plan were approved under state law and
submitted to and approved by USEPA prior to May 30, 2000. Any water quality
objectives and beneficial uses submitted to USEPA prior to May 30, 2000, but not
approved by USEPA before that date, are nonetheless “applicable water quality
standards for purposes of the CWA” pursuant to 40 CFR Section 131.21(c)(1). The
remaining water quality objectives and beneficial uses implemented by this Order
(specifically bacteria and ammonia) were approved by USEPA on September 25, 2002,
and May 19, 2005, respectively. Collectively, this Order’s restrictions on individual
pollutants are no more stringent than required to implement the requirements of the
CWA.

P. Antidegradation Policy. 40 CFR section 131.12 requires that the state water quality
standards include an antidegradation policy consistent with the federal policy. The
State Water Board established California’s antidegradation policy in State Water Board
Resolution No. 68-16. Resolution No. 68-16 incorporates the federal antidegradation
policy where the federal policy applies under federal law. Resolution No. 68-16 requires
that existing quality of waters be maintained unless degradation is justified based on
specific findings. The Regional Water Board’s Basin Plan implements, and incorporates
by reference, both the state and federal antidegradation policies. As discussed in detail
in the Fact Sheet the permitted discharge is consistent with the antidegradation
provision of 40 CFR section 131.12 and State Water Board Resolution No. 68-16.

Q. Anti-Backsliding Requirements. Section 402(0) of the CWA establishes statutory
language prohibiting the backsliding of effluent limits. Sections 402(0) of the CWA and
federal regulations at title 40, Code Federal Regulations section 122.44(l) outlines
specific exceptions to the general prohibition against establishment of less stringent
effluent limitations.
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These anti-backsliding provisions require effluent limitations in a reissued permit to be
as stringent as those in the previous permit, with some exceptions where limitations
may be relaxed. The effluent limitations included in this Order for copper, and zinc are
less stringent than in the previous Order.  As discussed in the Fact Sheet, this
relaxation of effluent limitations is consistent with exceptions identified under Section
402(0).

R. Endangered Species Act. This Order does not authorize any act that results in the
taking of a threatened or endangered species or any act that is now prohibited, or
becomes prohibited in the future, under either the California Endangered Species Act
(Fish and Game Code Sections 2050 to 2097) or the Federal Endangered Species Act
(16 U.S.C.A. Sections 1531 to 1544). This Order requires compliance with effluent
limits, receiving water limits, and other requirements to protect the beneficial uses of
waters of the state. The Discharger is responsible for meeting all requirements of the
applicable Endangered Species Act.

S. Monitoring and Reporting. 40 CFR section 122.48 requires that all NPDES permits
specify requirements for recording and reporting monitoring results. Water Code
Sections 13267 and 13383 authorizes the Regional Water Board to require technical
and monitoring reports. The Monitoring and Reporting Program establishes monitoring
and reporting requirements to implement federal and State requirements. This
Monitoring and Reporting Program is provided in Attachment E.

T. Standard and Special Provisions. Standard Provisions, which apply to all NPDES
permits in accordance with 40 CFR section 122.41, and additional conditions applicable
to specified categories of permits in accordance with 40 CFR section 122.42, are
provided in Attachment D. The Discharger must comply with all standard provisions
and with those additional conditions that are applicable under 40 CFR section 122.42.
The Regional Water Board has also included in this Order special provisions applicable
to the Discharger. A rationale for the special provisions contained in this Order is
provided in the attached Fact Sheet.

U. Notification of Interested Parties. The Regional Water Board has notified the
Discharger and interested agencies and persons of its intent to prescribe Waste
Discharge Requirements for the discharge and has provided them with an opportunity to
submit their written comments and recommendations. Details of notification are
provided in the Fact Sheet of this Order.

V. Consideration of Public Comment. The Regional Water Board, in a public meeting,
heard and considered all comments pertaining to the discharge. Details of the Public
Hearing are provided in the Fact Sheet of this Order.

THEREFORE, IT IS HEREBY ORDERED, that this Order supersedes Order No. R4-2007-
0031 except for enforcement purposes, and, in order to meet the provisions contained in
Division 7 of the Water Code (commencing with Section 13000) and regulations adopted
thereunder, and the provisions of the federal Clean Water Act (CWA) and regulations and
guidelines adopted thereunder, the Discharger shall comply with the requirements in this
Order.
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lll. DISCHARGE PROHIBITIONS

A.

G.

Wastes discharged shall be limited to a maximum of 1.1 MGD of treated wastewater
consisting of storm water, boiler safety relief system blowdown, boiler feed water pump
seal flush, green coke drainage, and miscellaneous wash waters from Discharge
Point No. 001. The discharge of wastes from accidental spills or other sources is
prohibited.

Discharges of water, materials, thermal wastes, elevated temperature wastes, toxic
wastes, deleterious substances, or wastes other than those authorized by this Order, to
the Cerritos Channel, or other waters of the State, are prohibited.

Neither the treatment nor the discharge of pollutants shall create pollution,
contamination, or a nuisance as defined by Section 13050 of the Water Code.

Wastes discharged shall not contain any substances in concentrations toxic to human,
animal, plant, or aquatic life.

The discharge shall not cause a violation of any applicable water quality standards for
receiving waters adopted by the Regional Water Board or the State Water Board as
required by the Federal CWA and regulations adopted thereunder. If more stringent
applicable water quality standards are promulgated or approved pursuant to section 303
of the Federal CWA, and amendments thereto, the Regional Water Board will revise
and modify this Order in accordance with such more stringent standards.

The discharge of any radiological, chemical, or biological warfare agent or high level
radiological waste is prohibited.

Any discharge of wastes at any point(s) other than specifically described in this Order is
prohibited, and constitutes a violation of the Order.

IV. EFFLUENT LIMITATIONS AND DISCHARGE SPECIFICATIONS

A.

Effluent Limitations

1. Final Effluent Limitations — Discharge Point No. 001:

a. The Discharger shall maintain compliance with the following effluent limitations at
Discharge Point No. 001, with compliance measured at Monitoring Location
EFF-001, as described in the attached Monitoring and Reporting Program (MRP)
(Attachment E):
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Effluent Limitations

Parameter Units | Average | Maximum | Instantaneous | Instantaneous Performance
. i . Goals
Monthly Daily Minimum Maximum
Conventional Pollutants
pH s.u. - - 6.5 8.5 -
Biochemical Oxygen Demand | _mg/L 20 30 - - --
(5-day @ 20 deg. C) (BOD) Ibs/day’ 183 275 - - -
: mg/L 10 15 -- -- --
Oil and Grease IbS/day1 92 138 . . -
Total Suspended Solids mg/L 30 75 - -- --
(TSS) Ibs/day’ 275 688 - - -
Non-Conventional Pollutants
Settleable Solids ml/L 0.1 0.2 - - -
Temperature °F - - . 86 -
Total Petroleum Ho/L - 100 - - --
Hydrocarbons (TPH)? Ibs/day’ - 0.92 - N .
Turbidity NTU 50 75 -- -- --
Priority Pollutants
/L 3.1 6.1 -- - -
Total R g% H9
Copper, Total Recoverable ibs/day 0.03 01 — — —
/L 7 14 -- - -
Lead, Total R ble®* Ho
ead, Total Recoverae bs/day’ | 0.1 0.1 - - -
. pg/L 7 14 -- - -
Nickel, Total R bl
ickel, Total Recoverable Ibs/day’ 01 01 — — —
. po/L 6.3 13 -- - -
Thallium, Total R bl
allium, Total Recoverable ibs/day 01 01 — — —
/L 70 141 -- - -
Zinc, Total R ble®* Hg
inc, Total Recoverable ibs/day 06 T3 — — —
. ug/L 0.5 1.0 - - -
Cyanide, Total (as CN
yanide, Total (as CN) lbs/day’ | 0.005 0.01 - - -
/L 0.0006 0.001 -- -- --
4.4-DDT3* A Mg
’ lbs/day' | 5.4E-06 | 1.1E-05 - - -
/L 0.0002 0.0003 -- -- --
Total PCBs®** Ha
o rLBs lbs/day’ | 1.6E-06 | 3.1E-06 - - -
PAHs
Benzo(a)pyrene*” po/L . . - - 0.049°
Chrysene*? Hg/L - - - - 0.049°

1

procedures.

Limitations and Discharge Requirements

Mass (Ibs/day) limitations are based on a maximum flow of 1.1 MGD and calculated as follows:
Mass (Ibs/day) = Flow (MGD) x Concentration (mg/L) x 8.34 (conversion factor)

2 TPH equals the sum of TPH gasoline (C4-C12), TPH diesel (C1s-Cz2), and TPH oil (Czs,).

The effluent limitations are based on the USEPA approved Harbor Toxics TMDL WLAs and calculated using the CTR-SIP
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During each reporting period, if effluent monitoring results exceed both a TSS effluent limit and a CTR TMDL-based
effluent limit or performance goal for copper, lead, zinc, 4,4-DDT, total PCBs, benzo(a)pyrene, or chrysene,
implementation of the effluent sediment monitoring program is required for that priority pollutant. Sediment monitoring of
the effluent shall begin during the first discharge event following the effluent exceedances. An effluent sediment
monitoring result at or below the interim sediment allocation in Table 7, page 24 of this Order, demonstrates attainment
with the interim sediment allocation and additional sediment monitoring of the effluent is not required. A sediment
monitoring result that exceeds the interim sediment allocation requires additional sediment monitoring of the effluent
during discharge but not more frequently than once per year until the three-year average concentration for sediment
monitoring results is at or below the interim sediment allocation.

Total PCBs (polychlorinated biphenyls) means the sum of chlorinated biphenyls whose analytical characteristics
resembles those of Aroclor-1016, Aroclor-1221, Aroclor-1232, Aroclor-1242, Aroclor-1248, Aroclor-1254, and Aroclor-
1260.

CTR human health criteria are not promulgated for total PAHs. Therefore, performance goals are based on CTR human
health criteria for the individual PAHs, benzo(a)pyrene and chrysene. Benzo(a)pyrene and chrysene are selected
because the State’s 2010 303(d) List classifies the Los Angeles/Long Beach Inner Harbor as impaired for these PAH
compounds. These performance goals are not enforceable effluent limitations. Rather, they act as triggers to determine
when sediment monitoring is required for these compounds.

Samples analyzed must be unfiltered samples.

b. Bacteria Limitations Requirements.

1. Rolling 30-day Geometric Mean Limits

i. Total coliform density shall not exceed 1,000/100 ml.
ii. Fecal coliform density shall not exceed 200/100 ml.
iii. Enterococcus density shall not exceed 35/100 ml.

2. Single Sample Limits

i. Total coliform density shall not exceed 10,000/100 ml.

ii. Fecal coliform density shall not exceed 400/100 ml.

iii. Enterococcus density shall not exceed 104/100 ml.

iv. Total coliform density shall not exceed 1,000/100 ml, if the ratio of fecal-to
total coliform exceeds 0.1.

c. Acute Toxicity Limitation Requirements. There shall be no acute toxicity in
the discharge. The acute toxicity of the effluent shall be such that:

1. The average monthly survival in the undiluted effluent for any three (3)
consecutive 96-hour static or continuous flow bioassay test shall be at least
90%, and

2. No single test shall produce less than 70% survival.

Compliance with the toxicity objectives will be determined by the method
described in section V of the MRP No. 6571 (Attachment E). The Discharger
shall conduct acute toxicity monitoring as specified in the MRP.

B. Land Discharge Specifications
Not Applicable
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C. Reclamation Specifications

Not Applicable

V. RECEIVING WATER LIMITATIONS

A. Surface Water Limitation

Receiving water limitations are based on water quality objectives contained in the Basin
Plan and are a required part of this Order. The discharge shall not cause the following
in the Cerritos Channel.

1.

The normal ambient pH to fall below 6.5 nor exceed 8.5 units nor vary from normal
ambient pH levels by more than 0.2 units.

. SufaceSurface water temperature to rise greater than 5° F above the natural

temperature of the receiving waters at any time or place. At no time the temperature
be raised above 80 F as a result of waste discharged.

. State/Regional Water Board Water Contact Standards

In marine waters designated for Water Contact Recreation (REC-1), the waste
discharged shall not cause the following bacterial standards to be exceeded in the
receiving water:

a. Geometric Mean Limits

i. Total Coliform density shall not exceed 1,000/100 ml.
ii. Fecal coliform density shall not exceed 200/100 ml.
iii. Enterococcus density shall not exceed 35/100 ml.

b. Single Sample Maximum (SSM)

i. Total Coliform density shall not exceed 10,000/100 ml

ii. Fecal coliform density shall not exceed 400/100 ml

iii. Enterococcus density shall not exceed 104/100 ml

iv. Total coliform density shall not exceed 1,000/100 ml, if the ratio of fecal-to-
total coliform exceeds 0.1

Depress the concentration of dissolved oxygen to fall below 5.0 mg/L anytime, and
the median dissolved oxygen concentration for any three consecutive months shall
not be less than 80 percent of the dissolved oxygen content at saturation.

Exceed total ammonia (as N) concentrations specified in the Regional Water Board
Resolution No. 2004-022. Resolution No. 2004-022 revised the ammonia water
quality objectives for inland surface waters not characteristic of freshwater in the
1994 Basin Plan, to be consistent with USEPA’s “Ambient Water Quality Criteria for
Ammonia (Saltwater) - 1989”. Adopted on March 4, 2004, Resolution No. 2004-022
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was approved by State Water Board, OAL and USEPA on July 22, 2004, September
14,2004, and May 19, 2005, respectively and is now in effect.

6. The presence of visible, floating, suspended or deposited macroscopic particulate
matter or foam.

7. Oils, greases, waxes, or other materials in concentrations that result in a visible film
or coating on the surface of the receiving water or on objects in the water.

8. Suspended or settleable materials, chemical substances, or pesticides in amounts
that cause nuisance or adversely affect any designated beneficial use.

9. Toxic or other deleterious substances in concentrations or quantities which cause
deleterious effects on aquatic biota, wildlife, or waterfowl or render any of these unfit
for human consumption either at levels created in the receiving waters or as a result
of biological concentration.

10. Accumulation of bottom deposits or aquatic growths.

11.Biostimulatory substances at concentrations that promote aquatic growth to the
extent that such growth causes nuisance or adversely affects beneficial uses.

12.The presence of substances that result in increases of BOD that adversely affect
beneficial uses.

13.Taste or odor-producing substances in concentrations that alter the natural taste,
odor, and/or color of fish, shellfish, or other edible aquatic resources; cause
nuisance; or adversely affect beneficial uses.

14. Alteration of turbidity, or apparent color beyond present natural background levels.

15.Damage, discolor, nor cause formation of sludge deposits on flood control structures
or facilities nor overload the design capacity.

16.Degrade surface water communities and populations including vertebrate,
invertebrate, and plant species.

17.Problems associated with breeding of mosquitoes, gnats, black flies, midges, or
other pests.

18.Create nuisance, or adversely affect beneficial uses of the receiving water.

19.Violation of any applicable water quality standards for receiving waters adopted by
the Regional Water Board or State Water Board. If more stringent applicable water
quality standards are promulgated or approved pursuant to section 303 of the CWA,
or amendments thereto, the Regional Water Board will revise or modify this Order in
accordance with such standards.
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B. Groundwater Limitations

Not Applicable

VI. PROVISIONS

A. Standard Provisions

1. Federal Standard Provisions. The Discharger shall comply with all Standard
Provisions included in Attachment D of this Order.

2. Regional Water Board Standard Provisions. The Discharger shall comply with the
following provisions:

a.

This Order may be modified, revoked, reissued, or terminated in accordance with
the provisions of 40 CFR sections 122.44, 122.62, 122.63, 122.64, 125.62 and
125.64. Causes for taking such actions include, but are not limited to: failure to
comply with any condition of this Order; endangerment to human health or the
environment resulting from the permitted activity; or acquisition of newly-obtained
information which would have justified the application of different conditions if
known at the time of Order adoption. The filing of a request by the Discharger for
an Order modification, revocation, and issuance or termination, or a notification
of planned changes or anticipated noncompliance does not stay any condition of
this Order.

The Discharger must comply with the lawful requirements of municipalities,
counties, drainage districts, and other local agencies regarding discharges of
storm water to storm drain systems or other water courses under their
jurisdiction; including applicable requirements in municipal storm water
management program developed to comply with NPDES permits issued by the
Regional Water Board to local agencies.

Discharge of wastes to any point other than specifically described in this Order
and permit is prohibited and constitutes a violation thereof.

The Discharger shall comply with all applicable effluent limitations, national
standards of performance, toxic effluent standards, and all federal regulations
established pursuant to Sections 301, 302, 303(d), 304, 306, 307, 316, 318, 405,
and 423 of the Federal CWA and amendments thereto.

. These requirements do not exempt the operator of the waste disposal facility

from compliance with any other laws, regulations, or ordinances which may be
applicable; they do not legalize this waste disposal facility, and they leave
unaffected any further restraints on the disposal of wastes at this site which may
be contained in other statutes or required by other agencies.

Oil or oily material, chemicals, refuse, or other pollutionable materials shall not be
stored or deposited in areas where they may be picked up by rainfall and carried

Limitations and Discharge Requirements 19



Tesoro Refining & Marketing Company LLC ORDER NO. R4-2013-0157
Tesoro Wilmington Calciner NPDES NO. CA0059153

off of the property and/or discharged to surface waters. Any such spill of such
materials shall be contained and removed immediately.

dg. A copy of these waste discharge specifications shall be maintained at the
discharge facility so as to be available at all times to operating personnel.

h. After notice and opportunity for a hearing, this Order may be terminated or
modified for cause, including, but not limited to:

i. Violation of any term or condition contained in this Order;

ii. Obtaining this Order by misrepresentation, or failure to disclose all relevant
facts;

iii. A change in any condition that requires either a temporary or permanent
reduction or elimination of the authorized discharge.

i. If there is any storage of hazardous or toxic materials or hydrocarbons at this
facility and if the facility is not manned at all times, a 24-hour emergency
response telephone number shall be prominently posted where it can easily be
read from the outside.

j- The Discharger shall notify the Regional Water Board not later than 120 days in
advance of implementation of any plans to alter production capacity of the
product line of the manufacturing, producing or processing facility by more than
ten percent. Such notification shall include estimates of proposed production
rate, the type of process, and projected effects on effluent quality. Notification
shall include submittal of a new report of waste discharge appropriate filing fee.

k. The Discharger shall file with the Regional Water Board a report of waste
discharge at least 120 days before making any material change or proposed
change in the character, location or volume of the discharge.

I. All existing manufacturing, commercial, mining, and silvicultural dischargers must
notify the Regional Water Board as soon as they know or have reason to believe
that they have begun or expect to begin to use or manufacture intermediate or
final product or byproduct of any toxic pollutant that was not reported on their
application.

m. In the event of any change in name, ownership, or control of these waste
disposal facilities, the discharger shall notify this Regional Water Board of such
change and shall notify the succeeding owner or operator of the existence of this
Order by letter, copy of which shall be forwarded to the Regional Water Board.

n. The Water Code provides that any person who violates a waste discharge
requirement or a provision of the Water Code is subject to civil penalties of up to
$5,000 per day, $10,000 per day, or $25,000 per day of violation, or when the
violation involves the discharge of pollutants, is subject to civil penalties of up to
$10 per gallon per day or $25 per gallon per day of violation; or some
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combination thereof, depending on the violation, or upon the combination of
violations.

Violation of any of the provisions of the NPDES program or of any of the
provisions of this Order may subject the violator to any of the penalties described
herein, or any combination thereof, at the discretion of the prosecuting authority;
except that only one kind of penalty may be applied for each kind of violation.

o. The discharge of any product registered under the Federal Insecticide,
Fungicide, and Rodenticide Act to any waste stream which may ultimately be
released to waters of the United States, is prohibited unless specifically
authorized elsewhere in this permit or another NPDES permit. This requirement
is not applicable to products used for lawn and agricultural purposes.

p- The discharge of any waste resulting from the combustion of toxic or hazardous
wastes to any waste stream that ultimately discharges to waters of the United
States is prohibited, unless specifically authorized elsewhere in this permit.

g- The Discharger shall notify the Executive Officer in writing no later than 6 months
prior to the planned discharge of any chemical, other than the products
previously reported to the Executive Officer, which may be toxic to aquatic life.
Such notification shall include:

i. Name and general composition of the chemical,
ii. Frequency of use,

ili. Quantities to be used,

iv. Proposed discharge concentrations, and

v. USEPA registration number, if applicable.

r. Failure to comply with provisions or requirements of this Order, or violation of
other applicable laws or regulations governing discharges from this facility, may
subject the Discharger to administrative or civil liabilities, criminal penalties,
and/or other enforcement remedies to ensure compliance. Additionally, certain
violations may subject the Discharger to civil or criminal enforcement from
appropriate local, state, or federal law enforcement entities.

s. In the event the Discharger does not comply or will be unable to comply for any
reason, with any prohibition, Average Monthly Effluent Limitation (AMEL),
Maximum Daily Effluent Limitation (MDEL), instantaneous, or receiving water
limitation of this Order, the Discharger shall notify the Regional Water Board by
telephone (216)-576-6600 within 24 hours of having knowledge of such
noncompliance, and shall confirm this notification in writing within five days,
unless the Regional Water Board waives confirmation. The written notification
shall state the nature, time, duration, and cause of noncompliance, and shall
describe the measures being taken to remedy the current noncompliance and,
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prevent recurrence including, where applicable, a schedule of implementation.
Other noncompliance requires written notification as above at the time of the
normal monitoring report.

Prior to making any change in the point of discharge, place of use, or purpose of
use of treated wastewater that results in a decrease of flow in any portion of a
watercourse, the Discharger must file a petition with the State Water Board,
Division of Water Rights, and receive approval for such a change. (Water Code
§ 1211.)

B. Monitoring and Reporting Program (MRP) Requirements

The Discharger shall comply with the MRP, and future revisions thereto, in
Attachment E of this Order.

C. Special Provisions

1. Reopener Provisions

a.

If more stringent applicable water quality standards are promulgated or approved
pursuant to Section 303 of the Federal CWA, and amendments thereto, the
Regional Water Board will revise and modify this Order in accordance with such
more stringent standards.

This Order may be reopened to include effluent limitations for toxic constituents
determined to be present in significant amounts in the discharge through a more
comprehensive monitoring program included as part of this Order and based on
the results of the reasonable potential analysis.

. This Order may be reopened and modified, to incorporate in accordance with the

provisions set forth in 40 CFR Parts 122 and 124, to include requirements for the
implementation of the watershed management approach or to include new
Minimum Levels (MLs).

This Order may be reopened and modified to revise effluent limitations as a
result of future Basin Plan Amendments, such as an update of an objective or the
adoption of a TMDL for the Cerritos Channel and/or the Los Angeles/Long Beach
Inner Harbor.

This Order may be reopened upon submission by the Discharger of adequate
information, as determined by the Regional Water Board, to provide for a design
storm, dilution credits or a mixing zone, as may be appropriate.

This Order may be reopened upon submission by the Discharger of
adequate information, as determined by the Regional Water Board, to provide
for a site-specific translator for any metal (which is not TMDL-based
constituent) to evaluate the dissolved to total concentration ratios, as
may be appropriate. For any TMDL-based limitations, any changes to
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the limitations require TMDL amendment prior to implementation of the
requested change.

This Order may be reopened for modification, or revocation and reissuance, as a
result of the detection of a reportable priority pollutant generated by special
conditions included in this Order. These special conditions may be, but are not
limited to, fish tissue sampling, whole effluent toxicity, monitoring requirements
on internal waste stream(s), and monitoring for surrogate parameters. Additional
requirements may be included in this Order as a result of the special condition
monitoring data.

2. Special Studies, Technical Reports, and Additional Monitoring Requirements

a.

Initial Investigation Toxicity Reduction Evaluation (TRE) Workplan. The
Discharger shall submit to the Regional Water Board an Initial Investigation TRE
workplan (1-2 pages) within 90 days of the effective date of this permit. This
plan shall describe the steps the permittee intends to follow in the event that
toxicity is detected, and should include at a minimum:

i. A description of the investigation and evaluation techniques that will be used
to identify potential causes/sources of toxicity, effluent variability, and
treatment system efficiency;

ii. A description of the facility’'s method of maximizing in-house treatment
efficiency and good housekeeping practices, and a list of all chemicals used
in operation of the facility;

iii. If a Toxicity |dentification Evaluation (TIE) is necessary, an indication of the
person who would conduct the TIEs (i.e., an in-house expert or an outside
contractor) (section V of the MRP, Attachment E provides references for the
guidance manuals that should be used for performing TIEs).

Monitoring Thresholds based on Sediment Interim Concentration-based
Allocations in the Harbor Toxics TMDL for Sediment Monitoring of Effluent

The monitoring thresholds in Table 7 of this Order are based on the TMDL’s
interim sediment allocations for copper, lead, zinc, DDT, PAHs, and PCBs.
Attainment with these thresholds shall be demonstrated in accordance with
Footnote 4 to Table 6, page 16 of this Order. Regardless of these monitoring
thresholds, the Discharger shall ensure that effluent concentrations and mass
discharges do not exceed levels that can be attained by performance of the
Facility’s treatment technologies existing at the time of permit issuance,
reissuance, or modification. This monitoring is only required in years in which a
discharge from the Facility to receiving waters occurs.
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Table 7. Monitoring Thresholds

Pollutant Monitoring Thresholds
(mg/kg sediment)
Copper 142.3
Lead 50.4
Zine 240.6
PAHs 56
DDT 0.070
PCBs 0.060

c. Harbor Toxics TMDL Water Column, Sediment, and Fish Tissue Monitoring
for the Greater Los Angeles and Long Beach Harbor Waters Compliance
Monitoring Program. As defined in the Harbor Toxics TMDL, the Discharger is
a “responsible party” because it is an “Individual Industrial Permittee”. As such,
either individually or with a collaborating group, the Discharger shall develop a
monitoring and reporting plan (Monitoring Plan) and quality assurance project
plan (QAPP) for the water column, sediment, and fish tissue in the Greater Los
Angeles and Long Beach Harbor. These plans shall follow the “TMDL Element -
Monitoring Plan” provisions in Attachment A to Resolution No. R11-008. The
Discharger must inform the Regional Board if they plan to join a collaborative
monitoring effort or develop a site specific plan 90 days after the effective date of
the permit. If Calciner is joining a collaborative effort that notification must
include documentation of such. If developing a site specific Monitoring Plan, the
plan must be submitted 12 months after the effective date of the permit for public
review and, subsequently, Executive Officer approval. Monitoring shall begin 6
months after a monitoring plan is approved by the Executive Officer.

The Compliance Monitoring Program shall include:

i. Water Column Monitoring. At the Station IDs in Table 8, parameters in the
water column shall be monitored three times per year, during two wet weather
events and one dry weather event. During wet weather events, water column
samples shall be collected at several depths. Wet weather monitoring must
include the first large storm event of the wet season. Sampling shall be
designed to collect sufficient volumes of TSS for analyses of bulk sediment
priority pollutants in Table 8.

i. Sediment Monitoring. Sediment quality objective evaluation monitoring, as
detailed in SQO Part 1 (sediment triad sampling), shall be performed if
discharge occurs during the five year permit term and shall include the full
chemical suite, two sediment toxicity tests, and four benthic indicies. At the
Station IDs in Table 8, and between sediment triad monitoring events,
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sediment chemistry parameters shall be monitored if discharge occurs during
the five year permit term.

Table 8.Sedment Chemistry Monitoring Requirements

Water Body | Station . . Sample Media and Parameters
Name ID’ Station Location Water Column Sediment
12 Cerritos Channel between the Heim Flow
Bridge and the Turning Basin ’
Back Channel between Turning Basin Temperature, .
13 . DO, pH, Copper, Lead, Zinc,
Long Beach and West Basin - . .
Inner Harbor ) Center of West Basi Salinity, TSS, Toxicity, Benthic
enter of YYest Basin Copper, Lead, Community Effect
. Zinc, PCBs,
15 Center of Southeast Basin DDT

T Based on Harbor Toxics TMDL.

iii. Fish Tissue Monitoring. In Long Beach Inner Harbor, fish tissue shall be
monitored once per two years for chlordane, dieldrin, toxaphene, DDT,
and PCBs. The three target species shall include white croaker, a sport
fish, and a prey fish.

3. Storm Water Pollution Prevention Plan, Best Management Practices, and Spill
Contingency Plan

The Discharger shall submit to the Regional Water Board, within 90 days of the
effective date of this Order:

a. An updated Storm Water Pollution Prevention Plan (SWPPP) that describes site-
specific management practices for minimizing contamination of storm water
runoff and for preventing contaminated storm water runoff from being discharged
directly to waters of the State. The SWPPP shall be developed in accordance
with the requirements in Attachment G.

b. An updated Best Management Practices Plan (BMPP) that will be implemented
to reduce the discharge of pollutants to the receiving water. The BMPP shall
include site-specific plans and procedures implemented and/or to be
implemented to prevent hazardous waste/material from being discharged to
waters of the State. Further, the Discharger shall assure that the storm water
discharges from the Facility would neither cause, nor contribute to the
exceedance of water quality standards and objectives, nor create conditions of
nuisance in the receiving water, and that the unauthorized discharges (i.e., spills)
to the receiving water have been effectively prohibited. In particular, a risk
assessment of each area identified by the Discharger shall be performed to
determine the potential for hazardous or toxic waste/material discharge to
surface waters. The BMPP shall be developed in accordance with requirements
in Attachment G.

Limitations and Discharge Requirements 25



Tesoro Refining & Marketing Company LLC ORDER NO. R4-2013-0157
Tesoro Wilmington Calciner NPDES NO. CA0059153

VIL.

c. An updated Spill Contingency Plan that includes a technical report on the
preventive (failsafe) and contingency (cleanup) plans for controlling accidential
discharges, and for minimizing the effect of such events at the site. The Spill
Contingency Plan shall be reviewed at a minimum once per year and updated as
needed.

Plans shall cover all areas of the Facility and shall include an updated drainage map
for the Facility. The Discharger shall identify on a map of appropriate scale the
areas that contribute runoff to the permitted discharge points. The Discharger shall
describe the activities in each area and the potential for contamination of storm
water runoff and the discharge of hazardous waste/material.

The Discharger shall implement the SWPPP, BMPP, and Spill Contingency Plan
within 10 days of the approval by the Executive Officer or no later than 90 days
after submission to the Regional Water Board, whichever comes first. The plans
shall be reviewed annually and at the same time. Updated information shall be
submitted to the Regional Water Board within 30 days of revision.

. Construction, Operation and Maintenance Specifications

a. The Discharger shall at all times properly operate and maintain all facilities and
systems installed or used to achieve compliance with this order.

. Special Provisions for Municipal Facilities (POTWs Only)

Not Applicable

. Other Special Provisions

Not Applicable

. Compliance Schedules

Not Applicable

COMPLIANCE DETERMINATION

Compliance with the effluent limitations contained in section IV of this Order will be
determined as specified below:

A. Single Constituent Effluent Limitation.
If the concentration of the pollutant in the monitoring sample is greater than the effluent

limitation and greater than or equal to the reported ML (see Reporting Requirement |.G.
of the MRP), then the Discharger is out of compliance.

Limitations and Discharge Requirements 26



Tesoro Refining & Marketing Company LLC ORDER NO. R4-2013-0157
Tesoro Wilmington Calciner NPDES NO. CA0059153

B. Effluent Limitations Expressed as a Sum of Several Constituents.

If the sum of the individual pollutant concentrations is greater than the effluent limitation,
then the Discharger is out of compliance. In calculating the sum of the concentrations
of a group of pollutants, consider constituents reported as Not Detected (ND) or
Detected, but Not Quantified (DNQ) to have concentrations equal to zero, provided that
the applicable ML is used.

C. Effluent Limitations Expressed as a Median.

In determining compliance with a median limitation, the analytical results in a set of data
will be arranged in order of magnitude (either increasing or decreasing order); and

1. If the number of measurements (n) is odd, then the median will be calculated as =
Xin+1)/2, OF

2. If the number of measurements (n) is even, then the median will be calculated as =
[Xn2 + Xn2)+1], 1.€. the midpoint between the n/2 and n/2+1 data points.

D. Mass and Concentration Limitations.

Compliance with mass and concentration effluent limitations for the same parameter
shall be determined separately with their respective limitations. When the concentration
of a constituent in an effluent sample is determined to be “Not Detected” (ND) or
“Detected, but Not Quantified” (DNQ), the corresponding mass emission rate
determined from that sample concentration shall also be reported as ND or DNQ.

E. Multiple Sample Data.

When determining compliance with an AMEL or MDEL for priority pollutants and more
than one sample result is available, the Discharger shall compute the arithmetic mean
unless the data set contains one or more reported determinations of DNQ or ND. In
those cases, the Discharger shall compute the median in place of the arithmetic mean
in accordance with the following procedure:

1. The data set shall be ranked from low to high, ranking the reported ND
determinations lowest, DNQ determinations next, followed by quantified values (if
any). The order of the individual ND or DNQ determinations is unimportant.

2. The median value of the data set shall be determined. If the data set has an odd
number of data points, then the median is the middle value. If the data set has an
even number of data points, then the median is the average of the two values
around the middle unless one or both of the points are ND or DNQ, in which case
the median value shall be the lower of the two data points where DNQ is lower than
a value and ND is lower than DNQ.
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F. Average Monthly Effluent Limitation (AMEL).

If the average (or when applicable, the median determined by subsection E above for
multiple sample data) of daily discharges over a calendar month exceeds the AMEL for
a given parameter, this will represent a single violation, though the Discharger will be
considered out of compliance for each day of that month for that parameter (e.g.,
resulting in 31 days of non-compliance in a 31-day month). If only a single sample is
taken during the calendar month and the analytical result for that sample exceeds the
AMEL, the Discharger will be considered out of compliance for that calendar month.
For any one calendar month during which no sample (daily discharge) is taken, no
compliance determination can be made for that calendar month.

In determining compliance with the AMEL, the following provisions shall also apply to all
constituents:

1. If the analytical result of a single sample, monitored monthly, quarterly,
semiannually, or annually, does not exceed the AMEL for that constituent, the
Discharger has demonstrated compliance with the AMEL for that month;

2. If the analytical result of a single sample, monitored monthly, quarterly,
semiannually, or annually, exceeds the AMEL for any constituent, the Discharger
shall collect four additional samples at approximately equal intervals during the
month. All five analytical results shall be reported in the monitoring report for that
month, or 45 days after results for the additional samples were received, whichever
is later.

When all sample results are greater than or equal to the reported ML (see Reporting
Requirement I.G. of the MRP), the numerical average of the analytical results of
these five samples will be used for compliance determination.

When one or more sample results are reported as ND or DNQ (see Reporting
Requirement 1.G. of the MRP), the median value of these four samples shall be used
for compliance determination. If one or both of the middle values is ND or DNQ, the
median shall be the lower of the two middle values.

3. In the event of noncompliance with an AMEL, the sampling frequency for that
constituent shall be increased to weekly and shall continue at this level until
compliance with the AMEL has been demonstrated.

4. If only one sample was obtained for the month or more than a monthly period and
the result exceeds the AMEL, then the Discharger is in violation of the AMEL.

G. Maximum Daily Effluent Limitations (MDEL).

If a daily discharge exceeds the MDEL for a given parameter, an alleged violation will
be flagged and the discharger will be considered out of compliance for that parameter
for that 1 day only within the reporting period. For any 1 day during which no sample is
taken, no compliance determination can be made for that day.
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H. Instantaneous Minimum Effluent Limitation.

If the analytical result of a single grab sample is lower than the instantaneous minimum
effluent limitation for a parameter, a violation will be flagged and the discharger will be
considered out of compliance for that parameter for that single sample. Non-
compliance for each sample will be considered separately (e.g., the results of two grab
samples taken within a calendar day that both are lower than the instantaneous
minimum effluent limitation would result in two instances of non-compliance with the
instantaneous minimum effluent limitation).

l. Instantaneous Maximum Effluent Limitation.

If the analytical result of a single grab sample is higher than the instantaneous
maximum effluent limitation for a parameter, a violation will be flagged and the
discharger will be considered out of compliance for that parameter for that single
sample. Non-compliance for each sample will be considered separately (e.g., the
results of two grab samples taken within a calendar day that both exceed the
instantaneous maximum effluent limitation would result in two instances of non-
compliance with the instantaneous maximum effluent limitation).
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ATTACHMENT A — DEFINITIONS

Arithmetic Mean (u)
Also called the average, is the sum of measured values divided by the number of samples.
For ambient water concentrations, the arithmetic mean is calculated as follows:

Arithmetic mean =u=Xx/n
where:
Yx is the sum of the measured ambient water concentrations, and n is the number of
samples.

Average Monthly Effluent Limitation (AMEL)

The highest allowable average of daily discharges over a calendar month, calculated as the
sum of all daily discharges measured during a calendar month divided by the number of daily
discharges measured during that month.

Best Management Practices (BMPs)

BMPs are methods, measures, or practices designed and selected to reduce or eliminate the
discharge of pollutants to surface waters from point and nonpoint source discharges including
storm water. BMPs include structural and non-structural control, and operation maintenance
procedures, which can be applied before, during, and/or after pollution-producing activities.

Bioaccumulative

Those substances taken up by an organism from its surrounding medium through gill
membranes, epithelial tissue, or from food and subsequently concentrated and retained in the
body of the organism.

Carcinogenic
Pollutants are substances that are known to cause cancer in living organisms.

Coefficient of Variation (CV)
CV is a measure of the data variability and is calculated as the estimated standard deviation
divided by the arithmetic mean of the observed values.

Daily Discharge

Daily Discharge is defined as either: (1) the total mass of the constituent discharged over the
calendar day (12:00 am through 11:59 pm) or any 24-hour period that reasonably represents a
calendar day for purposes of sampling (as specified in the permit), for a constituent with
limitations expressed in units of mass or; (2) the unweighted arithmetic mean measurement of
the constituent over the day for a constituent with limitations expressed in other units of
measurement (e.g., concentration).

The daily discharge may be determined by the analytical results of a composite sample taken
over the course of one day (a calendar day or other 24-hour period defined as a day) or by the
arithmetic mean of analytical results from one or more grab samples taken over the course of
the day.
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For composite sampling, if 1 day is defined as a 24-hour period other than a calendar day, the
analytical result for the 24-hour period will be considered as the result for the calendar day in
which the 24-hour period ends.

Detected, but Not Quantified (DNQ)
DNQ are those sample results less than the RL, but greater than or equal to the laboratory’s
MDL.

Dilution Credit

Dilution Credit is the amount of dilution granted to a discharge in the calculation of a water
quality-based effluent limitation, based on the allowance of a specified mixing zone. It is
calculated from the dilution ratio or determined through conducting a mixing zone study or
modeling of the discharge and receiving water.

Effluent Concentration Allowance (ECA)

ECA is a value derived from the water quality criterion/objective, dilution credit, and ambient
background concentration that is used, in conjunction with the coefficient of variation for the
effluent monitoring data, to calculate a long-term average (LTA) discharge concentration. The
ECA has the same meaning as waste load allocation (WLA) as used in USEPA guidance
(Technical Support Document For Water Quality-based Toxics Control, March 1991, second
printing, EPA/505/2-90-001).

Enclosed Bays

Enclosed Bays means indentations along the coast that enclose an area of oceanic water
within distinct headlands or harbor works. Enclosed bays include all bays where the narrowest
distance between the headlands or outermost harbor works is less than 75 percent of the
greatest dimension of the enclosed portion of the bay. Enclosed bays include, but are not
limited to, Humboldt Bay, Bodega Harbor, Tomales Bay, Drake’s Estero, San Francisco Bay,
Morro Bay, Los Angeles-Long Beach Harbor, Upper and Lower Newport Bay, Mission Bay,
and San Diego Bay. Enclosed bays do not include inland surface waters or ocean waters.

Estimated Chemical Concentration
The estimated chemical concentration that results from the confirmed detection of the
substance by the analytical method below the ML value.

Estuaries

Estuaries means waters, including coastal lagoons, located at the mouths of streams that
serve as areas of mixing for fresh and ocean waters. Coastal lagoons and mouths of streams
that are temporarily separated from the ocean by sandbars shall be considered estuaries.
Estuarine waters shall be considered to extend from a bay or the open ocean to a point
upstream where there is no significant mixing of fresh water and seawater. Estuarine waters
included, but are not limited to, the Sacramento-San Joaquin Delta, as defined in Water Code
section 12220, Suisun Bay, Carquinez Strait downstream to the Carquinez Bridge, and
appropriate areas of the Smith, Mad, Eel, Noyo, Russian, Klamath, San Diego, and Otay
rivers. Estuaries do not include inland surface waters or ocean waters.
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Existing Discharger

Any discharger that is not a new discharger. An existing discharger includes an “increasing
discharger” (i.e., any existing facility with treatment systems in place for its current discharge
that is or will be expanding, upgrading, or modifying its permitted discharge after the effective
date of this Order).

Inland Surface Waters
All surface waters of the State that do not include the ocean, enclosed bays, or estuaries.

Instantaneous Maximum Effluent Limitation
The highest allowable value for any single grab sample or aliquot (i.e., each grab sample or
aliquot is independently compared to the instantaneous maximum limitation).

Instantaneous Minimum Effluent Limitation
The lowest allowable value for any single grab sample or aliquot (i.e., each grab sample or
aliquot is independently compared to the instantaneous minimum limitation).

Maximum Daily Effluent Limitation (MDEL)

The highest allowable daily discharge of a pollutant, over a calendar day (or 24-hour period).
For pollutants with limitations expressed in units of mass, the daily discharge is calculated as
the total mass of the pollutant discharged over the day. For pollutants with limitations
expressed in other units of measurement, the daily discharge is calculated as the arithmetic
mean measurement of the pollutant over the day.

Median

The middle measurement in a set of data. The median of a set of data is found by first
arranging the measurements in order of magnitude (either increasing or decreasing order). If
the number of measurements (n) is odd, then the median = Xs.1)2. If nis even, then the
median = (Xn2 + Xn2)+1)/2 (i.€., the midpoint between the n/2 and n/2+1).

Method Detection Limit (MDL)

MDL is the minimum concentration of a substance that can be measured and reported with 99
percent confidence that the analyte concentration is greater than zero, as defined in Title 40 of
the Code of Federal Regulations, Part 136, Attachment B, revised as of July 3, 1999.

Minimum Level (ML)

ML is the concentration at which the entire analytical system must give a recognizable signal
and acceptable calibration point. The ML is the concentration in a sample that is equivalent to
the concentration of the lowest calibration standard analyzed by a specific analytical
procedure, assuming that all the method specified sample weights, volumes, and processing
steps have been followed.

Mixing Zone

Mixing Zone is a limited volume of receiving water that is allocated for mixing with a
wastewater discharge where water quality criteria can be exceeded without causing adverse
effects to the overall water body.
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Not Detected (ND)
Sample results which are less than the laboratory’s MDL.

Ocean Waters

The territorial marine waters of the State as defined by California law to the extent these
waters are outside of enclosed bays, estuaries, and coastal lagoons. Discharges to ocean
waters are regulated in accordance with the State Water Board’s California Ocean Plan.

Persistent Pollutants
Persistent pollutants are substances for which degradation or decomposition in the
environment is nonexistent or very slow.

Pollutant Minimization Program (PMP)

PMP means waste minimization and pollution prevention actions that include, but are not
limited to, product substitution, waste stream recycling, alternative waste management
methods, and education of the public and businesses. The goal of the PMP shall be to reduce
all potential sources of a priority pollutant(s) through pollutant minimization (control) strategies,
including pollution prevention measures as appropriate, to maintain the effluent concentration
at or below the water quality-based effluent limitation. Pollution prevention measures may be
particularly appropriate for persistent bioaccumulative priority pollutants where there is
evidence that beneficial uses are being impacted. The Regional Water Board may consider
cost effectiveness when establishing the requirements of a PMP. The completion and
implementation of a Pollution Prevention Plan, if required pursuant to Water Code section
13263.3(d), shall be considered to fulfill the PMP requirements.

Pollution Prevention

Pollution Prevention means any action that causes a net reduction in the use or generation of
a hazardous substance or other pollutant that is discharged into water and includes, but is not
limited to, input change, operational improvement, production process change, and product
reformulation (as defined in Water Code Section 13263.3). Pollution prevention does not
include actions that merely shift a pollutant in wastewater from one environmental medium to
another environmental medium, unless clear environmental benefits of such an approach are
identified to the satisfaction of the State or Regional Water Board.

Reporting Level (RL)

RL is the ML (and its associated analytical method) chosen by the Discharger for reporting and
compliance determination from the MLs included in this Order. The MLs included in this Order
correspond to approved analytical methods for reporting a sample result that are selected by
the Regional Water Board either from Appendix 4 of the SIP in accordance with Section 2.4.2
of the SIP or established in accordance with Section 2.4.3 of the SIP. The ML is based on the
proper application of method-based analytical procedures for sample preparation and the
absence of any matrix interferences. Other factors may be applied to the ML depending on the
specific sample preparation steps employed. For example, the treatment typically applied in
cases where there are matrix-effects is to dilute the sample or sample aliquot by a factor of
ten. In such cases, this additional factor must be applied to the ML in the computation of the
RL.
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Satellite Collection System

The portion, if any, of a sanitary sewer system owned or operated by a different public agency
than the agency that owns and operates the wastewater treatment facility that a sanitary sewer
system is tributary to.

Source of Drinking Water
Any water designated as municipal or domestic supply (MUN) in a Regional Water Board
Basin Plan.

Standard Deviation (o)
Standard Deviation is a measure of variability that is calculated as follows:

6 = (ZIx-wI(n-1)°"°
where:
X is the observed value;
u is the arithmetic mean of the observed values; and
n is the number of samples.

Toxicity Reduction Evaluation (TRE)

TRE is a study conducted in a step-wise process designed to identify the causative agents of
effluent or ambient toxicity, isolate the sources of toxicity, evaluate the effectiveness of toxicity
control options, and then confirm the reduction in toxicity. The first steps of the TRE consist of
the collection of data relevant to the toxicity, including additional toxicity testing, and an
evaluation of facility operations and maintenance practices, and best management practices.
A Toxicity Identification Evaluation (TIE) may be required as part of the TRE, if appropriate. (A
TIE is a set of procedures to identify the specific chemical(s) responsible for toxicity. These
procedures are performed in three phases (characterization, identification, and confirmation)
using aquatic organism toxicity tests.)
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ACRONYMS AND ABBREVIATIONS

AMEL

B

BAT

Basin Plan

BCT
BMP
BMPP
BPJ
BOD
BPT

C
CCR
CEQA
CFR
CTR
Ccv
CWA
CWC
Discharger
DMR
DNQ
ELAP

ELG
Facility
gpd

IC

IC15
1C2s
ICa40
1Cs0
LA
LOEC
Hg/L
mg/L
MDEL
MEC
MGD
ML
MRP
ND
NOEC
NPDES
NSPS
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Average Monthly Effluent Limitation

Background Concentration

Best Available Technology Economically Achievable
Water Quality Control Plan for the Coastal Watersheds of Los
Angeles and Ventura Counties

Best Conventional Pollutant Control Technology

Best Management Practices

Best Management Practices Plan

Best Professional Judgment

Biochemical Oxygen Demand 5-day @ 20 °C

Best Practicable Treatment Control Technology

Water Quality Objective

California Code of Regulations

California Environmental Quality Act

Code of Federal Regulations

California Toxics Rule

Coefficient of Variation

Clean Water Act

California Water Code

Tesoro Refining & Marketing Company LLC
Discharge Monitoring Report

Detected But Not Quantified

California Department of Public Health Environmental
Laboratory Accreditation Program

Effluent Limitations, Guidelines and Standards
Tesoro Wilmington Calciner

gallons per day

Inhibition Coefficient

Concentration at which the organism is 15% inhibited
Concentration at which the organism is 25% inhibited
Concentration at which the organism is 40% inhibited
Concentration at which the organism is 50% inhibited
Load Allocations

Lowest Observed Effect Concentration

micrograms per Liter

milligrams per Liter

Maximum Daily Effluent Limitation

Maximum Effluent Concentration

Million Gallons Per Day

Minimum Level

Monitoring and Reporting Program

Not Detected

No Observable Effect Concentration

National Pollutant Discharge Elimination System
New Source Performance Standards
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NTR

OAL

PMEL

PMP

POTW

QA

QA/QC

Ocean Plan

Regional Water Board

RPA
SCP
Sediment Quality Plan

SIP

SMR

State Water Board
SWPPP

TAC

Thermal Plan

TIE
TMDL
TOC
TRE
TSD
TSS
TU.
USEPA
WDR
WET
WLA
WQBELs
WQS
%
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National Toxics Rule

Office of Administrative Law

Proposed Maximum Daily Effluent Limitation

Pollutant Minimization Plan

Publicly Owned Treatment Works

Quality Assurance

Quality Assurance/Quality Control

Water Quality Control Plan for Ocean Waters of California
California Regional Water Quality Control Board, Los Angeles
Region

Reasonable Potential Analysis

Spill Contingency Plan

Water Quality Control Plan for Enclosed Bays and Estuaries —
Part 1 Sediment Quality

State Implementation Policy (Policy for Implementation of
Toxics Standards for Inland Surface Waters, Enclosed Bays,
and Estuaries of California)

Self Monitoring Reports

California State Water Resources Control Board

Storm Water Pollution Prevention Plan

Test Acceptability Criteria

Water Quality Control Plan for Control of Temperature in the
Coastal and Interstate Water and Enclosed Bays and Estuaries
of California

Toxicity Identification Evaluation

Total Maximum Daily Load

Total Organic Carbon

Toxicity Reduction Evaluation

Technical Support Document

Total Suspended Solid

Chronic Toxicity Unit

United States Environmental Protection Agency

Waste Discharge Requirements

Whole Effluent Toxicity

Waste Load Allocations

Water Quality-Based Effluent Limitations

Water Quality Standards

Percent
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ATTACHMENT C — FLOW SCHEMATIC
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ATTACHMENT D — STANDARD PROVISIONS

STANDARD PROVISIONS — PERMIT COMPLIANCE

A. Duty to Comply

1. The Discharger must comply with all of the conditions of this Order. Any
noncompliance constitutes a violation of the Clean Water Act (CWA) and the
California Water Code and is grounds for enforcement action, for permit termination,
revocation and reissuance, or modification; or denial of a permit renewal application
[40 CFR section 122.41(a)].

2. The Discharger shall comply with effluent standards or prohibitions established
under Section 307(a) of the CWA for toxic pollutants and with standards for sewage
sludge use or disposal established under Section 405(d) of the CWA within the time
provided in the regulations that establish these standards or prohibitions, even if this
Order has not yet been modified to incorporate the requirement [40 CFR section
122.41(a)(1)].

. Need to Halt or Reduce Activity Not a Defense

It shall not be a defense for a Discharger in an enforcement action that it would have
been necessary to halt or reduce the permitted activity in order to maintain compliance
with the conditions of this Order [40 CFR section 122.41(c)].

. Duty to Mitigate

The Discharger shall take all reasonable steps to minimize or prevent any discharge or
sludge use or disposal in violation of this Order that has a reasonable likelihood of
adversely affecting human health or the environment [40 CFR section 122.41(d)].

. Proper Operation and Maintenance

The Discharger shall at all times properly operate and maintain all facilities and systems
of treatment and control (and related appurtenances) which are installed or used by the
Discharger to achieve compliance with the conditions of this Order. Proper operation
and maintenance also includes adequate laboratory controls and appropriate quality
assurance procedures. This provision requires the operation of backup or auxiliary
facilities or similar systems that are installed by a Discharger only when necessary to
achieve compliance with the conditions of this Order [40 CFR section 122.41(e)].

. Property Rights

1. This Order does not convey any property rights of any sort or any exclusive
privileges [40 CFR section 122.41(g)].
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2. The issuance of this Order does not authorize any injury to persons or property or

invasion of other private rights, or any infringement of state or local law or
regulations [40 CFR section 122.5(c)].

F. Inspection and Entry

The Discharger shall allow the Regional Water Board, State Water Board, United States
Environmental Protection Agency (USEPA), and/or their authorized representatives
(including an authorized contractor acting as their representative), upon the
presentation of credentials and other documents, as may be required by law, to [40
CFR section 122.41(i)] [Water Code section 13383]:

1. Enter upon the Discharger's premises where a regulated facility or activity is located
or conducted, or where records are kept under the conditions of this Order [40 CFR
section 122.41(i)(1)];

2. Have access to and copy, at reasonable times, any records that must be kept under
the conditions of this Order [40 CFR section 122.41(i)(2)];

3. Inspect and photograph, at reasonable times, any facilities, equipment (including
monitoring and control equipment), practices, or operations regulated or required
under this Order [40 CFR section 122.41(i)(3)]; and

4. Sample or monitor, at reasonable times, for the purposes of assuring Order
compliance or as otherwise authorized by the CWA or the Water Code, any
substances or parameters at any location [40 CFR section 122.41(i)(4)].

G. Bypass
1. Definitions

a. “Bypass” means the intentional diversion of waste streams from any portion of a
treatment facility [40 CFR section 122.41(m)(1)(i)].

b. “Severe property damage” means substantial physical damage to property,
damage to the treatment facilities, which causes them to become inoperable, or
substantial and permanent loss of natural resources that can reasonably be
expected to occur in the absence of a bypass. Severe property damage does
not mean economic loss caused by delays in production [40 CFR section
122.41(m)(1)(ii)].

2. Bypass not exceeding limitations. The Discharger may allow any bypass to occur

which does not cause exceedances of effluent limitations, but only if it is for essential
maintenance to assure efficient operation. These bypasses are not subject to the
provisions listed in Standard Provisions — Permit Compliance 1.G.3, 1.G.4, and 1.G.5
below [40 CFR section 122.41(m)(2)].
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3. Prohibition of bypass. Bypass is prohibited, and the Regional Water Board may take
enforcement action against a Discharger for bypass, unless [40 CFR section
122.41(m)(4)(i)]:

a.

Bypass was unavoidable to prevent loss of life, personal injury, or severe
property damage [40 CFR section 122.41(m)(4)(i)(A)];

There were no feasible alternatives to the bypass, such as the use of auxiliary
treatment facilities, retention of untreated wastes, or maintenance during normal
periods of equipment downtime. This condition is not satisfied if adequate
back-up equipment should have been installed in the exercise of reasonable
engineering judgment to prevent a bypass that occurred during normal periods of
equipment downtime or preventive maintenance [40 CFR section
122.41(m)(4)(i)(B)]; and

. The Discharger submitted notice to the Regional Water Board as required under

Standard Provisions — Permit Compliance 1.G.5 below [40 CFR section
122.41(m)(4)(i)(C)].

4. The Regional Water Board may approve an anticipated bypass, after considering its
adverse effects, if the Regional Water Board determines that it will meet the three
conditions listed in Standard Provisions — Permit Compliance 1.G.3 above [40 CFR
section 122.41(m)(4)(ii)].

5. Notice
a. Anticipated bypass. If the Discharger knows in advance of the need for a

bypass, it shall submit a notice, if possible at least 10 days before the date of the
bypass [40 CFR section 122.41(m)(3)(i)].

b. Unanticipated bypass. The Discharger shall submit notice of an unanticipated
bypass as required in Standard Provisions - Reporting V.E below (24-hour
notice) [40 CFR section 122.41(m)(3)(ii)].

H. Upset

Upset means an exceptional incident in which there is unintentional and temporary
noncompliance with technology based permit effluent limitations because of factors
beyond the reasonable control of the Discharger. An upset does not include
noncompliance to the extent caused by operational error, improperly designed
treatment facilities, inadequate treatment facilities, lack of preventive maintenance, or
careless or improper operation [40 CFR section 122.41(n)(1)].

1. Effect of an upset. An upset constitutes an affirmative defense to an action brought
for noncompliance with such technology based permit effluent limitations if the
requirements of Standard Provisions — Permit Compliance 1.H.2 below are met. No
determination made during administrative review of claims that noncompliance was
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caused by upset, and before an action for noncompliance, is final administrative
action subject to judicial review [40 CFR section 122.41(n)(2)].

2. Conditions necessary for a demonstration of upset. A Discharger who wishes to
establish the affirmative defense of upset shall demonstrate, through properly
signed, contemporaneous operating logs or other relevant evidence that [40 CFR
section 122.41(n)(3)]:

a. An upset occurred and that the Discharger can identify the cause(s) of the upset
[40 CFR section 122.41(n)(3)(i)];

b. The permitted facility was, at the time, being properly operated [40 CFR section
122.41(n)(3)(ii)];

c. The Discharger submitted notice of the upset as required in Standard Provisions
— Reporting V.E.2.b below (24-hour notice) [40 CFR section 122.41(n)(3)(iii)];
and

d. The Discharger complied with any remedial measures required under
Standard Provisions — Permit Compliance |.C above [40 CFR section
122.41(n)(3)(iv)].

3. Burden of proof. In any enforcement proceeding, the Discharger seeking to
establish the occurrence of an upset has the burden of proof [40 CFR section
122.41(n)(4)].

Il. STANDARD PROVISIONS - PERMIT ACTION

A.

General

This Order may be modified, revoked and reissued, or terminated for cause. The filing
of a request by the Discharger for modification, revocation and reissuance, or
termination, or a notification of planned changes or anticipated noncompliance does not
stay any Order condition [40 CFR section 122.41(f)].

Duty to Reapply

If the Discharger wishes to continue an activity regulated by this Order after the
expiration date of this Order, the Discharger must apply for and obtain a new permit [40
CFR section 122.41(b)].

Transfers

This Order is not transferable to any person except after notice to the Regional Water
Board. The Regional Water Board may require modification or revocation and
reissuance of the Order to change the name of the Discharger and incorporate such
other requirements as may be necessary under the CWA and the Water Code [40 CFR
sections 122.41(1)(3) and 122.61].
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lll. STANDARD PROVISIONS — MONITORING

A. Samples and measurements taken for the purpose of monitoring shall be representative
of the monitored activity [40 CFR section 122.41(j)(1)].

B. Monitoring results must be conducted according to test procedures under Part 136 or, in
the case of sludge use or disposal, approved under Part 136 unless otherwise specified
in Part 503 unless other test procedures have been specified in this Order [40 CFR
sections122.41(j)(4) and 122.44(i)(1)(iv)].

IV. STANDARD PROVISIONS — RECORDS

A. Except for records of monitoring information required by this Order related to the
Discharger's sewage sludge use and disposal activities, which shall be retained for a
period of at least five years (or longer as required by Part 503), the Discharger shall
retain records of all monitoring information, including all calibration and maintenance
records and all original strip chart recordings for continuous monitoring instrumentation,
copies of all reports required by this Order, and records of all data used to complete the
application for this Order, for a period of at least three (3) years from the date of the
sample, measurement, report or application. This period may be extended by request
of the Regional Water Board Executive Officer at any time [40 CFR section
122.41(j)(2)].

B. Records of monitoring information shall include:

1. The date, exact place, and time of sampling or measurements [40 CFR section
122.41()(3)()];

2. The individual(s) who performed the sampling or measurements [40 CFR section
122.41(j)(3)(ii)];

The date(s) analyses were performed [40 CFR section 122.41(j)(3)(iii)];
The individual(s) who performed the analyses [40 CFR section 122.41(j)(3)(iv)];

The analytical techniques or methods used [40 CFR section 122.41(j)(3)(v)]; and

o o » ©

The results of such analyses [40 CFR section 122.41(j)(3)(vi)].

C. Claims of confidentiality for the following information will be denied [40 CFR
section 122.7(b)]:

1. The name and address of any permit applicant or Discharger [40 CFR section
122.7(b)(1)]; and

2. Permit applications and attachments, permits and effluent data [40 CFR section
122.7(b)(2)].
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V. STANDARD PROVISIONS - REPORTING
A. Duty to Provide Information

The Discharger shall furnish to the Regional Water Board, State Water Board, or
USEPA within a reasonable time, any information which the Regional Water Board,
State Water Board, or USEPA may request to determine whether cause exists for
modifying, revoking and reissuing, or terminating this Order or to determine compliance
with this Order. Upon request, the Discharger shall also furnish to the Regional Water
Board, State Water Board, or USEPA copies of records required to be kept by this
Order [40 CFR section 122.41(h)] [Water Code section 13267].

B. Signatory and Certification Requirements

1. All applications, reports, or information submitted to the Regional Water Board, State
Water Board, and/or USEPA shall be signed and certified in accordance with
Standard Provisions — Reporting V.B.2, V.B.3, V.B.4, and V.B.5 below [40 CFR
section 122.41(k)].

2. All permit applications shall be signed by a responsible corporate officer. For the
purpose of this section, a responsible corporate officer means: (i) A president,
secretary, treasurer, or vice-president of the corporation in charge of a principal
business function, or any other person who performs similar policy- or decision-
making functions for the corporation, or (i) the manager of one or more
manufacturing, production, or operating facilities, provided, the manager is
authorized to make management decisions which govern the operation of the
regulated facility including having the explicit or implicit duty of making major capital
investment recommendations, and initiating and directing other comprehensive
measures to assure long term environmental compliance with environmental laws
and regulations; the manager can ensure that the necessary systems are
established or actions taken to gather complete and accurate information for permit
application requirements; and where authority to sign documents has been assigned
or delegated to the manager in accordance with corporate procedures. [40 CFR
section 122.22(a)(1)].

3. All reports required by this Order and other information requested by the Regional
Water Board, State Water Board, or USEPA shall be signed by a person described
in Standard Provisions — Reporting V.B.2 above, or by a duly authorized
representative of that person. A person is a duly authorized representative only if:

a. The authorization is made in writing by a person described in Standard
Provisions — Reporting V.B.2 above [40 CFR section 122.22(b)(1)];

b. The authorization specifies either an individual or a position having responsibility
for the overall operation of the regulated facility or activity such as the position of
plant manager, operator of a well or a well field, superintendent, position of
equivalent responsibility, or an individual or position having overall responsibility
for environmental matters for the company. (A duly authorized representative
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4.

may thus be either a named individual or any individual occupying a named
position.) [40 CFR section 122.22(b)(2)]; and

c. The written authorization is submitted to the Regional Water Board and State
Water Board [40 CFR section 122.22(b)(3)].

If an authorization under Standard Provisions — Reporting V.B.3 above is no longer
accurate because a different individual or position has responsibility for the overall
operation of the facility, a new authorization satisfying the requirements of Standard
Provisions — Reporting V.B.3 above must be submitted to the Regional Water Board
and State Water Board prior to or together with any reports, information, or
applications, to be signed by an authorized representative [40 CFR section
122.22(c)].

. Any person signing a document under Standard Provisions — Reporting V.B.2 or

V.B.3 above shall make the following certification:

“I certify under penalty of law that this document and all attachments were
prepared under my direction or supervision in accordance with a system
designed to assure that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person or persons who
manage the system or those persons directly responsible for gathering the
information, the information submitted is, to the best of my knowledge and belief,
true, accurate, and complete. | am aware that there are significant penalties for
submitting false information, including the possibility of fine and imprisonment for
knowing violations.” [40 CFR section 122.22(d)].

C. Monitoring Reports

1.

Monitoring results shall be reported at the intervals specified in the Monitoring and
Reporting Program (Attachment E) in this Order [40 CFR section 122.22(1)(4)].

Monitoring results must be reported on a Discharge Monitoring Report (DMR) form
or forms provided or specified by the Regional Water Board or State Water Board for
reporting results of monitoring of sludge use or disposal practices [40 CFR section
122.41(1)(4)(i)]-

If the Discharger monitors any pollutant more frequently than required by this Order
using test procedures approved under Part 136 or, in the case of sludge use or
disposal, approved under Part 136 unless otherwise specified in Part 503, or as
specified in this Order, the results of this monitoring shall be included in the
calculation and reporting of the data submitted in the DMR or sludge reporting form
specified by the Regional Water Board [40 CFR section 122.41(1)(4)(ii)].

. Calculations for all limitations, which require averaging of measurements, shall

utilize an arithmetic mean unless otherwise specified in this Order [40 CFR section
122.41(1)(4)(iii)].
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D. Compliance Schedules

Reports of compliance or noncompliance with, or any progress reports on, interim and
final requirements contained in any compliance schedule of this Order, shall be
submitted no later than 14 days following each schedule date [40 CFR section
122.41(1)(5)].

E. Twenty-Four Hour Reporting

1.

The Discharger shall report any noncompliance that may endanger health or the
environment. Any information shall be provided orally within 24 hours from the time
the Discharger becomes aware of the circumstances. A written submission shall
also be provided within five (5) days of the time the Discharger becomes aware of
the circumstances. The written submission shall contain a description of the
noncompliance and its cause; the period of noncompliance, including exact dates
and times, and if the noncompliance has not been corrected, the anticipated time it
is expected to continue; and steps taken or planned to reduce, eliminate, and
prevent reoccurrence of the noncompliance [40 CFR section 122.41(1)(6)(i)].

. The following shall be included as information that must be reported within 24 hours

under this paragraph [40 CFR section 122.41(1)(6)(ii)]:

a. Any unanticipated bypass that exceeds any effluent limitation in this Order [40
CFR section 122.41(1)(6)(ii)(A)].

b. Any upset that exceeds any effluent limitation in this Order [40 CFR section
122.41(1)(6)(ii)(B)].

. The Regional Water Board may waive the above-required written report under this

provision on a case-by-case basis if an oral report has been received within 24
hours [40 CFR section 122.41(1)(6)(iii)]-.

F. Planned Changes

The Discharger shall give notice to the Regional Water Board as soon as possible of
any planned physical alterations or additions to the permitted facility. Notice is required
under this provision only when [40 CFR section 122.41(1)(1)]:

1.

The alteration or addition to a permitted facility may meet one of the criteria for
determining whether a facility is a new source in 40 CFR section 122.29(b) [40 CFR
section 122.41(1)(1)(i)]; or.

. The alteration or addition could significantly change the nature or increase the

quantity of pollutants discharged. This notification applies to pollutants that are not
subject to effluent limitations in this Order [40 CFR section 122.41(1)(1)(ii)].

The alteration or addition could significantly change the nature or increase the
quantity of pollutants discharged. This notification applies to pollutants that are
subject neither to effluent limitations in this Order nor to notification requirements
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under 40 CFR section 122.42(a)(1) (see Additional Provisions—Notification
Levels VII.A.1) [40 CFR section 122.41(1)(1)(ii)].

G. Anticipated Noncompliance

The Discharger shall give advance notice to the Regional Water Board or State Water
Board of any planned changes in the permitted facility or activity that may result in
noncompliance with General Order requirements [40 CFR section 122.41(1)(2)].

H. Other Noncompliance

The Discharger shall report all instances of noncompliance not reported under Standard
Provisions — Reporting V.C, V.D, and V.E above at the time monitoring reports are
submitted. The reports shall contain the information listed in Standard Provision —
Reporting V.E above [40 CFR section 122.41(1)(7)].

l. Other Information

When the Discharger becomes aware that it failed to submit any relevant facts in a
permit application, or submitted incorrect information in a permit application or in any
report to the Regional Water Board, State Water Board, or USEPA, the Discharger shall
promptly submit such facts or information [40 CFR section 122.41(1)(8)].

V1. STANDARD PROVISIONS - ENFORCEMENT

A. The Regional Water Board is authorized to enforce the terms of this permit under
several provisions of the Water Code, including, but not limited to, sections 13385,
13386, and 13387.

B. The CWA provides that any person who violates section 301, 302, 306, 307, 308, 318
or 405 of the Act, or any permit condition or limitation implementing any such sections in
a permit issued under section 402, or any requirement imposed in a pretreatment
program approved under sections 402(a)(3) or 402(b)(8) of the Act, is subject to a civil
penalty not to exceed $25,000 per day for each violation. The CWA provides that any
person who negligently violates sections 301, 302, 306, 307, 308, 318, or 405 of the
Act, or any condition or limitation implementing any of such sections in a permit issued
under section 402 of the Act, or any requirement imposed in a pretreatment program
approved under section 402(a)(3) or 402(b)(8) of the Act, is subject to criminal penalties
of $2,500 to $25,000 per day of violation, or imprisonment of not more than one (1)
year, or both. In the case of a second or subsequent conviction for a negligent violation,
a person shall be subject to criminal penalties of not more than $50,000 per day of
violation, or by imprisonment of not more than two (2) years, or both. Any person who
knowingly violates such sections, or such conditions or limitations is subject to criminal
penalties of $5,000 to $50,000 per day of violation, or imprisonment for not more than
three (3) years, or both. In the case of a second or subsequent conviction for a knowing
violation, a person shall be subject to criminal penalties of not more than $100,000 per
day of violation, or imprisonment of not more than six (6) years, or both. Any person
who knowingly violates section 301, 302, 303, 306, 307, 308, 318 or 405 of the Act, or
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any permit condition or limitation implementing any of such sections in a permit issued
under section 402 of the Act, and who knows at that time that he thereby places another
person in imminent danger of death or serious bodily injury, shall, upon conviction, be
subject to a fine of not more than $250,000 or imprisonment of not more than 15 years,
or both. In the case of a second or subsequent conviction for a knowing endangerment
violation, a person shall be subject to a fine of not more than $500,000 or by
imprisonment of not more than 30 years, or both. An organization, as defined in section
309(c)(3)(B)(iii) of the CWA, shall, upon conviction of violating the imminent danger
provision, be subject to a fine of not more than $1,000,000 and can be fined up to
$2,000,000 for second or subsequent convictions [40 CFR section 122.41(a)(2)] [Water
Code sections 13385 and 13387).

. Any person may be assessed an administrative penalty by the Regional Water Board

for violating section 301, 302, 306, 307, 308, 318 or 405 of this Act, or any permit
condition or limitation implementing any of such sections in a permit issued under
section 402 of this Act. Administrative penalties for Class | violations are not to exceed
$10,000 per violation, with the maximum amount of any Class | penalty assessed not to
exceed $25,000. Penalties for Class Il violations are not to exceed $10,000 per day for
each day during which the violation continues, with the maximum amount of any Class Il
penalty not to exceed $125,000 [40 CFR section 122.41(a)(3)].

. The CWA provides that any person who falsifies, tampers with, or knowingly renders

inaccurate any monitoring device or method required to be maintained under this permit
shall, upon conviction, be punished by a fine of not more than $10,000, or by
imprisonment for not more than 2 years, or both. If a conviction of a person is for a
violation committed after a first conviction of such person under this paragraph,
punishment is a fine of not more than $20,000 per day of violation, or by imprisonment
of not more than 4 years, or both [40 CFR section 122.41(j)(5)].

. The CWA provides that any person who knowingly makes any false statement,

representation, or certification in any record or other document submitted or required to
be maintained under this Order, including monitoring reports or reports of compliance or
noncompliance shall, upon conviction, be punished by a fine of not more than $10,000
per violation, or by imprisonment for not more than six months per violation, or by both
[40 CFR section 122.41(k)(2)].

ADDITIONAL PROVISIONS — NOTIFICATION LEVELS

. Non-Municipal Facilities

Existing manufacturing, commercial, mining, and silvicultural Dischargers shall notify the
Regional Water Board as soon as they know or have reason to believe [40 CFR section
122.42(a)]:

1. That any activity has occurred or will occur that would result in the discharge, on a
routine or frequent basis, of any toxic pollutant that is not limited in this Order, if that
discharge will exceed the highest of the following "notification levels" [40 CFR
section 122.42(a)(1)]:
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b.

100 micrograms per liter (ug/L) [40 CFR section 122.42(a)(1)(i)];

200 pg/L for acrolein and acrylonitrile; 500 pg/L for 2,4-dinitrophenol and
2-methyl-4,6-dinitrophenol; and 1 milligram per liter (mg/L) for antimony [40 CFR
section 122.42(a)(1)(ii)];

Five (5) times the maximum concentration value reported for that pollutant in the
Report of Waste Discharge [40 CFR section 122.42(a)(1)(iii)]; or

The level established by the Regional Water Board in accordance with 40 CFR
section 122.44(f) [40 CFR section 122.42(a)(1)(iv)].
