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2

I.

INTRODUCTION

Petitioner Point Buckler Club, LLC would like to restore a duck club on the island it owns in

3

the Suisun Marsh. This effort should be easy. The Suisun Marsh Preservation Act is extremely

4

duck-club friendly. It specifically exempts duck clubs from obtaining a marsh development permit

5

when the work is consistent with an individual management plan certified by the San Francisco Bay

6

Conservation and Development Commission (“BCDC”). Here there is a certified plan, and the work

7

is consistent with it.

8

The Suisun Marsh Protection Plan makes clear that duck clubs are especially favored. It

9

recognizes that duck clubs are a “vital component” of the wintering habitat of migrating waterfowl

10

because they encourage production of preferred waterfowl food plants that would not otherwise be

11

available. The Water Quality Control Plan for the San Francisco Bay Basin (“Basin Plan”)

12

recognizes these values by including wildlife habitat and noncontact recreation among the beneficial

13

uses for Grizzly Bay, where the island is located.

14

The work at issue—digging out interior ditches and using the material to maintain or replace

15

existing levees—is generally authorized by the U.S. Army Corps of Engineers and certified by the

16

Regional Board, which has issued section-401 certifications for two permits. These permits

17

authorize hundreds of thousands of cubic yards of material to be excavated from interior ditches and

18

used for the purposes of maintaining and replacing levees in the Suisun Marsh.

19

If for no other reason, restoration of the duck club at Pint Buckler should be encouraged

20

because it is a mitigation measure imposed by the State Water Resources Control Board

21

(“State Board”) and Regional Water Quality Control Board for the San Francisco Bay Region

22

(“Regional Board”) on the California Department of Water Resources (“DWR”) for water diversions

23

from the Delta.

24

Nevertheless, the Regional Board has been duck-club-hostile. If there were any irregularity

25

in any permitting needed for the duck club, the Regional Board could have identified that irregularity

26

and demanded that it be resolved. But it has not shown an interest in correcting permit irregularities,

27

and certainly has not given Petitioners an opportunity to make corrections. Instead, with almost no

28

preamble, the Regional Board has issued Cleanup and Abatement Order No. R2-2015-0038 (the
1
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1

“Order”), which requires Petitioner to restore tidal circulation to the interior of the island. This

2

Order kills the duck club, which at times needs to restrict tidal circulation and raise the water level

3

within the island in order to flood the duck ponds. The island is unusual. The duck ponds are above

4

high tide, and have been flooded by maintaining the levees, closing the tide gates, and pumping

5

water into the island. As part of its mitigation, DWR provided the pump.

6

Worse still, the Regional Board killed off the duck club in violation of the Constitutional

7

due process rights of Petitioner and its owners. The Regional Board has taken Petitioner’s property

8

without an opportunity for a hearing, in which Petitioner could have reviewed whatever evidence the

9

Regional Board has obtained—the Regional Board has not presented its evidence to Petitioner—and

10
11

provided information that would have assisted the decision-maker.
The Regional Board has also engaged in impermissible ex parte communications. Staff who

12

are prosecuting this action have communicated with the advisory team, and apparently with the

13

decision-maker, outside of the Petitioner’s presence.

14
15
16

The Regional Board has violated the Suisun Marsh Preservation Act by taking action
inconsistent with that act.
The Regional Board has violated the Porter-Cologne Act by issuing a cleanup and abatement

17

order without meeting the conditions prescribed by Water Code § 13304. The Board justifies the

18

Order on the grounds that waste has been discharged into waters of the state and has created a

19

condition of pollution, but the work at issue was not and cannot be a condition of pollution.

20

It cannot be a condition of pollution because the Legislature has authorized the work through the

21

Suisun Marsh Protection Act, because the Regional Board and State Board have called for the work

22

as a mitigation measure to be implemented by DWR, and because the Regional Board has issued two

23

section-401 certifications in which it necessarily concluded that this type of work does not create a

24

condition of pollution. Also, the material used was not a waste.

25
26

The Order violates California Environmental Quality Act (“CEQA”) because it interferes
with the implementation of required mitigation.

27

The Order violates the Constitutional void-for-vagueness doctrine because it requires reports

28

that must personally satisfy an individual. This standard is too vague to pass Constitutional muster.
2
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1

Petitioner requests a stay. Because of the short deadlines in the Order, Petitioner requests

2

that the State Board act on the stay request by October 30, 2015, which is the day before the first

3

submission in the Order is due.

4

The State Board should rescind the Order on the grounds that it violates the due-process

5

requirement for a hearing, it violates the due-process prohibition on ex parte communications and

6

requirement for separation of functions, it violates the Suisun Marsh Preservation Act and Suisun

7

Marsh Protection Plan, it violates the Porter-Cologne Act, it violates CEQA, it violates the void-for-

8

vagueness doctrine, and it is an abuse of the Regional Board’s discretion.

9

II. IDENTIFICATION OF PETITIONER

10

Petitioner is Point Buckler Club, LLC, and should be contacted through counsel:

11

JOHN BRISCOE
LAWRENCE S. BAZEL
PETER PROWS
BRISCOE IVESTER & BAZEL LLP
155 Sansome Street, Seventh Floor
San Francisco, CA 94104
(415) 402-2700
Fax (415) 398-5630
jbriscoe@briscoelaw.net
lbazel@briscoelaw.net
pprows@briscoelaw.net

12
13
14
15
16

III. REGIONAL BOARD ACTION TO BE REVIEWED

17
18

Cleanup And Abatement Order No. R2-2015-0038; Point Buckler LLC, Solano County,

19

attached to the Amended Declaration of Lawrence S. Bazel (“Amended Am. Bazel Decl.”) as

20

Exhibit 1.
IV. DATE OF REGIONAL BOARD ACTION

21
22
23
24
25
26
27
28

The Executive Officer of the Regional Board issued the Order on September 11, 2015.
V. STATEMENT OF REASONS
WHY THE REGIONAL BOARD ACTION WAS IMPROPER
The Regional Board action was improper for the reasons set out in the points and authorities
in section IX below.
VI. MANNER IN WHICH PETITIONER IS AGGRIEVED
Petitioner is aggrieved because the Constitutional rights of itself and its members have been
violated, and because it is being prohibited from maintaining and restoring the duck club that existed
3
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1

at the property and is authorized—and even required—by various statutes and other legal

2

requirements, as specified in section IX below.

3

VII. STATE BOARD ACTION REQUESTED BY PETITIONER

4

Petitioner requests that the Order be stayed, and that the State Board act on the stay by

5

October 30, 2015. The Regional Board has just informed Petitioner by telephone that the November

6

1, 2015 deadline in the Order will be extended by 30 days. Petitioner is requesting action by

7

October 30, 2015 so that, if the State Board does not act, Petitioner has an opportunity to move for a

8

stay in superior court before the Order’s deadline. If the State Board cannot issue a stay by

9

October 30 Petitioner requests that the State Board act to postpone the submissions required by the

10

Order until the State Board can act on the stay request.1
Petitioner also requests that the State Board should rescind the Order on the grounds that it

11
12

violates due process, it violates the Suisun Marsh Preservation Act and Suisun Marsh Protection

13

Plan, it violates the Porter-Cologne Act, it violates CEQA, it violates the void-for-vagueness

14

doctrine, and it is an abuse of the Regional Board’s discretion.

15

VIII. BACKGROUND
A.

16

In 1974, the California Legislature enacted the Nejedly-Bagley-Z'berg Suisun Marsh

17
18
19
20
21

Preservation Act of 1974, which directed the San Francisco Bay Conservation and Development
Commission (”BCDC”) and the Department of Fish and Game to prepare the Suisun Marsh
Protection Plan “to preserve the integrity and assure continued wildlife use” of the Suisun Marsh.
(Suisun Marsh Protection Plan2 at 9.)
The Suisun Marsh Protection Plan, which was published in 1976 and updated in 2007,

22
23
24
25

In The 1970s, The Legislature Acted To Protect Suisun Marsh

emphasizes the importance of duck clubs to the Suisun Marsh. Duck clubs, which “encourage
production of preferred waterfowl food plants”, “are a vital component of the wintering habitat for
waterfowl migrating south”:
In the Suisun Marsh, about 50,700 acres of managed wetlands are currently
maintained as private waterfowl hunting clubs and on publicly-owned wildlife
management areas and refuges. Because of their extent, location and the use

26
27
1

28

2

http://www.bcdc.ca.gov/laws_plans/suisun_marsh.shtml
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1
2
3
4
5

of management techniques to encourage production of preferred waterfowl
food plants, managed wetlands of the Suisun Marsh are a vital component of
the wintering habitat for waterfowl migrating south on the Pacific Flyway, and
also provide cover, foraging and nesting opportunities for resident waterfowl.
Managed wetlands also provide habitat for a diversity of other resident and
migratory species, including other waterbirds, shorebirds, raptors, amphibians,
and mammals. Managed wetlands can protect upland areas by retaining flood
waters and also provide an opportunity for needed space for adjacent wetlands
to migrate landward as sea level rises.

6

(Id. at 12 (Environment Finding 5).) Duck clubs “have made considerable contributions to the

7

improvement of the Marsh habitats for waterfowl”:

8

The Marsh is well known for waterfowl hunting in California. ….

9

The recreational values of the Marsh, particularly for duck hunting, have been
a significant factor in its preservation. Private duck clubs…have made
considerable contributions to the improvement of the Marsh habitats for
waterfowl as well as other wildlife.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

(Id. at 28.) Duck clubs “have worked to maintain the area’s habitat value and to protect the natural
resources of the Marsh”:
Market hunting of waterfowl began in the Suisun Marsh in the late 1850s, and
the first private waterfowl sport hunting clubs were established in the early
1880s. …. Generations of hunting club owners and members have worked to
maintain the area’s habitat value and to protect the natural resources of the
Marsh. Today, waterfowl hunting is the major recreational activity in the
Suisun Marsh…
(Id. (Recreation and Access Finding 2).)
The Suisun Marsh Protection Plan establishes, as its first recreational policy, an
encouragement of duck clubs:
Continued recreational use of privately-owned managed wetlands should be
encouraged.
(Id. at 29 (Recreation and Access Policy 1).)
Under “Land Use and Marsh Management”, the Suisun Marsh Protection Plan once again
emphasizes the importance of duck clubs:

25

Within [the primary management] area, existing land uses should continue,
and land and water areas should be managed so as to achieve the following
objectives: …

26

• Provision of habitat attractive to waterfowl

27

• Improvement of water distribution and levee systems …

28
5
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1

(Id. at 33.) The concepts are reinforced by the findings in this section, which emphasize the

2

importance of managing to “to enhance the habitat through the encouragement of preferred food

3

plant species”:

4

The managed wetlands are a unique resource for waterfowl and other Marsh
wildlife, and their value as such is increased substantially by the management
programs used by waterfowl hunting clubs and public agencies to enhance the
habitat through the encouragement of preferred food plant species.

5
6
7

(Id. at 34 (Land Use and Marsh Management Finding 2).)
Finally, the Suisun Marsh Protection Plan reports that in the 1980s individual management

8
9
10

plans (“IMPs”) were developed and certified for each duck club, and that managers can implement
these plans—including “enhancements”—without obtaining permits from BCDC:
Individual management plans were developed for each waterfowl hunting club
in the 1980s, and were reviewed by the California Department of Fish and
Game and certified by the San Francisco Bay Conservation and Development
Commission. …. Land managers can conduct ongoing management activities
described in the plans, such as maintenance, repairs, and enhancements,
without having to apply for separate permits from the Commission for each
activity.

11
12
13
14

(Id. (Land Use and Marsh Management Finding 3).)
15
In 1977, the Legislature enacted the Suisun Marsh Preservation Act, which has been codified
16
at Public Resources Code §§ 29000 et seq.3 This act directs BCDC to implement the Suisun Marsh
17
Protection Plan. (PRC §§ 29004(b), 29113, 29200, 29202.)
18
B.
19
20

The Suisun Marsh Preservation Act Exempts Work Specified In The Point
Buckler Management Plan From A BCDC Permit

Although the Suisun Marsh Preservation Act establishes a program for marsh development

21

permits (PRC § 29500), there is an exception for development “specified in the component of the

22

local protection program prepared by the Suisun Resource Conservation District and certified by”

23

BCDC—that is, any development specified in the individual management plans:
Notwithstanding the provisions of Section 29500, within the primary
management area no marsh development permit shall be required for any
development specified in the component of the local protection program
prepared by the Suisun Resource Conservation District and certified by the
Commission pursuant to Section 29415.

24
25
26
27
28

(PRC § 29501.5.) Note that this provision does not require the development to be in a managed
3

http://www.bcdc.ca.gov/laws_plans/suisun_marsh_preservation_act.shtml
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1
2
3
4

wetland. All that is required is a certified IMP.
As noted above, the Suisun Marsh Protection Plan reports that IMPs were certified for each
duck club. (Suisun Marsh Protection Plan at 34 (Finding 3).)
BCDC staff provided Petitioner with a copy of the certified management plan for Point

5

Buckler, which at that time was known as the Annie Mason Point Club. (Sweeney Decl., ¶ 2.) The

6

IMP, which was received by BCDC in 1984, describes the club at that time. (Id., Exhibit 1.) There

7

was a single levee with a perimeter ditch system and two gates that were used for flooding and

8

draining. (Id.) The IMP refers to “maintenance of levees, ditches, and water control structures.”

9

(Id., Exhibit 1 at 2.) “Ditches need to be kept clear of vegetation blockages or silt build-ups to allow

10

circulation and drainage.” (Id.) “The dense growth of undesirable vegetation in the pond needs to

11

be reduced by burning and/or discing”. (Id.) “Removing the old vegetation and turning over the soil

12

provides a seed bed for the establishment of new vegetation which is more preferred by waterfowl.”

13

(Id.) The IMP also identifies interior and exterior levee repairs. (Id., Exhibit 1, last page.)

14

An aerial photo from 1984 shows that the levees at that time had been repaired, and were

15

intact. (Am. Bazel Decl., Exhibit 2.) This photograph is consistent with the IMP which notes that

16

“the club reports that it now has the water control structures and tight levees necessary for proper

17

water management.” (Sweeney Decl., Exhibit 1 at 1.)

18

A document provided by BCDC, entitled “General Information”, which appears to have been

19

prepared no later than 1980, reports that existing vegetation at the island had “a relatively low use

20

and section value for waterfowl” and that “changing the habitat to a highly productive and selective

21

one for waterfowl should be relatively easy.” (Am. Bazel Decl., Exhibit 10, next-to-last page.) It

22

also reports that “[t]he main problem hampering proper management of the club is water control.”

23

(Id/) If the levee system and irrigation structures are repaired “adequate water control will be

24

achieved”. (Id., last page.)

25

The levees that had been repaired by 1984 appear to have been damaged in the mid-1980s,

26

and repaired again in 1990. (See Am. Bazel Decl., Exhibit 11 (Wetlands Maintenance Management

27

Report dated 1990 referring to use of 4,000 cubic yards to repair levees).) Once the levees had been

28

repaired, DWR apparently installed a pump, as discussed in the next section.
7
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1

Documents provided by BCDC include no amendment or modification of the individual

2

management plan for Point Buckler Island. (Am. Bazel Decl., ¶ 13.) The initial plan is therefore

3

still in effect.

4
5

Nor has BCDC issued a permit authorizing abandonment of the managed wetlands at Point
Buckler. (Id.)4

6

C.

7

The Suisun Marsh Protection Plan identifies increasing salinity as a threat to the Suisun

8
9

Marsh:
Numerous upstream storage facilities, together with diversions of water from
the Delta and the tributary streams of the Delta, have substantially reduced the
amount of fresh water flowing into the Delta with a resultant increase in
salinity intrusion into the Marsh….

10
11
12

(Suisun Marsh Protection Plan at 14.) Increasing salinity, the Protection Plan found,

13

will limit the distribution and abundance of important waterfowl food plants
and ultimately reduce the wetland diversity and the capability of the Marsh to
support wintering waterfowl.

14
15

The Department Of Water Resources Provided For A Duck Club At
Point Buckler As Mitigation For Its Delta Diversions

(Id. (Finding 4).)

16

In 1984, the California Department of Water Resources (“DWR”), which operates the State

17

Water Project, published a Plan Of Protection For The Suisun Marsh Including Environmental

18

Impact Report. The purpose of the plan was “to mitigate the effects of the Federal Central Valley

19

Project (CVP) and the State Water Project (SWP) on the Suisun Marsh.”5 (Plan at 1.) The plan was

20

required by State Board Water Right Decision 1485. (Id. at 7.) Because the plan was issued to

21

comply with D-1485, the State Board must have approved it.

22

DWR’s mitigation facilities included the “Annie Mason Island Pump Facility”, that “would

23

operate “when water quality on the island required improvement from October through April.” (Id.

24
25
26
27
28

It appears that a managed wetland cannot be abandoned without a permit from BCDC.
(PRC § 29500 (requiring permit for development); PRC § 29114 (defining “development” to include
“change in the density or intensity of use of land” and “change in the intensity of use of water”);
14 CCR § 10125 (defining “substantial change in use” to include “abandonment” of a “managed
wetland”).
http://www.bcdc.ca.gov/permits/obtain_permit.shtml (activities requiring permit approval)
5
Available online.
4

8
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1

at 79, 103.) “The pumping equipment will be built and installed when the landowner has improved

2

the island's levee system to provide adequate protection of the island.” (Id. at 103.)

3

Although the plan itself does not specify how the pump would provide mitigation, the

4

reasoning is clear. The ponds on the island are above high tide, as can be seen from aerial

5

photographs taken in 2013 and 2015. (Discussed below.) These ponds may have been dug out

6

before the pump was installed, but if so they quickly filled in. In any case, the owner of the island at

7

the time reports that DWR installed a pump, and an old pump is now visible at the island. (Sweeney

8

Decl., ¶ 3.) The purpose of the pump—to flood the ponds—counted as mitigation because it helped

9

preserve the island’s duck habitat and its growth of vegetation preferred by ducks. Without the

10
11

pump and the flooding of the ponds, the vegetation would revert to non-preferential species.
The mitigation required by the plan and its included EIR, therefore, was not just the pump,

12

but rather the maintenance of Point Buckler as property managed for ponding and growth of

13

vegetation preferred by ducks.

14

In 2005, DWR entered into the Revised Suisun Marsh Preservation Agreement with the U.S.

15

Bureau of Reclamation, the California Department of Fish and Game, and the Suisun Resource

16

Conservation District. (Am. Bazel Decl., Exhibit 3.) That agreement reiterated DWR’s obligation

17

to build the facilities it had agreed to build in the 1980s. (Id. at 14, ¶ VI.A (page 20 of 112).) That

18

obligation included the pump at the Annie Mason Island Unit. (Id. at A-4 (page 73 of 112).)

19

D.

Point Buckler LLC Proceeded To Implement The Individual Management Plan
Without Awareness Of Any Need For Additional Authorizations

20
During the dry season of 2014, Petitioner used an excavator to deepen and widen the existing
21
ditches, and placed the material removed on the levees. In some places, the existing levees had been
22
eroded away, and a new levee and ditch were created inside the old location. Places where the levee
23
had fully or partly breached—in two locations, the tide gates were in place, but the levee on top of
24
them had eroded away—were repaired. The resulting levees are approximately 2-3 feet above the
25
surrounding land. Of the two tide gates that had been in place, one is now functioning, and the other
26
27
28

needs to be repaired. (Sweeney Decl., ¶ 4.)
Petitioner understood, from the previous owner, that maintenance of the levees was supposed
to be done, and was not aware of any need for additional approvals. (Id., ¶ 5.)
9
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1

Some additional work was done on the island. Among other things, a dock was secured to

2

piles that were already in place. The dock was provided by BCDC, and is subject to a lease from the

3

California State Lands Commission. (Id., ¶ 6.) Fourteen trees were planted and four small

4

semicircular ponds were dug to enhance duck habitat. (Id.) Some grasses were mowed. (Id.)

5

E.

6

The Order appears to have been motivated, at least in substantial part, by the misconception

7

that the levee work “cut off crucial tidal flow to the interior of the Site, thereby drying out the Site’s

8

former tidal marsh areas”. (Order at 2, ¶ 8.) But the levee work has not dried out the interior of the

9

island; on the contrary, the interior is now wetter than it used to be.

10

The Work Did Not Cause Tidal Marsh To Dry Out

The best available evidence consists of two sets of photographs. First, there are two infrared

11

photographs taken in 2013 (before the levee work was done) by the U.S. National Oceanographic

12

and Atmospheric Administration (“NOAA”) at high water and mean lower low water. (Sweeney

13

Decl., Exhibits 2 and 3.) These show that water was present in the ditches and interior channels of

14

the island, but there was no water present in any vegetated areas.

15

In fact, there is remarkably little difference between the two photographs, no doubt

16

attributable to the fact that the ditches and channels on the island generally have vertical sides, which

17

means that their width does not increase or decrease during the tidal cycle.

18

Second, there are aerial photographs, obtained from Google Earth, from April 2013 and

19

April 2015, showing the island before and after the levee work. (Am. Bazel Decl., Exhibits 4 and 5.)

20

These photographs show no sign of vegetation in the ditches and interior channels, either before or

21

after.

22

In both photographs, the majority of the vegetation is brown, even though the photographs

23

were both taken in April. The 2013 photograph has some areas that are green, but those seem to be

24

the result of seasonal rains rather than tidal influence. There are, for example, areas of green on top

25

of the existing levees, and in places disconnected from any ditch or channel. A Google Earth

26

photograph from September 2008 shows that the interior of the island was almost completely brown.

27

(Am. Bazel Decl., Exhibit 12.)

28
10
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1

Most of the island may be what the Suisun Marsh Protection Plan calls “lowland grasslands”

2

(“a ‘transition zone’…which supports a mixture of plants common to both the wetlands and the

3

upland grasslands”) rather than tidal marshes (“which occur on the edges of the bays and sloughs,

4

are not subjected to habitat management programs, but are exposed to the natural daily tidal

5

rhythm”). (Suisun Marsh Protection Plan at 11.) Virtually all of the island is firm enough so that

6

motor vehicles can be driven across it. (Sweeney Decl., ¶ 8.) And, other than the improved ditches

7

and water levels inside the levees, conditions at the island are generally unchanged from before the

8

work at issue. (Id., ¶ 14.)

9

In any case, the Google Earth photographs leave no doubt that the interior of the island has

10

not dried up because of the levee work. The aerial photographs plainly show that in 2015, the

11

ditches were larger and therefore held more water than they did in 2013, and the inland channels

12

held as much water if not more. Because of this additional water, the Order is wrong when it says

13

that the levee work “cut off crucial tidal flow to the interior of the Site, thereby drying out the Site’s

14

former tidal marsh areas”. (Order at 2, ¶ 8.) The Order is also wrong because the aerials show that

15

virtually the entire inland area dried up before the levee work was performed, and there is no sign of

16

any additional drying up after the levee work was done.
IX. POINTS AND AUTHORITIES
IN SUPPORT OF LEGAL ISSUES RAISED IN THE PETITION

17
18

A.

19

The Regional Board Violated Petitioner’s Due Process Rights By Refusing To
Hold A Hearing

20

The Regional Board violated Petitioner’s Constitutional rights by refusing to hold a hearing.

21

“Due process principles require reasonable notice and opportunity to be heard before governmental

22
23
24
25
26
27
28

deprivation of a significant property interest.” (Horn v. County of Ventura (1979) 24 Cal.3d 605,
612.) Here there is governmental deprivation of at least two significant property interests:
Petitioner’s use and enjoyment of its real property, and the deprivation of substantial amounts of
money. 6
The hearing requirement applies to “‘adjudicatory’ matters in which the government’s action
affecting an individual is determined by facts peculiar to the individual case”, as opposed to
“‘legislative’ decisions which involve the adoption of a broad, generally applicable rule of conduct
on the basis of general public policy.” (Horn at 613.) Here the Order is indisputably individual and
adjudicatory, rather than general and legislative.
6
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1

In Horn, the California Supreme Court held that property owners meet the substantial-

2

deprivation standard when land-use decisions on adjacent parcels substantially interfere with their

3

access to their own property. (Id. at 615.) Here the deprivation goes far beyond that. Petitioner is

4

being prohibited from restoring and maintaining a duck club on its property, even though there has

5

been a duck club there, and the property has been approved for use as a duck club. (See Sweeney

6

Decl., Exhibit 1.) The Order requires Petitioner to “restore tidal circulation to all of the tidal

7

channels…that existing prior to the…levee construction activities”. (Am. Bazel Decl., Exhibit 1 at

8

5.) This requirement for tidal circulation prevents the property from being used a duck club, which

9

requires that the tide gates be closed, and that the island be flooded, so that it can be used to provide

10
11

duck habitat and grow plants that provide food for ducks. (Sweeney Decl., ¶ 10.)
The Order also requires that the Petitioner provide “compensatory mitigation habitat”. (Ex. 1

12

at 5.) Mitigation habitat costs hundreds of thousands of dollars per acre. (Sweeney Decl., ¶ 13.)

13

Money is a property interest protected by due process. (See Mathews v. Eldridge (1976) 424 U.S.

14

319, 332 (due process applies to terminations of Social Security disability benefits).)

15

In July 2015, in the West Side Irrigation District case (copy attached as Am. Bazel Decl.,

16

Exhibit 6), the Sacramento Superior Court invalidated letters sent out by the State Board—letters

17

that commanded far less than the Order—on the grounds they were issued “without any sort of pre-

18

deprivation hearing”. (Id. at 5.) The court distinguished between letters that are “coercive in

19

nature” (id. at 2), which require a hearing, and purely informational letters, which do not. Here the

20

Order is indisputably coercive in nature. The court concluded that “[e]very day the Letter remains in

21

its current form constitutes a violation of those constitutional rights.” (Id.)

22
23

Here, as in West Side Irrigation District, there was no pre-deprivation hearing. (Am. Bazel
Decl., ¶ 15.) A pre-deprivation hearing should have been held.

24

State Board Order No. WQ 86-13, In the Matter of the Petition of BKK Corporation,

25

acknowledges that a hearing must be held, but concludes that the hearing can be held after an order

26

is issued:

27
28

The Porter-Cologne Water Quality Control Act…does not require notice and
an opportunity to be heard before issuance of a cleanup and abatement order.
Due process is provided by an opportunity for a hearing after the order is
issued.
12
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1

(Id. at 4.)

2

Where a state’s interest is sufficiently compelling, the requirements of
procedural due process may be satisfied by a hearing provided after issuance
of an administrative order….

3
4

(Id. at 6.)7

5

Here, there were no interests that were “sufficiently compelling” to postpone a pre-

6

deprivation hearing. This situation is quite different from those in which a municipality or industry

7

is continually discharging infectious or toxic materials that threaten the public health. The levee

8

work was completed last year. (Sweeney Decl., ¶ 4.) Petitioner is not proceeding with the work,

9

which has been put on hold. (Id., ¶¶ 9, 14.) Other than the improved ditches and water levels inside

10

the levees, conditions at the island are generally unchanged from before the work at issue. (Id.,

11

¶ 14.) Because there was no compelling need to act in haste, there was time for a pre-deprivation

12

hearing.

13

There is certainly time for a post-deprivation hearing. Counsel for Petitioner requested a

14

hearing twice. (Am. Bazel Decl., ¶ 16 and Exhibit 13.) Nevertheless, the Regional Board has not

15

held a hearing on this matter. (Sweeney Decl., ¶ 12.)

16

A hearing here would have benefited the Regional Board as well as Petitioner. It would have

17

required the Regional Board to collect and organize its evidence—the Regional Board has not

18

presented any evidence to Petitioner other than what is in the Order (Am. Bazel Decl., ¶ 17)—which

19

would help protect the Regional Board from this petition. A hearing would also have given the

20

Regional Board to hear Petitioner’s side of the story, which should have prevented it from acting on

21

mistaken assumptions. (See section VIII.E above.)

22

The Regional Board’s refusal to provide a hearing is a violation of the United States

23

Constitution. On this ground alone, the Order should be rescinded and the matter remanded to the

24

Regional Board for a hearing.
In the Sackett case, a unanimous United State Supreme Court rejected a legal argument that

25
26
27
28

“would have put the property rights of ordinary Americans entirely at the mercy of Environmental
BKK notes that the State Board lacks authority to declare a statute unconstitutional, but no
determination of unconstitutionality is required here. Nothing in Water Code § 13304 prohibits the
Regional Board from holding a hearing before or after it has issued a cleanup and abatement order.

7
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1

Protection Agency (EPA) employees.” (Sackett v. EPA (2012) 132 S.Ct. 1367, 1375, Alito, J,

2

concurring.) “In a nation that values due process, not to mention private property, such treatment is

3

unthinkable.” (Id.)

4

Here the violation of due process is even more unthinkable. Due process indisputably calls

5

for a hearing. There is no principled argument to the contrary. And yet the Regional Board

6

continues to refuse.

7

B.

8

“When, as here, an administrative agency conducts adjudicative proceedings, the

9
10
11
12
13
14
15

constitutional guarantee of due process of law requires a fair tribunal.” (Morongo Band of Mission
Indians v. State Water Resources Control Bd. (2009) 45 Cal.4th 731, 742.) Consistent with these
due-process requirements the California Administrative Procedure Act “generally prohibits ex parte
communications…and requires ‘internal separation of functions’”. (Id. at 742, citing Department of
Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Board (2006) 40 Cal.4th 1, 18,)
State Board staff have provided extensive answers to questions about these requirements.8
Here, Regional Board staff have informed Petitioner that a prosecution team and advisory

16
17

The Regional Board Violated Petitioner’s Due Process Rights By Engaging In
Ex Parte Communications And Violating The Separation-Of-Functions Rule

team were formed. Petitioner was never given any notice of this division, and no opportunity to
communicate with the advisory team or the decision maker before the Order was issued. (Am. Bazel

18
Decl., ¶ 18.) The fact that the Order was issued provides evidence that there must have been
19
communications between the prosecution team and the decision makers. These communications,
20
which took place without the knowledge or participation of Petitioner, were impermissible ex parte
21
communications. They were also a violation of the separation-of-functions requirement. Petitioner
22
has been denied a fair hearing.
23
“In general, if a party has not received a proper administrative hearing, the matter is
24
remanded back to the agency to provide ‘a full and fair hearing.’” (Sabey v. City of Pomona (2013)
25
215 Cal.App.4th 489, 500, quoting English v. City of Long Beach (1950) 35 Cal.2d 155, 160.) The
26
27
28

8

Ex Parte Questions And Answers, www.waterboards.ca.gov/laws_regulations/docs/exparte.pdf

14
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1

hearing must not be held before someone whose “role as a neutral arbitrator has been compromised”.

2

(Nightlife Partners, Ltd. v. City of Beverly Hills (2003) 108 Cal.App.4th 81, 99.)

3

Because of the ex parte communications, the Constitutional rights of Petitioner and its

4

owners have been violated. The Order should be rescinded, and the matter remanded for a new

5

hearing by an appropriate decision maker other than the Executive Officer, who has been tainted by

6

ex parte communications.

7

C.

8

The Order requires the submission of reports “acceptable to the Regional Water Board

9
10
11
12
13
14
15
16
17

The Regional Board Violated The Void-For-Vagueness Doctrine

Executive Officer”. Because this provision makes the required actions subject to a person’s
subjective approval, it violates the void-for-vagueness doctrine:
[T]he void-for-vagueness doctrine requires that a penal statute define the
criminal offense with sufficient definiteness that ordinary people can
understand what conduct is prohibited and in a manner that does not
encourage arbitrary and discriminatory enforcement.
(Kolender v. Lawson (1983) 461 U.S. 352, 357.)
In Kolender, a California statute required a person stopped by policy to provide “credible and
reliable” identification. (Id. at 359.) The statute left, to the officer on the beat, the determination of
whether the identification was sufficiently credible and reliable. (Id. at 360.) The United States
Supreme Court concluded that the statute was “unconstitutionally vague on its face because it

18
encourages arbitrary enforcement by failing to describe with sufficient particularity what a suspect
19
must do in order to satisfy the statute.” (Id. at 361.)
20
Earlier this year, the Supreme Court re-stated the rule for unconstitutional vagueness:
21
22
23
24
25
26

The Fifth Amendment provides that “[n]o person shall . . . be deprived of life,
liberty, or property, without due process of law.” Our cases establish that the
Government violates this guarantee by taking away someone’s life, liberty, or
property under a criminal law so vague that it fails to give ordinary people fair
notice of the conduct it punishes, or so standardless that it invites arbitrary
enforcement.
(Johnson v. United States (2015) 135 S.Ct. 2551, 2556, citing Kolender.)
In Johnson, the statute provided, in a “residual clause”, for more serious punishment if the

27

crime “otherwise involves conduct that presents a serious potential risk of physical injury to

28

another.” (Id. at 2555-2556.) The Supreme Court concluded “that the indeterminacy of the wide15
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1

ranging inquiry required by the residual clause both denies fair notice to defendants and invites

2

arbitrary enforcement by judges.” (Id. at 2556)

3
4
5

Here the Order relies on penal statutes and specifically threatens criminal liability. (Order at
6; Water Code §§ 13269, 13387.)
To the extent the statutes authorize an Order requiring reports subjectively “acceptable” to a

6

single person, they are unconstitutionally vague as applied. If the statutes themselves do not

7

authorize subjectively acceptable reports, then the Executive Officer did not have authority to issue

8

the Order.

9

D.

10
11
12
13
14

The Regional Board Violated The Conformity Requirement Of The
Suisun Marsh Preservation Act

The Suisun Marsh Preservation Act imposes a “judicially enforceable” requirement on state
agencies to act in conformity with the act and the Suisun Marsh Protection Plan:
Imposition of Judicially Enforcement Duty on State Agencies.
(a) This division imposes a judicially enforceable duty on state agencies to
comply with, and to carry out their duties and responsibilities in conformity
with, this division and the policies of the protection plan.

15
(PRC § 29302.)
16
The Order violates this requirement because it is not “in conformity” with the act and the
17
plan. The plan concludes that duck clubs are a “unique resource” and “a vital component of the
18
wintering habitat for waterfowl migrating south”. (See section VIII.A above.) It says that duck
19
20
21
22
23
24
25
26
27
28

clubs should be encouraged, and that land and water areas should be managed to provide “habitat
attractive to waterfowl” and to improve “levee systems”. (Id.)
The act specifies that individual management plans should be prepared for each duck club,
and that development consistent with the plan can be implemented without a marsh development
permit. In short, the act and plan are very pro-duck-club.
The Order is very anti-duck-club. It concludes that the improvement of levees at the property
is a condition of pollution—even though the Suisun Marsh Protection Plan specifically says that land
and water areas should be managed to improve “levee systems”, and the individual management
plan specifically calls for levee repair and maintenance at this very island. (Order at 3, ¶ 12; see
section VIII.A above.) The Order requires that tidal circulation be restored, even though the
16
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1

individual management plan calls for seasonal flooding, which would limit tidal circulation. (Order

2

at 5, ¶ 2, see section VIII.A above.)

3

Because the Order is so strongly anti-duck-club, and because it would prohibit actions that

4

the Suisun Marsh Preservation Act and Suisun Marsh Protection Plan specifically call for, the Order

5

is not “in conformity” with the Act and Plan. It thereby violates the act.

6

E.

7
8
9
10
11
12

The Regional Board Violated The Primary Responsibility Provision Of The
Suisun Marsh Preservation Act

The Order asserts that Petitioner has caused a condition of pollution on tidelands. But the
State Lands Commission claims state ownership of the tidelands at the island, as established by its
entering into a lease with Petitioner for the dock at the island. (See section VIII.D above.) The
Suisun Marsh Preservation Act gives State Lands primary responsibility over lands under its
jurisdiction:
Responsibilities of State Lands Commission.

13

(a) The State Lands Commission shall have the primary responsibility…for
carrying out the management recommendations in the protection plan on lands
owned by the state and under the jurisdiction, control, or supervision of the
State Lands Commission, including tidelands, submerged lands, swamp and
overflowed lands, and beds of navigable rivers and streams.

14
15
16

(PRC § 29307.)
17
The Order violates this provision because it takes primary responsibility for management of
18
the tidelands at issue away from State Lands.
19
20

The Order also violates the Suisun Marsh Preservation Act by creating duplication and
conflict, contrary to the act:

21

Minimizing Duplication and Conflicts.

22

It is the intent of the Legislature to minimize duplication and conflicts among
existing state agencies carrying out their regulatory duties and responsibilities
in connection with the subject matter of this division.

23
24
25
26
27

(PRC § 29300.)
F.

The Regional Board Violated Water Code § 13304 And Therefore Lacked
Authority To Issue The Order

The Order asserts that it has authority under Water Code § 13304 because Petitioner

28
17
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has caused or permitted waste to be discharged or deposited where it has been
discharged into waters of the State and created or threatens to create a
condition of pollution.

1
2
3

(Order at 3, ¶ 12.) This assertion of authority is consistent with Water Code § 13304(a), which

4

provides for the issuance of a cleanup and abatement order when a person has caused waste to be

5

discharged into waters of the state, and that waste creates a condition of pollution:

6

A person who has discharged or discharges waste into the waters of this state
in violation of any waste discharge requirement or other order or prohibition
issued by a regional board or the state board, or who has caused or permitted,
causes or permits, or threatens to cause or permit any waste to be discharged
or deposited where it is, or probably will be, discharged into the waters of the
state and creates, or threatens to create, a condition of pollution or nuisance,
shall, upon order of the regional board, clean up the waste or abate the effects
of the waste, or, in the case of threatened pollution or nuisance, take other
necessary remedial action, including, but not limited to, overseeing cleanup
and abatement efforts.

7
8
9
10
11

The Regional Board lacks authority under Water Code § 13304 to issue the Order both
12
13

because the work at issue is not a condition of pollution, and because the material placed is not
waste.9

14

1.

15

The Work Is Not A Condition Of Pollution Because It Promotes, Rather
Than Harms, The Beneficial Uses

Water Code § 13050(l) provides, in pertinent part, that:

16

(1) “Pollution” means an alteration of the quality of the waters of the state by
waste to a degree which unreasonably affects either of the following:

17
18

(A) The waters for beneficial uses.

19

(B) Facilities which serve these beneficial uses.

20

Here the Order identifies the applicable beneficial uses as those for Suisun Bay. (Order at 1,

21

¶ 4.) But the basin plan establishes beneficial uses for Grizzly Bay. (Water Quality Control Plan

22

(Basin Plan) for the San Francisco Bay Basin10, Table 2-1 (Existing and Potential Beneficial Uses of

23

Water Bodies in the San Francisco Bay Region), Suisun Basin.) Because Point Buckler borders or is

24

within Grizzly Bay, the beneficial uses for that water are apply. Those uses are: commercial and

25

sport fishing (COMM), estuarine habitat (EST), fish migration (MIGR), preservation of rare and

26
The Order does not assert that it has authority under § 13304 because of a violation of waste
discharge requirements or other order or prohibition issued by a regional board. Nor does it assert
that Petitioner has caused a condition of nuisance.
10
http://www.waterboards.ca.gov/sanfranciscobay/basin_planning.shtml
9

27
28
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1

endangered species (RARE), wildlife habitat (WILD), water contact recreation (REC1), and

2

noncontact water recreation (REC2). (Id.; see section 2.1 (defining beneficial uses).)

3

The principal effect of the work at issue is to promote, rather than harm, noncontact

4

recreation and wildlife habitat. Wildlife habitat will be promoted because the levee work allows the

5

island to be managed as a duck club. Now that the levees are in place, the water level can be raised

6

above high-tide, so that pond areas within the island can be disced, flooded, and managed to grow

7

vegetation and provide habitat the ducks prefer. (Sweeney Decl., ¶¶ 9-10.) Noncontact recreation

8

will be promoted because the duck club is a recreational facility.

9

Although the Order recites that the work at issue has “adversely impacted” several beneficial

10

uses, the Regional Board has provided no evidence that the work at issue “unreasonably affects” any

11

beneficial use, which is required to show a condition of pollution. The Order is based on the

12

assumption that the levees dried out vegetation on the island, but this assumption is false. (See

13

section VIII.E above.) The Order’s other assertions of adverse effect appear to be nothing more than

14

speculation.

15

Nor has the Regional Board provided any evidence that the work at issue unreasonably

16

effects “[f]acilities which serve these beneficial uses”. The Order is itself a “condition of pollution”

17

because it unreasonably interferes with the facilities—the levees—that serve the beneficial uses of

18

wildlife habitat and recreation.

19
20

Because the work at issue has not caused a condition of pollution, the Regional Board lacks
authority under Water Code § 13304 to issue the Order.
2.

21
22
23
24
25
26
27

The Work Is Not A Condition Of Pollution Because It Is Authorized By
The Suisun Marsh Preservation Act

It should go without saying that an activity is not a condition of pollution when that work has
been authorized by the Legislature. Here the Legislature has authorized the use of Suisun Marsh for
duck clubs, and has established a procedure that has specifically authorized Petitioner to conduct the
work at issue. (See section VIII.B above.) Moreover, the Legislature has prohibited the Regional
Board from acting inconsistently with the policies and provisions of that act and plan. (See section
IX.D above.)

28
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1

Note that the question here is not whether the Regional Board can impose permitting

2

requirements in addition to those imposed by the Suisun Marsh Preservation Act. If a project has not

3

been fully permitted, the Regional Board may require that work cease until the relevant permits are

4

obtained. But a cleanup and abatement order is not a stop-work order. For there to be a legitimate

5

cleanup requirement here, there must be a condition of pollution—not just a condition in which an

6

approvable project has not yet obtained all its permits.

7

Because the work at issue here has been authorized by the Legislature, it cannot be a

8

condition of pollution. The Regional Board lacks authority under Water Code § 13304 to issue the

9

Order.

10

3.

11

The Work Is Not A Condition Of Pollution Because It Comes Within
Permits Issued By The Corps Of Engineers and Certified By The
Regional Board

The San Francisco District of the U.S. Army Corps of Engineers has issued Regional General

12
13

Permit 3 (“RGP3”), which in accordance with the federal Clean Water Act authorizes, among other

14

things, maintenance and creation of interior ditches, maintenance and repair of levees, creating

15

drainage swales and raising the interior of managed wetlands, discing, pump installation,

16

constructing cofferdams, maintaining and replacing water control structures, installing new water

17

control structures, and maintenance and repair of salinity control gates. (Am. Bazel Decl.,

18

Exhibit 14.)
In accordance with Clean Water Act § 401, the Regional Board has certified the permit as

19
20

being in compliance with California law. (Am. Bazel Decl., Exhibit 15.) This certification explains

21

that it covers “158 privately owned duck clubs represented by SRCD”. (Id. at 2.) Point Buckler is

22

one of the duck clubs represented by the Suisun Resource Conservation District.11 The certification

23

specifies that the “total amount of annual excavation and temporary fill for the project would vary

24
25
26
27
28

See PRC § 9962(a) (SRCD has “primary local responsibility for regulating and improving water
management practices on privately owned lands within the primary management area of the Suisun
Marsh in conformity with [the Suisun Marsh Preservation Act] and the Suisun Marsh Protection
Plan”); Sweeney Decl., Exhibit 1 (individual management plan submitted to BCDC by SRCD for
club 801, Annie Mason Point Club); Am. Bazel Decl., Exhibit 9 (current list of SCRD club names
and numbers includes club 801, identified as Buckler Point, Inc).
11
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1

from year to year, but would be limited to a maximum of 443,000 cubic yards of earthen material.”

2

(Id. at 3.)

3

Because the Corps and the Regional Board have provided a general authorization for the

4

work at issue here, the work cannot be a “condition of pollution”. If the whopping “443,000 cubic

5

yards of earthen material” approved by the Regional Board created a condition of pollution, the

6

Regional Board would not have been authorized to issue the certification. (See Water Code

7

§ 13263(a) (requiring regional boards to implement basin plans).)

8
9

Since those 443,000 cubic yards of earthen material do not create a condition of pollution,
why does the work at Point Buckler? The Regional Board does not say, and therefore does not

10

establish a condition of pollution. The Regional Board should, at the very least, have explained why

11

the work at Point Buckler is so different from the work elsewhere that it cannot be tolerated.

12

The Regional Board has also issued a 401 certification for levee maintenance dredging.

13

(Am. Bazel Decl., Exhibit 16.) This certification applies to 133 miles of levees, and allows a

14

maximum of one million cubic yards of dredged material. (Id. at 2.) These quantities are obviously

15

orders of magnitude greater than the work at issue. The Regional Board has not explained why, if

16

these activities do not create a condition of pollution, the work at issue does.

17

It does not matter whether the work at issue has fully complied with the requirements of

18

RGP3 and the board’s certification. If the work at Buckler Island is not fully permitted, then the

19

Regional Board may have authority to stop work pending that permitting. But because the work has

20

not created a condition of pollution, the Regional Board does not have authority to issue a cleanup

21

and abatement order.

22
23
24

4.

The Work Is Not A Condition Of Pollution Because It Is A
Mitigation Project Required by CEQA

CEQA mitigation measures must be “fully enforceable”:

26

[N]o public agency shall approve or carry out a project for which an
environmental impact report has been certified which identifies one or more
significant effects on the environment that would occur if the project is
approved or carried out unless both of the following occur:

27

(a) The public agency makes one or more of the following findings with
respect to each significant effect:

25

28
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1
2
3
4
5
6
7
8
9
10

(1) Changes or alterations have been required in, or incorporated into, the
project which mitigate or avoid the significant effects on the environment.
(PRC § 21081.)
(a) When making the findings required by paragraph (1) of subdivision (a) of
Section 21081…, the following requirements shall apply:
(1) The public agency shall adopt a reporting or monitoring program for the
changes made to the project or conditions of project approval, adopted in
order to mitigate or avoid significant effects on the environment. ….
(b) A public agency shall provide that measures to mitigate or avoid
significant effects on the environment are fully enforceable through permit
conditions, agreements, or other measures. Conditions of project approval
may be set forth in referenced documents which address required mitigation
measures….
(PRC § 21081.6.)

11

Here, the work at Point Buckler is a mitigation measure required by CEQA. In 1984, it was

12

identified by DWR as mitigation for Delta diversions. (See section VIII.C above.) In 2005, it was

13

incorporated into the Suisun Marsh Mitigation Agreement of 2005. (Id.) In 2013, the Regional

14

Board relied on that agreement—and on its mitigation provisions—when it certified RGP3. The

15

Regional Board specifically found that the “[p]ermanent and temporary impacts related to the

16

current operation and maintenance of managed wetlands in the proposed Project area have been

17
18
19
20
21
22
23
24
25
26
27
28

offset by the Suisun Marsh Mitigation Agreement of 2005.” As a result, Point Buckler has been
identified as required mitigation for two projects: DWR’s water diversions from the Delta, and the
long list of maintenance, repair, and construction activities covered by RCP3 and the Regional
Board’s certification.
Mitigation is, by definition, a measure that must be undertaken to benefit the environment
and thereby counter or make up for the adverse environmental effects of the project being approved.
Because mitigation benefits the environment, it cannot be a condition of pollution. Because CEQA
requires mitigation measures to be implemented, the Regional Board lacks the authority to issue a
cleanup and abatement order that prevents mitigation from being implemented.
For these reasons—the work at issue benefits and implements the beneficial uses of wildlife
habitat and noncontact recreation, the work has been authorized by the Legislature in the Suisun
Marsh Preservation Act and Suisun Marsh Protection Plan, and the work is a mitigation measure that
22
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1

must be implemented under CEQA—the work at issue cannot be a “condition of pollution”. The

2

Regional Board therefore lacks authority to issue the Order.

3

5.

4

The Construction Material Is Not “Waste”

The Porter-Cologne Act, which was enacted in 1969, follows from the federal Water Quality

5

Act of 1965. (Am. Bazel Decl., Exhibit 8.) The latter provided for the establishment of “water

6

quality criteria” and for a “plan for the implementation and enforcement of the water quality

7

criteria”, which jointly would be a state’s “water quality standards”. (Id. at 907-908.) The Porter-

8

Cologne provided for the development of “water quality control plans” that include “water quality

9

objectives”. (Water Code §§ 13050(j), 13164, 13170.) The Water Quality Act of 1965 provided for

10

the regulation of the “discharge of matter… which reduces the quality of such waters below the

11

water quality standards”. (Am. Bazel Decl., Exhibit 8 at 909.) The California Legislature, however,

12

chose not to use a term as broad as “matter”. Instead, it limited authority under the Porter-Cologne

13

Act to the discharge of waste. As noted above, Water Code § 13304 applies only to discharges of

14

waste.

15
16
17
18

Waste means waste. The Porter-Cologne Act defines “waste” as follows:
“Waste” includes sewage and any and all other waste substances, liquid, solid,
gaseous, or radioactive, associated with human habitation, or of human or
animal origin, or from any producing, manufacturing, or processing operation,
including waste placed within containers of whatever nature prior to, and for
purposes of, disposal.

19

(Water Code § 13050(d).) This definition makes clear that the statutory term “waste” includes

20

“all…waste substances”, including “waste placed within containers”, but it does not include

21

anything that is not waste.

22

The scope of the Porter-Cologne Act is therefore quite different from the federal Clean Water

23

Act, which regulates the discharge of a “pollutant”, and defines that word to include much more than

24

wastes. (33 USC §§ 1311(a), 1362(6).) Cases interpreting the discharge of a pollutant under the

25

Clean Water Act are not relevant here.

26
27

What is relevant, however, is the California Supreme Court’s discussion of the word “waste”
in a case involving the collection of discarded recyclables:

28
23
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The commonly understood meaning of “waste” is something discarded
“as worthless or useless.” (Amer. Heritage Dict. (1985) p. 1365,
col. 1; 19 Oxford English Dict. (2d ed. 1989), p. 958, col. 1.)

1
2
3

(Waste Management of the Desert v. Palm Springs Recycling Center, Inc. (1994) 7 Cal.4th 478,

4

485.)

5
6
7

“Discard” means “to throw away.” (Amer. Heritage Dict. (2d college
ed. 1982) p. 402, col. 1.) …. That “discard” connotes throwing away
or abandoning has been well recognized in cases dealing with waste
and related issues. (American Min. Congress v. U.S. E.P.A. (D.C. Cir.
1987) 824 F.2d 1177, 1184 [U.S. App.D.C. 197]….)

8

(Id. at 486.) The American Mining Case cited by the California Supreme Court is also quite

9

relevant, because it involves an attempt by EPA to regulate “secondary materials reused within an

10

industry's ongoing production process”. (American Mining Congress, 824 F.2d at 1178.) In its

11

interpretation of the federal Resource Conservation and Recovery Act (“RCRA”), the DC Circuit

12

concluded that that “‘solid waste’ (and therefore EPA's regulatory authority) [is] limited to materials

13

that are ‘discarded’ by virtue of being disposed of, abandoned, or thrown away.” (Id. at 1193.)

14

Here, Petitioner has not thrown anything away. Instead, it has used onsite material to

15

maintain and restore valuable improvements to the property, i.e. its levees and ditches. Just as no

16

one would seriously contend that shingles nailed on the roof of a house are a waste, or that a

17

cinderblock wall built to prevent flooding is a waste, no one should contend that the placement of

18

material on Point Buckler was a waste.

19

Because the material was kept onsite as part of valuable improvements, it was not a waste.

20

The Lake Madrone case, in which sediment was found to be a waste, is readily distinguishable.

21

(See Lake Madrone Water Dist. v. State Water Resources Control Bd. (1989) 209 Cal.App.3d 163.)

22

In that case, silt was flushed from behind a dam into the creek below. (Id. at 165-166.) The District

23

argued that the silt was not a waste because it was “not discharged from any producing,

24

manufacturing, or processing operation, or from land owned by the District.” (Id. at 168.) The court

25

rejected this argument. It concluded that the Porter-Cologne Act “was intended to include all

26

interpretations of ‘sewage,’ ‘industrial waste’ and ‘other waste’”. (Id. at 169.) But it did not suggest

27

that the act was intended to cover anything other than waste.

28
24
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1

Ultimately, the court reasoned that the “dam receives a natural substance—silt—which, in its

2

unconcentrated form in a creek is innocuous and, by furnishing a man-made artificial location for its

3

concentration, changes the innocuous substance into one that is deadly to aquatic life.” (Id. at 169-

4

170.) This concept—that silt can be a waste in some situations but not in others—is consistent with

5

Waste Management, in which the California Supreme Court made clear that an item (in that case a

6

recyclable) is a waste if it is thrown away, and is not a waste if it is sold. (Waste Management,

7

7 Cal.4th at 486.)

8
9
10

Because the work at issue here was not the discharge of a “waste”, the Regional Board does
not have authority to issue the Order.
G.

11
12
13
14
15
16
17

The Factual Assertions In The Order Are Not Supported By Substantial
Evidence

The Order should also be overturned because the factual assertions are not supported by
substantial evidence. The only harm specified is the alleged drying out of the interior of the island.
(See section VIII.E above.) But the Regional Board did not consider the evidence readily available
in Google Earth photos—evidence that directly contradicts the assertion that the island is tidal marsh
that has been dried up. (Id.)
Although the Order includes other conclusory assertions of harm to beneficial uses, no
evidence is cited. These assertions are, therefore, not supported by substantial evidence.

18
19
20

H.

The Demand For Restoration Of Tidal Circulation Is An Abuse Of The Regional
Board’s Discretion

The Regional Board abused its discretion by demanding that tidal circulation be restored to

21

the interior of the island. To flood the duck ponds, Petitioner needs to close the tide gates and pump

22

water into the island. By requiring tidal circulation, the Regional Board is prohibiting the duck club.

23

But the duck club is either permitted or eminently permittable. The Regional Board has not

24

considered the statutes and other legal requirements favoring the duck club, and therefore has not

25

considered an important aspect of the problem. This is an abuse of discretion.

26

The Regional Board also abused its discretion by relying on a false assumption, and by not

27

carefully evaluating the available scientific information. The Order appears to have been motivated

28

by the false assumption that the work at issue has dried out interior tidal marshes on the island. (See
25
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1

section VIII.E above.) A review of available Google Earth aerials, however, shows no evidence to

2

support this assumption.

3
4
5

X.

TRANSMITTAL OF PETITION TO REGIONAL BOARD

A copy of this petition will be transmitted to the Regional Board by e-mail concurrently with
its filing with the State Board.
XI. REQUEST FOR STAY

6
7

Petitioner requests a stay as described in section VII above.

8

A.

9

If Petitioner is required to proceed comply with the Order while it is being reviewed by the

Substantial Harm To The Petitioner

10

State Board, Petitioner will be substantially harmed. It would have to pay substantial amounts of

11

money to obtain the mitigation demanded. Mitigation banks charge approximately $100,000-

12

200,000 per acre. The levee work cost hundreds of thousands of dollars. If it or any portion of it

13

had to be removed, that would harm Petitioner by depriving it of valuable property improvements.

14

Additional costs in the hundreds of thousands of dollars would be incurred if substantial removal

15

were required. (Sweeney Decl., ¶ 13.)

16

Petitioner would be harmed because the Constitutional rights of itself and its members are

17

being violated by the requirements of the Order, which was issued without a hearing. Petitioner is

18

also being harmed by being prohibited from using the island for a duck club, which is what is has

19

historically been used for and which benefits the public and the environment. (Id.)

20
21

Requiring tidal flows at the island would harm the vegetation and habitat that has been
created by the elevated water levels that have existed for more than a year now. (Id.)

22

B.

No Substantial Harm To Other Persons Or The Public Interest

23

There would be no substantial harm to other persons or the public interest if a stay is granted.

24

The duck club restoration activities have been placed on hold. The public interest would be

25

promoted by a stay because the Order threatens all duck clubs in the Suisun Marsh, which must

26

maintain their levees and internal ditches. Other than the improved ditches and water levels inside

27

the levees, conditions at the island are generally unchanged from before the work at issue. Petitioner

28

is not aware of any harm to any sensitive species resulting from work at issue. (Id., ¶ 14.)
26
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1

C.

Substantial Questions Of Fact Or Law

2

Substantial questions of fact or law exist as described in section IX above.

3
4

XII. CONCLUSION
Petitioner requests that the Order be stayed, and that the State Board act on the stay by

5

October 30, 2015. If the State Board cannot issue a stay by that time, Petitioner requests that the

6

State Board act to postpone the submissions required by the Order until the State Board can act on

7

the stay request.

8
9

Petitioner also requests that the State Board should rescind the Order on the grounds that it
violates due process, it violates the Suisun Marsh Preservation Act and Suisun Marsh Protection

10

Plan, it violates the Porter-Cologne Act, it violates CEQA, it violates the void-for-vagueness

11

doctrine, and it is an abuse of the Regional Board’s discretion.

12

DATED: October 12, 2015

13

BRISCOE IVESTER & BAZEL LLP

14
15
16
17

By:
Lawrence Bazel
Attorneys for Point Buckler Club, LLC
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22
23
24
25
26
27
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD
In the matter of:

No. _________________

CLEANUP AND ABATEMENT ORDER
NO. R2-2015-0038;
POINT BUCKLER CLUB, LLC

DECLARATION OF
JOHN D. SWEENEY

I, John D. Sweeney, declare as follows:
1.

I am manager of Point Buckler Club, LLC (the “Club”). I have personal knowledge

of the facts in this declaration, and if called as a witness could competently testify to them.
2.

Attached as Exhibit 1 to this declaration is an accurate copy of the individual

management plan for the Club, which at the time was known as Annie Mason Point Club. I received
this document from the staff of the San Francisco Bay Conservation and Development Commission
(“BCDC”), who informed me that it was the certified plan for the island.
3.

I have spoken with Jim Taylor, who owned the Annie Mason Point Club at the time

the individual management plan was prepared. He told me that the property was operated as a duck
club, and that the California Department of Water Resources (“DWR”) provided a pump that was
used to help flood the duck ponds. I have observed that there is now on the island an old pump that
could be the pump DWR provided.
SWEENEY DECLARATION

4.

During the dry season of 2014, an excavator was used to deepen and widen the

existing ditches, and to place the material removed on the existing levees. In some places, the
existing levee had been eroded away, and a new levee and ditch were created inside the old location.
Places where the levee had fully or partly breached—in two locations, the tide gates were in place,
but the levee on top of them had eroded away—were repaired. The resulting levees are
approximately 2-3 feet above the surrounding land. Of the two tide gates that had been in place, one
is now functioning, and the other needs to be repaired.
5.

I understood, from conversations with the seller of the island, that maintenance of the

levees was supposed to be done. I was not aware, at the time of the levee work, of any need for
additional approvals.
6.

Some additional work was done on the island. Among other things, a dock was

secured to piles that were already in place. The dock was provided by BCDC, and is subject to a
lease from the California State Lands Commission. Fourteen trees were planted and four small
semicirculalar ponds were dug to enhance duck habitat. Some grasses were mowed.
7.

Attached as Exhibit 2 and Exhibit 3 are portions (showing the island) of two aerial

photographs obtained at my direction from the U.S. National Oceanic and Atmospheric
Administration (“NOAA”). According to the information on the photographs, both were taken in
2013; Exhibit 2 was taken at mean lower low water; and Exhibit 3 was taken at mean high water.
8.

Virtually all of land on the island is firm enough so that motor vehicles can be driven

across it.
9.

The Club would like to restore the duck club on the island. The levee work was done

for the purpose of restoring the duck club. Additional work to be done includes repairing the broken
tide gate, discing the ponds, planting vegetation that provides food for ducks, and otherwise
restoring the habitat for ducks. This work has not been done because BCDC and the Regional Water
Quality Control Board, San Francisco Bay Region (the “Regional Board”) have asserted that the
work cannot legally proceed.
10.

The levee repairs were needed for the restoration of the duck club. The duck ponds

are at elevations above high tide. They can be flooded (by pumping water to raise the water

SWEENEY DECLARATION

elevations above high tide) only if the levees hold the water in. Cleanup and Abatement Order No.
R2-2015-0038 (the “Order”) would prevent the duck club from being restored by requiring tidal
circulation.
11.

The Order would requires the provision of mitigation habitat, which would require

expenditures of large amounts of money. Mitigation banks charge approximately $100,000-200,000
per acre.
12.

The Regional Board has not held a hearing on the Order.

13.

If the Club is required to proceed comply with the Order while it is being review by

the State Water Resources Control Board, the Club will be substantially harmed. It would have to
pay substantial amounts of money to obtain the mitigation demanded. Mitigation banks charge
approximately $100,000-200,000 per acre. The levee work cost hundreds of thousands of dollars. If
it or any portion of it had to be removed, that would harm the club by depriving it of valuable
property improvements. Additional costs in the hundreds of thousands of dollars would be incurred
if substantial removal were required. The Club would also be harmed because the Constitutional
rights of itself and its members are being violated by the requirements of the Order, which was
issued without a hearing. The Club is also being harmed by being prohibited from using the island
for a duck club, which is what is has historically been used for and which benefits the public and the
environment. Requiring tidal flows at the island would harm the vegetation and habitat that has been
created by the elevated water levels that have existed for more than a year now.
14.

There would be no substantial harm to other persons or the public interest if a stay is

granted. The duck club restoration activities have been placed on hold. The public interest would be
promoted by a stay because the Order threatens all duck clubs in the Suisun Marsh, which must
maintain their levees and internal ditches. Other than the improved ditches and water levels inside
the levees, conditions at the island are generally unchanged from before the work at issue. The Club
is not aware of any harm to any sensitive species resulting from work at issue.

SWEENEY DECLARATION
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JOHN BRISCOE (053223)
LAWRENCE S. BAZEL (114641)
PETER PROWS (257819)
BRISCOE IVESTER & BAZEL LLP
155 Sansome Street, Seventh Floor
San Francisco, CA 94104
(415) 402-2700
Fax (415) 398-5630
jbriscoe@briscoelaw.net
lbazel@briscoelaw.net
pprows@briscoelaw.net
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Attorneys for Petitioner Point Buckler Club, LLC

2
3
4
5

8
9

STATE OF CALIFORNIA

10

STATE WATER RESOURCES CONTROL BOARD

11

In the matter of:

No.

12

CLEANUP AND ABATEMENT ORDER
NO. R2-2015-0038;
POINT BUCKLER CLUB, LLC

AMENDED DECLARATION OF
LAWRENCE S. BAZEL

13
14
15
16

I, Lawrence S. Bazel, declare as follows:

17

1.

18
19
20

Point Buckler Club, LLC (“Petioner”). I have personal knowledge of the facts in this declaration,
and if called as a witness could competently testify to them.
2.

21
22

I am a lawyer licensed to practice in the State of California and counsel for petitioner

Attached as Exhibit 1 to this declaration is an accurate copy of Cleanup and

Abatement Order No. R2-2015-0038 (the “Order”) issued by the San Francisco Bay Regional Water
Quality Control Board (the “Regional Board”).

23
3.

Attached as Exhibit 2 to this declaration is an accurate copy of a 1984 aerial

24
photograph of Point Buckler that I am informed and believe was obtained from military sources at
25
the request of Petitioner.
26
4.

Attached as Exhibit 3 to this declaration is an accurate copy of an agreement dated

27
2005.
28
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5.

Attached as Exhibit 4 to this declaration is an aerial photograph of Point Buckler

dated April 2013, as obtained from Google Earth.
6.

Attached as Exhibit 5 to this declaration is an aerial photograph of Point Buckler

dated April 2015, as obtained from Google Earth.
7.

Attached as Exhibit 6 to this declaration is an accurate copy of a recent decision of

the Sacramento Superior Court.
8.

Attached as Exhibit 7 to this declaration is an accurate copy of a portion of a plan of

protection.
9.

Attached as Exhibit 8 to this declaration is an accurate copy of the federal Water

Quality Act of 1965.
10.

Attached as Exhibit 9 to this declaration is an accurate copy of the current list of

owners of clubs, as obtained from the Suisun Resource Conservation District (“SRCD”) website.
11.

Attached as Exhibit 10 to this declaration is an accurate copy of a document produced

14

by the San Francisco Bay Conservation and Development Commission “BCDC”) in response to a

15

Public Records Act request.

16
17
18

12.

Attached as Exhibit 11 to this declaration is an accurate copy of a document that I am

informed and believe was produced to Petitioner by SRCD.
13.

I have reviewed documents produced by BCDC in response to a Public Records Act

19

request and have found no amendment or modification of the individual management plan for

20

Annie Mason Point Club (or Point Buckler or any other name used for the island). Nor have I found

21

any permit authorizing abandonment of the managed wetlands at the island.

22
23
24
25
26

14.

Attached as Exhibit 12 to this declaration is an aerial photograph of Point Buckler

dated September 2008, as obtained from Google Earth.
15.

There has been no hearing held on the Order, either pre-deprivation or post-

deprivation.
16.

Attached as Exhibit 13 to this declaration is an accurate copy of a letter I sent Bruce

27

Wolfe. In that letter I requested a hearing on the Order. In my review of documents associated with

28

this case, I noted that a hearing on the Order had previously been requested.
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO
DATE:
JUDGE:

July 10, 2015
HON. SHELLEYANNE W. L. CHANG

THE WEST SIDE IRRIGATION DISTRICT;
CENTRAL DELTA WATER AGENCY; SOUTH
DELTA WATER AGENCY; WOODS
IRRIGATION COMPANY,

DEPT. NO.:
CLERK:

24
E. HIGGINBOTHAM

Case No.: 34-2015-80002121

Petitioners and Plaintiffs,
v.
CALIFORNIA STATE WATER RESOURCES
CONTROL BOARD; THOMAS HOWARD,
EXECUTIVE DIRECTOR OF CALIFORNIA
STATE WATER RESOURCES CONTROL
BOARD; and DOES 1 THROUGH 100,
INCLUSIVE,
Respondents and Defendants.
Nature of Proceedings:

ORDER AFTER HEARING ON EX PARTE
APPLICATION FOR TEMPORARY STAY RE:
ENFORCEMENT OF CURTAILMENT NOTICE OR
IN THE ALTERNATIVE TEMPORARY
RESTRAINING ORDER AND/OR FOR ORDER TO
SHOW CAUSE RE: PRELIMINARY INJUNCTION

This matter came before the Court pursuant to an ex parte application by the West Side
irrigation District, Central Delta Water Agency, and South Delta Water Agency. The ex
parte application seeks a stay or a temporary restraining order/order to show cause
concerning the May 1, 2015 and June 12, 2015, “NOTICE OF UNAVAILABILITY OF
WATER AND NEED FOR IMMEDIATE CURTAILMENT…”1 (hereinafter referred to
as the “May Curtailment Letter” and the “June Curtailment Letter”, jointly referred to as
the “Curtailment Letters”) issued by the State Water Resources Control Board through its
Executive Director Thomas Howard.
Counsel for Petitioners/Plaintiffs appeared at the ex parte hearing, as well as counsel for
Respondents/Defendants. All parties had the opportunity to present oral arguments
concerning the issues raised in the moving and opposing papers.

This language is from the heading of the June 1, 2015 letter. The May 1, 2015 letter is titled, “NOTICE
OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT…”
1
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The Court finds the May Curtailment Letter is properly subject to a judicial determination
of whether it violates the Petitioners’ due process rights such that a temporary restraining
order/order to show cause should issue.2 The Court finds there is no administrative
process Petitioners must exhaust prior to this determination as to the May Curtailment
Letter.3
Although a petition for reconsideration is still pending concerning the May Curtailment
Letter, the Court finds that this is a situation where the pursuit of the administrative
remedy would result in irreparable harm absent a temporary restraining order. (See
People ex rel. DuFauchard v. U.S. Financial Management, Inc. (2009) 169 Cal.App.4th
1502, 1512)(citing Public Employment Relations Bd. v. Superior Court (1993) 13
Cal.App.4th 1816, 1827.)Petitioners’ belief that they must stop diverting water, not
because to do so would be a legal violation but merely a violation of the May Curtailment
Letter, will result in irreparable harm to their crops while they await a decision on the
petition for reconsideration. (Decl. of Jack Alvarez, ¶¶ 7, 8, 11.) Consequently,
Petitioners will be irreparably harmed should they have to wait for final resolution of the
administrative process before obtaining relief from the immediate mandate the May
Curtailment Letter appears to impose outside of the statutory processes provided by the
Water Code.
Moreover, for the reasons stated below, the Court finds that the issuance of the May
Curtailment Letter violated Petitioners’ Due Process rights. Every day the Letter remains
in its current form constitutes a violation of those constitutional rights. Accordingly, it is
proper for this Court to issue a temporary restraining order while the administrative
process is ongoing.
With regard to the June Curtailment Letter, the Court liberally construes the allegations
of the Petition For Writ of Administrative Mandate, as it must, and finds that for purposes
of this ex parte application, Petitioners CDWA and SDWA have adequately pled that
their landowners exercise pre-1914 appropriative and/or permit licenses rights that are
subject to the directives given in the Letter. (Petition, ¶13, 14.) Consequently, Petitioners
CDWA and SDWA have standing to bring the instant application concerning the June
Curtailment Letter.
The Court finds the 2015 Curtailment Letters are coercive in nature and go beyond the
“informational” purpose the Board claims prevents a stay. Consequently, Petitioners are
likely to succeed on the merits. As in Duarte, even though the Curtailment Letters are not
2

Petitioners have filed a petition for reconsideration pursuant to California Water Code section 1126(b)
which petition is still pending before the Water Resources Control Board and for which the 90-day period
for reconsideration has not yet expired. (See Petition, ¶ 21; Wat. Code §1122.) The Court declines to
interfere in these administrative proceedings, and consequently in no way stays the furtherance of that
petition in accordance with the Water Code. The Court agrees that in light of the pending reconsideration
petition, this matter is not subject to a Civil Code section 1094.5, subdivision (g) stay.
3
Respondents have not argued Petitioners are required to exhaust their administrative remedies.
Respondents have instead argued the petition with regard to the May Curtailment Letter is untimely
pursuant to the 30-day deadline in section 1126. However, this deadline is extended while a petition for
reconsideration is pending, as is the case here.
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enforceable on their own and there are no separate penalties for violating them, the
language used in the Curtailment Letters results in a “comman[d] by the…[g]overnment
to stop [water diverting] activities.” (Duarte Nursery, Inc. v. United States Army Corps of
Engineers (2014) 17 F.Supp.3d 1013, 1018.) It is not a suggestion for “voluntary
cessation of activities,” but instead requires Petitioners to “immediately stop diverting
water.” (Id. at 1019; Pet. exh. B.)
Respondents argue Duarte is distinguishable because it involved a single letter sent to a
single rights-holder, and provided that the Army Corps of Engineers had already
determined that a violation of the Clean Water Act had occurred. (Duarte, 17 F.Supp.3d
at 1015.) Respondents contend here, the Curtailment letters are form letters being sent to
hundreds of appropriators, and are merely informational with no pre-determination that
any individual rights-holder has violated the law.
While all parties acknowledge the Curtailment Letters were sent to more than one
appropriator, the letters provided to the Court are addressed to an individual company,
and identify a specific claim of rights at issue. The Curtailment Letters further declare
and determine that the recipient is not entitled to divert water because that water is
necessary to meet senior water rights holders, thus making a determination of the
recipient’s water rights priority. (Pet., exh. B, ¶2.) Through the inclusion of this specific
information, the Curtailment Letters appear not to be generalized notices, but instead a
specific adjudication and command with respect to the particular rights holder.
Further, nothing in Duarte limits its holding to an instance involving only one notice. The
Duarte court’s focus was on the fact that nothing in the letter notified “plaintiffs that the
Corps could not take action based upon the CDO alone.” (Duarte, 17 F.Supp.3d at 1022.)
The same is true here, as the Curtailment Letters indicate the recipient must “immediately
stop diverting water” and do not clearly state that the letter is merely informational,
without any legal force or effect.
The Curtailment Letters also require recipients to “document receipt of this notice by
completing an online Curtailment Certification Form (Form) within seven days. The
Form confirms your cessation of diversion under the specific pre-1914 claim of right.
Completion of the Form is mandatory…” Nowhere in this language do the Curtailment
Letters assert that Petitioners are free to ignore the directive that they cease diverting
water or that it is merely a suggestion.4 At the hearing on this matter, Respondents
acknowledged that the Form requires diverters to sign under penalty of perjury that they
are no longer diverting water.
Although the Curtailment Letters do not state that the Board has made a specific
determination that the particular recipient has already engaged in illegal conduct, the
letters plainly state that the recipient must “immediately stop diverting water” and that
4

This is similar to Phelps v. State Water Resources Control Board (2007) 157 Cal.App.4th 89, where the
Court held plaintiffs were aggrieved by a curtailment notice within the meaning of section 1126(b) because
it “required plaintiffs to immediately discontinue diversion of water under their licenses.” Although Phelps
involved only one notice, the implication of the language of the letters is the same as in this case.
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the only action available is to sign the compliance certification that “confirms your
cessation of diversion under the specific pre-1914 claim of right.” (Pet., exh. B.)5 As in
Duarte, this strong directive implicates a pre-determination as to the availability of water
pursuant to the recipient’s appropriation rights. The Board, “did not ‘notify’ plaintiffs
they were operating in violation of the law, it commanded plaintiffs to stop their
activities.” (Duarte, 17 F.Supp.3d at 1023.)
At oral argument, Respondents argued that because the Curtailment Letters did not
expand or alter Petitioners’ civil liability for water diversions and are merely
“informational documents”, a temporary restraining order should not issue. Respondents’
argument is not only misguided, it is also inaccurate.
The focus is not whether the Petitioners’ legal exposure remains unchanged or not, but
rather whether the Curtailment Letters could be reasonably interpreted to be an order or
command by the government, not merely a suggestion or request for voluntary cessation
of activities. (Duarte, 17 F.Supp.3d at 1020.) Moreover, contrary to Respondents’
assertions, the Curtailment Letters have altered Petitioners’ legal position. The
Curtailment Letters state that even if there is available water for the water user, said water
is dedicated for senior water rights’ holders needs, conclude that the recipient no longer
has any legal right to said water, and orders the recipient to “immediately stop diverting
water…” Indeed, the Curtailment Letters appear to alter Petitioners’ civil liability as the
Board has apparently concluded without hearing or notice that Petitioners are no longer
entitled to divert water for their needs.
As the Court in Duarte stated, “If the [Letters] were simply a ‘notification’ to plaintiffs,
then it should have said so, rather than clothing itself as an ‘order’ which carried with it
the authority to ‘prohibit’ the plaintiffs from continuing their activities.” (Duarte, 17
F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, that the Curtailment
Letters do not subject Petitioners to any additional liability or penalties above that which
they may already be subjected to due to the extreme drought conditions California is
currently experiencing. However, the Curtailment Letters represent that the Board has
already adjudicated that the recipients are no longer entitled to divert water and that any
future diversions would be improper and a trespass [“This Form confirms your cessation
of diversion under the specific post-1914 water right…Completion of the form is
mandatory to avoid unnecessary enforcement proceedings”].
Respondents are free to provide truly informational notices to water diverters of the
nature of the drought and the Board’s right to initiate Water Code section 1831 or 1052
proceedings. Respondents are also free to initiate inquiries with diverters as to whether
they have alternate water sources and to otherwise exercise their statutory enforcement
authority under the Water Code, including investigation and instituting any actions for
trespass. To be clear, Respondents are free to exercise their statutory authority to enforce
the Water Code as to any water user, including these Petitioners, if it deems them to be in
5

In Duarte the Court noted that the assertion that a violation has already occurred, by itself, is insufficient
to satisfy the ripeness requirement. A letter or notice must also threaten consequences for failure to take
certain action, as it does here. (Duarte, 17 F.Supp.3d at 1025.)
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violation of any provisions of the Water Code, so long as the bases for said action are not
the Curtailment Letters.
However, the language of the Curtailment Letters goes beyond informational and is
instead coercive such that a recipient is likely to believe they are no longer allowed to
divert. This belief is not because such a diversion would be a trespass or other legal
violation, but because the Board has already declared in the Curtailment Letters that it
has made a determination that they are no longer entitled to divert under their
appropriative water rights, without any sort of pre-deprivation hearing. Respondents do
not challenge Petitioners’ assertion that any cessation of water diversion done in response
to the Curtailment Letters, not as a result of an unavailability of legally divertible water,
would cause a serious hardship to Petitioners. This is an issue ripe for judicial
intervention and the Court concludes that the Curtailment Letters as presently drafted
constitute a violation of the due process rights of the Petitioners.6
The Curtailment Letters, including the requirement that recipients sign a compliance
certification confirming cessation of diversion, result in a taking of Petitioners’ property
rights without a pre-deprivation hearing, in violation of Petitioners’ Due Process Rights.
The Court hereby GRANTS the ex parte application for a temporary restraining
order/order to show cause as to why a preliminary injunction should not issue requiring
the Board to issue a revised letter/notice that is informational in nature.
A temporary restraining order shall issue staying or prohibiting Defendants State Water
Resources Control Board and Thomas Howard from taking any action against the West
Side Irrigation District and landowners of the other petitioner Districts on the basis of the
2015 Curtailment Letters sent by the Water Board’s Executive Director, Thomas
Howard, or on the basis of a failure to complete a Curtailment Certification Form.
The matter is set for an order to show cause on July 30, 2015 at 9:00 a.m. in Department
24. Respondents shall file with the clerk of Department 24 and serve (via email or fax)
any supplemental Opposition to the Order To Show Cause no later than July 16, 2015.
Petitioners shall file with the clerk of Department 24 and serve (via email or fax) any
Reply no later than July 23, 2015. The application for a temporary stay pursuant to CCP
§1094.5(g) is DENIED.
Counsel for Petitioners to submit a formal order for the Court’s signature pursuant to
CRC 3.1312.

6

There is no allegation that Petitioners have filed a petition for reconsideration with the Board concerning
the June Curtailment Notice. Respondents made no argument that Petitioners were required to do so before
bringing the instant petition and ex parte application. Consequently, the Court does not address whether
such a reconsideration petition was required.
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Public Law 89-234
AN ACT
To amend the Federal Water Pollution Control Act to establish a Federal
Water Pollution Control Administration, to provide grants for research and
development, to increase grants for construction of sewage treatment works,
to require establishment of water quality criteria, and for other purposes.

October 2, 1965
[S. 4]

Be it enacted hy the Senate and House of Representatives of the
Quality
United States of America in Congress assembled^ That (a) (1) section ActWater
of 1965.
1 of the Federal Water Pollution Control Act (33 U.S.C. 466) is 70 Stat. 498.
amended by inserting after the words "SECTION 1." a new subsection
(a) as follows:
" ( a ) The purpose of this Act is to enhance the quality and value of
our water resources and to establish a national policy for the prevention, control, and abatement of water pollution."
(2) Such section is further amended by redesignating subsections
(a) and (b) thereof as (b) and (c), respectively.
(3) Subsection (b) of such section (as redesignated by paragraph Administration.
(2) of this subsection) is amended by striking out the last sentence
thereof and inserting in lieu of such sentence the following: "The
Secretary of Health, Education, and Welfare (hereinafter in this Act
called 'Secretary') shall administer this Act through the Administration created by section 2 of this Act, and with the assistance of an
Assistant Secretary of Health, Education, and Welfare designated
by him, shall supervise and direct (1) the head of such Administration in administering this Act and (2) the administration of all other
functions of the Department of Health, Education, and Welfare
related to water pollution. Such Assistant Secretary shall perform
such additional functions as the Secretary may prescribe."
As(b) There shall be in the Department of Health, Education, and i sAdditional
t a n t Secretary
Welfare, in addition to the Assistant Secretaries now provided for of Health, Eduby law, one additional Assistant Secretary of Health, Education, and ^g^."""' ^"*^ ^^^
Welfare w'ho shall be appointed by the President, by and with the
advice and consent of the Senate. The provisions of section 2 of Reorganization Plan Numbered 1 of 1953 (67 Stat. 631) shall be applicable 5 u s e 6 :!3 note.
to such additional Assistant Secretary to the same extent as they are
applicable to the Assistant Secretaries authorized by that section.
Paragraph (17) of section 303(d) of the Federal Executive Salary
Act of 1964 (78 Stat. 418) is amended by striking out " ( 5 ) " before the Ante, p . 449.
period at the end thereof and inserting in lieu thereof " ( 6 ) . "
SEC. 2. (a) Such Act is further amended by redesignating sections
2 through 4, and references thereto, as sections 3 through 5, respectively, se<;tions 5 through 14, as sections 7 through 16, respectively, by
inserting after section 1 the following new section:
" F E D E R A L WATER P O L L U T I O N CONTROL

ADMINISTRATION

"SEC. 2. Effective ninety days after the date of enactment of this
section there is created within the Department of Health, Education,
and Welfare a Federal Water Pollution Control Administration
(hereinafter in this Act referred to as the 'Administration'). The
head of the Administration shall be appointed, and his compensation
fixed, by the Secretary. The head of the Administration may, in addition to regular staff of the Administration, which shall be initially
provided from the personnel of the Department, obtain, from within
the Department or otherwise as authorized by law, such i)rofessional,
technical, and clerical assistance as may be necessary to discharge the
Administration's functions and may for that purpose use funds available for carrying out such functions; and he may delegate any of his
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functions to, or otherwise authorize their performance by, any officer
or employee of, or assigned or detailed to, the Administration."
ofTicTr^s^^"'"^
(^) Subject to such requirements as the Civil Service Commission
may prescribe, any commissioned officer of the Public Health Service
who, on the day before the effective date of the establishment of the
Federal Water Pollution Control Administration, was, as such officer,
performing functions relating to the Federal Water Pollution Control
33 ulc 466'
-^^^ ^^y acquire competitive civil service status and be transferred to
note.
a classified position in the Administration if he sO transfers within six
months (or such further period as the Secretary of Health, Education,
and Welfare may find necessary in individual cases) after such effective date. No commissioned officer of the Public Health Service may
be transferred to the Administration under this section if he does not
consent to such transfer. As used in this section, the term "transferring officer" means an officer transferred in accordance with this
subsection.
Retirement
(c) (1) The Secretary shall deposit in the Treasury of the United
credit.
States to the credit of the civil service retirement and disability fund,
on behalf of and to the credit of each transferring officer, an amount
equal to that which such individual would be required to deposit in
such fund to cover the years of service credited to him for purposes of
his retirement as a commissioned officer of the Public Health Service
to the date of his transfer as provided in subsection ( b ) , but only to
the extent that such service is otherwise creditable under the Civil
5°us*c*'225f•
Service Retirement Act. The amount so required to be deposited with
note.
respect to any transferring officer shall be computed on the basis of the
sum of his basic pay, allowance for quarters, and allowance for subsistence and, in the case of a medical officer, his special pay, during the
years of service so creditable, including all such years after J u n e 30,
1960.
(2) The deposits which the Secretary of Health, Education, and
Welfare is required to make under this subsection with respect to any
transferring officer shall be made within two years after the date of his
transfer as provided in subsection ( b ) , and the amounts due under this
subsection shall include interest computed from the period of service
credited to the date of payment in accordance with section 4(e) of the
Civil Service Retirement Act (5 U.S.C. 2254 ( e ) ) .
(d) All past service of a transferring officer as a commissioned
officer of the Public Health Service shall be considered as civilian
service for all purposes under the Civil Service Retirement Act, effective as of the date any such transferring officer acquires civil service
status as an employee of the Federal Water Pollution Control Administration; however, no transferring officer may become entitled to
benefits under both the Civil Service Retirement Act and title I I of
Ante, pp. 290, the Social Security Act based on service as such a commissioned officer
379
performed after 1956, but the individual (or his survivors) may
irrevocably elect to waive benefit credit for the service under one Act
to secure credit under the other.
(e) A transferring officer on whose behalf a deposit is required to
be made by subsection (c) and who, after transfer to a classified position in the Federal Water Pollution Control Administration under
subsection (b), is separated from Federal service or transfers to a
position not covered by the Civil Service Retirement Act, shall not be
entitled, nor shall his survivors be entitled, to a refund of any amount
deposited on his behalf in accordance with this section. I n the event
he transfers, after transfer under subsection ( b ) , to a position covered
by another Government staff retirement system under which credit is
allowable for service with respect to which a deposit is required under
subsection (c), no credit shall be allowed under the Civil Service
Retirement Act with respect to such service.
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(f) Each transferring officer who prior to January 1, 1957, was insurance
insured pursuant to the Federal Employees' Group Life Insurance x^ct ''°''^'"^^^of 1954, and who subsequently waived such insurance, shall be entitled 5^us*c*"2 ^o^f *
to become insured under such Act upon his transfer to the Federal note.
Water Pollution Control Administration regardless of age and
insurability.
(g) A n y commissioned officer of the Public Health Service who, Compensation.
pursuant to subsection (b) of this section, is transferred to a position
in the Federal Water Pollution Control Administration which is subject to the Classification Act of 1949, as amended, shall receive a salary 5^us*c*'io7^i^'
rate of the General Schedule grade of such position which is nearest to note.
but not less than the sum of (1) basic pay, quarters and subsistence
allowances, and, in the case of a medical officer, special pay, to which
he was entitled as a commissioned officer of the Public Health Service
on the day immediately preceding his transfer, and (2) an amount
equal to the equalization factor (as defined in this subsection) ; but in
no event shall the rate so established exceed the maximum rate of such
grade. As used in this section, the term "equalization factor" means "Equalization
an amount determined by the Secretary to be equal to the sum of
(A) 61-^ per centum of such basic pay and (B) the amount of Federal
income tax which the transferring officer, had he remained a commissioned officer, would have been required to pay on such allowances for
quarters and subsistence for the taxable year then current if they had
not been tax free.
(h) A transferring officer who has had one or more years of com- ^^""^ leave.
missioned service in the Public Health Service immediately prior to
his transfer under subsection (b) shall, on the date of such transfer,
be credited with thirteen days of sick leave.
(i) Notwithstanding the provisions of any other law, any commis- special retire.
sioned officer of the United States Public Health Service with twenty- ™^" provisions.
five or more years of service who has held the temporary rank of Assistant Surgeon General in the Division of Water Supply and Pollution
Control of the United States Public Health Service for three or more
years and whose position and duties are affected by this Act, may,
with the approval of the President, voluntarily retire from the United
States Public Health Service with the same retirement benefits that
would accrue to him if he had held the rank of Assist-ant Surgeon
General for a period of four years or more if he so retires within
ninety days of the date of the establishment of the Federal Water
Pollution Control Administration.
(j) Nothing contained in this section shall be construed to restrict
or in any way limit the head of the Federal Water Pollution Control
Administration in matters of organization or in otherwise carrying out his duties under section 2 of this Act as he deems appropriate
to the discharge of the functions of such Administration.
(k) The Surgeon General shall be consulted by the head of the
Administration on the public health aspects relating to water pollution over which the head of such Administration has administrative
responsibility.
SEC. 3. Such Act is further amended by inserting after the section
redesignated as section 5 a new section as follows:
" G R A N T S F O R R E S E A R C H A N D DE^^5L0PMENT

"SEC. 6. (a) The Secretary is authorized to make grants to any combined sewer
State, municipality, or intermunicipal or interstate agency for the t^^n^c'^ntro".
purpose of assisting in the deA'^elopment of any project which will
demonstrate a new or improved method of controlling the discharge
into any waters of untreated or inadequately treated sewage or other
waste from sewers which carry storm water or both storm water and
49-850 0-66—60
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sewage or other wastes, and for the purpose of reports, plans, and
specifications in connection therewith. The Secretary is authorized
to provide for the conduct of research and demonstrations relating to
new or improved methods of controlling the discharge into any waters
of untreated or inadequately treated sewage or other waste from
sewers which carry storm water or both storm water and sewage or
other wastes, by contract with public or private agencies and institutions and with individuals without regard to sections 3648 and 3709
of the Revised Statutes, except that not to exceed 25 per centum of
the total amount appropriated under authority of this section for any
fiscal year may be expended under authority of this sentence during
such fiscal year.
" (b) Federal grants under this section shall be subject to the following limitations: (1) No grant shall be made for any project pursuant
to this section unless such project shall have been approved by an
appropriate State water pollution control agency or agencies and by
the Secretary; (2) no grant shall be made for any project in an amount
exceeding 50 per centum of the estimated reasonable cost thereof as
determined by the Secretary; (3) no grant shall be made for any
project under this section unless the Secretary determines that such
project will serve as a useful demonstration of a new or improved
method of controlling the discharge into any water of untreated or
inadequately treated sewage or other waste from sewers which carry
storm water or both storm water and sewage or other wastes.
"(c) There are hereby authorized to be appropriated for the fiscal
year ending J u n e 30, 1966, and for each of the next three succeeding
fiscal years, the sum of $20,000,000 per fiscal year for the purposes of
this section. Sums so appropriated shall remain available until
expended. No grant or contract shall be made for any project in an
amount exceeding 5 per centum of the total amount authorized by this
section in any one fiscal year."
SEC. 4. (a) Clause (2) of subsection (b) of the section of the
Federal Water Pollution Control Act herein redesignated as section
8 is amended by striking out "$600,000," and inserting in lieu thereof
"$1,200,000,".
(b) The second proviso in clause (2) of subsection (b) of such
redesignated section 8 is amended by striking out "$2,400,000," and
inserting in lieu thereof "$4,800,000,".
(c) Subsection (b) of such redesignated section 8 is amended by
adding at the end thereof the following: "The limitations of $1,200,000
and $4,800,000 imposed by clause (2) of this subsection shall not apply
in the case of grants made under this section from funds allocated
under the third sentence of subsection (c) of this section if the State
agrees to match equally all Federal grants made from such allocation
for projects in such State."
(d) (1) The second sentence of subsection (c) of such redesignated
section 8 is amended by striking out "for any fiscal year" and inserting
in lieu thereof "for each fiscal year ending on or before June 30,1965,
and the first $100,000,000 appropriated pursuant to subsection (d)
for each fiscal year beginning on or after July 1,1965,".
(2) Subsection (c) of such redesignated section 8 is amended by
inserting immediately after the period at the end of the second sentence thereof the following: "All sums in excess of $100,000,000 appropriated pursuant to subsection (d) for each fiscal year beginning on
or after July 1, 1965, shall be allotted by the Secretary from time to
time, in accordance with regulations, in the ratio that the population
of each State bears to the population of all States."
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(3) The third sentence of subsection (c) of such redesignated section
8 is amended by striking out "the preceding sentence" and inserting H ^^^ ^-^^^
in lieu thereof "the two preceding sentences".
(4) The next to the last sentence of subsection (c) of such redesignated section 8 is amended by striking out "and third" and inserting
in lieu thereof ", third, and fourth".
(e) The last sentence of subsection (d) of such redesignated section
8 is amended to read as follows: "Sums so appropriated shall remain
available until expended. A t least 50 per centum of the funds so appropriated for each fiscal year ending on or before June 30, 1965, and
at least 50 per centum of the first $100,000,000 so appropriated for each
fiscal year beginning on or after July 1,1965, shall be used for grants
for the construction of treatment works servicing municipalities of one
hundred and twenty-five thousand population or under."
(f) Subsection (d) of such redesignated section 8 is amended by
striking out "$100,000,000 for the fiscal year ending June 30, 1966,
and $100,000,000 for the fiscal year ending June 30,1967." and inserting in lieu thereof "$150,000,000 for the fiscal year ending J u n e 30,
1966, and $150,000,000 for the fiscal j e a r ending June 30, 1967."
(g) Subsection (f) of such redesignated section 8 is redesignated
as subsection (g) thereof and is amended by adding at the end thereof
the following new sentence: "The Secretary of Labor shall have, with
respect to the labor standards specified in this subsection, the authority and functions set forth in Reorganization Plan Numbered 14 of
1950 (15 F.R. 3176; 64 Stat. 1267; 5 U.S.G. 133z—15) and section 2
of the Act of J u n e 13, 1934, as amended (48 Stat. 948; 40 U.S.C.
63 Stat. 108.
276c)."
(h) Such redesignated section 8 is further amended by inserting
therein, immediately after subsection (e) thereof, the following new
subsection:
" ( f ) Notwithstanding any other provisions of this section, the Sec- fjj'^^^^^^'l^n^"^^
retary may increase the amount of a grant made under subsection (b) n°ng.
of this section by an additional 10 per centum of the amount of such
grant for any j)roject which has been certified to him by an official
State, metropolitan, or regional planning agency empowered under
State or local laws or interstate compact to perform metropolitan or
regional planning for a metropolitan area within which the assistance
is to be used, or other agency or instrumentality designated for such
jjurposes by the Governor (or Governors in the case of interstate
planning) as being in conformity with the comprehensive plan
developed or in process of development for such metropolitan area.
For the purposes of this subsection, the term 'metropolitan area' means "Metropolitan
either (1) a standard metropolitan statistical area as defined by the ^'^^^'
Bureau of the Budget, except as may be determined by the President
as not being appropriate for the purposes hereof, or (2) any urban
area, including those surrounding areas that form an economic and
socially related region, taking into consideration such factors as
present and future population trends and patterns of urban growth,
location of transportation facilities and systems, and distribution of
industrial, commercial, residential, governmental, institutional, and
other activities, which in the opinion of the President lends itself as
being appropriate for the purposes hereof."
SEC. 5. (a) Redesignated section 10 of the Federal Water Pollution
Control Act is amended by redesignating subsections (c) through (i) 75^stat.^*208^!^'
as subsections (d) through ( j ) , and by inserting after subsection (b) 33 use 466g.
the following new subsection:
"(c) (1) If the Governor of a State or a State water pollution control 3 J^^^ard'^s':'^^"^
agency files, within one year after the date of enactment of this subsection, a letter of intent that such State, after public hearings, will before
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June 30,1967, adopt (A) water quality criteria applicable to interstate
waters or portions thereof within such State, and (B) a plan for the
implementation and enforcement of the water quality criteria adopted,
and if such criteria and plan are established in accordance with the
letter of intent, and if the Secretary determines that such State criteria
and plan are consistent with paragraph (3) of this subsection, such
State criteria and plan shall thereafter be the water quality standards
applicable to such mterstate waters or portions thereof.
"(2) If a State does not (A) file a letter of intent or (B) establish
water quality standards in accordance with paragraph (1) of this
subsection, or if the Secretary or the Governor of any State affected
by water quality standards established pursuant to this subsection
desires a revision in such standards, the Secretary may, after reasonable notice and a conference of representatives of appropriate Federal departments and agencies, interstate agencies. States, municipalities and industries involved, prepare regulations setting forth
standards of water quality to be applicable to interstate waters or
portions thereof. If, within six months from the date the Secretary
publishes such regulations, the State has not adopted water quality
standards found by the Secretary to be consistent with paragraph (3)
of this subsection, or a petition for public hearing has not been filed
under paragraph (4) of this subsection, the Secretary shall promulgate
such standards.
"(3) Standards of quality established pursuant to this subsection
shall be such as to protect the public health or welfare, enhance the
quality of water and serve the purposes of this Act. I n establishing
such standards the Secretary, the Hearing Board, or the appropriate
State authority shall take into consideration their use and value for
public water supplies, propagation of fish and wildlife, recreational
purposes, and agricultural, industrial, and other legitimate uses.
Hearings.
t( ^^^ j£ ^^ ^^^ ^ - j ^ ^ pHor to 30 days after standards have been
promulgated under paragraph (2) of this subsection, the Governor of
any State affected by such standards petitions the Secretary for a hearing, the Secretary shall call a public hearing, to be held in or near one
or more of the places where the water quality standards will take
effect, before a Hearing Board of five or more persons appointed by
the Secretary. Each State which would be affected by such standards
shall be given an opportunity to select one member of the Hearing
Board. The Department of Commerce and other affected Federal
departments and agencies shall each be given an opportunity to select
a member of the Hearing Board and not less than a majority of the
Hearing Board shall be persons other than officers or employees of the
Department of Health, Education, and Welfare. The members of the
Board who are not officers or employees of the United States, while
participating in the hearing conducted by such Hearing Board or
otherwise engaged on the work of such Hearing Board, shall be entitled
to receive compensation at a rate fixed by the Secretary, but not
exceeding $100 per diem, including travel time, and while away from
their homes or regular places of business they may be allowed travel
expenses, including per diem in lieu of subsistence, as authorized by
75^stat^*339°^34o ^^^' (^ U.S.C. 73l>-2) for persous in the Government service employed
Publication in ' intermittently. Notice of such hearing shall be published in the FedFederai Register, ^j^j Registe/aud glveu to the State water pollution control agencies,
interstate agencies and municipalities involved at least 30 days prior
to the date of such hearing. On the basis of the evidence presented at
such hearing, the Hearing Board shall make findings as to whether the
standards published or promulgated by the Secretary should be
approved or modified and transmit its findings to the Secretary. If
the Hearing Board approves the standards as published or promul-
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gated by the Secretarjj the standards shall take effect on receipt by the
Secretary of the Hearing Board's recommendations. If the Hearing
Board recommends modifications in the standards as published or
promulgated b;^ the Secretary, the Secretary shall promulgate revised
regulations setting forth standards of water quality in accordance with
the Hearing Board's recommendations which will become effective
immediately upon promulgation.
" (5) The discharge of matter into such interstate waters or portions .^^*^'" standards
thereof, which reduces the quality of such waters below the water '''°^^*'°"^
quality standards established under this subsection (\\hether the matter causing or contributing to such reduction is discharged directly
into such waters or reaches such waters after discharge into tributaries
of such waters), is subject to abatement in accordance with the provisions of paragraph (1) or (2) of subsection (g) of this section, except
that at least 180 days before any abatement action is initiated under
either paragraph (1) or (2) of subsection (g) as authorized by this
subsection, the Secretary shall notify the violators and other interested parties of the violation of such standards. In any suit brought
under the provisions of this subsection the court shall receive in evidence a transcript of the proceedings of the conference and hearing
provided for in this subsection, together with the recommendations of
the conference and Hearing Board and the recommendations and
standards promulgated by the Secretary, and such additional evidence,
including that relating to the alleged violation of the standards, as it
deems necessary to a complete review of the standards and to a
determination of all other issues relating to the alleged violation. The
court, giving due consideration to the practicability and to the physical
and economic feasibility of complying with such standards, shall have
jurisdiction to enter such judgment and orders enforcing such judgment as the public interest and the equities of the case may require.
"(6) Nothing in this subsection shall (A) prevent the application
of this section to any case to which subsection (a) of this section would
otherwise be applicable, or (B) extend Federal jurisdiction over water
not otherwise authorized by this Act.
"(7) In connection with any hearings under this section no witness
or any other person shall be required to divulge trade secrets or secret
processes."
(b) Paragraph (1) of subsection (d) of the section of the Federal
Water Pollution Control Act herein redesignated as section 10 is ^^^g^^^^gQ^^'
amended by striking out the final period after the third sentence of "3 use 46"6g.
such subsection and inserting the following in lieu thereof: " ; or he
finds that substantial economic injury results from the inability to
market shellfish or shellfish products in interstate commerce because
of pollution referred to in subsection (a) and action of Federal, State,
or local authorities."
SEC. 6. The section of the Federal Water Pollution Control Act
hereinbefore redesignated as section 12 is amended by adding at the 3° ^^^ ^'^^•
end thereof the following new subsections:
" ( d ) Each recipient of assistance under this Act shall keep such Records.
records as the Secretary shall prescribe, including records which fully
disclose the amount and disposition by such recipient of the proceeds
of such assistance, the total cost of the project or undertaking in connection with which such assistance is given or used, and the amount
of that portion of the cost of the project or undertaking supplied by
other sources, and such other records as will facilitate an effective
audit.
" (e) The Secretary of Health, Education, and Welfare and the ^^^^'^^ °^ ^°°^^'
Comptroller General of the United States, or any of their duly authorized representatives, shall have access for the purpose of audit and
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examination to any books, documents, papers, and records of the
recipients that are pertinent to the grants received under this Act."
SEO. 7. (a) Section 7 (f) (6) of the Federal Water Pollution Conti^ol
Act, as that section is redesignated by this Act, is amended by striking
out "section 6 ( b ) ( 4 ) . " as contained therein and inserting in lieu
thereof "section 8(b) (4).".
(b) Section 8 of the Federal Water Pollution Control Act, as that
section is redesignated by this Act, is amended by striking out "section
5" as contained therein and inserting in lieu thereof "section 7".
(c) Section 10(b) of the Federal Water Pollution Control Act, as
that section is r e d e s i ^ a t e d by this Act, is amended by striking out
"subsection ( g ) " and inserting in lieu thereof "subsection ( h ) " .
(d) Section 10(i) of the Federal Water Pollution Control Act, as
that section is redesignated by this Act, is amended by striking out
"subsection ( e ) " and inserting in lieu thereof "subsection ( f ) " .
(e) Section 11 of the Federal Wat«r Pollution Control Act, as that
section is redesignated by this Act, is amended by striking out "section
8 ( c ) ( 3 ) " and inserting in lieu thereof "section 1 0 ( d ) ( 3 ) " and by
striking out "section 8 ( e ) " and inserting in lieu thereof "section
10(f)".
SEC. 8. This Act may be cited as the "Water Quality Act of 1965".
Approved October 2, 1965.

Public Law 89-235
October 2, 1965
[S. J. Res, 98]

"See the United
States," 1966.
Proclamation.
78 Stat. 388.

Publicity.

National chair-

JOINT RESOLUTION
Authorizing and requesting the President to extend through 1966 his proclamation of a period to "See the United States", and for other purposes.

Resolved hy the Senate and House of Representatives of the United
States of America in Congress assembled, That the President is authorized and requested (1) to extend through 1966 the period designated
pursuant to the joint resolution approved August 11, 1964 (Public
I ^ w 8 8 ^ 1 6 ) , as a period to see the United States and its territories;
(2) to encourage private industry and interested private organizations to continue their efforts to attract greater numbers of the American people to the scenic, historical, and recreational areas and facilities
of the United States of America, its territories and possessions, and the
Commonwealth of Puerto Rico; and (3) to issue a proclamation
specially inviting citizens of other countries to visit the festivals,
fairs, pageants, and other ceremonials to be celebrated in 1966 in the
United States of America, its territories and possessions, and the Commonwealth of Puerto Rico.
SEC. 2. The President is authorized to publicize any proclamations
issued pursuant to the first section and otherwise to encourage and
promote vacation travel within the United States of America, its
territories and possessions, and the Commonwealth of Puerto Rico,
both by American citizens and by citizens of other countries, through
such departments or agencies of the Federal Government as he deems
appropriate, in cooperation with State and local agencies and private
organizations.
SEC. 3. For the purpose of the extension provided for by this joint
resolution, the President is authorized during the period of such extension to exercise the authority conferred by section 3 of the joint resolution approved August 11, 1964 (Public Law 88-416), and for such
purpose may extend for such period the appointment of any person
serving as National Chairman pursuant to such section.
Approved October 2, 1965.
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BRISCOE IVESTER & BAZEL LLP
155 SANSOME STREET
SEVENTH FLOOR
SAN FRANCISCO CALIFORNIA 94104
(415) 402-2700
FAX (415) 398-5630

Lawrence S. Bazel
(415) 402-2711
lbazel@briscoelaw.net

25 September 2015

By E-Mail and Mail
Bruce H. Wolfe
Executive Officer
San Francisco Bay Regional Water Quality Control Board
1515 Clay Street, Suite 1400
Oakland, CA 94612
Subject: Cleanup and Abatement Order R2-2015-0038
Point Buckler LLC
Dear Mr. Wolfe:
On behalf of Point Buckler LLC, we are responding to paragraph 8 of Cleanup and
Abatement Order R2-2015-0038 (the “Order”), which reads as follows:
No later than 14 days from the date of this Order, the Discharger is
required to acknowledge in writing its intent to reimburse the State
for cleanup oversight work as described in the Reimbursement
Process for Regulatory Oversight fact sheet provided to the
Discharger with this Order, by filling out and returning the
Acknowledgement of Receipt of Oversight Cost Reimbursement
Account Letter or its equivalent, also provided with this Order.
It is not clear to us what this provision means. Water Code § 13304 provides that the Regional
Board may recover “reasonable costs actually incurred” after waste is cleaned up or its effects
abated:
If the waste is cleaned up or the effects of the waste are abated, or,
in the case of threatened pollution or nuisance, other necessary
remedial action is taken by a governmental agency, the person or
persons who discharged the waste, discharges the waste, or
threatened to cause or permit the discharge of the waste within the
meaning of subdivision (a), are liable to that governmental agency
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to the extent of the reasonable costs actually incurred in cleaning
up the waste, abating the effects of the waste, supervising cleanup
or abatement activities, or taking other remedial action. The
amount of the costs is recoverable in a civil action by, and paid to,
the governmental agency and the state board to the extent of the
latter’s contribution to the cleanup costs from the State Water
Pollution Cleanup and Abatement Account or other available
funds.
(Water Code § 13304(c)(1).) The Regional Board, therefore, does not appear to have authority
to require a discharger to reimburse it for costs incurred before “the waste is cleaned up or the
effects of the waste are abated”. Please correct us if our interpretation is wrong, or if there is
other authority we have not considered.
When paragraph 8 of the Order says that “the Discharger is required to acknowledge in
writing its intent to reimburse the State”, the Order could be interpreted as requiring that Point
Buckler LLC must agree now to reimburse the Regional Board. This interpretation would
invalidate at least part of the Order as an act in excess of the Regional Board’s authority.
We believe the better interpretation is that paragraph 8 of the Order includes a voluntary
request. In response, Point Buckler LLC acknowledges that it may, as part of an appropriate
legal process (as discussed in more detail below), be found liable and required to reimburse the
Regional Board for oversight costs. Point Buckler LLC would like to discuss the reimbursement
issue with you and your staff. Please let us know if you agree that paragraph 8 should be
interpreted as a voluntary request.
Paragraph 8 specifically requires that a form be returned, and we are attaching a signed
copy of the form. Because Mr. Sweeney is not available to sign the form, I have signed it for
him. As you may have noticed, the language of the form does not conform to the language of the
Order. We are returning the form, attached as Exhibit 1, because it is our intent to comply with
the Order as we proceed through the legal process. Please let us know if you believe our actions
do not constitute compliance, and then give us an opportunity to come into compliance. Please
do not sent us any bills pending resolution of the legal issues.
We have reviewed the letter dated 18 September 2015 from Wilson Wendt of Miller Starr
Regalia (whom we are replacing on this matter) to you. That letter respectfully requests a
hearing on the Order. We have also reviewed the e-mail dated 23 September 2015 from Agnes
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Farres of your staff responding to Mr. Wendt concluding that “there is no action to take before
the Board at this time” and that “it would be more appropriate to schedule a meeting with staff”.
We do not understand why a hearing has not been held and is not being held for the
Order. “Due process principles require reasonable notice and opportunity to be heard before
governmental deprivation of a significant property interest.” (Horn v. County of Ventura (1979)
24 Cal.3d 605, 621.) Here there cannot be any doubt that the Order deprives Point Buckler LLC
of a significant property interest. In July 2015, in the West Side Irrigation District case (copy
attached as Exhibit 2), the Sacramento Superior Court invalidated letters sent out by the State
Board—letters that commanded far less than the Order—on the grounds they were issued
“without any sort of pre-deprivation hearing”. (Exhibit 2 at 5.) The court distinguished between
letters that are “coercive in nature” (id. at 2), which require a hearing, and purely informational
letters, which do not. Here the Order is indisputably coercive in nature. The court concluded
that “[e]very day the Letter remains in its current form constitutes a violation of those
constitutional rights.” (Id.)
State Board Order No. WQ 86-13, In the Matter of the Petition of BKK Corporation,
acknowledges the need for a post-order hearing:
The Porter-Cologne Water Quality Control Act…does not require
notice and an opportunity to be heard before issuance of a cleanup
and abatement order. Due process is provided by an opportunity
for a hearing after the order is issued.
(Id. at 4.)
Where a state’s interest is sufficient compelling, the requirements
of procedural due process may be satisfied by a hearing provided
after issuance of an administrative order….
(Id. at 6.)
We therefore once again request a hearing. If that request is denied, please let us know
why the Regional Board believes that no hearing is required.
We also do not understand how the due-process requirements for a fair tribunal, including
the requirements for separation of functions and the prohibition on ex-parte communications,
have been implemented for the Order. (See Morongo Band of Mission Indians v. State Water
Resources Control Bd. (2009) 45 Cal.4th 731, 736-739.) Morongo describes the extensive
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procedures used by the State Board to satisfy these requirements. (Id. at 735-736.) Please let us
know how these requirements are being satisfied here. Who is on the prosecution team, and who
is on the advisory team? Have any procedures been put in place to prohibit ex parte
communications between them?
We also note that the Order invokes the Regional Board’s authority under Water Code
§ 13267, which requires that the Regional Board “shall identify the evidence that supports
requiring that person to provide the reports.” (Water Code § 13267(b)(1).) Although the Order
includes findings, there is no reference whatsoever to the evidence on which these findings is
based. We would like to understand what evidence your staff relied on in preparing the Order,
and will be submitting a Public Records Act request. Nevertheless, we would like a hearing so
that your staff can present the Regional Board’s evidence to an impartial fact finder, and we can
rebut it.
We are sorry to have to proceed this way, but must protect our legal rights. The
deadlines in the Order are much too short to resolve all the issues that need to be resolved. We
therefore request that all deadline in the Order be postponed for 60 days, so that we can focus our
efforts on responding to the Regional Board’s needs rather than on legal proceedings to obtain a
stay.
The e-mail from Ms. Farres proposes a meeting with Keith Lichten, Tamarin Austin, and
Bill Hurley, and we agree that a meeting is a good idea. We will be following up on that
proposal.
Thank you very much for your consideration of these questions, comments, and requests,
and please call with any questions.
Sincerely,

Lawrence S. Bazel
cc:

A. Farres (by e-mail)
K. Lichten (by e-mail)
A. Tamarin (by e-mail)
B. Hurley (by e-mail)

EXHIBIT 1

EXHIBIT 2

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO
DATE:
JUDGE:

July 10, 2015
HON. SHELLEYANNE W. L. CHANG

THE WEST SIDE IRRIGATION DISTRICT;
CENTRAL DELTA WATER AGENCY; SOUTH
DELTA WATER AGENCY; WOODS
IRRIGATION COMPANY,

DEPT. NO.:
CLERK:

24
E. HIGGINBOTHAM

Case No.: 34-2015-80002121

Petitioners and Plaintiffs,
v.
CALIFORNIA STATE WATER RESOURCES
CONTROL BOARD; THOMAS HOWARD,
EXECUTIVE DIRECTOR OF CALIFORNIA
STATE WATER RESOURCES CONTROL
BOARD; and DOES 1 THROUGH 100,
INCLUSIVE,
Respondents and Defendants.
Nature of Proceedings:

ORDER AFTER HEARING ON EX PARTE
APPLICATION FOR TEMPORARY STAY RE:
ENFORCEMENT OF CURTAILMENT NOTICE OR
IN THE ALTERNATIVE TEMPORARY
RESTRAINING ORDER AND/OR FOR ORDER TO
SHOW CAUSE RE: PRELIMINARY INJUNCTION

This matter came before the Court pursuant to an ex parte application by the West Side
irrigation District, Central Delta Water Agency, and South Delta Water Agency. The ex
parte application seeks a stay or a temporary restraining order/order to show cause
concerning the May 1, 2015 and June 12, 2015, “NOTICE OF UNAVAILABILITY OF
WATER AND NEED FOR IMMEDIATE CURTAILMENT…”1 (hereinafter referred to
as the “May Curtailment Letter” and the “June Curtailment Letter”, jointly referred to as
the “Curtailment Letters”) issued by the State Water Resources Control Board through its
Executive Director Thomas Howard.
Counsel for Petitioners/Plaintiffs appeared at the ex parte hearing, as well as counsel for
Respondents/Defendants. All parties had the opportunity to present oral arguments
concerning the issues raised in the moving and opposing papers.

This language is from the heading of the June 1, 2015 letter. The May 1, 2015 letter is titled, “NOTICE
OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT…”
1
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The Court finds the May Curtailment Letter is properly subject to a judicial determination
of whether it violates the Petitioners’ due process rights such that a temporary restraining
order/order to show cause should issue.2 The Court finds there is no administrative
process Petitioners must exhaust prior to this determination as to the May Curtailment
Letter.3
Although a petition for reconsideration is still pending concerning the May Curtailment
Letter, the Court finds that this is a situation where the pursuit of the administrative
remedy would result in irreparable harm absent a temporary restraining order. (See
People ex rel. DuFauchard v. U.S. Financial Management, Inc. (2009) 169 Cal.App.4th
1502, 1512)(citing Public Employment Relations Bd. v. Superior Court (1993) 13
Cal.App.4th 1816, 1827.)Petitioners’ belief that they must stop diverting water, not
because to do so would be a legal violation but merely a violation of the May Curtailment
Letter, will result in irreparable harm to their crops while they await a decision on the
petition for reconsideration. (Decl. of Jack Alvarez, ¶¶ 7, 8, 11.) Consequently,
Petitioners will be irreparably harmed should they have to wait for final resolution of the
administrative process before obtaining relief from the immediate mandate the May
Curtailment Letter appears to impose outside of the statutory processes provided by the
Water Code.
Moreover, for the reasons stated below, the Court finds that the issuance of the May
Curtailment Letter violated Petitioners’ Due Process rights. Every day the Letter remains
in its current form constitutes a violation of those constitutional rights. Accordingly, it is
proper for this Court to issue a temporary restraining order while the administrative
process is ongoing.
With regard to the June Curtailment Letter, the Court liberally construes the allegations
of the Petition For Writ of Administrative Mandate, as it must, and finds that for purposes
of this ex parte application, Petitioners CDWA and SDWA have adequately pled that
their landowners exercise pre-1914 appropriative and/or permit licenses rights that are
subject to the directives given in the Letter. (Petition, ¶13, 14.) Consequently, Petitioners
CDWA and SDWA have standing to bring the instant application concerning the June
Curtailment Letter.
The Court finds the 2015 Curtailment Letters are coercive in nature and go beyond the
“informational” purpose the Board claims prevents a stay. Consequently, Petitioners are
likely to succeed on the merits. As in Duarte, even though the Curtailment Letters are not
2

Petitioners have filed a petition for reconsideration pursuant to California Water Code section 1126(b)
which petition is still pending before the Water Resources Control Board and for which the 90-day period
for reconsideration has not yet expired. (See Petition, ¶ 21; Wat. Code §1122.) The Court declines to
interfere in these administrative proceedings, and consequently in no way stays the furtherance of that
petition in accordance with the Water Code. The Court agrees that in light of the pending reconsideration
petition, this matter is not subject to a Civil Code section 1094.5, subdivision (g) stay.
3
Respondents have not argued Petitioners are required to exhaust their administrative remedies.
Respondents have instead argued the petition with regard to the May Curtailment Letter is untimely
pursuant to the 30-day deadline in section 1126. However, this deadline is extended while a petition for
reconsideration is pending, as is the case here.
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enforceable on their own and there are no separate penalties for violating them, the
language used in the Curtailment Letters results in a “comman[d] by the…[g]overnment
to stop [water diverting] activities.” (Duarte Nursery, Inc. v. United States Army Corps of
Engineers (2014) 17 F.Supp.3d 1013, 1018.) It is not a suggestion for “voluntary
cessation of activities,” but instead requires Petitioners to “immediately stop diverting
water.” (Id. at 1019; Pet. exh. B.)
Respondents argue Duarte is distinguishable because it involved a single letter sent to a
single rights-holder, and provided that the Army Corps of Engineers had already
determined that a violation of the Clean Water Act had occurred. (Duarte, 17 F.Supp.3d
at 1015.) Respondents contend here, the Curtailment letters are form letters being sent to
hundreds of appropriators, and are merely informational with no pre-determination that
any individual rights-holder has violated the law.
While all parties acknowledge the Curtailment Letters were sent to more than one
appropriator, the letters provided to the Court are addressed to an individual company,
and identify a specific claim of rights at issue. The Curtailment Letters further declare
and determine that the recipient is not entitled to divert water because that water is
necessary to meet senior water rights holders, thus making a determination of the
recipient’s water rights priority. (Pet., exh. B, ¶2.) Through the inclusion of this specific
information, the Curtailment Letters appear not to be generalized notices, but instead a
specific adjudication and command with respect to the particular rights holder.
Further, nothing in Duarte limits its holding to an instance involving only one notice. The
Duarte court’s focus was on the fact that nothing in the letter notified “plaintiffs that the
Corps could not take action based upon the CDO alone.” (Duarte, 17 F.Supp.3d at 1022.)
The same is true here, as the Curtailment Letters indicate the recipient must “immediately
stop diverting water” and do not clearly state that the letter is merely informational,
without any legal force or effect.
The Curtailment Letters also require recipients to “document receipt of this notice by
completing an online Curtailment Certification Form (Form) within seven days. The
Form confirms your cessation of diversion under the specific pre-1914 claim of right.
Completion of the Form is mandatory…” Nowhere in this language do the Curtailment
Letters assert that Petitioners are free to ignore the directive that they cease diverting
water or that it is merely a suggestion.4 At the hearing on this matter, Respondents
acknowledged that the Form requires diverters to sign under penalty of perjury that they
are no longer diverting water.
Although the Curtailment Letters do not state that the Board has made a specific
determination that the particular recipient has already engaged in illegal conduct, the
letters plainly state that the recipient must “immediately stop diverting water” and that
4

This is similar to Phelps v. State Water Resources Control Board (2007) 157 Cal.App.4th 89, where the
Court held plaintiffs were aggrieved by a curtailment notice within the meaning of section 1126(b) because
it “required plaintiffs to immediately discontinue diversion of water under their licenses.” Although Phelps
involved only one notice, the implication of the language of the letters is the same as in this case.
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the only action available is to sign the compliance certification that “confirms your
cessation of diversion under the specific pre-1914 claim of right.” (Pet., exh. B.)5 As in
Duarte, this strong directive implicates a pre-determination as to the availability of water
pursuant to the recipient’s appropriation rights. The Board, “did not ‘notify’ plaintiffs
they were operating in violation of the law, it commanded plaintiffs to stop their
activities.” (Duarte, 17 F.Supp.3d at 1023.)
At oral argument, Respondents argued that because the Curtailment Letters did not
expand or alter Petitioners’ civil liability for water diversions and are merely
“informational documents”, a temporary restraining order should not issue. Respondents’
argument is not only misguided, it is also inaccurate.
The focus is not whether the Petitioners’ legal exposure remains unchanged or not, but
rather whether the Curtailment Letters could be reasonably interpreted to be an order or
command by the government, not merely a suggestion or request for voluntary cessation
of activities. (Duarte, 17 F.Supp.3d at 1020.) Moreover, contrary to Respondents’
assertions, the Curtailment Letters have altered Petitioners’ legal position. The
Curtailment Letters state that even if there is available water for the water user, said water
is dedicated for senior water rights’ holders needs, conclude that the recipient no longer
has any legal right to said water, and orders the recipient to “immediately stop diverting
water…” Indeed, the Curtailment Letters appear to alter Petitioners’ civil liability as the
Board has apparently concluded without hearing or notice that Petitioners are no longer
entitled to divert water for their needs.
As the Court in Duarte stated, “If the [Letters] were simply a ‘notification’ to plaintiffs,
then it should have said so, rather than clothing itself as an ‘order’ which carried with it
the authority to ‘prohibit’ the plaintiffs from continuing their activities.” (Duarte, 17
F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, that the Curtailment
Letters do not subject Petitioners to any additional liability or penalties above that which
they may already be subjected to due to the extreme drought conditions California is
currently experiencing. However, the Curtailment Letters represent that the Board has
already adjudicated that the recipients are no longer entitled to divert water and that any
future diversions would be improper and a trespass [“This Form confirms your cessation
of diversion under the specific post-1914 water right…Completion of the form is
mandatory to avoid unnecessary enforcement proceedings”].
Respondents are free to provide truly informational notices to water diverters of the
nature of the drought and the Board’s right to initiate Water Code section 1831 or 1052
proceedings. Respondents are also free to initiate inquiries with diverters as to whether
they have alternate water sources and to otherwise exercise their statutory enforcement
authority under the Water Code, including investigation and instituting any actions for
trespass. To be clear, Respondents are free to exercise their statutory authority to enforce
the Water Code as to any water user, including these Petitioners, if it deems them to be in
5

In Duarte the Court noted that the assertion that a violation has already occurred, by itself, is insufficient
to satisfy the ripeness requirement. A letter or notice must also threaten consequences for failure to take
certain action, as it does here. (Duarte, 17 F.Supp.3d at 1025.)
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violation of any provisions of the Water Code, so long as the bases for said action are not
the Curtailment Letters.
However, the language of the Curtailment Letters goes beyond informational and is
instead coercive such that a recipient is likely to believe they are no longer allowed to
divert. This belief is not because such a diversion would be a trespass or other legal
violation, but because the Board has already declared in the Curtailment Letters that it
has made a determination that they are no longer entitled to divert under their
appropriative water rights, without any sort of pre-deprivation hearing. Respondents do
not challenge Petitioners’ assertion that any cessation of water diversion done in response
to the Curtailment Letters, not as a result of an unavailability of legally divertible water,
would cause a serious hardship to Petitioners. This is an issue ripe for judicial
intervention and the Court concludes that the Curtailment Letters as presently drafted
constitute a violation of the due process rights of the Petitioners.6
The Curtailment Letters, including the requirement that recipients sign a compliance
certification confirming cessation of diversion, result in a taking of Petitioners’ property
rights without a pre-deprivation hearing, in violation of Petitioners’ Due Process Rights.
The Court hereby GRANTS the ex parte application for a temporary restraining
order/order to show cause as to why a preliminary injunction should not issue requiring
the Board to issue a revised letter/notice that is informational in nature.
A temporary restraining order shall issue staying or prohibiting Defendants State Water
Resources Control Board and Thomas Howard from taking any action against the West
Side Irrigation District and landowners of the other petitioner Districts on the basis of the
2015 Curtailment Letters sent by the Water Board’s Executive Director, Thomas
Howard, or on the basis of a failure to complete a Curtailment Certification Form.
The matter is set for an order to show cause on July 30, 2015 at 9:00 a.m. in Department
24. Respondents shall file with the clerk of Department 24 and serve (via email or fax)
any supplemental Opposition to the Order To Show Cause no later than July 16, 2015.
Petitioners shall file with the clerk of Department 24 and serve (via email or fax) any
Reply no later than July 23, 2015. The application for a temporary stay pursuant to CCP
§1094.5(g) is DENIED.
Counsel for Petitioners to submit a formal order for the Court’s signature pursuant to
CRC 3.1312.

6

There is no allegation that Petitioners have filed a petition for reconsideration with the Board concerning
the June Curtailment Notice. Respondents made no argument that Petitioners were required to do so before
bringing the instant petition and ex parte application. Consequently, the Court does not address whether
such a reconsideration petition was required.
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June 27, 2013
CIWQS Place ID: 792443
CORPS FILE NO. 2012-00258N
Sent via electronic mail: No hardcopy to follow
Suisun Resource Conservation District
2544 Grizzly Island Road
Suisun, CA 94585
Attention: Mr. Steven Chappell
SChappell@SuisunRCD.org
CA Division of Fish and Wildlife
4001 N. Wilson Way
Stockton, CA 95205
Attention: Mr. James Starr
Jim.Starr@wildlife.ca.gov
Department of Water Resources
Division of Environmental Services
3500 Industrial Blvd.
Sacramento, CA 956913
Attention: Ms. Kristin Garrison
Kristin.Garrison@water.ca.gov
U.S. Bureau of Reclamation
801 I Street, Suite 140
Sacramento, CA 95814
Attention: Ms. Becky Victorine
rvictorine@usbr.gov

SUBJECT: CONDITIONAL WATER QUALITY CERTIFICATION FOR THE REGIONAL
GENERAL PERMIT NUMBER 3 REISSUANCE PROJECT, SUISUN MARSH,
SOLANO COUNTY
Dear Ladies and Messers:
We have reviewed the water quality certification application submitted by the Suisun
Resource Conservation District (SRCD) on behalf of CA Department of Fish and Wildlife
(CDFW), the Department of Water Resources (DWR), U.S. Bureau of Reclamation

Mr. Chappell
CIWQS Pl. ID. 792443

-2-

Suisun Marsh RGP3 Reissuance
June 27, 2013

(Reclamation), and SRCD (Applicants) for the proposed Regional General Permit Number 3
Reissuance Project (Project) in Suisun Marsh. We have determined that the Project, as
proposed, will not violate State water quality standards, and accordingly issue conditional
Clean Water Act Section 401 water quality certification for the Project. You have applied for
U.S. Army Corps of Engineers (Corps) authorization under a Regional General Permit
Number 3 (RGP3) pursuant to Section 404 of the Clean Water Act (33 U.S.C. § 1344) and
Section 10 of the Rivers and Harbors Act (33 U.S.C. § 403).
Project Description: The Applicants propose to renew a 5 year RGP3 that authorizes the
managed wetland operations and maintenance activities in Suisun Marsh. The proposed
Project would maintain existing infrastructure and facilities, and improve management
capabilities of existing wetland units within Suisun Marsh. The Project site encompasses
approximately 52,000 acres of managed wetlands in the Primary Management Area in
Suisun Marsh (38.154913N, -122.976042W). The Project site covers 158 privately owned
duck clubs represented by SRCD, and state properties owned and/or operated by CDFW,
DWR, and Reclamation. The proposed Project would continue the authorized operations
and maintenance activities with some modifications that would add some new activities that
were not covered under the expiring RGP3.
The proposed Project will include the following:
1. Activities in ditches:
• Excavation from existing primary and secondary ditches and creation of new
primary or secondary ditches. New activities would be associated with the clearing
of material from interior ditches managed by DWR, including the Roaring River
Distribution System (RRDS), the Morrow Island Distribution System (MIDS), and
Goodyear Slough Outfall (GYS) facilities. Excavation would be limited to an
average of 1.5 cubic yards per linear foot of DWR levee, which would amount to 3
cubic yards per linear foot of ditch for RRDS, MIDS, and GYS, which have levees
on both sides;
• Maintenance of existing spreader ditches and creation of new spreader ditches;
• Replacement of rip-rap on interior ditch banks and placement of new rip-rap on
interior ditch banks. These new impacts would not exceed 200 linear feet per
year or 1000 linear feet over the life of the reissued RGP3.
2. Activities on levees:
• Repair of interior and exterior levees. This activity is currently limited based on
acreage of each parcel. The proposed change is to limit work for DWR’s facilities
(RRDS, MIDS, and GYS) based on lineal footage of each facility. Placement of up
to 1.5 cubic yards of levee material per linear foot annually on the levees. Also,
placement of up to 1.5 cubic yards of levee material per linear foot annually for
exterior levee maintenance for each permittee;
• Replacement of existing rip-rap on exterior levees, placement of new rip-rap, and
installation of alternative bank protection controls. A new activity would place up to
334 linear feet of new riprap on exterior levees over the 5-year permit period, or
66 linear feet per year, on exterior levee slopes not previously riprapped. Riprap
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placement would not affect emergent vegetation and would be conducted from
June through September. New riprap would be placed on the side slopes of
exterior levees only when it has been determined that the specific conditions of
each site would not support other types of erosion control;
Coring of levees;
Installing, repairing, or reinstalling bulkheads on exterior levees;
Maintenance of existing roads.

3. Activities in managed wetlands:
• Grading, creating drainage swales and loafing islands, and raising the elevation of
managed wetlands;
• Discing;
• Installation of permanent and portable pumps and pump platforms;
• Relocation or installation of duck hunting blinds;
• Construction of cofferdams in managed wetlands.
4. Activities associated with water control structures:
• Replacement and maintenance of water control structures;
• Installation of new interior or exterior water control structures;
• Installation of fish screens;
• Removal of floating debris;
• Suisun Marsh salinity control gate repair and maintenance. A new activity
conducted by DWR and Reclamation;
• Roaring River Distribution System fish screening cleaning, repair and
maintenance. A new activity conducted by DWR and Reclamation.
5. Salinity monitoring – new activities to be conducted by DWR and Reclamation:
• Salinity monitoring, station maintenance, repair, and replacement. It would include
equipment maintenance such as parts replacement, calibration, and cleaning.
Many of these activities would be done above the water or adjacent to the water
on the levee bank. Stilling well replacement and walkway/platform piling
replacement would involve removal by tractors and trucks operated from the
existing roadway/levee and excavators or cranes operated from the
roadway/levee or barge and would only occur once every 5 to 10 years;
• Salinity monitoring, station relocation, installation, and removal. Removal of a
monitoring station would not disturb an area of greater than 400 square feet. New
monitoring stations would not disturb an area of greater than 50 square feet.
Runoff from the Project site discharges into Suisun Bay. The Project is in the Suisun Bay
hydrologic unit 207.10.
Impacts: The total amount of annual excavation and temporary fill for the project would
vary from year to year, but would be limited to a maximum of 443,000 cubic yards of
earthen material. This is the same cap currently allowed under the existing RGP3. Interior
ditch cleaning by property owners of managed wetlands typically ranges between 60,000
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and 200,000 cubic yards of excavation. However, in years when maintenance of the RRDS,
MIDS, and GYS facilities is required, the amount of material excavated could approach the
443,000 cubic yard maximum. Placement of new riprap in areas not previously riprapped
on the exterior side of levees would be limited to 67 linear feet per year on average for the
RGP. Placement of riprap on the side slopes of interior ditches would not exceed 200 linear
feet per year on average for the RGP.
The operations in the managed wetlands often result in discharges of water with low
dissolved oxygen (DO) less than 5 mg/l and high methylmercury (MeHg) to tidal sloughs
primarily during the initial fall flood-up period. Past low DO events resulted in fish kills in
tidal sloughs in the northwest Marsh. The Peytonia Slough, Boynton Slough, Goodyear
Slough, Cordelia Slough, and the upper reaches of Suisun Slough have exhibited the most
significant low DO problems.
Water Board staff finds that the Project proponents have taken appropriate steps to avoid
and then to minimize impacts, as required by the San Francisco Bay Basin Water Quality
Control Plan (Basin Plan).
Mitigation: Permanent and temporary impacts related to the current operation and
maintenance of managed wetlands in the proposed Project area have been offset by the
Suisun Marsh Mitigation Agreement of 2005. Under the agreement, the Applicants continue
to preserve, manage and maintain 2500 acres of managed and tidal wetlands in Suisun
Marsh as conservation areas. The Applicants will implement appropriate best management
practices (BMPs) to minimize erosion, sedimentation, and pollutant transport to waters of
the State while conducting the permitted activities.
The CDFW and SRCD staff prepared a Conceptual Model for Managed Wetlands in Suisun
Marsh in 2007. The document describes existing conditions and operations on managed
wetlands in Suisun Marsh. The Applicants have participated in a 2-year study in Suisun
Marsh that resulted in the Final Evaluation Memorandum Strategies for Resolving Low
Oxygen and Methylmercury Events in Northern Suisun Marsh (Report), dated May 2011.
The study involved intensive field data collection in selected managed wetlands and their
adjacent tidal sloughs with previously documented low DO and high MeHg concentrations.
The study evaluated effectiveness of some BMPs related to water management operations,
and soil and vegetation management practices. The Report provides specific information
about BMPs for the initial flood-up period, which also involves maximizing the use of
Fairfield-Suisun Sewer District treated wastewater. Additionally, the Report provides
recommendations for implementation of selected BMPs that have improved water quality in
the study area, the need for further evaluations, and the need to develop new site specific
activities.
The Applicants have been collaborating with the Water Board staff to establish technically
feasible BMPs to attain water quality standards in Suisun Marsh. This collaboration is
expected to continue while working on a multi pollutant Total Maximum Load (TMDL) to
address dissolved oxygen and mercury problems in Suisun Marsh. When completed and
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approved, the TMDL may impose additional requirements necessary to improve water
quality in Suisun Marsh.
CEQA: The Suisun Marsh Habitat Management, Preservation, and Restoration Plan
EIS/EIR was prepared by the U.S. Bureau of Reclamation, the U.S. Fish and Wildlife
Service, and CA Department of Fish and Game in November 2011. On December 22,
2011, CDFW filed a Notice of Determination of CEQA compliance (SCH#2003112039).
California Wetlands Portal: It has been determined through regional, state, and national
studies that tracking of mitigation/restoration projects must be improved to better assess
the performance of these projects, following monitoring periods that last several years. In
addition, to effectively carry out the State’s No Net Loss Policy for wetlands, the State
needs to closely track both wetland losses and mitigation/restoration project success.
Therefore, we require that the Applicant use the California Wetlands Form to provide
Project information related to impacts and mitigation/restoration measures (see Condition
No. 10 of this Certification). An electronic copy of the form and instructions can be
downloaded at: http://www.waterboards.ca.gov/sanfranciscobay/certs.shtml. Project
information concerning impacts and mitigation/restoration will be made available at the web
link: http://www.californiawetlands.net.
Certification: I hereby issue an order certifying that any discharge from the referenced
project will comply with the applicable provisions of sections 301 (Effluent Limitations), 302
(Water Quality Related Effluent Limitations), 303 (Water Quality Standards and
Implementation Plans), 306 (National Standards of Performance), and 307 (Toxic and
Pretreatment Effluent Standards) of the Clean Water Act, and with other applicable
requirements of State law. This discharge is also regulated under State Water Resources
Control Board Order No. 2003 - 0017 - DWQ, "General Waste Discharge Requirements for
Dredge and Fill Discharges That Have Received State Water Quality Certification" which
requires compliance with all conditions of this Water Quality Certification. The following
conditions are associated with this certification:
1.

The Project shall be constructed in conformance with the Project description in the
application materials, which were received over the period July 20, 2012 through June
18, 2013. Any additional work or variation from the described work is not authorized
unless approved in writing by the Water Board Executive Officer prior to
implementation.

2.

No debris, soil, sand, cement, concrete, or washings thereof, or other construction
related materials or wastes, oil or petroleum products or other organic or earthen
material shall be allowed to enter into, or be placed where it may be washed by rainfall
or runoff into waters of the State. When operations are completed, any excess material
shall be removed from the work area and any areas adjacent to the work area where
such material may be washed into waters of the State.

3.

Disturbance or removal of vegetation shall be minimized. The Project site shall be
stabilized through incorporation of appropriate BMPs, including the successful re-
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establishment of native vegetation to enhance wildlife habitat values, and to prevent
and control erosion and sedimentation.
4.

No equipment shall be operated in areas of flowing or standing water. No fueling,
cleaning, or maintenance of vehicles or equipment shall take place within any areas
where accidental discharge to waters of the State may occur.

5.

The Certification does not allow for the take, or incidental take, of any special status
species. The Applicants shall utilize the appropriate protocols, as approved by
CDFW, NMFS, and/or FWS, to ensure that project activities do not adversely impact
water quality or the beneficial use of the Preservation of Rare and Endangered
Species.

6.

The Applicants shall implement water management and vegetation BMPs based on
the Conceptual Model for Managed Wetlands in Suisun Marsh dated 2007, the Final
Evaluation Memorandum Strategies for Resolving Low Oxygen and Methylmercury
Events in Northern Suisun Marsh dated May 2011, and other new scientific
information and regulatory requirements. The Applicants shall describe
implemented actions and the effectiveness of BMPs in the annual report required
under the Condition No. 8.

7.

The Applicants shall propose a monitoring plan to measure DO concentrations in
selected sloughs beginning in fall 2013. The monitoring should start one week prior
to the fall flood-up cycle of the managed wetlands in tidal sloughs that have already
exhibited significant low DO levels. The sloughs to be monitored are: Peytonia
Slough, Boynton Slough, lower Cordelia Slough, Goodyear Slough, and the upper
reaches of Suisun Slough north of Volanti Slough. Monitoring shall continue until
mid-November when the temperatures are low. The DO monitoring must include
locations at managed wetlands, and upstream and downstream of major points of
discharge in the tidal sloughs. The sampling frequency and spatial extend must be
sufficient to determine ambient DO levels before the discharge occurs and to
determine whether water quality objectives for DO in the receiving waters within the
discharge area are met after the release of water from the managed wetlands.
No later than August 15, 2013, the Applicants shall submit to the Water Board
Executive Officer for review and approval a workplan for DO monitoring in the
northwest Suisun Marsh.

8.

The Applicants shall submit annual reports acceptable to the Executive Officer no
later than March 31, starting in 2014. The annual reports shall describe activities
performed during the previous calendar year. The annual reports must comprise the
following: (a) description of managed wetlands operation and maintenance activities
performed as authorized by the RGP3, including an estimate of the acreage of
wetlands temporarily impacted, any new control measures used during the previous
year to further minimize impacts to jurisdictional waters from permitted activities,
and any new measures planned for the current year to further minimize these
impacts; (b) detailed account of the implemented management actions and the
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effectiveness of BMPs listed in the Condition No.6; (c) summarize the results of the
DO monitoring including Executive Summary, description of the BMPs that were
implemented to address low DO concentrations in discharges from managed
wetlands, location of the BMPs, and the level of implementation. If monitoring shows
that DO levels in the sloughs are not meeting the water quality standards
established in the Basin Plan, then the report shall identify additional or improved
BMPs that will be implemented, and/or at an increased level of implementation, to
prevent lowering of DO in the receiving waters below Basin Plan water quality
standards. The annual reports shall include an implementation schedule for the
additional or improved BMPs.
9.

The Applicants shall submit to the Water Board each month a work summary
report about activities covered by the Permit that are proposed by various
owners/operators by the first day of each month.

10. The Applicants are required to use the California Wetlands form to provide Project
information describing impacts and mitigation/restoration measures. Within 14 days
from the date of this certification, a completed California Wetlands form shall be
submitted electronically to habitatdata@waterboards.ca.gov or shall be submitted
as a hard copy to both: 1) the Water Board at the address specified on the
letterhead, to the attention of California Wetlands Portal and 2) to the San
Francisco Estuary Institute, 4911 Central Avenue, Richmond, CA, 94804 to the
attention of California Wetlands Portal.
11. Before using any imported upland soil fill material to reinforce levees adjacent to the
aquatic habitat at the Project site, the Applicants shall submit acceptable to the
Executive Officer a Source Material Characterization Report demonstrating that the
soil is appropriate for reuse in the proposed location(s). The report shall provide
information about collected and test soil samples to assure that the reuse of soil at
the site is protective of the beneficial uses of waters of the State. The Draft
Sediment Screening and Testing Guidelines, available at:
http://www.spn.usace.army.mil/conops/beneficialreuse.pdf will be used for
determining the acceptability of reusing imported soils on site.
12. This certification action is subject to modification or revocation upon administrative or
judicial review, including review and amendment pursuant to Section 13330 and
Section 3867of the California Water Code (CWC), Title 23 of the California Code of
Regulations (23 C.C.R.).
13. Certification is not intended and shall not be construed to apply to any activity
involving a hydroelectric facility and requiring a FERC license or an amendment to a
FERC license unless the pertinent certification application was filed pursuant to 23
C.C.R. Subsection 3855(b) and that application specifically identified that a FERC
license or amendment to a FERC license for a hydroelectric facility was being sought.

Mr. Chappell
CIWQS Pl. ID. 792443

-8-

Suisun Marsh RGP3 Reissuance
June 27, 2013

14. Certification is conditioned upon total payment of the full fee required in State
regulations (23 CCR Section 3833) and owed by the applicant. The fee for the
proposed Project is $1,776.00 and it has been paid in full.
This certification applies to the Project as proposed in the application materials. Please
be advised that failure to implement the Project as proposed is a violation of this water
quality certification. Violation of water quality certification is a violation of state law and is
subject to administrative civil liability pursuant to CWC Section 13350. Failure to meet
any condition of a certification may subject you to civil liability imposed by the Water
Board to a maximum of $5000 per day of violation or $10 for each gallon of waste
discharged in violation of the certification. Also, any requirement for a report made as a
condition to this action (Condition Nos. 6, 7, 8, 9, 10, 11) is a formal requirement
pursuant to CWC Section 13267, and failure to submit, late or inadequate submittal, or
falsification of such technical report(s) is also subject to civil liability.
Should new information come to our attention that indicates a water quality problem with
this Project, the Water Board may issue Waste Discharge Requirements pursuant to 23
CCR Section 3857.
If you have any questions, please contact Jolanta Uchman at (510) 622-2432, or email
JUchman@waterboards.ca.gov.

Sincerely,

William B. Hurley
Acting Division Chief for

Bruce H. Wolfe
Executive Officer
Cc:

SWRCB-DWQ, Mr. Bill Orme, Stateboard401@waterboards.ca.gov
US EPA Region 9, Mr. Jason Brush WTR-8, R9-WTR8-Mailbox@epa.gov
USACE SF Regulatory Branch
Ms. Jane Hicks, Jane.M.Hicks@usace.army.mil
Ms. Laurie Monarres, Laurie.A. Monarres@usace.army.mil
Mr. David Wickens, David.M.Wickens@usace.army.mil
US FWS Mr. Ryan Olah, Ryan_Olah@fws.gov
NMFS Mr. Gary Stern, Gary_Stern@noaa.gov
CDFW Ms. Karen Weiss, Karen.Weiss@wildlife.ca.gov
SF Bay RWQCB Ms. Barbara Baginska, Barbara.Baginska@waterboards.ca.gov

June 4, 2014
CIWQS Place ID 792443
Sent via electronic mail: No hardcopy to follow
Suisun Resource Conservation District
2544 Grizzly Island Road
Suisun, CA 94585
Attention: Mr. Steven Chappell
SChappell@SuisunRCD.org
California Division of Fish and Wildlife
2109 Arch-Airport Road, Suite 100
Stockton, CA 95206
Attention: Mr. James Starr
Jim.Starr@wildlife.ca.gov
Department of Water Resources
Division of Environmental Services
3500 Industrial Blvd.
Sacramento, CA 956913
Attention: Ms. Kristin Garrison
Kristin.Garrison@water.ca.gov
U.S. Bureau of Reclamation
801 I Street, Suite 140
Sacramento, CA 95814
Attention: Mr. Gregory Krzys
gkrzys@usbr.gov

Subject:

Conditional Water Quality Certification for the Suisun Marsh Exterior
Levee Maintenance Dredging Program, Solano County

Dear Ladies and Messrs.:
We have reviewed the water quality certification application submitted by the Suisun Resource
Conservation District (SRCD) on behalf of the California Department of Fish and Wildlife
(CDFW), the Department of Water Resources (DWR), U.S. Bureau of Reclamation
(Reclamation), and SRCD (Applicants) for the proposed exterior levee maintenance dredging
program (Project) in Suisun Marsh. We have determined that the Project, as proposed, will not
violate State water quality standards, and accordingly issue conditional Clean Water Act Section
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401 water quality certification for the Project. You have applied for U.S. Army Corps of
Engineers (Corps) authorization under a Letter of Permission pursuant to Section 404 of the
Clean Water Act (33 U.S.C. § 1344) and Section 10 of the Rivers and Harbors Act (33 U.S.C. §
403).
Project Location
The project is located in Suisun Marsh, which is bounded to the west by Interstate 680, Highway
12 to the north, Shiloh Road and Collinsville Road to the east, and Suisun Bay to the south
(Figure 1). For management purposes, the Marsh is divided into four regions, plus the major
Montezuma Slough, which is the boundary between several regions (Figure 2). The dredging
program applies to approximately133.47 of the 199.82 miles of exterior levees that separate the
managed wetlands of Suisun Marsh from bays, sloughs, and dredger cuts. The remaining 66.35
miles of exterior levees, defined as “no dredging segments,” have adjacent vegetated berms
greater than 50 feet wide, making dredging at these locations impractical. Figure 3 delineates
both the active dredging levee segments and the no dredging segments.
Project Description
This Project is one component of the Suisun Marsh Habitat Management, Preservation, and
Restoration Plan (SMP), a comprehensive 30-year plan designed to address the management of
the varied resources within the Marsh. Other components, such as ditch and levee maintenance
activities not involving dredging outboard of exterior levees, managed wetland habitat
maintenance, water control structure maintenance, and salinity monitoring are regulated under a
separate water quality certification dated June 27, 2013, issued for the Corps’ Regional General
Permit Number 3.
The Project purpose is to provide higher quality fill material for exterior levee repairs, and to
improve drainage in cut channels, by removing accumulated silt that impairs managed wetland
drainage and water control structure tidal operations. The exterior levee system protects
thousands of acres of State and private land managed for wildlife habitat, endangered species
habitats, Delta water quality, and physical infrastructure such as dwellings, structures, gas wells,
power transmission lines, petroleum pipelines, and County roads. Material currently used for
levee repairs comes mainly from interior ditch cleaning and pond bottom grading of managed
wetlands. This material is typically of poor quality for exterior levee use because it is high in
organic matter/peat, requiring more frequent levee maintenance, causing an increase in managed
wetland subsidence, and weakening existing levee foundations. Sediment in the adjacent tidal
sloughs comprises primarily silts and clays, significantly better material for levee integrity and
long-term durability than the peaty soils from managed wetlands.
Implementation of the dredging program will allow private landowners (represented by SRCD),
CDFW, and DWR to dredge material from tidal areas adjacent to the exterior levees of Suisun
Marsh and use it for levee maintenance and repair. Up to a maximum of 100,000 cubic yards
(cy) of material could be dredged from a maximum surface area of 19.83 acres (90,490 linear
feet) in major and minor tidal sloughs, dredger cuts, and bays on an annual basis. This equates to
a maximum total of 1,000,000 cy of dredged material for the duration of the 10-year Corps Letter
of Permission. The annual allotment for dredging within each region of the Suisun Marsh Plan
will be allocated between State and private properties, depending on levee needs, and volume
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limitations determined by habitat types in adjacent waterways. Dredging will be limited to a
maximum of 2.1 cy per linear foot of channel.
Affected Waterways – Dredging will occur in the following tidal aquatic habitats located
adjacent to the levees to be maintained:
•

Bays – Open water areas that extend offshore from levees or the water side of tidal
emergent vegetation. Major bays in the Suisun Marsh region include Suisun, Grizzly, and
Honker Bays to the Contra Costa County line, and Little Honker Bay.

•

Major Sloughs – Montezuma and Suisun Sloughs are classified as major. These two
sloughs have a combined acreage of 2,212 acres and consist of both shallow and deep
channels.

•

Minor Sloughs – Minor sloughs include Cordelia, Goodyear, Chadbourn, Peytonia,
Boynton, Hill, Cut off, Cross, Nurse, First Mallard, Second Mallard, and Denverton.
Minor sloughs are made up of shallow channel habitats and have a combined acreage of
1,108 acres.

•

Dredger Cuts – These areas are tidally inundated, manmade borrow ditches adjacent to
the toe of the existing exterior levees, isolated from the adjacent minor and major sloughs
by vegetated berms. Dredger cuts are distributed throughout the Marsh and are very
shallow channels.

The following table shows the proposed annual dredge volume per waterway type in each Marsh
region.
Proposed Dredging Volume per Waterway Type and Marsh Region
Waterway Type

Region 1
Volume (cy)

Region 2
Volume (cy)

Region 3
Volume (cy)

Region 4
Volume (cy)

Bays
Major Sloughs
Minor Sloughs
Dredger Cuts
Total

0
2,100
21,600
6,300
30,000

0
10,700
8,900
2,700
22,300

100
0
3,000
4,500
7,600

4,000
0
2,400
10,500
16,900

Montezuma
Slough
Volume (cy)
0
16,000
0
7,200
23,200

Total
Volume
(cy)
4,100
28,800
35,900
31,200
100,000

Dredged material will be used for major levee maintenance, which involves topping the levee
crown and backslope, and minor levee maintenance, which involves only topping the levee
crown. Approximately 50% of the annually dredged material will be used for major levee
maintenance and 50% will be used for minor levee maintenance. Levees requiring more
extensive repairs fall outside the scope of the Project and will be regulated via individual project
certifications.
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Dredging Program Administration - SRCD will act as the first-line gatekeeper for dredging
applications. Landowners will submit dredging request applications to SRCD and CDFW in the
early part of each year (January 1 through April 30). The applications will need to contain all
necessary information to determine compliance with the Program, including a detailed map of
the proposed site, dimensions of the levee, the cubic yardage requested, description of the
dredging source site conditions (waterway type and region), photo documentation of current
conditions, type of equipment proposed to conduct the work, and GPS coordinates of the extent
of the proposed project. SRCD will sort the applications within each of the Marsh’s regions to
compare the sum of the landowners’ annual dredging requests with the annual regional dredging
caps. SRCD will also review all applications for completeness and check the past history of
dredging program participation at each site. In March of each year, SRCD, CDFW, and the
regulatory agencies will meet to discuss annual summary report for the previous year so that they
can determine whether the modifications to the program are necessary before the next years’
work and administration are initiated.
Between May 1 and May 30, SRCD and CDFW will conduct inspections of applicants’ sites to
assess current conditions, account for any special considerations such as listed species’
restrictions, ensure avoidance of sensitive areas, and review proposed dredging methods for
suitability. SRCD will preliminarily allocate dredging volumes to the applicants and submit these
recommended volumes and locations in an annual dredging work plan approval request to the
Water Board per Condition 1of this certification. Water Board staff will review the work plan
and provide written concurrence.
Dredging work activities will be completed between August 1 and November 30 of each year, or
between September 1 and November 30 if adjacent to designated exterior levee segments to
avoid impacts to breeding California clapper rails. SRCD will conduct post-construction
inspections and collect work-completed reports from each of the permittees. Prior to January 31,
SRCD will submit annual dredging activity summary reports to Water Board staff as described in
Condition 6.
Dredging Equipment/Methods – Two methods of dredging are proposed: 1) land-based long
reach excavator working from the crowns of the levees, and 2) floating barge-mounted excavator
or clamshell bucket dredge working from the water. Dredging from a floating barge has the
additional advantages of providing water access to the site and allowing the removal of sediment
from deeper areas of the sloughs and channels due to increased reach and distance from the levee
crown.
Regardless of the equipment/method used for dredging, the dredged material, after initial
placement on the levee, will be smoothed and compacted with the excavator or clamshell bucket,
creating a uniform layer that may range from 1 to 2 feet deep. After 2 to 3 months of drying time,
the dredged material will be disked and graded to integrate it with the soil in the existing levee.
Navigational Dredging Sources of Material - Navigational dredging projects in the San Francisco
Bay and Delta regions may also provide a source of levee maintenance material provided it is
adequately characterized for physical and chemical suitability (e.g., it is fined grained, with
minimal organic carbon and has pollutants at or below background concentrations). Sediment
characterization will take place under the direction of the Dredged Material Management Office,
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which consists of several State and federal regulatory agencies, including the Water Board, with
jurisdiction over dredging and dredged material disposal and beneficial reuse. The major
constraints to importing dredged material from outside the Marsh are limited draft and waterside
access for barge offloading onto the levees, and the added cost of transporting and offloading
imported material.
Fish Screen Dredging - There are sixteen fish screens that are part of the water control structures
located in the Marsh. The screens experience significant siltation problems. Silt is deposited
around these screens, which impedes the operation of the screens and screen-cleaning brushes.
Every few years a relatively small amount of material must be removed from the fish screen
basins (about 20 to 100 cubic yards each) by dredging. (This amount is included in the total
1,000,000 cubic yards proposed for dredging in the Marsh for the duration of the Project).
Alternative measures (e.g., trying to move silt by hand) have been ineffective. Dredging around
fish screens will be done during low tide to minimize in-water work and minimize turbidity.
Dredged sediment will be placed on the crown or landside slope of the exterior levee adjacent to
the fish screen. In instances where material cannot be used adjacent to the dredging site, the
material may be used on other levees within Suisun Marsh, following the same environmental
commitments as identified in the SMP.
Impacts
The Project could impact up to a maximum of 19.83 acres or 90,446 linear feet (17.13 linear
miles) of waters of the U.S. and State per year. These waters provide habitat for several federal
and State threatened and endangered species that could be adversely impacted by dredging.
Dredging activities will be tracked by SRCD to ensure dredging does not occur more often than
once every 3 years on any single levee segment and does not remove material deeper than 4 feet
(relative to the pre-dredge sediment surface elevation) per dredging cycle.
Benthic Disturbance - Dredging will disturb benthic habitat and remove sediment-dwelling
invertebrate prey organisms which provide forage for many fish species in Suisun Marsh. NOAA
National Marine Fisheries Service (NMFS) defines recovery as the later phase of benthic
community development following disturbance, when species that inhabited the area prior to
disturbance begin to re-establish. Rates of recovery can vary from several months to several
years based on various location-specific physical factors. Because dredging will not occur at the
same location more than once in a 3-year period, on a rolling basis, some level of benthic
invertebrate recovery will occur between dredging events. Benthic monitoring proposed in the
SMP (SMP Biological Assessment Appendix E) will provide further information regarding
dredging impacts to benthic communities and their rates of recovery.
Wetland Fill - Major levee repair will not result in the widening of the exterior levee toe on the
inboard (managed wetland) side; therefore no dredged material will be intentionally discharged
into wetlands considered waters of the U.S. or waters of the State. Material used for backslope
stabilization during major levee maintenance could, however, incidentally impact waters of the
U.S. and State, but impacts would be temporary.
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The U.S. Fish and Wildlife Service (USFWS) and NMFS issued Biological Opinions on June 10,
2013, and July 3, 2013, respectively, in response to the Biological Assessments submitted by
Reclamation. The Applicants submitted an incidental take permit (ITP) application to CDFW on
February 21, 2014. The ITP is currently under preparation. The Applicants will provide a copy of
the ITP to Water Board staff immediately after CDFW issues it.
Avoidance, Minimization, and Mitigation Measures
The following is a summary (partial list) of the measures that the Applicants will perform to
avoid and minimize impacts as conditions of this certification.
Timing Restrictions
• Dredging will be performed during the window of August 1 through November 30
when certain special status fish species (delta smelt and listed salmonids) are less likely
to be in the Marsh.
• To avoid the disturbance of California clapper rails, activities within or adjacent to
designated tidal marsh areas would be avoided during the breeding season from
February 1 through August 31.
Construction Practices - Best management practices (BMPs) to avoid and minimize impacts to
the aquatic environment will include the following:
• Dredging will not occur in areas that have been tidally restored.
• A berm will be constructed on the channel-side of the levee crown to prevent runoff
into adjacent aquatic areas (e.g., bays, major and minor sloughs, and dredger cuts).
• Both emergent and submerge aquatic vegetation will be avoided during dredging
activities. No dredging will be allowed in areas that would disturb or remove
vegetation.
• Dredging will not be allowed in channels separated from the levees by vegetated berms
greater than 50 feet wide. In these areas, the primary source of material for maintenance
will come from the adjacent managed wetlands or will be imported from areas outside
the Marsh.
Mitigation - Permanent and temporary impacts related to the current operation and maintenance
of managed wetlands in the proposed Project area, including maintenance of exterior levees,
have been offset by the Suisun Marsh Mitigation Agreement of 2005. Under the agreement, the
Applicants continue to preserve, manage, and maintain 2500 acres of managed and tidal
wetlands in Suisun Marsh as conservation areas.
Water Board staff finds that the Project proponents have taken appropriate steps to avoid,
minimize, and mitigate impacts, as required by the San Francisco Bay Basin Water Quality
Control Plan (Basin Plan).
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California Environmental Quality Act (CEQA)
USFWS, Reclamation, and CDFW published a final Environmental Impact
Statement/Environmental Impact Report (EIS/EIR) for the Suisun Marsh Habitat Management,
Preservation, and Restoration Plan on December 6, 2011. On December 22, 2011, CDFW filed a
Notice of Determination of CEQA compliance (SCH#2003112039). The Water Board, as a
responsible agency under CEQA, has considered the EIS/EIR and finds that the Project, as
described above and conditioned by this certification, will not have significant environmental
effects that are within the Water Board’s purview and jurisdiction.
Certification and General Waste Discharge Requirements
I hereby issue an order certifying that any discharge from the referenced project, as conditioned
by this Certification and Order, will comply with the applicable provisions of CWA sections 301
(Effluent Limitations), 302 (Water Quality Related Effluent Limitations), 303 (Water Quality
Standards and Implementation Plans), 306 (National Standards of Performance), and 307 (Toxic
and Pretreatment Effluent Standards), and with other applicable requirements of State law. This
discharge is also regulated under State Water Resources Control Board Order No. 2003-0017DWQ, "General Waste Discharge Requirements for Dredge and Fill Discharges That Have
Received State Water Quality Certification," which requires compliance with all conditions of
this Water Quality Certification. The following conditions are associated with this certification:
1. The Applicants shall submit an annual dredging work plan to the Water Board at least 60
days prior to the start of dredging activity. Each annual work plan shall include, but not
be limited to, the following for each dredging site:
-

A detailed map of the proposed site
Dimensions of the levee
Proposed dredge volume
Description of the dredging source site conditions (waterway type and region)
Photo documentation of current conditions
Results of pre-dredge emergent and submerged vegetation surveys showing
absence of vegetation in dredging footprint
Type of equipment proposed to conduct the work
GPS coordinates of the extent of the proposed project
Clapper rail surveys, if applicable per condition 7

Dredging shall not commence until Water Board staff has issued written concurrence that
the annual work plan is consistent with the Project as described in the application and this
certification.
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2. Annual dredging volumes shall be allocated between State and private properties,
depending on levee maintenance needs, as follows:
Annual Dredging Volume Limits per Waterway Type and Marsh Region
Waterway Type

Region 1
Volume (cy)

Region 2
Volume (cy)

Region 3
Volume (cy)

Region 4
Volume (cy)

Bays
Major Sloughs
Minor Sloughs
Dredger Cuts
Total

0
2,100
21,600
6,300
30,000

0
10,700
8,900
2,700
22,300

100
0
3,000
4,500
7,600

4,000
0
2,400
10,500
16,900

Montezuma
Slough
Volume (cy)
0
16,000
0
7,200
23,200

Total
Volume
(cy)
4,100
28,800
35,900
31,200
100,000

3. Screening Procedures for Imported Dredged Material: Data characterizing the quality of
all navigational dredged material (e.g., Bay sediments) proposed for use on Marsh
exterior levees shall be submitted to Water Board staff for review and approval prior to
placement. This review shall be coordinated through the Dredged Material Management
Office (DMMO). Sediment characterization shall follow the protocols for bulk sediment
chemistry analysis specified in:
•

The DMMO guidance document “Guidelines for Implementing the Inland Testing
Manual in the San Francisco Bay Region” (Corps Public Notice 01-01, or most
current version); and,

•

The Water Board May 2000 staff report “Beneficial Reuse of Dredged Materials:
Sediment Screening and Testing Guidelines,” or most current revised version.

Only material that meets wetland surface quality chemistry screening guidelines as
defined in the Water Board May 2000 staff report listed above may be used for levee
rehabilitation and maintenance. Modifications to these procedures may be approved on a
case-by-case basis pending the Applicants’ ability to demonstrate that the dredged
material is unlikely to adversely impact water quality and the beneficial uses of adjacent
water bodies.
4. Dredging shall be limited to a maximum of 2.1 cy per linear foot of channel, a depth of 4
feet below the pre-dredge sediment surface elevation, and shall not occur more than once
every three years, on a rolling basis, on any single levee segment, as delineated by the
levee segment boundaries shown in Figure 3.
5. No emergent or submerged aquatic vegetation shall be removed during dredging
activities.
6. The Applicants shall submit annual dredging activity summary reports no later than
January 31 of the year following the year in which the dredging activity takes place. The
annual reports shall describe dredging and dredged material placement activities
performed during the previous calendar year and shall include, but not be limited to the
following:
-

Total annual landowner-requested dredging volume
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Total authorized volume
Breakdown of dredging activities by region and waterway type, including a map
of levee segments maintained by dredging and pre- and post-dredging/placement
photos for each levee segment
Actual dredging work completed, with volume calculations based on the
measurement of post construction placed material on the levee crown and
backslope.
Additional site-specific information for each levee segment as appropriate

7. Dredging activities in all regions of the Marsh shall be limited to the work windows
established by CDFW, NMFS, and USFWS in their Biological Opinions on the Suisun
Marsh Plan, unless written authorization by the appropriate agencies to work outside
these windows is provided to Water Board staff in advance of the out-of-window work
starting. This condition is a conditional requirement to submit a technical report pursuant
to Water Code section 13267.
As shown in the following table, the applicable work window for this dredging project is
August 1 through November 30 of any year, unless dredging will occur adjacent to tidal
marsh where nesting California clapper rails may be present, in which case the work
window is September 1 through November 30.
Species of Concern
Chinook Salmon
Steelhead Trout
Delta Smelt
California Clapper Rail2

Work Window Period

Consulting
Agency
June 1 through November 30
NMFS,
CDFW1
June 1 through November 30
NMFS
August 1 through November 30
USFWS,
CDFW
September 1 through November 30 USFWS,
CDFW

1

If a federal agency and CDFW are both listed, CDFW generally defers to the federal agency
To avoid disturbing California clapper rails during the February 1 through August 31 breeding season

2

8. This certification does not allow for the take, or incidental take, of any special status
species. The Applicants are required, as prescribed in the State and federal endangered
species acts, to consult with the appropriate agencies prior to commencement of the
project. The Applicants shall use the appropriate protocols, as approved by DFW, NMFS,
and/or USFWS, to ensure that project activities do not adversely impact Preservation of
Rare and Endangered Species, a beneficial use of San Francisco Bay and its tributaries as
set forth in the Basin Plan.
9. The Applicants shall adhere to Project-applicable Terms and Conditions and Reasonable
and Prudent Measures in the Biological Opinion on the Proposed Suisun Marsh Habitat
Management, Preservation, and Restoration Plan and the Project-Level Actions, dated
June 10, 2013 (Ref. No. 08ESMFOO-2012-F-0602-2) issued for the Project by USFWS.
10. The Applicants shall adhere to Project-applicable Terms and Conditions and the
Reasonable and Prudent Measures in the Biological Opinion on the Suisun Marsh Long-
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Term Habitat Management, Preservation, and Restoration Plan, dated July 3, 2013
(Tracking No. 2012-2390) issued for the Project by NMFS, and the Conservation
Recommendations in the Essential Fish Habitat Consultation also issued for the Project
by NMFS on July 3, 2013.
11. The Applicants shall submit an electronic copy of the CDFW Incidental Take Permit to
Water Board staff immediately after it is issued and adhere to the conditions for the
Project.
12. Dredging around fish screens shall be conducted within 1.5 hours of Mean Lower Low
Water to minimize in-water work and minimize turbidity. After completion of dredging,
fish screens shall be opened as the tide returns, to allow residual suspended sediment to
be drawn into the adjacent managed wetlands. In instances where the dredged material
from fish screen maintenance cannot be placed on the crown or landside slope of the
exterior levee adjacent to the fish screen, it may be used on other levees within the
Marsh.
13. Dredging shall be avoided within 200 feet of storm drain outfall and urban runoff
discharge locations, unless pre-dredge contaminant testing (i.e., bulk sediment chemistry)
is conducted in coordination with the DMMO per Condition 3 above.
14. Dredging shall not occur in areas where tidal wetland habitat restoration has been
performed.
15. Releases of discharge water from managed wetlands shall cease for at least 3 days
following dredging and dredged material placement on adjacent exterior levees.
16. No dredging or construction related wastes, debris, petroleum products, or hazardous
materials shall be allowed to enter into waters of the State, or be placed where they may
be washed by rainfall or runoff, or otherwise discharge into waters of the State. When
dredging and levee maintenance construction activities are completed, any excess
material shall be removed from the work area and any areas adjacent to the work area
where such material may be washed into waters of the State.
17. A berm shall be constructed on the channel-side of the levee crown sufficient to prevent
runoff into adjacent aquatic habitats.
18. The Applicants or their representative shall notify Water Board staff immediately by
telephone and e-mail whenever an adverse condition occurs as a result of this activity.
An adverse condition includes, but is not limited to, a violation or threatened violation of
conditions of this certification, or a release of petroleum products or toxic chemicals to
waters of the State. Pursuant to Water Code section 13267, a written notification of
adverse condition shall be submitted to the Water Board within 30 days of occurrence.
The written notification shall identify the adverse condition, describe the action necessary
to remedy the condition, and specify a timetable, subject to the modifications of the
Water Board, for remedial actions.
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19. This certification action is subject to modification or revocation upon administrative or
judicial review, including review and amendment pursuant to section 13330 of the Water
Code and section 3867 of Title 23 of the California Code of Regulations (23 CCR).
20. This certification action is not intended and shall not be construed to apply to any
discharge from any activity involving a hydroelectric facility requiring a Federal Energy
Regulatory Commission (FERC) license or an amendment to a FERC license unless the
pertinent certification application was filed pursuant to 23 CCR Subsection 3855(b) and
that application specifically identified that a FERC license or amendment to a FERC
license for a hydroelectric facility was being sought.
21. This certification is valid through December 31, 2024. The SRCD is the applicant acting
on behalf of numerous public and private landowners in the Suisun Marsh. At this time,
the specific dredging locations, volumes, and participating landowners for the 10-year
dredging program have not been identified, and the SRCD is not financially capable of
prepaying the full application fee. Therefore, dredging more than 100,000 cy will require
one or more amendments to the certification and payment of additional fees assessed per
the increased volume of dredging according to the dredge and fill certification fee
schedule in place at the time each amendment is approved. The cumulative sum total fee
for the 10-year project, which would have a maximum dredge volume of 1,000,000 cy,
shall not exceed the maximum fee in effect at the time each amendment is approved.
22. Certification is conditioned upon full payment of the required fee as set forth in 23 CCR
Section 3833. The total fee required for certification of the first phase of the subject
project (i.e., of up to 100,000 cy) is $15,944, based on the fee schedule in effect in July
2013 when Water Board staff determined the application to be complete. Water Board
staff received payment in full on May 13, 2014.
Conclusion
This certification applies to the project as proposed in the application materials. Please be
advised that failure to implement the project as proposed is a violation of this water quality
certification. Any violation of water quality certification conditions is subject to administrative
civil liability pursuant to Water Code sections 13268 and 13350. Failure to meet any condition of
a certification may subject the Applicants to civil liability imposed by the Water Board to a
maximum of $5,000 per violation day for violations of section of Water Code 13267 technical
report requirements and $5,000 per violation day or $10 for each gallon of waste discharged in
violation of this certification.
We anticipate no further action on this request. Should new information come to our attention
that indicates a water quality problem with this project, the Water Board may issue waste
discharge requirements pursuant to 23 CCR section 3857.
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If you have any questions, please contact Elizabeth Christian at (510) 622-2335 or by email to
echristian@waterboards.ca.gov.
Sincerely,

For Bruce H. Wolfe
Executive Officer
Attachments:
Figure 1. Suisun Marsh Dredging Program Project Location Map
Figure 2. Suisun Marsh Regions
Figure 3. Suisun Marsh Levee Segments
cc w/attachments (all via email):
State Water Resources Control Board (Stateboard401@waterboards.ca.gov)
US EPA, WTR-8 (R9-WTR8-Mailbox@epa.gov)
USACE, SF Regulatory Branch (David Wickens, David.M.Wickens@usace.army.mil)
US FWS (Ryan Olah, Ryan_Olah@fws.gov)
NMFS (Gary Stern, Gary_Stern@noaa.gov)
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Figure 1.

Suisun Marsh Dredging Program
Project Location Map
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Figure 2. Suisun Marsh Regions
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Figure 3. Suisun Marsh Levee Segments

