Governor’s Commission

To Review California Water Rights Law

THE TRANSFER
OF WATER RIGHTS
IN CALIFORNIA

Background And Issues

By Clifford T. Lee

Staff Paper No. 5
December 1971







GOVERNGR'S COMMISSION

TO REVIEW CALIFORNIA WATER RIGHTS LAW

THE TRANSFER OF WATER RIGHTS IN CALIFORNIA

Background and Issues

by
Clifford T. Lee

Staff Paper No. 5§

December 1977

THIS PAPER HAS NOT BEEN REVIEWED
OR APPROVED BY THE COMMISSION






This paper 1is part of a series of background and issue
papers prepared by the staff of the Governor's Commission to
Review California Water Rights Law. The background material
is intended to assist persons who may lack detailed knowledge
of California's water rights law and procedures. The issues
have been listed as a basis for discussion by the public and
for the Commission when it considers various Tegislative op-
tions. Initial papers in the series are as follows:

Staff Paper No. 1: Appropriative Water Rights
in California

Staff Paper No. 2: Groundwater Rights
in California

Staff Paper No. 3: Legal Aspects of Water
Conservation in California

Staff Paper No. 4: Riparian Water Rights
in California

Staff Paper No. 5: The Transfer of Water Rights
in Califormia

Staff Paper No. 6: Legal Aspects of Instream
Water Uses in California

Governor's Commission to Review
California Water Rights Law
P. 0. Box 100
Sacramento, CA 85801

Phone: (916) 445-5240



MEMBERS OF THE COMMISSION

Donald R. Wright . . . . . . . . . . . . . .. . Chairmen
Charles J. Meyers . . . . . . . . . .. . . Vice-Chairman
Ira J. Chrisman . . . . . . . . . . . . . . . .. Member
James A. Cobey . . . . . . . . . . . . . . . ... Momber

David E. Hansen . . . . . . . . . . . . . . . .. Member
Arthur L. Littleworth . . . . . . . . . . . . . . Member
Mary Anne Mark . . . . . . . . . . . . . . . ... Member
Virgil 0'Swulliven . . . . . . . . . . . . . .. . Momber
Arliss L. Ungar . . . . . . . . . . . . . . ... Member
Thomas M. Zuckerman . . . . . . . . . . . . . .. Member

Ez-officio Members

John E. Bryson, Chairman, State Water Resources
Control Board

Ronald B. Robie, Director, Department of Water
Resources

STAFF

Harrison C. Dunning . . . . . . . . . . Staff Director
Anne J. Schneider . . . . . . . . . .. Steff Attorney
Clifford T. Lee e e e Staff Attorney
David B. Andersom . . . . . . Graduate Legal Assistant
Marian A. King . . . . . . . Graduate Student Assistant
Juantta I. Kitchell . . . . . . . . . . . . . Secretary
Eltzabeth A. Schwall . . . . . . . . . . . .. Secretary

SPECIAL CONSULTANTS

BLLL B. Dendy . . . . . . . . . .. Consulting Erngineer
Gavin M. Craig . . . . . . . . . . .. Attorney at Law



TABLE OF CONTENTS

I. WATER AS A MARKETABLE RESOURCE .

A. THEORY OF EQUIMARGINAL VALUE .

B. PROBLEMS IN APPLICATION

1.

2.

The Theory of the Second Best

Externalities, Spillover Effects
and Third Party Effects

[I. LEGAL IMPEDIMENTS TO WATER RIGHTS TRANSFERS IN CALIFORNIA

A. THE
1.
2.

3.

B. THE

SECURITY OF THE RIGHT.

The Uncertain Character of the Riparian Right
Uncertainty as to Appropriative Rights .
Municipal Appropriators and State Filings

a. Municipal Appropriations .

b. State Filings

Restrictions as to Purpose and Method of Use .
FLEXIBILITY OF THE RIGHT .

Riparian Rights

a. Land Abutting the Watercourse

b. Chain of Title Restrictions

c. Watershed Restriction

d. Impact of Severance of the Riparian Right
from Riparian Land . e e e

Overlying Rights .

Change of Point of Diversion, Place of Use
or Purpose of Use

County of Origin, Watershed Protection
and Delta Protection Acts

PAGE

11
11
12
15
17
18
19
20
23
23
24
24

25

25
26

31



ITI.

Iv.

PAGE

5. Restrictions on Export of Groundwater

from the Basin . . . . . . . . . . . .. ... ... .. 42
6. The Impact of General District Law on Transfers . . . . 49
a. Individual Transfers . . . . . . . . . . . ... .. 50
b. District Transfers . . . . . . . « v v v v . . . . 5
7. Private and Mutual Water Companiés e e ; e e e ... B3
a. Appurtenant Stock . . . . . . . . . .. ... ... 53
b. Public Utility Regulation . . . . . . . . .. . . . b4

A SELECTIVE REVIEW OF RECENT WATER
RIGHTS TRANSFERS IN CALIFORNIA . . . . . . . . . . . . . . . .. 5
A. CITY OF REDDING TRANSFER . . . . . . . . . . . . . . . . .. 57
B. PARADISE IRRIGATION DISTRICT TRANSFER . . . . . . . . . . . 058
C. CITY OF ROSEVILLE TRANSFER . . . . . . . . . . . . . .. .. 59
D. TRANSFERS IN ADJUDICATED GROUNDWATER BASINS . . . . . . . . 60
E. THE FEDERAL WATER BANKING PROGRAM IN CALIFORNIA . . . . . . 62
F. THE METROPOLITAN WATER DISTRICT EXCHANGE . . . . . . . . . . 64
G. TRANSFERS WITHIN THE KINGS RIVER SERVICE AREA . . . . . . . ©6¢&
H. THE PROPOSED ANDERSON FARMS TRANSFER . . . . . . . . . . . . 67
ISSUES . . . o . . o o s s s e s

ii



THE TRANSFER OF WATER RIGHTS IN CALIFORNIA

Water traditionally has not been viewed by the Taw as a marketable

resource. Roman law treated running water as common property which no one

1/

could privately own. —/ Early commentators compared water with wild

animals, arguing that the resource, prior to capture, was beyond private

ownership.

2/ Under both civil and common law, the public was considered

owner of the actual corpus of the water, but individuals could ciaim a

3/

private right of use in the water. ~ Thus, Blackstone, a distinguished

common law scholar, described water rights in the following manner:

A man can have no absolute permanent property in these,
as he may in the earth and lands, since these are of a vague
and fugitive nature, and therefore can admit only of a pre-
carious and qualified ownership which lasts sc long as they
are in actual use and occupation, but no longer. 4/

Thus, early common law classified water rights as a "usufructuary” right,

a right only to the flow and use of the water. —

5/

Similarly, in public discussion of water issues water has not generally

been treated as a marketable resource. Because water is necessary for human

survival and because it has recreational and aesthetic values which are

difficult to quantify, water has often been considered "different” or

"unique." 7 Luna Leopold, a respected water specialist, has called for

a "reverence for rivers", arguing that "our economic views are too

1 S. Wiel, Water Rights in the Western States 2 (1911).

Id. at 26-30.

Id. at 14-17.

2 W. Blackstone, Commentaries 395.

1 S. Wiel, supra note 1 at 754.

M. Kelso, The Water Is Different Syndrome or What is Wrong with the Water
Industry?, Proceedings of the Third Annual Water Resources Conference of
tge ?merican Water Resources Association 176-83 {Proceedings Series No. 3,
1967).
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insensitive to be the only criteria for judging the health of the river

7/

organism." -~
The growing scarcity of useable water supplies has forced a recon-

sideration of this conventional wisdom regarding water. During the 1976-

8/

1977 water year, state precipitation was only 35 percent of normal. =

As of April, 1977, accumulated statewide snowpack was only 25 percent of

9/

normai. = As a result, the State Water Project has reduced water deliveries
to 1ts agricultural users by 60 percent and to its municipal and industrial

10/

users by 10 percent. — The federal Central Valley Project has reduced

its contract entitlement deliveries, in some cases, by up to 75 percent. 1/
In order more efficiently to use existing resources, water users have

been increasingly willing to transfer their rights to other users at market

established prices. 12/ Numerous commentators have argued that existing

7/ L. Leopold, Reverence for Rivers, Proceedings of the Governor's Drought
Conference of the Office of Governor Edmund G. Brown, Jr., the Depart-
?ent ?f Water Resources and the Department of Food and Agriculture 34

1977).

8/ Cal. Department of Water Resources, The Continuing California Drought 1
(1977).

9/ 1d.

0/ 1Id. at 22.

1/ 1Id. at 23.

2/ One example of this increased willingness to sell recently came before

the State Water Resources Control Board. Anderson Farms Company, a
farming operation in Yolo County, sought to obtain storage credit behind
the Oroville Dam through a reduction in surface diversions and an increase
in groundwater pumping. The credited water would then be conveyed and
sold to Berrenda Mesa Water District of Kern County, through the State
Water Project facilities. The Department of Water Resources conditioned
approval of the use of its conveyance facilities on approval of the
proposal by the State Water Resources Control Board. The Board found
that the proposal vicolated the Emergency Delta Regulations (23 Cal. Admin.
Code, Section 764.20(c)(3)), was contrary to the public interest, and
could potentially be an unreasonabie method cf diversion under Article

10, Section 2 of the California Constitution. Cal. State Water Resources
Control Bd. Decision No. 1474 (September 22, 1977).
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water rights law discourages such voluntary exchanges. “2' FEconomist

Mason Gaffney has contended that existing water Taw creates diseconomies

14/

in the distribution of water throughout the State. — Hirshleifer,

De Haven and Milliman have asserted that "current laws do not effectively

establish water rights as property capable of the economic treatment

13/

J. Hirshleifer, J. De Haven, and J. Milliman, Water Supply: Economics,
Technology, and Policy 234-43 (1960); W. E1lis, "Water Transfer Problems:
Law" in Water Research 234-38 (A. Knesse and S. Smith, ed.) (1965);

J. Bain, R. Caves, and J. Margolis, Northern California's Water Industry
68-69 (1966); L. Hartman and D. Seastone, Water Transfers: Economic
Efficiency and Alternative Institutions 23-25 (1970); C. Meyers and

R. Posner, Market Transfers of Water Rights: Toward an Improved Market
in Water Resources 17-28 (1971); National Water Commission, Water
Policies for the Future 164-67 (1973); S. Ciriacy-Wantrup, Concepts Used
as_Economic Criteria for a System of Water Rights, 23 Land Econ. 295
(1956); J. Mi11iman, Water Law and Private Decisjon-making: A Critique,

»2 J. of Law and Econ. 41 (195G); F. Trelease and D. Lee, Priority and

Progress--Case Studies in the Transfer of Water Rights, 1 Land and Water
Law Review 1 (1966); F. Trelease, Changes and Transfers of Water Rights,
13 Rocky Mountain Min. L. Inst. 507 (1967); Note, Water Law - Legal
Impediments to Transfers of Water Rights, 7 Nat. Res. J. 433 (1967);

D. Shapiro, Water Rights and Wrongs, 3 Annals of Reg. Science 139 (1969);
Note, Towards an Economic Distribution of Water Rights, 1970 Utah L.R.
942; C. Hill, Limitation on Diversion from the Watershed: Riparian
Roadblocks to Beneficial Use, 23 S. Car. L.R. 43 (1971); Note, The
Efficient Use of Utah's Irrigation Water: Increased Transferability of
Water Rights, 1975 Utah L.R. 158; M. Gaffney, "Diseconomies Inherent in
Western Water Law: A California Case Study", Conference Proceedings,
Committee on the Economics of Water Resources Development and Committee
on the Economics of Range Use and Development of the Western Agricultural
Economics Research Council 55 (Rept. No. 9, 1961); F. Trelease, Water Law
and Economic Transfers of Water, 43 J. of Farm Econ. 1147 (19617

M. Gaffney, Water Law and Economic Transfers of Water: A Reply, 44 J. of
Farm Econ. 427 (1962); F. Trelease, Water Law and Economic Transfers of
Water: A Rejoinder, 44 J. of Farm Econ. 435 (1962); C. Martz, “Legal
Problems in Water Transfer", Conference Proceedings, Committee on the
Economics of Water Resources Development of the Western Agricultural
Economics Research Council 39 (Rept. No. 10, 1961).

M. Gaffney, “Diseconomies Inherent in Western Water Law: A California
CaseStudy", Conference Proceedings, Committee on the Economics of Water
Resources Development and Committee on the Economics of Range Use and the

Development of the Western Agricultural Economics Research Council 55
(Rept. No. 9, 1961).




accorded to cther types of propérty 1ike Tand or mineral rights.”lé/

Bain, Caves, and Margolis have conluded that existing law allocates water
"in a haphazard fashion which could only by unlikely coincidence
approximate an economically efficient a]]ocation.”lﬁ/
This paper will review the possibility of encouraging water rights
transfers in California. i/ More specifically, the paper will discuss
the economic considerations of water rights transfers, the existing legal

impediments to such transfers and the current status of the water transfer

market -in the State.

15/ J. Hirshleifer, J. De Haven and J. Milliman, Water Supply: Economics,
Technology, and Policy 234 (1960).

16/ J. Bain, R. Caves and J. Margolis, Northern California’s Water industry

122 (1966).
17/ For the purposes of this paper, a water rights transfer will be defined
as a voluntary exchange of a water right for adequate consideration

resulting in a change in the point of diversion, place of use or purpose
of use. Water rights may include contract rights as well as traditional

property rights in water (i.e., appropriative, riparian, pueblo, and
prescriptive rights).



[. Water as a Marketable Resource

A. Theory of Equimarginal Vaiue

Resources have value because they are scarce, in the sense that the
gquantity demanded exceeds the supply at zero price. 18/ Where scarcity
exists, it is necessary to developn some method of resource allocation.
Cconomists have commonly posited the economic efficiency objective as a cri-
terion for optimal resource allocation. 15/ The theory of equimarginal value
asserts that, as a necessary condition of economic efficiency, all users
of a resource must derive equal value from the last unit of the resource
each user has consumed. 20/

The value of any unit of water is essentially measured by the maxi-

mum amount which the consumer would be willing to pay for that unit. 2/

The marginal value is the value of the last unit consumed. 22/ For any
consumer, the marginal value will ordinarily decline or rise as the gquantity
of water consumed in any period increases or decreases. 23/ Thus, if the
marginal value to consumer “AJ of one acre-foot of water is $20, and the
marginal value to consumer "B" is $10, then both parties would be better of
in terms of their own preferences if B sold A one acre-foot of water at some
price between $10 and $20. Since B's consumption of water has decreased due
to the sale, his marginal value for water will increase (perhaps to $11 an

acre-foot). Similarly, since A's consumption has increased, his marginal value

for water will decrease (perhaps to $19 an acre-foot). Economists have

18/ R. Young and S. Gray, Economic Value of Water 33 (1972) (prepared for the
National Water Commission).

Id. at 11.

1d. at 19; J. Hirshleifer, supra note 15 at 38.

J. Hirshleifer, supra ncte 15 at 37.

Id. at 37-38.

Id. at 38.

19/
20/
21/
22/
23/



therefore concludea that the most efficient allocation of water resources
requires the eventual equalization of the marginal values of all water
CONsumers. 24/

Water vaiues will vary substantially depending upon the type of water
use. The National Water Commission found a wide variation in values
among the same uses and between different uses. 25/ The Commission there-
fore recommended the encouragement of water rights transfers in order to

o . . 2
reduce sucn disparities in value. 26/

B. Problems in Application

1. The Theory of the Second Best

As noted, one condition for the optimal allocation of a resource is
the equatization of marginal values among the consumers of the resource.

Some economists have argued that where the economy does not conform to all

conditions for optimal resource allocation then a "second best" conformity

27/

may not necessarily increase totai system efficiency. = For example,
where all goods and services are not priced at marginal cost, the introduc-

tion of marginal cost pricing in one sector of the economy might worsen the

28/

allocation of the resources. The obvious implication of the theory of

24/ 1d. at 38; B. Gardner and H. Fullerton, Transfer Restrictions and
Misallocations of Irrigation Water, 50 Am. J. of Ag. Econ. 556 (1968).

25/ National Water Commission, Water Policies for the Future 260-61 (1973).

26/ 1d. at 261-70.

27/ "It is not true that a situation in which more, but not all, of the
optimum conditions are fulfilled is necessarily, or is even likely to
be, superior to a situation in which fewer are fulfilled." R. Lipsey
and K. Lancaster, The General Theory of Second Best. 24 Rev. of Econ.
Studies 12 (1956-57).

28/ R. Davis, et al., Pricing and Efficiency in Water Resource Management
38 (1971) (prepared for the National Water Commission).




the second best i¢ that pijecemeal efforts to achieve system efficiency
may not be desirable. 29/

Commentators on the theory of the second best have noted that the
theory assumes an interdependent economic system. However, economic
optimization in some broad sector of the economy may be justified where
the outputs and relative prices have negligibie repercussion in the rest
of the economy. 30/ The same arqument would apply where a geographical area

has tenuous economic links with the rest of the economy. 31/ Furthermore,

where deviations from the conditions of optimal allocation are initially
large in the free sectors of the economy and relatively small in the
restrained sectors, then movement towards optimalization in the free sectors

may still be desirable. 52/

29/ One economist has explained the rationale behind the theory of the
second best as follows:

Equalizing the value of the marginal products in the con-
trollable, or free sectors does have repercussions on the
value of the outputs in the constrained sectors. This
follows from the simple proposition that, given an inter-
dependent system, in response to a movement along any market
demand curve, prices and quantities purchased in all other
sectors cannot both be held constant. Thus if there were a
quantity constraint in the production of X, any reallocation
in the free sectors would in principle alter the price of X
and, therefore, the value of the marginal product of factors
used in X. If, alternatively, there were a price-marginal
cost constraint in X, a reallocation of factors in the free
sectors would in principle entail a change in the output of
X. In either case then the value of output in X is altered.
There is no warrant, therefore, for concluding that the set
of all relative product prices thrown up from the process of
optimizing in the free sectors only will be that at which the
value of the social product of the entire economy (including,
that is, the value of the product in the constrained sector
X) is greater than it could be for any conceivable nonoptimal
arrangement in the free sector. E. Mishan, Welfare Economics:
Ter Introductory Essays 152 (1969).

30/ Id. at 155.

31/ Id. at 156.

32/ 1d. at 153.




Finally, regardiess of 1ts impact on total system efficiency, the

theory of the second best does not impair gains achieved by individual

parties who seek to improve their position through private transfers.

The reallocation of water so as to equalize marginal values will still

increase the total value productivity of that water. 33/

2. Externalities, Spillover Effects and Third Party Effects

An economic externality occurs where actions by one individual or a

group of individuals affect outside parties because of a failure in

34/

markets. =~ The market process fails because it does not cause the

individual whose action results in an externality to adjust his behavior

in accordance with the consequences. 35/ Thus, a private transaction

imposes costs or benefits upon a third person who has not been party to

the bargaining process.

For example, a paper mill that discharges untreated effluent into a

river imposes costs that are not internalized in its transactions with

paper purchasers. These wildlife, fishery and recreational losses are

examples of negative externalities. On the other hand, the improvement by

a private landowner of his property will commonly enhance the value of his

neighbor's property. This increase in property value is an example of a

positive externality.

33/

34/

Letter of October 24, 1977, from B. Delworth Gardner, Professor, Cnllege
of Agricultural and Environmental Sciences, Agricultural Experimental
Station, University of California Davis, to Clifford T. Lee, staff
attorney, Governor's Commission to Review California Water Rights Law.
W. Heller and D. Starrett, "On the Mature of Externalities", in Theory
and Measurement of Economic Externalities 10 (S. Lin. ed.) (1976);

Hirshleifer, supra note 15 at 51; R. McKean, Efficiency in Government
Through Systems Analysis 134 (1958).

L. Hartman & D. Seastone, Water Transfers: Economic Efficiency &
Alternative Institutions 2 (1570).




[t is als» important to distinguish between technological externalities

and pecuniary externalities. Most commentators agree that one should only

consider the impact of technological externalities when evaluating the

o] 3
efficiency of any particular transfer. 36/

-

impose actual icsses or g2ins on the productive capacity ¢of society.

a third party producer or ccnsumer can get from his physical inputs.

Technological externalities
37/

nhe extarnality affrecis the actual, physical output or satisfaction that
38/

For example, flcoding agricuitural land in order to operate a dam imposes

actual, physical losses in the productive capacity of agriculture.

Pecuniary externalities, on fthe other hand, do not change the

3/

v

ot

i

1
i

ai

productive capacity of society. 32, Instead, the gains or losses suffered

by the third parties occur through changes in prices. For example

reservoir created by the new dam may increase recreational opportun

P

+

1

n:z

1Ties

thereby raducing ths existing gains of private recreation facility ope

A discussion of water rights fransters raguires consideration

o

ra

o
fegPpS

ternalify theory because waier rights transfers commeniy atfect third par

A transfer oy an upsiream user outside of the watershed may vegucs

47

[

-~

flow avaiiabie to downstream users. al/ Pumping by an overlying landowner

purposes of export to nonoverlying land may affect the availabiiity of

T

[Ve]

36/ J. Hirshleifer, supra note 15 at 41; R. McKean, Efficiency in Government

Through the Systems Analysis 135 (1958).
37/ J. Hirshleifer, supra note 15 at 51.

J. ,rsh1e1fer supra note 1% at 51.

40/ M. Brewer, The Economics of Water Transfer, 4 Nat. Res. J. 522
41/ Commentators have suggested that, in general, upstream use should be

228

favored over downstream use because of the reuse potential of return

flow. L. Hartman & D. Seastone, supra note 35 at & (1970;.

(1

G

R. McKean, Efficiency in Government Through Systems Analysis 143 {1958}.
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[1. Legal Impediments to Water Rights Transfers in California

Transfer impediments involve both quastions of water right security

and flexibility. An effective market system requires definite and certain
7/

property rights. =~ Lack of security may reduce investment in the resource

48/

by reducing the value of the right. Similarly, a market system requires

a property right with sufficient flexibility to allow transfer of the

. 4 .
resource from less to more highly valued uses. 49/ To the extent that the
existing water vrights system creates property rights which are uncertain

and inflexible, it reduces the potential for water rights transfers.

A. The Security of the Right

Economist Ciriacy-Wantrup has noted three kinds of uncertainty which may
. . . 50/ R
affect water rights: 1legal, phvsical and tenure uncertainty. = Lzaal

uncertainty concerns the pwotection of the right against unlawrul acts by

X%

4

others. Fhysical uncertainty measures the variability over time of mne

Guantity of water due to changes in the weather or other aspects of *ie
"g/ =

hyvdrolegic cycle. == Tenure uncertainty considers the potentizl variaticn

: : " [:3/ - : : 4 +~
Troquantity due to lawful acts of others. =¥ The legal impediments to trarsfar

47/ J. dirshleifer, supra note 15 at 235-39; Y. E11is, "Water Transfer Problems:
Law” in Water Research 234 (A. Kneese and S. Smith, ed.) (1965).
43/ S. Tiriacy-Wantrup, Concepts Used as Economic Criteria for a System of
Water Rights, 32 Land Econ. 295, 301-02 (1556). Ciriacy-Wantrup nhas
observed that:
The value of durable physical assets depends on the flow
of net income which the assets are expected to "yield" over
time. Assets themselves, however, refer to the present; and
the income flow which determines their value is subject to a
time discount and an allowance for uncertainty. Thus, we are
concerned here with the protection against physical and tenure
uncertainties to which this income flow is subject. Id.

49/ J. Hirshleifer, supra note 15 at 239; S. Ciriacy-Wantrup, supra note 48
at 304. —

50/ S. Ciriacy-Wantrup, supra note 48 at 297.

51/ 1d.

52/ 1d.

53/ Id.

11
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and prior appreopriatnrs, a court may guantify the riparian's present;

reasonable bereficial uses in order to determine if surplus is available

C 58/ . . )
for appropriation. 227 The determination of reasonableness is a factual
. 59/ . e .
question == to be determined under the individual circumstances of each
60/ . n _ . N ;
case. == The court may consider the length of the siream, the volume

water, the extent of each ownership, tne character of the soil ownad

by each claimant, and the area sought to be irrigated. 61/ As among

riparians, the right is reciprocal; that is, in time of shortage apportion-
ment is dependent ubon the individual, reasonable needs of all other
riparians. = The riparian right, in snort, is subject to substantial

variation in gquantity.

Numerous commentators nave noted the. adverse effect of this variability

-

63/

on the development of a watzr rights market. Uncertainty as te quantity

«7Tecvs the transferability of all water rights along the stream as wel  as

58/ Tulare Irrigation Dist. v. Lindsay-Strathmore Irrigation Dist., 3 tai.Zd
485, 575, 526=30, 45 P.2d 972 (1535): Corona Foothill Lemon Co. v.
Lil]ibridge 8 Cal.2d 522, 531, 66 P.2d 443 (1937).

59/ Carlsbad Mutual Water Co. v. San Luis Rey Development Co., 78 Cal. App.2d
900, 911, 178 P.2d 844 [1947).

60/ Prather v. Hoberg, 24 Cal.2d 549, 562, 150 P.2d 2405 (1944).

61/ Harris v. Harrison, 93 Cal. 676, 6381, 29 P. 325 (1892). o

62/ Pabst v. Finmand, 190 Cal. 124, 129, 211 P. 11 (1922); Cowell v. Armstrong,
210 Cal. 218, 226, 290 P, 1036 {1930).

63/ S. Ciriacy-Wantrup, Concepts Used as Economic Criteria for a System of

Water Rights, 32 Land Econ. 295, 300 (1956); W. McPherson, Can Water Be

Allocated by Competitive Prices?, 38 J. of Farm Econ. 1259, 1261 (1956,
J. MiTiiman, Water Law and Private Decision-Making: A Critique, 2 J. of

Law and Econ. 41, 43, 55 (1959); F. Trelease, A Model State Water Code for

River Basin Deve]opment 22 Law and Contemp. Probiems 301, 307-08 {19577

C. Martz, "Legal Problems in Water Transfer", Conference Droceeclggg,

Committee on the Economics of Water Resources Development of the Western

Agricultural Economics Research Council 39, 42-43 (ert No. 10, 1961);

EZ;E aTowa rds an Economic Distribution of MWater Rights, 1970 Utah L. R.
, 443,
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more amenable to transfer than riparian rights. —

These rights constitute the main threat to nonriparian and
out-of-watershed development, they are the principai cause
of insecurity of existing riparian uses, and their presence
adds greatly to the cost of obtaining firm water rights
under a riparian system. They are unrecorded, their quantity
is unknown, their administration in the courts provides very
1ittle opportunity for control in the public interest. To
the extent that they may deter others from using the water
for fear of their ultimate exercise, they are wasteful, in
the sense of costing the economy the benefits lost from the
deterred uses. 6//

2. Uncertainty as to Appropriative Rights

Most commentators have suggested that appropriative rights are much

68/

Professor Frank Trelease

has noted that:

As for certainty of tenure of water rights, the appropriative
right seems, again, to be preferable. It has been defined as
a vested right to take and divert from the source a particu-
lar quantity of water annually forever. The right is clearly
defined as to priority, quantity, period of use, and point of
diversion. 69/

In California, though, even a holder of an appropriative right carnot a’ways

claim a clear, definite quantity of water.

Prior to the adoption of the Water Commission Act of 1913. one aporopriated

/
/

. - i . . 70 . "
water either by following certain mining customs — or, after 1872, by

67/
68/

F. Trelease, A Model State Water Code for River Basin Development, 22 Law
and Contemp. Problems 301, 318 {1957).

S. Ciriacy-Wantrup, supra note 48 at 30Z; J. Milliman, Water Law and
Private Decision-Making: A Critique, 2 J. of Law and Econ. 41, 51 {1959);
C. Martz, "Legal Problems in Water Transfer", Conference Proceedinas,
Committee on the Economics of Water Resources Development of the Western
Agricultural Economics Research Council 39, 45 (Rept. No. 10, 1961); but
see M. Gaffney, "Diseconomies Inherent in Western Water Laws: A California
Case Study", Conference Proceedings, Committee on the Economics of Water
Resources Development and Committee on the Economics of Range Use and
Development of the Western Agricultural Economics Research Council 55
{Rept. No. 9, 1961).

F. Trelease, supra note 67 at 309.

"The right to appropriate water was customarily initiated by posting a
notice at the place of intended diversion and was established by diverting
water and applying it with due diligence to the intended beneficial use.”
W. Hutchins, The California Law.of Water Rights 86 (1956).
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18]

mining custom nor the Civil Code required the prospective appropriateor o
declare the maximum amount of water he planned to use per year. The Civil

Code pr. isions only required the declaration of a flow rate, not a guantity
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e 2rg Odure in the Civil Ccde for the appropriation of water was

Tows: A person de siring co make the approoriation was FEQJ”“Eu T

t 2 notice in writing in a conspicuous place at the point of fnbe

varsion, stating the claimed number of inches of water, measur

a 4 inch pressure; the purpose for which he claimed it and the »

intended use; and the means by which he intended to divert it, w
sp°c1,1cat1uns of the means of diversion. A copy of the notice w
be recorded in the office of the county recorder within 10 days
being posted. Within €0 days after the posting of notice, the ¢
was to commence the construction work, which must be orosecuted
and Jn1nterrupteu7y to completion unless temporarily intervupted by
or rain, id. at 89.

72/ Cal. Civil Code, Section 1415 (West 1954).

/3/

74/ See generally W. E1lis, "Water Transfer Problems: Law® in Water Research
235 (A. Kneese and S. Smith. Ed.) (1965).

75/ Cal. Water Code, Section 1250 (West 1971).

76/ Cal. Water Code, Section 1260 {West 1971).
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unit of measurement, such as cubic feet per second, standard miner's

inches, gallons per minute or per day, or acre-feet per annum.” 71/
Recently, the Board has administratively placed quantity Timitations

on new permits and Ticenses. In 1969, the Board began issuing permits

with quantity restrictions measured in acre-feet per year. In 1970, the

Board began issuing licenses with such a total quantity limitation. e/

The vast majority of appropriative rights in California are therefore

only restricted by flow rate and season conditions rather than total quantity

restrictions.

3. Municipal Appropriatcrs and State Filings

As previously noted, the existence of unused riparian rights reduces
the certainty of the rights of all subordinate appropriators along the
stream. Municipal appropriations and applications for appropriation by
the Department of liater Resources (state filings) similarly lessen the

/
water rights security of any subsequent appropriator. 72

J7/ 23 Cal. Admin. Code. Section 655.

78/ Telephone conservation with Lawrence Spencer, Division of Water Rights,
State Water Resources Control Board on October 18, 1977.

79/ The economic effect of this insecurity is the under-utilization of the
resource. Economist Ciriacy-Wantrup has explained this under-utilization
with the following example:

~J!
~a~

-

Let us assume that a reservation exists in the flow of a stream

and that a municipality holds the reservation and will not need

the water for 20 years. During this period the water is avail-

able for temporary appropriation by other users. Let us assume

that only alternative use is agricultural. Let us assume further
that such use involves considerable expenditures for diversion

and storage dams, main canals, a distribution system, land leveling,
and other durable improvements. A private user will make these
expenditures only if they seem warranted by the income stream

that the durable assets are expected to yield. From the stand-
point of the private user, the duration of the income stream is
uncertain because of his water tenure. Under these conditions,

the expenditure may not be forthcoming, and the water may go un-
utilized for 20 years. S. Ciriacy-Wantrup, upra note 48 at 302-03.
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a. Municipel! Apprcpriations

In California, most appropriators who have received a permit from the
State Water Rescurces Control Board must commence construction of project

o .. . o 30
works and utilize the water for beneficial purposes "with due diligcence." 89/

water may resuil in revouation of the permit. Such a revocaticn would
he purpose of the "dusdili-

free the water for further appropriation. ==

gence" requirement was to speed the deveiopment of water resources in the

State by rreventing an appropriator from retairing the appropriative priority
i 83/

without putting the water to beneficial use.

water Code Section 106.5 exempts municipaiities from this recquirement.

Tacting water rights presantly acauired but not yet fully utilized. =~ Tne
ar the 1emQorary acsrosriaticn of water in excess
3T ozxistiag munticipal needs, bul such a water righit is subject tc divestment

. =) PRI, . P S [P . ; ) R
4200 Lne Tigening 07T Ine CiCy S Trosseciive uses. In the event sucn

divestinent gccurs, the municipality must make just compensaticn for ine

80/ Cal. Water Code, Section 1396 (West 1G71).

81/ Cal. Water Code, Section 1410 (West 1971).

82/ Id.

83/ Nevada County and Sacramento Canal Co. v. Kidd, 37 Cal. 282, 314 {1869)
The court observed that "[tlhe doctrine is that no man shall act upon
the principle of the dog in the manger, by claiming water by ceriain
preiiminary acts and from that moment prevent others from enicving that

which he is himself unable or unwilling to enjoy, and thereby prevent
the development of the resources of the country by others." Id.

84/ Cal. Water Code, Section 106.5 (West 1971).

85/ People ex rel City of Downey v. Downey County Water Dist., 202 Cal. App.2
786, 796, 21 Cal. Rptr. 370 (1962); City of Los Angeles v. City of San
Fernando, 14 Cal.3d 199, 245, 537 P.2d 1250, 123 Cal. Rptr. 1 (1975);
Cal. State Water Rights Board Decision No. 1027 {July 19, 1961).

86/ Cal. Water Code, Sections 1203 and 1462 (West 1971).
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facilities constructed for the interim appropriation that has been
rendered valueless. 87/ The Water Code, however, does not reguire
compensation for the reduced investment value of the interim user's
property due to the municipality's assertion of its previously dormant

rights.

b. State Filings

State filings may similarly impede the transfer of water rights.
Water Code Section 10500 allows the Department of Water Resources to “make
and file applications for any water which in its judgment is or may be
required" to implement the state's water resource development program. 88/
The provision expressly exempts the Department from compliance with the
due diligence requirement, unless it releases its priority or assigns the
application. 89/ The advantage of the exemption of an application filed
under Section 10500 Trom the generally applicable requirements of diligerce
is that the priority of the application as of the date of its filing is
maintained even though the actual use of the water may be long delayed. 2y
Unlike municipal appropriators for future use, the assertion of a prospective
use by the Department or an assignee does not impose a duty of compensation
as to subsequent appropriators harmed by such new development. Therefore,
the exercise by the Department of its filing rights or the assignment of
those rights may reduce in value the priority of subsequent appropriators to

the water in the stream. A/

Cal. Water Code, Section 1463 (West 1971).

Cg]. Water Code, Section 10500 (West 1971) (emphasis added).
Id.

25 Ops. Cal. Atty. Gen. 32, 37-38 (1955).

81/ A subsequent appropriator might be able to obtain some relief by applying
to the Board for a "release from priority" with regard to the state
filing. The release from priority must be for the purpose of development
not in conflict with the general water development plan of the State or

with required water quality objectives. Cal. later Code, Secticn 10504
(lest 1971).

87/
88/
89/
50/

19



Unassianed state filings may amount to as much as 58 million acre-
feet of storage rignts. 92/ The assertion of such dormant rights may
therefore substantially affect established uses.

&. Restrictions as to Purpose and Method of Use

Article 10, Section ¢ of the California Constituticon restricts all

. . . . . 93/
water use to the amount reasonably necessary for beneficial purposes. =/

2T L
Determiration of reasonable beneficial use depends upon the facts and cir-
cumstances of each case. 94/ Reasonableness may therefore vary depending

: . s . 95/ . . 96/
upen the availability of water, =~ the method of diversion, = and the

- 97/
purpose of use. =

Some commentators have argued that the reasonable beneficial use

< - FR : £ o 4 98/ {
requirement reduces the tenure certainty of all water rights. = As noted,
such uncertainty discourages the transfer of the right or investment in
the resource. People will be unwilling to pay much for property, however
valuable, if they cannot receive 2 reasonably secure right, and the existing
holder w11 be wary about investing in the resource if there is a significant

G
risk of Inss. 23/

92/ A. Schneider, Water Supply and Use Data (memorandum prepared for the
Governor's Commission to Review California Water Rights Law, August 4, i977).
The amount of unassigned state Tilings may be overestimated. There exist no
data as to the amounts of state filings "released from priority." Further-
more, the state filings include some duplicate filings along the same stream
course.

893/ (Cal. Const. Art. 10, Section 2.

94/ Joerger v. Pacific Gas and Electric Co., 207 Cal. 8, 22, 276 P. 1017 (19%929);

Tulare Irr. Dist. v. Lindsay-Strathmore Irr. Dist., 3 Cal.2d 489, 5867, 45
P.2d 972 (1935); Pratner v. Hoberg, 24 Cal.2d 549, 560, 150 P.2d 405 (1944);
Carisbad Mutual Water Co. v. San Luis Rey Development Co., 78 Cal. App.2d
90C, 912, 178 P.2d 844 (1947); People ex rel State Water Resources Control
Board v. Forni, 54 Cal. App.3d 743, 750, 126 Cal. Rptr. 851 (1976).

95/ Tulare Irr. Dist. v. Lindsay-Strathmore Irr. Dist., 3 Cal.2d 489, 567, 45
P.2d 972 (1935).

96/ Erickson v. Queen Valley Ranch Co., 22 Cal. App.3d 578, 584-85, 99 Cal.
Rptr. 466 (1971). _ '

97/ Joslin v. Marin Municipal Water District, 67 Cal.2d 132, 141, 429 P.2d 238%,
60 Cal. Rptr. 377 [1967).

98/ J. Hirshleifer, supra note 15 at 228-34; M. Gaffney, supra ncte 14 at 73.

99/ J. Hirshleifer, upra note 15 at 42.

20



The California Supreme Court decision in Joslin v. Marin Municipal Water

District indicates the pitfalls which may afflict the water right holder under
the reasonable beneficial use requirement. In Joslin the plaintiffs were owners

of riparian land along Nicasio Creek in Marin County. 100/ The creek carried

rock, sand, and gravel which were deposited on the plaintiffs’ land. 101/

Since 1955 the plaintiffs had used these deposits to develop a rock and grave]

business allegedly valued at $250,OOO.19§/ The defendant water district

constructed a dam across the creek under a permit right obtained from the State

Water Rights Board. 103/ The dam reduced the stream flow and eliminated the

deposit of rock and gravel previously de]ivered to the plaintiffs' land. 104/

The court, in declaring that the plaintiffs' use was unreasonable under
Article 10, Section 2, stated that:

Although, as we have said, what is a reasonable use of water
depends on the circumstances of each case, such an inquiry can-
not be resolved in vacuo isolated from statewide considerations
of transcendent importance. Paramount among these we see the
ever increasing need for the conservation of water in this state,
an inescapable reality of life quite apart from its express re-
cognition in the 1928 amendment. On the other hand, unlike the
unanimous policy bronouncements relative to the use and conser-
vation of natural waters, we are aware of none relative to the
supply and availabijlity of sand, gravel and rock in commercial
guantities. 105/

The court held that:

[I1n the instant case the use of such waters as an agent
to expose or to carry and deposit sand, gravel and rock, is as
a matter of law unreasonable within the meaning of the consti-
tutional amendment. 106/

109/ Joslin v. Marin Municipal Water Dist., 67 Cal.2d 132, 134, 429 P.2d 889,
60 Cal. Rptr. 377 (1967). ' |
101/ 1d.

i
at 134-35.

s

at 140. (Emphasis added.)
at 141.
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The plaintiffs in Joslin were thus denied the flow of the creek
necessary for the deposit of rock and gravel on their land. What kind
of "policy pronouncements" a private water user would be required to show
in order to thwart any challenge of unreasonable use by a public agency

remains uncliear. This kind of uncertainty may dampen the possibility

& water rights holder will inves:t in ni rescurce or that a purchaser wilj

(8]

be willing tc buy.

[Je]

Even in the absence of a competing user for the resource, a water
rignts holder may lose his right to the extent that he faiis to use it in

& beneficial manner. A pre-1914 appropriator may lose his right after five

107/

years of nonuse. A s5t-1914 appropriater loses his right after three

108/ e e . . . .
years. - Hirshleifer, an econcmist critical of the forfeiture principle,

K
(]

nas argued that:

IT someone else can make productive use of the water, the
sclution to the problem is economic rather than Tegislative or
Judicial. That is, the potential user can purchase the right
from the owner, either in full or in part, perpetually or for
a term of years, as mutually agreed. If the owner chooses not
to sell, that can only mean that he foresees the possibility
of greater revenue - that 1s, of turning the water to a stil]
more productive use - in the future, in which case current non-
use has a useful function of preventing premature commitment of
the water supply to the community. 109/

107/ Smith v. Hawkins, 110 Cal. 122, 126-27, 42 P. 453 (1895).

108/ "When the person entitled to the use of water fails to beneficially use
all or any part of the water claimed by him, for which a right has vested,
for the purpose for which it was appropriated or adjudicated, for a
period of three years, such unused water reverts to the public and shail?
be regarded as unappropriated public water." Cal. Water Code, Section
1241 (West 1971).

Whether forfeiture automatically occurs upon the lapse of the three

yéar period or whether divestityre requires an affirmative action by the
State Water Rescurces Contro] Board remains an unresolved question. Eaton
v. State Water Rights Board, 171 Cal. App.2d 409, 415, 340 P.2d 722 (19597,
but see Erickson v. Queen Valley Ranch, 22 Cal. App.3d 578, 582, 99 Cal.
Rptr. 446 (1971). Resolution of this question would only affect the degree
of uncertainty posed by the forfeiture statutes, not the actual presence of
uncertainty.

109/ J. Hirshleifer, supra note 15 at 237.
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As previously noted, a water riaghts holder would not be likely to invest
in his resource nor would a prospective user be 1ikely to purchase where
neither party can be reascnably certain whether the water right has been

forfeited through nonuse.

B. The Flexibility of the Right

Economist Ciriacy-Wantrup has defined the "flexibility of water rights”
as those aspects of water rights which facilitate or obstruct changes over
time in the allocation of water resources between regions, uses, and users. 110/
An effective water rights market requires such flexibility in the property
right as to allow the transfer of the resource to all who are willing to
bid for it. Existing law imposes numerous restrictions on water rights and on
certain holders of water rights which reduce this desired flexibility.

1. Riparian Rights

Proponents of water rights transfers have been highly critical of the
inflexible character of riparian water rights. Yy Traditionally, the common
law has treated riparian rights as an incident to property, "inhering in and
part and parcel of the abutting land." 112/ Riparian water rights and riparian
land have not been considered separate resources capable of separate bene-

ficial uses.

110/ S. Ciriacy-Wantrup, upra note 48 at 304.

111/ C. Martz, "Legal Probiems in Water Transfer", Conference Proceedings,
Committee on the Economics of Water Resources Development of the
Western Agricultural Economics Research Council 39, 41 (Rept. No. 10,
1961); Note, Limitation on Diversion from the Watershed: Riparian
Roadblock to Beneficial Use, 23 S. Car. L.R. 43 (1971).

112/ Fall River Valley Irrigation Dist. v. Mt. Shasta Power Corp., 202 Cal.
56, 65, 259 P. 444 (1927); Martin v. Western States Gas & Electric Co.,
8 Cal. App.2d 226, 230, 47 P.2d 522 (1935); Los Angeles County Flood
Control Dist. v. Abbot, 24 Cal. App.2d 720, 733, 76 P.2d 188 ({1938);
Gonzales v. Arbelbide, 155 Cal. App.2d 721, 723, 318 P.2d 746 (1957).
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a. Lland Abutting the Watercourse

Traditionally, riparian rights have been restricted to Tand adjacent

113y

to the watercourse. Such a requirement resulted from the early common

law reccgnition that only abutting Tandowners could claim access to the

114/ - . . . . o } .
stream. = Thus. in Rancho Santa Margarita v. Vail the California Supreme

Court, in determining whether appellants' land was riparian to the river,
held that:

[I}jt is access to the stream and not whether all surface
drairage from the area in guesticn drains directly into the
stream at the point of access., that determines the riparian
status of the Tand. 115/

Upon subdivision ¢f riparian Tand, abutting parcels may receive water

where partiss to the subdivision intended that such parceis retain their

. . . 116/ , . . . _ .
riparian rights. — But holders of riparian rights cannot transfer their

S o . . 117
water right independent of their riparian land. uy

o

Chain of Title Restrictions

In California, the courts nave restricted riparian land to parcels held
under the originai grant of public Tand from the government. Where the original
government grant involved separate government patents, only those patents
describing land abutting the stream would carry with them riparian water rignts. 118/
Similarly, additions to a riparian parcel would not add to the riparian land.
The settled rule was that the riparian right extended only to the smallest

Q
tract heid under one title in the chain of title to the present owner. 119/

113/ Gallatin v. Corning Irrigation Co., 163 Cal. 405, 416, 126 P. 865 (19
Rancho Santa Margarita v. Vail, 11 Cal. 2d 501, 528-29, 1 P.2d 533 (1

114/ 1 S. Wiel, supra note 1 at 759 (1911).

115/ Rancho Santa Margarita v. Vail, 11 Cal.2d 501, 528, 81 P.2d 533 (1938).

116/ Copeland v. Fairview Land & Water Co., 165 Cal. 148, 161, 131 P. 119 (1913},
Strange v. Baldwin, 154 Cal. 150, 156-57, 97 P. 178 (1308).

117/ Spring Valley Water Co. v. County of Alameda, 88 Cal. App. 157, 168, 263
P. 312 (1927).

118/ Boehm v. Big Rock Irr. Dist., 117 Cal. 19, 26-27, 48 P. 908 (1897

118/ Rancho Santa Margarita v. Vail, 11 Cal.2d 501, 529, 81 P.2d 533 (

).
1938).
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Thus, only a rortion of a riparian’s land might be eligible to receive
water under a riparian water right.

Cc. MWatershed Restriction

Finally, the Tand, in order to be riparian, must be within the water-

shed of the stream. 120/

The rationale for this rule appears to be the
assumntion that all the water diverted and used within the watershed wilj
eventually return to the watercourse and that all return flow belongs to the
downstream user. 121/ Land riparian to a tributary of a stream and land
riparian to the stream below the confluence of the tributary and the main
stream are considered to be within the same watershed. 122/ Land riparian

to two tributaries above the confluence of the main stream and the tributaries

has been held to be within different watersheds. 123/

d. Impact of Severance of the Riparian Right from Riparian Land

In spite of these restrictions as to riparian land, riparians have
occasionally attempted to convey their water rights to nonriparian landciners.
It is settied that such a conveyance only grants the nonriparian a promise
that the riparian seller will not object to the nonriparian diversion. 124/
The effect is to prevent the riparian seller from challenging the buyer's use

125/

of the water. == The conveyance would also prevent any successor of the

riparian seller from objecting to the nonriparian use. 126/

120/ Id. ‘

121/ Anaheim Union Water Co. v. Fuller, 150 Cal. 327, 330, 88 P. 978 (1907).

122/ Holmes v. Nay, 186 Cal. 231, 240-41, 199 P. 325 (1921).

123/ Anaheim Union Water Co. v. Fuller, 150 Cal. 327, 330-31, 88 P. 978 (1907).

124/ Duckworth v. Watsonville Water and Light Co., 150 Cal. 520, 526, 39 P. 338
(1907); Duckworth v. Watsonville Water and Light Co., 158 Cal. 206, 213,
110 P. 917 (1910); California Pastoral and Agriculturai Co. v. Madera
Canal and Irr. Co., 167 Cal. 78, 86, 138 P. 718 (1914).

125/ California Pastoral and Agricultural Co. v. Madera Canal and Irr. Co.,
167 Cal. 78, 86, 138 P. 718 (1914).

126/ Spring Valley Water Co. v. County of Alameda, 88 Cal. App. 157, 163, 223
P. 318 (1927).

25



~

Such agreements, however, have ng effect on other riparians atong

the stream. Since @ riparian may uot use his water on nonriparian

land or riparian land other than his own, nonriparians may not buy the

128/

water right for nonriparian purposes. Unless the nonviparian buyer

purchases ali of the riparian rights along a Stream, the remaining riparians

1007
/

need not respect the nonriparian use. -=~ Where riparian rights are
extensive this restriction may make the transfer of riparian rights

. - . 1
exceptionalily expensive. 130/

2. Overlying Rights

Groundwater users face certain economic disincentives which confront
all users of a common pool resource. Property rights in a common pool resource
are not clear and discrete. Users draw competitively on a "fugitive" supply,

that s, the commodity is no one's property until and unless captured for

j—s
(a3
| o

use.

Aildlife and fish are classic examples of such common poocl resources. -
The characteristic guality of a common pool resource is that each owner's

. . . _ . 133/
private use decision fails to take account of losses imposed on others. ===
Aith regard to groundwater, each individual pumper may only consider the
effect of nis own pumping on the water level in his well. Such effect may be

negligible if there are many pumpers. In determining his use, the pumper has

no incentive to consider the fact that his pumping may reduce the water levels

127/ ?t. S?asta Power Corp. v. McArthur, 109 Cal. App. 171, 192, 292 P. 549
1930).

128/ Duckworth v. Watsonville Water and Light Co., 150 Cal. 520, 526, 89 P.
338 (1907).

129/ C. Martz, "Legal Problems in Water Transfer", Conference Proceedings,
Committee on the Economics of Water Resources Development of the
Western Agricultural Economics Research Council 39, 41 (Rept. No. 10,
1961).

130/ Id. In the construction and operation of the Los Angeles Aqueduct, the
City of Los Angeles spent six million dollars in purchasing water rights
and land in the Owens Valley. E. Nadeau, The Water Seekers 78 (1974).

131/ J. Hirshleifer, supra note 15 at 60.

132/ Id.

133/ Id.
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in the wells of all other users of the groundwater supply. 134/ The

pumper's failure to consider such secondary costs ordinarily encourages
the excessive use of the resource. 135/

In approaching this problem California courts have sought to allocate
individual property rights in the common pool to groundwater users. 136/
The courts have drawn an anology between the rights of overlying users and
riparian rights. 137/ As between overlying landowners, each landowner
can claim a "correlative” right to a “fair and Jjust proportion." 138/ The
courts have protected the overlying user against withdrawals for nonoveriving
use by 1imiting such withdrawals to water surplus to the needs of the over-
lying user, 139/ As between nonoverlying users, the courts look to prior‘
appropriation theory and grant a priority right to the user who was first
in time. 130/

Declining grourdwater tables in Southern California forced a reconsideration

of these rules. In Pasadena v. Alhambra, the California Supreme Court medified

R . . . . . 1471/
groundwater law by introducing the doctrine of mutual prescription. =34/
Proscription occurs where a use is actual, open, and notorious, hostile and
adverse to the original owner, continuous and uninterrupted for the statutory

period of five years, and under a claim of right. 142/ Where there exists

134/ Id.

135/ 1Id. Economists characterize this phenomenon as a situation where the
marginal social cost of an individual pumper's decision to secure water
exceeds the marginal private cost of pumping to that pumper. Its effect
1S to encourage excessive pumping. Id. at 64-65.

136/ See A. Schneider, Groundwater Rights 1in California 3-37 (Governor's
Commission to Review California Water Rights Law, Staff Paper No. 2, 1977).

137/ Katz v. Walkinshaw, 70 P. 663, 666 (1902).

138/ Katz v. Walkinshaw, 141 Cal. 116, 134, 74 P. 766 (1903).

139/ %ogg;? Foothill Lemon Co. v. Lillibridge, 8 Cal.2d 522, 531, 66 P.2d 443

1 .

140/ City of Lodi v. Fast Bay Municipal Util. Dist., 7 Cal.2d 316, 341, 60 P.2d
439 (19367).

141/ Pasadena v. Alhambra, 33 Cal.2d 908, 928, 207 P.2d 17 (1949).

142/ Id. at 926-27.
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such arn invasion of the original owner's right and a failure by the owner
to protect nis right by judicial action during the statutory period, the

wrongful party cbtains a prescriptive right to the original owner's property

to the extent of his use. 143/

The ceourt in Pasadena applied prescriptive theory to groundwater law

by hoiding that the continuous lowering of the groundwater table beyond the
safe yield cf the groundwater basin provided sufficient adversity of use to
: . . . - D 144/ . i
constitute an invasion of the original owner's right. = Since,in an
overdrawn basin, the rights of all pumpers were dinvaded, the court could
require all parties mutually to reduce their withdrawals based on their

-

. 145, .. Lo
pricr use. —~  Thus, the junioy nonoveriying users would not have to bear

: L . s - . 146
the entire turden of curtailing the groundwater overdraft of the basinr. 146/

The mutual prescription doctrine provided a convenient tool for managing
groundwatar basins. The court in Pasadena noted that proportionate reductions

in withdrawals wouid be Tess disruptive than reductions based on priority of

147/

Furthermore, from the standpoint of developing a water transfer

market, the doctrine created the possibility of obtaining a more secure

property right. A court could now quantify pumping rights based on prior use.
Groundwater basin adjudications following Pasadena reflected this new

security. These adjudications have contained provisjons authorizing the transfer

or assignment of pumping rights. In the West Coast Basin of Los Angeles County

the parties agreed to create an Exchange Pool. 128/ The judgment provided for

143/ Id. at 927.
144/ Td. at 928-29.
145/ Id. at 933.
146/ Td. at 932-33.
147/ Id. at 933.

148/ California Water Service Company v. City of Compton, Civil No. 506306,
Cal. Super. Ct., Los Angeles County, August 22, 1961 at 27-32.
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certain mandatory and voluntary releases to the pool and established price
restrictions on subsequent sales. The Central Basin adjudication in Los

Angeles County also provided for a similar exchange mechanism. 149/ Other
adjudicated basins have also allowed the transfer of the adjudicated rights. 150/

The recent Supreme Court decision in Los Angeles v. San Fernando sub-

stantially modified the mutual prescription doctrine enunciated in Pasadena.

The court restricted prescription involving public entities, LYy redefined

the concept of overdraft, 152/ and implicitly revised the requirement of notice

153/

of adverse use. It is now possible that a court wiil only apply the

mutual prescription formula to groundwater allocation where all users have

privately agreed to the formula's use. 154/

The overall effect of San Fernando
is greatly to decrease the certainty of all groundwater pumpers through the
elimination of the formula under which a court might establish groundwater
rights. In addition, the court may have substantially restricted the trans-
ferability of adjudicated overlying rights.

As previously noted, in defining the groundwater rights of overlying
users, the California courts had originally drawn an analogy to riparian
rights. Overlying rights were correlative and could only be exercised on

155/

overlying land. The Pasadena court expressly chose not to determine

the character of the right obtained by an overlying landowner under the mutual

149/ Central and West Basin Water Replenishment Dist. v. Adams, Civil No.
786656, Cal. Super. Ct., Los Angeles County, October 18, 1965 at 49-60.

150/ Upper San Gabriel Valley Municipal Water Dist. v. City of Alhambra, Civil
No. 924128, Cal. Super. Ct., Los Angeles County, December 29, 1972 at 31.

151/ Los Angeles v. San Fernando, 14 Cal.3d 199, 270-77, 537 P.2d 1250, 123 Cal.
Rptr. 1 (1975).

152/ 1d. at 280.

153/ 1d. at 283.

154/ A7 Schneider, upra note 136 at 30.

155/ Pasadena v. Alhambra, 33 Cal.2d 908, 925, 207 P.2d 17 (1949).
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156/

prescription doctrine. Therefore, until the San Fernando decision, it
was unclear whether the overlying landowner retained his overiying right
by pumping during the statutory prescription period or whether he obtained
a new prescriptive right as against other uses. The San Fernando court
clarified this guestion by holding that an overlying landowner did not
obtain a rew prescriptive right through his continuous pumping, but merely
retained his original overlying right to the extent he had exercised it. 157/
Thus, even after a basin adjudication, overlying users may be required to
meet the place of use restrictions that are characteristic of unadjudicated
overlying rights. 158/ |

Groundwater adjudications negotiated prior to the San Fernando decision
did not distinguish between overlying and nonoverlying rights in determining
the capacity of any individual user to transfer or exchange his adjudicated
right. All rights, with regard to their transferability, were treated
equally. The San Fernando decision may possibly restrict the use of retained
overlying rights to the users'’ overlying land and 1imit full transferability to
nonoverlying rights.

This potential restriction on transferability has already affected at

Teast one groundwater adjudication in Southern California. In the proposed

stipulation for judgment in the adjudication of the Chino Basin, the parties

156/ 1Id. at 932.

157/ Los Angeles v. San Fernando, 14 Cal.3d 199, 293, 537 P.2d 1250, 123
Cal. Rptr. 1 (1975).

158/ The court in Alhambra noted that, "[glenerally speaking, an overiying
right, analogous to that of a riparian owner in a surface stream, is the
right of the owner of the land to take water from the ground underneath
for use on his land within the basin or watershed; the right is based on
ownership of the land and is appurtenant thereto.” Pasadena v. Alhambra,

33 Cal.2d 908, 925, 107 P.2d 17 (1949).
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. . . /
may only transfer appropriative rights, the right to nonoverlying use. 158

This Timitation appears severely to restrict the transfer of rights within
the basin. The appropriative pool constitutes only 49,834 acre-feet of the
basin's 140,000 acre-feet per year of declared safe yield. 160/

3. Change of Point of Diversion, Place of Use or Purpose of Use

in California, appropriative rights are transferable, like any other

property right. 161/

The Supreme Court, early in the development of California
water law, announced that:

The ownership of water, as a substantive and valuable property

right, distinct, sometimes, from the land through which it

flows has been recognized by our courts .... This right of

water may be transferred like other property. 162/

A prospective seller of post-1914 appropriative rights must obtain
approval of the transfer from the State Water Resources Control Board where
such a transfer might change the point of diversion, place of use, or purpose

of use. 163/ The Board must disapprove of any sale which might injure other

159/ Chino Basin Municipal Water Dist. v. City of Chino, Civil No. 164327,
Cal. Super. Ct., San Bernardino County. A proposed judgment, dated
October 27, 1977, is currently being circulated among the parties.

160/ 1Id.

161/ ?cDon§1d v. Bear River and Auburn Water and Mining Co., 13 Cal. 220, 232-33

1859

162/ Id. "Under the Taw of this state as established at the beginning, the
water right which a person gains by diversion from a stream for a bene-
ficial use is a private right, a right subject to ownership and disposition
by him, as in the case of other private property," Thayer v. California
Development Co., 164 Cal. 117, 125, 128 P. 21 (1912). See also Stevinson
Hater Dist. v. Reduner, 36 Ca!,Zd 264, 2790, 233 P.z2d 209 (79507,

163/ Cal. Water Code, Section 1701 (West 1971).
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Tegal users of tha water involved.

164/ . R .
= The Board 1s required to give

165/

notice of any filing of a petition for change. ——  Yhere parsons

protest the petition for change the Board rust provide a hearing of the

petition and of any objections. 166/ Prospective sellers of pre-1914

167/

water rights need not comply with the administrative review process, =~

[

[ELVRe

users.

they must comply with the prohibition ageinst dnjury to other legal

be]

/

/

1,
10

1.

Downstream reliance on the existing flow of the stream has been the

primary reason for this statutory protection of other users along the

stream. In 1862, the California Supreme Court succinctiy described the

rationaie:

164/

165/
166/
167/
168/

In each case, the Board is required to make a finding that "the chanae

will not operate to the injury of any leqal user of the water involved",
Cal. Water Code, Section 1702 (West 1971}. Thus, the Board has deter-
mined that where no diversicns of water are being made between the autho-
rized point of diversion and the proposed point, the change will not

operate to injure any legal user of the water involved. Cal. State Water
Resources Control Board, Decision No. 1362 at 4 (July 16, 1970). Similarly,
where there would be substantially less water available to the applicant

at its new point of diversion over the old, the Board has determined that
no injury would result from any change in points of diversion. Cal. State
Water Rights Board, Decision No. 1013 at 2-3 (May 25, 1961). See aiso

Cal. State Water Resources Control Board, Decision No. 1439 at 5 (September 15.
1974} and Cal. State Water Resources Control Board, Decision No. 1456
(February 19, 1976). 0On the other nand, where a series of permits had been
issued under a prior decision which restricted the place of use, the Board
denied a request for a change of place of use by one permit holder which
would have enlarged his eligible land. Cal. State Water Resources Control
Board, Decision No.1333 at 3 (March 6, 1569). Similarly, where a license
holder seeks to increase his diversion by reviving the dormant riparian
rights of one parcel and shifting the place of use for his appropriative
right to another parcel, the Board has held that this increase in diversion
would injure other water users along the stream. Cal. State Water Rights
Board, Decision No. 1282 (August 31, 1967).

Cal. Water Code, Section 1703 (West 1971).

Cal. Water Code, Section 1704 (West 1971).

Cal. Water Code, Section 1701 (West 1971).

Cal. Water Code, Section 1706 (West 1971).
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Plaintiffs maintain that their appropriation of the entire
water of the stream in 1853 or 1854 gives them the right to use
all its water in any way, at any time and at any place, notwith-
standing any intervening appropriation by others; that is, if a
stream issuing from a mountain lake has a volume of water sufficient
to turn one good mill with a moderate fall, has a course of ten
miles to its mouth, and within each mile has sufficient fall for a
mill, and A builds a mill at the lowest fall near its mouth, whilst
the balance of the stream is unappropriated; subsequently, B, C and
others build mills on each mile of its course, commencing one mile
above A, and extending up the stream to its source in the lake; after
nine mills have been built above A - not in the slightest degree
diminishing his supply of water - he has the right to go to the head
of the stream, divert all of its water, and leave the mills on the
Stream dry, simply because he first appropriated the water at its
mouth. Such a proposition is absurd, yet it is the result of
plaintiffs' position. 169/

The court then concluded that appropriators “could change as often as they

pleased," but that "the change must not be to the prejudice of others." 170/

Thus, where an appropriator changes his point of diversion, place of

use or purpose of use without injuring any other user, California courts have

found no objections. 171/ But, where a change of place of use reduces the

return flow relied upon by downstream users, then the court has enjoined the

diversion. 172/ These rules apply even when a water rights transfer rather

169/

Butte 7. M. Co. v. Morgan, 19 Cal. 609, 615 (1862).

170/
171/

Id.
Kidd v. Laird, 15 Cal. 161, 181 (1860); Jacob v. Lorenz, 98 Cal. 332,

172/

340-41, 33 P. 119 (1893); Ramelli v. Irish, 96 Cal. 214, 217, 31 P. 41
(1892); Byers v. Colonial Irrigation Co., 134 Cal. 553, 555, 66 P. 732
(1901); Walnut Irrigation Dist. v. Burke, 158 Cal. 168, 170, 110 P. 518
(1910); Hand v. Cleese, 202 Cal. 36, 44, 258 P. 1090 (1927).

Scott v. Fruit Growers Supply Co., 202 Cal. 47, 50, 52-53, 258 P. 1095

(19277).
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than the expansion or revision of an existing use has caused the change. 173/

At least one commentator has questioned whether junior appropriators

should be protected at all. 174/ Water law scholar Joseph Sax has

observed that:

[t is interesting to note that the problems created by the
absolutist attitude toward protecting junior appropriators are
absent 1in the paraliel situation in real property law. The
reason is that a landowner has never been thought to have a
property vright in the maintenance of neighboring uses. For
example, a theatre may exist when I open a restaurant down the
block, and the theatre patrons may be a valuable source of busi-
ness for me. Nonetheless, I cannot prevent the theatre from
converting into a warehouse, though the change is economically
disastrous for me. Cf. Reichelderfer v. Quinn, 287 U.S. 315
(1932). Why should juniors on a stream be in a better position
than landowners 1ike the restaurateur? 175/

On the other hand, efficiency criteria may justify some continued pro-

tection of the return flow rights of Junior appropriators. Farmers would

be reluctant to build irrigation works or make other investments necessary

for utilizing return flows if they knew that a transfer by an upstream

appropriator could wipe out their water supply. 176/ Furthermore, the

subsequent reuse of return flow creates new, productive value in the water

173/

Peoples Ditch Co. v. Foothill Irrigation Dist., 112 Cal. App. 273, 278,

174/
75/
176/

197 P. 71 (1931); Orange County Water District v. City of Riverside

173 Cal. App.2d 137, 194-95, 343 P.2d 450 (1959). There appears to be

an exception to this rule where the corporation holds title to the water
rights and grants equitable ownership to its shareholders. The

Supreme Court has held that individual shareholders may not divert water
from a point of diversion other than the diversion point used by the cor-
poration. The court reasoned that "the sole right of each and every stock-
holder in each of said corporations is the right in mutuality with its
fellow stockholders of having the proportionate share of each in the
distributable waters owned by such corporation supplied to stockholder
through the instrumentalities, including the system of dams, intake,

and ditches provided by the corporation ...." Consolidated Peoples

Ditch Co. v. Foothill Ditch Co., 205 Cal. 54, 64, 269 P. 915 (1928).

J. Sax, Water Law Cases and Commentary 207 (1965).

Id.

C. Meyers & R. Posner, Market Transfers of Water Rights 27 (1972)
[prepared for the Natjonal Water Commission].
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that an individual buyer and seller might not consider in the negotiation
of a transfer agreement. 177/

Assume, for example, that A, a senior appropriator, diverts ten acre-
feet and returns five acre-feet to the stream and that 3, a downstream Junior
appropriator diverts the five acre-feet of return flow and then returns 2.5
acre-feet to the stream. Assume further that A values his use at $100 and
B values his use at $50. If A sells his full ten acre-feet to C, a buyer
whose intended use would not allow for any return flow, at a price of $110,
the transfer would lower the net productivity of the water by $40. 8/

Thus, the maximization of productive value may require protecting the junior
appropriator's return flow rights and restricting transfers to the transferor's
actual, consumptive use. 179/

The National Water Commission has recommended that, in the case of new
transfers, the purchaser of the right should be allowed to recapture or
resell the return flow he has created. Until the purchaser chooses to use
or sell the return flow, other water users would be permitted to make interim
use of the water. 180/ Such a rule would allow the water right purchaser to
obtain the full economic benefit of the right he has purchased. By authorizing
the purchaser to sell the return flow, the rules would allow market criteria
rather than fortuitous stream position to determine water use. If applied
prospectively, no legal injury to downstream users would result.

To some extent, the National Water Commission recommendations follow

existing California law regarding the allocation of return flow. While rights

177/ L. Hartman, upra note 35 at 10; C. Meyers, supra note 176 at 27-28.
178/ A's value in use ($100) plus B's value in use ($50) minus C's value
in use ($110) equals loss in productivity ($40).
179/ C. Meyers, supra note 176 at 27-28.
180/ National Water Commission, Water Policies for the Future 263-64 (1973).
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181/ this rule is subject to

to return flow do vest in downstream users,
some major limitations. Where the source of the return flow is outside

of the watershed and where the upstream user recaptures the water within
his irrigationworks or on his own land, the upstream user may retain the

182/ Similarly, where

return flow to the detriment of those downstream.
an upstream user discharges return flow with the clear intention of sub-
sequent recapture, then that water user is not obligated to continue the
discharge of even that return flow. 183/ Therefore, if the water right

purchaser's return flow originated from a foreign source and is deliberately

discharged into the stream for purposes of subsequent recapture, then no

rights may vest in downstream users to the continued discharge of the water. —

181/ %cott)v. Fruit Growers Supply Co., 202 Cal. 47, 50, 52-53. 258 P. 1095
1927).

182/ Stevens v. Oakdale Irrigation Dist., 13 Cal.2d 343, 352, 90 P.2d 58
(1939). The California Supreme Court has broadly interpreted the
definition of "irrigation works" for the purpose of this doctrine.

In Los Angeles v. Glendale, defendant landowners were claiming return
flow rignts to water imported by the plaintiff and sold to the land-
owners that subsequently returned to the groundwater basin. The Court,
applying the Stevens doctrine, held that the groundwater basin was the
"plaintiff's reservoir", therefore allowing the plaintiff the right to
recapture. Los Angeles v. Glendale, 23 Cal.2d 68, 77-78, 142 P.2d 289
(1943); Los Angeles v. San Fernando, 14 Cal.3d 199, 257-58, p.2d 1250
123 Cal. Rptr. 1 (1975).

183/ Los Angeles v. San Fernmando, 14 Cal.3d 199, 157, 537 P.2d 1250, 123 Cal.
Rptr. 1 (1975).

184/ Return flow rights may also depend upon other varying factors. Recent

permits and licenses issued by the State Water Resources Control Board for
return flow contain express provisions restricting the user's right to the
amount of return flow which the upstream user voluntarily chooses to dis-
charge into the stream. Cal. State Water Resources Control Board, Permit

Term Index, permit term No. 25 (1976). The U.S. Bureau of Reclamation

water service contracts for water delivery from the Central Va]]ey Project
normally reserve to the Bureau the right to all the return flow d1scharged
beyond the boundaries of its contractors. See U.S. Bureau of Reclamation,

Contract Between the United States of America and the Pleasant Grovej
Verona Mutual Water Company, Diverter of Water from the Sacramento River

Sources, Providing for Project Water Service and Agreements con Diversion

of Water 10 (1971).
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4. County of Origin, Watershed Protection and Delta Protection Acts

By the mid-1920's it had become apparent that California required

185/

additional water supply development to meet its dry year needs. It

was also equally apparent that only the State could implement such a major

public works project. 186/ Towards this end the Legislature adopted the

Feigenbaum Act in 1927. 82/ The Act authorized the State to file for
unappropriated water which might be needed to meet a general water resources

development plan. 188/

In addition, the Act restricted the assignment of
state filings and their releases from priority to instances where such action
would be consistent with the state's general plan. 189/ Thus, the effect of
the 1927 legislation was to withdraw the unappropriated waters of the State,
filed on by the Department of Finance, from any further appropriation by
private parties. 1390/

In order to allay the fears of counties from which water projects might
transfer water, the Legislature, in 1931, amended the Feigenbaum Act to
include certain protections for "areas of origin." 1391/ This amendment, as
subsequently revised, provides that:

No priority under this part shall be released nor assignment
made of any application that will in the judgment of the board

(State Water Resources Control Board) deprive the county in which

the water covered by the application originates of any such water
necessary for the development of the county. 192/

185/ P. Towner, A Symposium on Federal, State and Local Cooperation in
Conservation and Development of Water Resources: The Role of the State,
45 Cal. L.R. 725, 726 (1957).

186/ 25 Ops. Cal. Atty. Gen. 8, ¢ (1955).

187/ Cal. Stats. 1927, ch. 286, p. 508-10 (current version at Cal. Water Code,
Sections 10500 et seq. (West Supp. 1977) ).

188/ Cal. Water Code, Section 10500 (West Supp. 1977).

189/

190/

Cal. Water Code, Section 10504 (West 1971).
25 Ops. Cal. Atty. Gen. 8, 11 (1955).

1/ G. Weatherford, Legal Aspects of Inter-regional Water Diversion, 15
U.C.L.A. L. Rev. 1299, 1307-09 (1968).

2/ Cal. Water Code, Section 10505 (West 1971).

[T

—
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The provision thus sought to protect the future interests of the "counties

of origin” by restricting the state's authority to alienate or dispose of

193/

the priorities it had obtained under the Feigenbaum Act. It would

also be the first in a series of legislative efforts to protect the
northern part of the State from water transfers to the south.
In 1933, the Legislature adopted the Central Valley Project Act, thus

establishing the basis for the eventual public transfer of water from the

northern part of the State to the San Joaquin Valley. 134/ The Act contained

the following provision, commonly known as the Watershed Protection Act,
designed to protect the future developmental interests of the areas from
which the State might transfer water:

In the construction and operation by the department of any
project under the provisions of this part a watershed or area
wherein water originates, or an area immediately adjacent there-
to which can conveniently be supplied with water therefrom, shall
not be deprived by the department directly or indirectly of the
prior right to all the water reasonably required to adequately
supply the beneficial needs of the watershed, area, or any inhabi-
tants or property owners therein.195/

This prior right appears to be an inchoate right of priority held by

196/

the inhabitants of the protected area as against the State. If an

inhabitant of the protected area develops a need for additional water, he

193/ 25 Ops. Cal. Atty. Gen. 8, 15 (1955).

194/ G. Weatherford, upra note 191 at 1309-10. The Central Valley Project
Act was an ambitious effort by the State to develop the Sacramento and
San Joaquin River Valleys. The Act authorized issuance of $170,000,000
in revenue bonds for a series of dams, reservoirs, canals, pumping
plants and power plants. The 1930's depression made the revenue bonds
unmarketable and, starting in 1935, the U.S. Bureau of Reclamation took
over financing and construction of the project. The Central Valley
Project Act was later incorporated by reference in the Burns Porter Act
of 1959 (Cal. Water Code, Section 12931 et seq. (West 1971)) and provided
the vehicle for additional financing of the State Water Project. Cal.
Dept. of Water Resources, California State Water Project, Vol. I,
History Planning and Early Progress, Bull. No. 200 at 6 (1974).

195/ Cal. Water Code, Section 11460 (West 1971). -

196/ G. Weatherford, supra note 191 at 1300.
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must still apply for and perfect the appropriative right as required
under existing appropriation procedures. 137/ The application, though,
cannot be denied or restricted because of water usage by the State. 138/
This priority preference only appears to affect naturally available water.
Inhabitants within the protected area may not obtain any priority to
water made available by the construction of the project unless they pur-
chase it. 199/

In 1959, the Legislature adopted the Delta Protection Act. The Act
provides the final layer of area of origin protection under California

Taw. 200/

The Act finds the maintenance of an adequate water supply 1in

the Sacramento-San Joaquin Delta to protect Delta area interests and to
ensure fresh water for export to areas of deficiency to be "necessary to
peace, health, safety and welfare of the people of the State." 201/ The

Act further declares that the "provision of salinity control and an adequate
water supply for the users of water in the Sacramento-San Joaquin Delta" are

functions of the State Water Resources Development System (State Water

Project). 202/ Diversions by the State Water Project from the Delta may not

197/ 25 Ops. Cal. Atty. Gen. 8, 21 (1955).

19/ Id. ‘

199/ "The provisions of this article shall not be so construed as to create
any new property rights other than against the department as provided
in this part or to require the department to furnish to any person with-
out adequate compensation therefor any water made available by the con-
struction of any works by the department." Cal. Water Code, Section
11462 (West 1971).

200/ The Legislature, in 1959, also adopted Section 108 of the Water Code.
Section 108 required the Department of Water Resources to consider the
"needs of the areas in which the water originates" in developing the
State Water Plan. The Legislature was further asked to consider the
development of projects necessary to meet the "reasonable ultimate
requirements" of protected watersheds when it considers authorization
of projects designed to export water outside of any protected watershed.
Cal. Water Code, Section 108 (West 1971).

201/ Cal. Water Code, Section 12201 (West 1971).

202/ C€al. Water Code, Section 12202 (West 1971).
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203/

exceed the requirements of the Act. In addition, the Act incorporates

by reference both the county of origin and the watershed protection
statutes. 204/

The actual impact of these area of origin statutes on water rights
transfers remains uncertain because of the ambiguity of the statutes them-
selves. It is unclear precisely who shoulders the duty to protect the
areas of origin, what areas are eligible for protection, and what level of
protection is required.

The State, in the construction and operation of the State Water Project,
certainly must comply with these requirements. On the other hand, federal
compliance, in the administration of the Central Valley Project, is less
certain. While Water Code Section 11128 expressly applies the watershed
protection requirements to the federal government, compliance by the federal
government may depend upon whether the requirements would be inconsistent
with the requirements of existing federal Taw. 205/ Even the State may cir-
cumvent compliance through the condemnation process. Water Code Section 11575
authorizes the Department of Water Resources to acquire any water or water
rights it determines to be "required and necessary for the proper construction,
maintenance, and operation of the project and for effectuating the purposes
and objects to be accomplished by the construction, maintenance and operation

of the project ...." 206/ Assumedly, the Department can condemn any water

203/ Cal. Water Code, Section 12204 (West 1971).

204/ Cal. Water Code, Sections 12201 and 12202 (West 1971).

205/ Ivanhoe Irr. Dist. v. McCracken, 357 U.S. 275, 290 (1957); Fresno v.
California, 372 U.S. 627, 629-30 (1962); U.S. v. California, 403 F.
Supp. 874, 898-99 (E.D. Cal. 1975), aff'd in part, 558 F.2d 1347 (9th
Cir. 1977) cert. granted December 5, 1977, 46 U.S.L.W. 3365.

206/ C€al. Water Code, Section 11575 {West 1971); Note,State Water Development:
Legal Aspects of California Feather River Project, 12 Stan. L.R. 439,
454 (1960).
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right held under the area of origin statutes if such an action is properly
based on the requisite finding of necessity.

Uncertainty as to the areas eligible for protection further clouds
the meaning of the area of origin statutes. While counties of origin and
watersheds are relatively discrete geographic areas, 207/ the statutes also
protect areas "immediately adjacent” to the watershed "which can conven-
iently be supplied with water therefrom,” a much more ambiguous geographic

208/

region. In Fresno v. California, the City of Fresno sought a preference

for Bureau of Reclamation water from the Friant Dam that the Bureau would
205/

otherwise have delivered to Kern and Tulare counties. The U.S. Supreme
Court held that a four county, multiple watershed area including Fresno,
Madera, Kern and Tulare counties all fell within one preference area pursuant
to the Watershed Act. 210/ Thus, the City of Fresno was denied a preference
over federal contractors in Kern and Tulare counties.

Uncertainty as to the protection provided by these acts further clouds
their impact on water rights transfers. The level of protection provided

under the Delta Protection Act is currently at issue in the Contra Costa

County Water Agency v. State Water Resources Control Board litigation. The

petitioners, who are challenging the Board's interim water quality plan,

have argued that the Delta Protection Act grants Delta water users a "prior

207/ "The protection afforded by the section to each county relates only
to the water which falls as precipitation within that county's
boundaries." 25 Ops. Cal. Atty. Gen. 9, 17 (1955). "The limits of
any watershed wherein water originates extend upstream from the point
where the watercourse in question empties into a body of water or an
area from which there is no further outlet or flow. In the case of
rivers which flow into the ocean, the watershed is 'the whole region
or area contributing to the supply of such a river." 29 Ops. Cal.
Atty. Gen. 136, 138 (1957).

208/ Cal. Water Code, Section 11460 (West 1971).

203/ Fresno v. California, 372 U.S. 627, 628 (1962).

210/ 1d. at 630.
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and paramount vested water right" which "must be fully serviced before
there can be any Tawful 'export' of water from the Delta."” 211/ The
respondents have argued that the Act only entitles Delta water users to
the natural flow of the watercourse plus any amount of water in excess of
natural flow which they are willing to purchase from the State Water
Project. 212/

The petitioners' position in this suit, if sustained, would appear
seriously to jeopardize the potential for state-administered inter-basin
transfers of water. That position seems to require that the State Water
Project release sufficient stored water to meet all of the Delta water
users’ beneficial needs before any export and sale of water may occur. The
Project would first be required to deliver stored water, water in excess of
natural flow, for nonreimbursable uses. Only the remainder could then be
marketed. Such an interpretation, if sustained, could seriously harm the
capacity of the State Water Project to supply its water contractors as well
as 1impair the Project's financial integrity.

5. Restrictions on Export of Groundwater from the Basin

The adoption of local groundwater ordinances might also hinder the
development of a water transfer market. Imperial County has adopted an
ordinance which requires any person who intends to export water outside of

a designated "area of influence" to obtain a permit from the County Department

211/ Petitioners' Points and Authorities in Reply to Respondent's Memorandum
in Support of its Demurrer to the Petition for Writ of Mandate at 55,
Contra Costa County Water Agency v. State Water Resources Control Board,
Civil No. 172975, <Cal. Super. Ct., Contra Costa County (complaint
filed March 10, 1977).

212/ Respondent's Memorandum of Points and Authorities in Support of Demurrer
to Petition for Writ of Mandate at 44-46, Contra Costa County Water Agency
v. State Water Resources Control Board, Civil No. 172575, <Cal. Super. Ct.,
Contra Costa County (compTaint filed March 10, 1977).
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of Public Works. 223/

Butte and Glenn counties have adopted similar
tegislation which requires groundwater users to obtain a permit from the
county board of supervisors before using or selling groundwater outside
of the area where the groundwater pumping would affect the natural available
water supply. 214/ The Butte and Glenn county ordinances also prohibit any
groundwater mining for use outside of the groundwater basin. 215/

Under the Imperial County ordinance, the Director of the County
Department of Public Works must consider all presented data relating to
the basin's geology and hydrology, the effects of past and current ground-
water appropriations on the basin, and zoning and land use requlations before
issuing a permit. 216/ Under the Butte and Glenn county acts, the board of
supervisors may only issue a groundwater permit where it finds that the
permit will not bring about an overdraft, will not bring about salt water
intrusion, will not adversely affect transmissivity within the aquifer, and
will not adversely affect the water table. 2y Under all three of the
ordinances, the permit applicant bears the cost of any required geological

studies. 218/ The validity of these ordinances may denend upon whether

general law preempts the subject matter covered by the local acts.

213/ County of Imperial, Ordinance Section 56202. The ordinance defines
"area of influence" as "that area within Imperial County in which
either the production, diversion, or use of water affects, or is
affected by, the natural available supply of said area." County of
Imperial, Ordinance Section 56201(b).

214/ County of Butte, Ordinance 1859, Section 31-4; County of Gienn,
Ordinance 672, Section 20.04.410.

215/ County of Butte, Ordinance 1859, Section 31-3; County of Glenn,
Ordinance 672, Section 20.04.400. Mining is defined as "pumping
from groundwater bodies greatly in excess of replenishment." County
of Butte, Ordinance 1859, Section 31-2.12; County of Glenn, Ordinance
672, Section 20.04.140.

216/ County of Imperial, Ordinance Section 56204.

217/ "County of Butte, Ordinance 1859, Section 3107; County of Glenn,
Ordinance 672, Section 10.04.440.

218/ County of Imperial, Ordinance Section 56203 County of Butte, Ordinance
1859, Section 31-6; County of Glenn, Ordinance 672, Section 20.02.430.
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A local ordinance is invalid if it attempts to impose additional
requirements in a field that is preempted by general Jaw. 219/ Article XI,
Section 7 of the California Constitution provides that:

A county or city may make and enforce within its 1imits all

Tocal, police, sanitary, and other ordinances and regulations

not in conflict with general laws. 220/

Preempticn occurs where the local ordinance duplicates or contradicts state

Taw. 221/ It may also occur where the State has occupied the legisiative

area by implication. 222/

In Galvan v. Superior Court, the California Supreme Court reviewed the

requirements for implicit preemption of local ordinances. 223/ The court

observed that:

In re Hubbard, supra, 62 Cal.2d 119, 128 established three
tests to determine whether a subject has been preempted by
the legislature. '(1) the subject matter has been so fully
and completely covered by general law as to clearly indicate
that it has become exclusively a matter of state concern;

(2) the subject matter has been partially covered by general
Taw couched in such terms as to indicate clearly that a para-
mount state concern will not tolerate further or additional
Tocal action, or (3) the subject matter has been partially

219/ Galvan v. Superior Court, 70 Cal.2d 851, 859, 452 P.2d 930, 76 Cal.
Rptr. 642 (1969).

220/ Cal. Const. Art. XI, Section 7.

221/ Chavez v. Sargent, 52 Cal.2d 162, 176, 339 P.2d 801 (1959); Ex Parte
Daniels, 183 Cal. 636, 647 192 P. 442 (1920); In re Partney, 21 Cal.2d
237, 241, 131 P. 23 1, 2 (1942).

222/ In re Lane, 58 Cal.2d 99, 102, 372 P.2d 897, 22 Cal. Rptr. 857 (1912);
Galvan v. Superior Court, 70 Cal.2d 851, 859, 452 P.2d 930, 76 Cal.
Rptr. 642 (1969); Davis v. Justice Court, 10 Cal. App.3d 1002, 1009-10,
89 Cal. Rptr. 409 (1970).

©223/ Galvan v. Superior Court, 70 Cal.2d 851, 859-60, 452 P.2d 930, 76 Cal.
Rptr. 642 (1969). Charter cities have greater independence than other
local entities in adopting local ordinances. Article XI, Section 5(a)
of the California Constitution grants such cities the authority to
"make and enforce all ordinances and regulations in respect to municipal
affairs, subject only to restrictions and limitations provided in their
several charters.” Cal. Const., Art. XI, Section 5(a). This con-
stitutional delegation of authority to charter cities over "municipal
affairs" restricts the Legislature from determining what constitutes
a municipal affair or changing such an affair into a matter of state-
wide concern. Bishop v. City of San Jose, 1 Cal.3d 56, 63, 60 P.2d
137, 81 Cal. Rptr. 465 (1969).
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covered by general law, and the subject is of such a nature

that the adverse effect of a local ordinance on the transient

citizens of the state outweighs the possible benefit to the

municipality.'224/
The court then concluded that state statutes regarding firearms did not
show a general scheme for the regulation of the subject of gun restriction
sufficient to preempt a city ordinance requiring the local registration
of weapons. 225/ At issue, therefore, is whether the Legislature has
adopted a general scheme regarding water resource management which would

preempt these local groundwater ordinances.

In Baldwin Park Water District v. County of los Angeles, the District

Court of Appeal faced an analogous situation regarding a county ordinance. 226/

Los Angeles County adopted an ordinance that required anyone planning to
construct a water system first to obtain a "Water Utility Certificate of
Registration.™ 227/ The county engineer would only issue the certificate

if the applicant had agreed to comply with certain construction requirements
designed to ensure the availability of an adequate water supply for county
fire protection purposes. 228/ Nine county water districts, four irrigation
districts, and one California water district sought declaratory relief,
arguing that the State had occupied the legislative field of regulating water
and irrigation districts and that the ordinance was therefore in conflict

with general state law. 223/

224/ Galvan v. Superior Court, 70 Cal.2d 851, 859-60, 452 P.2d 930, 76 Cal.
Rptr. 642 (1969); Davis v. Justice Court, 10 Cal. App.3d 1002, 1009-10, 89
Cal. Rptr. 409 (197073 EckT v. Davis, 51 Cal. App.3d 831, 838, 124 Cal.
Rptr. 685 (1975); Tuen v. Municipal Court, 52 Cal. App.3d 351, 354,
125 Cal. Rptr. 87 (1975).

225/ ggéyg? v. Superior Court, 70 Cal.2d 851, 860, 452 P.2d 930, 76 Cal. Rptr. 642
(1569).

226/ Baldwin Park Water Dist. v. County of Los Angeles, 208 Cal. App.2d 87,
25 Cal. Rptr. 167 (1962).

227/ 1d. at 93.
228/ 1d.
229/ 1Id. at 88.
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The court, in Baldwin Park, concluded that the iegisiature had not

intended that irrigation or water districts shouid he subject to legislation
ZEQf

by counties. The court observed:

It is apparent that the legislature did no*t interd that a county
enact legislation controlling activities of a district which

extended into another county. 1if each county . in which there is
a pertien of & district, should enac: tegicizzion purborting to
contro: the activities of the district, 1t i3 h/i0us there would
be confusion as to rules and raguiations. 231/

The court then concluded that:

The Water Code shows an intention by the Tlegislature to adopt
a general and complete scheme and plan for conserving water,
and regulating the production, control, distribytion, and use
of water by such water districts as those involved herein.

The Trial court properly conciuded that the state had occupied
the Tegislative field with respect to the sutject of water
conservation and regulation by irrigation districts, and by
county and California water districts, and properly concluded
that Ordinance 7834 is not applicable to plaintiffs. 232/

Thus, where the Legislature has granted broad powers to a water supply agency
with respect to the control and distribution of water, such legislation may

preempt local county ordinances related to water rasource management. 233/

230/ 1d. at 96.
27 Id.
232/ T1d. at 97.

233/ 1d. In California Water & Telephone Co. v. County of Los Angeles, the
public utility challenged the same Los Angeles County fire protection
ordinance. The court held that the local ordinance conflicted with the
Public Utility Code and that the construction and operation of public
water utilities was a matter of statewide concern. California Water &
Telephone Co. v. County of Los Angeles, 253 £al. App.2d 16, 20-21, 61
Cal. Rptr. 618 {1967).

While state legislation may prohibit the application of local ground-
water ordinances to certain water supply agencies, the preemption doctrine
does not appear to apply to the private individual. The State does not
regulate private groundwater allocation, therefore, there does not

~ appear to be any general statutory scheme which might preempt the
local ordinance.
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Most general district acts provide the water agency with broad

authority to purchase, convey, and distribute water within the agency's

-
boundaries. 233/ In some acts, a district is authorized to sell or

convey water to buyers who are outside of the district's boundaries. 235/
Other acts contain specific procedures for the allocation of water in

36/

time of shortage. 236, Numerous special district acts grant similar broad

234/ Irrigation districts, Cal. Water Code, Sections 22225-22264 (West 1956);
county water districts, Cal. Water Code, Sections 31020-31034 (West 1956);
California water districts, Cal. Water Code, Sections 35420-35428 (West
1956); water storage districts, Cal. Water Code, Sections 43000-43007
(West 1966); reclamation districts, Cal. Water Code, Sections 50910-50914
(West 1966); county water works districts, Cal. Water Code, Sections
55330-55336 (West 1966); water replenishment districts, Cal. Water Code,
Sections 60220-60223 (West 1966); municipal water districts, Cal. Water
Code, Sections 71610-71617 (West 1966); water conservation districts, Cal.
Water Code, Sections 74520-74527 (West 1966).

235/ Irrigation districts, Cal. Water Code, Section 22259 (West 1956); county
water districts, Cal. Water Code, Section 31023 (West 1956); California
water districts, Cal. Water Code, Section 35425 (West 1956); water storage
districts, Cal. Water Code, Section 43001 (West 1966); reclamation districts,
Cal. Water Code, Section 50912 (West 1966); county waterworks districts, Cal.
Water Code, Section 55336 (West 1966); municipal water districts, Cal. Water
Code, Section 71612 (West 1966); water conservation districts, Cal. Water
Code, Section 74526 (West 1966).

236/ California water districts, Cal. Water Code, Sections 35453 and 35454
(West 1956); water storage districts, Cal. Water Code, Section 43304 (West

1966); municipal water districts, Cal. Water Code, Sections 71640-71644
(West 1966).
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authority as to the control and distribution of water within their
boundaries. 237/ A county ordinance which restricted the sale or use
of water outside of the groundwater basin would appear tc "impose
additional requirements in a field that is preempted by general Taw." 238/

Thus, counties that adopt groundwater ordinances similar tc those adopted

237/ Cal. Water Code App., Sections 33-10 and 33-10a (West 1568); Cal. Water
Code App., Section 40-1 et seq. (Mest 1968); Cal. VWater Code App., Section
44-5(11) {West Supp. 197775 Cal. Water Code App., Section 51-4 et %gg.
(West 1968); Cal. Water Code App., Section 52-5 (West Supp. 1977); Cal.
Water Code App., Section 53-3 (West Supp. 1977); Cal. Water Code App.,
Section 55-5 (West Supp. 1977}; Cal. Water Code App., Section 59-25
(West Supp. 1977); Cal. Water Code App., Section 60-5 (West Supp. 1977):
Cal. Water Code App., Section 61-5 {West Supp. 1977): Cal. Water Code App.,
Section 63-5 (West Supp. 1977); Cal. Water Code App., Section- 64-4 et seq.
(West 1968); Cal. Water Code App., Sections 65-4.1 through 65-4.16 (West
1968) and Section 65-3 {West Supp. 1977); Cal. Water Code App., Section
66-4 et seq. (West 1968); Cal. Water Code App., Section 68-5 {West Supp.
1977); Cal. Water Code App., Section 72-6 (West Supp. 1977); Cal. Water
Code App., Section 74-5 (West Supp. 1977); Cal. Water Code App., Sections
77-29 through 77-36 and 77-573 through 77-574 (West 1968); Cal. Water Code
App., Section 79-5 (West Supp. 1977); Cal. Water Code App., Section 80-11
(West 1968); Cal. Water Code App., Sections 81-4.3 and 81-5 et seq. (West
1968); Cal. Water Code App., Section 82-3 (West Supp. 1977); Cal. Water
Code App. Sections 84-4 through 84-4.4 and 84-5 through 84-5.1 (West 1968);
Cal. Water Code App., Section 86-4 through 86-4.4 and 86-5 through 86-5.1
(West 1968); Cal. Water Code App., Section 87-3 (West Supp. 1977); Cal.
Water Code App., Sections 90-10 through 90-14 and 90-24 through 90-26 (West
1968); Cal. Water Code App., Section 91-3 {West Supp. 1977); Cal. Water Code
App., Section 92-3 (West Supp. 1977); Cal. Water Code App., Sections 93-13
and 93-23 through 93-26 (West 1968); Cal. Water Code Apn., Sections 95-4
through 95-4.4 and 95-5 through 95-5.2 (West 1968); Cal. Water Code App.,
Sections 96-11 through 96-15 and 96-23 through 96-25 (West 1968); Cal.
Water Code App., Sections 97-15 and 97-34 (West Supp. 1977); Cal. Water
Code App., Section 98-61 (West Supp. 1977); Cal. Water Code App., Sections
99-4.3 and 99-5 through 99-5.2 (West 1968); Cal. Water Code App., Section
100-15 (West Supp. 1977); Cal. Water Code App., Sections 101-15 (West Supp.
1977); Cal. Water Code App., Sections 102-10 through 102-14 and 102-24
through 102-26 (West 1968); Cal. Water Code App., Section 103-15 (West Supp.
1977); Cal. Water Code App., Section 104-11 (West Supp. 1977); Cai. Water
Code App., Sections 109-130 through 109-13& (West Supp. 1977); Cal. Water
Code App., Section 110-255 and 110-262 (Wes: Supp. 1977); Cal. Water Code
App., Section 112-15 (West Supp. 1977); Cal. Water Code App., Sections 113-11
through 113-15 and 113-23 through 113-25 (West Supp. 1977).

238/ Galvan v. Superior Court, 70 Cal.2d 851, 854, 452 P.2d 930 76 Cal. Rptn
642 (1969).
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by Imperial, Glenn and Butte counties may nct be able to enforce them

against general or special districts.

6. The Impact of General District Law on Transfers

The Legislature has adopted at least thirtyv-four general =Zistrict acts

which authorize the control and distribution of water through publ iz agencies. ==&

These acts regulate the districts’' administrative, aliccative anc fista?

activities. They also define the character of water rights transfers that

may occur within and without the district.

240/

239/

240/

Cal. Health & Safety Code, Section 4600 et seq. {West 1370); Cal. Gov't
Code, Section 61000 et seq.(West 1966); Cal. Water Code, Sectiorn 56000

et seq. (West 1966); Cal. Water Code App., Section 45-1 et seq. (West
1968); Cal. Water Code, Section 30000 et seq. (West 1956); Cal. Water -
Code, Section 55000 et seq. (West 1966); Cal. Water Code App., Section

5-1 et seq. (West 1968); Cal. Water Code App., Section 8-1 et seq. (West
1968); Cal. Water Code App., Section 31-1 et seq. (West 1968); Cal. Water
Code App., Section 38-1 et seq. (West 1968); Cal. Water Code, Section
20500 et seq. (West 1956); Cal. Water Code App., Section 9-1 et seq.

(West 1968); Cal. Water Code, Section 70000 et seq. (West 1966); Cal. Water
Code App., Section 109-1 et seq. (West Supp. 1977); Cal. Pub. Util Code,
Section 10001 et seq. (West 1965); Cal. Water Code, Section 71000 et seq.
(West 1966); Cal. Water Code App., Section 41-1 et seq. (West 1968); Cal.
Water Code App., Section 4.1 et seq. (West 1968); Cal. Water Code App.,
Section 6-1 et seq. (West 1968); Cal. Water Code App., Section 11-1 et
seq. (West 1968); Cal. Pub. Util. Code, Sections 15501 et sea. (West 1965);
Cal. Water Code, Section 50000 et seq. {West 1566); Ca7. Pub. Res. Code,
Section 5780.13 et seq. (West Supp. 1977); Cal. Pub. Res. Code, Section
5500 et seq. (West 1972); Cal. Pub. Res. Code, Section 13000 et seq.
(West 1977); Cal. Pub. Res. Code, Section 9000 et seq. (West 1977): Cal.
Health & Safety Code, Section 6400 et seq. (West 1970); Cal. Health &
Safety Code, Section 4860 et seq. (West 1970); Cal. Water Code App.,

Section 42-1 et seq. (West 1968); Cal. Water Code App., Section 13-1

et seq. (West 1968); Cal. Water Code App., Section 26-1 et seq. (West

1968); Cal. Water Code, Section 26-1 et seq. (West 1968); Cal. Water Code,
Section 34000 et seq. (West 1956); Cal. Water Code. Section 50000 et seq.
(West 1966); Cal. Water Code, Section 39000 et sec. (West 1355).

The following review will be limited to the enablirg statutes 27 five of
the more prominent public water agencies: the irrigation districi, the
county water district, the California irrigation district, the municipal
water district and the Metropolitan Water District. As of 1973 there were
105 irrigation districts, 194 county water districts, 160 California water
districts, 49 municipal water districts and one Metropolitan Water District.
See Cal. Dept. of Water Resources, General Comparison of California Water
District Acts (1973).
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a. Individual Transfers

General district acts commonly authcrize distrxct;lto apportion water
under an assessed vaiuation formula. Irrigation districts apgortion thair
water by using a ratic of the last assessed vzlue of the individual land-
owner's Tand for district purposes over the total assessad value of the

241 . . . . . .
vl California water districts uss 2 s'milar formula to

district.
a]]opate their water. 242/ The Metropolitan Water District allocates its
water based upon a ratio of the accumulated amounts paid by each member
agency to the district on certain tax assessments over the total amount of
payments received by the district on such assessments. 243/ These individual
ratios, wnen applied to the total water supply of the district, determine the
legal entitlement held by each district member.

Only the irrigation district act expressly authorizes the assignment
of these legal entitlements. 244/ Any such assignments are restricted to
use within the district. 245/ Neither the use of water nor the assignment
of a right may result in the delivery of water outside of the district. 286/
The California Supreme Court, in denying an irrigation district Tandowner
the use of district water outside of the district's boundary, observed that:

The ultimate purpose of a district organized under the Irrigation

Act is the improvement, by irrigation, of the lands within the

district. It can, under the law, be organized and exist and

acquire property only for such purpose. This we think is so

clearly apparent as not to require further discussion here. Such

a district holds all property acquired by it solely in trust for
such ultimate purpose, and can divert it to no other use. (citation) 247/

241/ Cal. Water Code, Section 22250 {West 1956).

242/ Cal. Water Code, Section 35420 (West 1956).

43/ Cal. Water Code App., Section 109-135 (West Supp. 1977).

44/ Cal. Water Code, Section 22251 (West 1956): see Fallbrook Irrigation Dist.

v. Bradley, 164 U.S. 112, 162 (1896).

245/ Cal. Water Code, Section 22251 (West 1956)."
246/ Jenison v. Redfield, 149 Cal. 500, 502-03, 87 P. 62 (1506).
247/ 1d. at 503 (emphasis in the original).
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The court then concluded that:

We are satisfied that plaintiff was not erititied, either as
Owner or assignee of Burke, to have any water distributed to
him by the defendants for use upor land without the limits of
the district. 248/

Thus, assignment of individual water entitiemenis may crily occur between
landowners within the district.

b. District Transfers

Most general district acts restrict the transfer of district water out-
. . . " N . . . 243/ . oo
side of the district to water surplus™ to district needs. 22 Judicial
definition of "surplus" water has not been comprenensive or pracise. Courts

L. 250 .
have characterized abandoned water 230/ and water in excess of *he amount

248/ 1d. at 504 (emphasis added).

249/ "If its board deems it to be for the best interests of the district, a
district may enter into a contract for the lease or sale of any surplus
water or use of surplus not then necessary for use within the district,
for use either within or without the district." C(Cal. Water Code, Section
22259 (West 1956) (irrigation districts). “A district may seli water or
the use thereof for any useful purpose and whenever there is a surplus,
dispose of the surplus to municipalities, public agencies, or consumers
Tocated without the district." Cal. Water Code, Section 31023 (West 1956)
(county water districts). "If its board deems it to be for the best in-
terests of the district, a district may enter into a contract for the
lease, sale, or use of any surplus water nct then necessary for use within
the district, for use either within or without the district,” Cal. Water
Code, Section 35425 (West 1956) (California water districts}. "Whenever
the board finds that there is a surplus of water above that which may be
required by consumers within the district, the district may sell or other-
wise dispose of such surplus water tec any persons, public corporations or
agencies, or other consumers.” C(Cal. Water Code, Section 71612 (West 1966)
(municipal water districts). "A district may provide, sell and deliver
surplus water not needed or required for domestic or municipal uses within
the district for beneficial purposes, but shall in every case be subject
to the paramount right of the district to discontinue suck supply in whole
or in part, and to take and hold, or o provide, sell ana deliver, such
water for domestic or municipal uses within =he district, upor one vear's
written notice to the purchaser or user of such Surpius water. Such notice
shall be given by the board whenever it shall be determined and declared
by resolution adopted by a two-third vote of the board that such water is
needed or required for domestic or municipal uses within the district."
Cal. Water Code App. 109-132 (West Supp. 1977) (Metropolitan Water District).

250/ Haun v. DeVaurs, 97 Caj. App.2d 841, 844, 218 P.2d 995 (1850.
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reasonably and beneficially required under Article 10, Section 2 of the

. . . . 251/ . , .
California Constituticn as surplus. 2L Cr vae othor hang, water which
p

the district is compelied to deliver outside of its boundaries duz g

. . 252 . . . . 253/
prior agreements e3¢/ or to satisfactiun of griov richis £/

is not surpius.
In addition, Articie 10, Section 2{a) of the (alifarniz Constitution prohibits

a municipal corporation from serving water withi: the .2vvice arza of another
Z2547

municipal corporation without that agency's consenz.
Individual district acts contain additional vestrictions as to district

sale of surplus water. Irrigation districts and Califcrnia water districts

255/

are not granted authority to sell water rights. They may lease or con-

tract their surplus water, but the State Treasurer must first approve ali

/

/ .
irrigation district agreements of more than three years 256 and all California

257/

water disirict agreements of more than one year. In approving or dis-

approving the agreement, the State Treasurer will consider whether surplus
water, in fact, exists in the district. 258/

These restrictions on the district's transfer of water outside of the
district's boundaries are consistent with the trust relationship that the
California courts have held exists between the water district and its land-
owners. An irrigation district is trustee for the Tandowners within ths

district and Timited in its trust to receive and distribute water to them. 239/

251/ Stevinson Water Dist. v. Roduner, 36 Cal.2d 264, 270, 223 P.2d 209 (1950).

252/ South Pasadena v. Pasadena. Land and Water Co., 152 Cal. 579, 593-94, 93
P. 490 (1908).

253/ Central Basin Municipal Water Dist. v. Fossette, 235 Cal. App.2d £89,
701, 45 Cal. Rptr. 651 (1965).

254/ Cal. Const. Art. 10, Section 9(a).

255/ Cal. Water Code, Sections 22262 and 25427 (wezt !

256/ Cal. Water Code, Section 22260 (West 1556).

257/ Cal. Water Code, Section 35426 (West Supp. 1977).

25 10 Cal. Admin. Code, Sections 1858 and 1878.

259/ Ivanhoe Irrigation Dist. v. A1l Parties and Persons, 47 Cal.2d 597, 624,
306 P.2d 824 (1957), reversed on other grounds, 357 U.S. 275, rehearing
denied, 358 U.S. 805 (1958).

383

— oy
50} .
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Thus, district landowners retain a preferential right to all district
water.

7. Private and Mutual Water Companies

Land developers will commonly create private or mutual water companies
as a method of distributing water. Typically, a private water company will
transfer shares of stock in the company to purchasers of land within the
development. 260/ Mutual water companies usually obtain water rights from
Tandowners and then issue securities to the landowners representing the
right to the water. 261/ Existing law may create substantial barriers to
a mutual or private water company's entry into water transfer markets.

a. Appurtenant Stock

Shareholders of a water company may choose to adopt articles of incor-
poration or bylaws that require water rights to be appurtenant to the land. 262/
Thus, where the articles and bylaws of the company stated that the stock was
appurtenant to the land described in the stock certificate, the California
Supreme Court held that the loss of the land through foreclosure imposed a
duty upon the holders of the stock certificates to transfer the documents
along with the land. 263/ On the other hand, where there is a failure to
present evidence of an appurtenancy provision in the articles or bylaws, the

court will not presume that the shares of stock are appurtenant. 264/

260/ 2 H. Rogers and A. Nichols, Water for California: Planning Law and
Practice Finance 253 (1967).

261/ 1d. at 255,

262/ Cal. Civil Code, Section 330.24 (West Supp. 1977;.

263/ Riverside Land Co. v. Jarvis, 174 Cal. 316, 325-29, 163 P. 5¢ (1917).

264/ Bank of Visalia v. Smith, 146 Cal. 398, 400-01, 81 P. 542 (1905). The
mere statement in the articles of incorporation that "such stock shall
be Tocated only upon the land owned by ... the person desiring to pur-
chase said stock" has been held to be insufficient to impose an appur-
tenancy requirement on the stock. Palo Verde Land and Water Co. v.
Edwards, 82 Cal. App. 52, 59, 254 p. g2 (19277.
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Such appurtenancy provisions reduce the water right's flexibility.
They fail to treat the water right as a separate ~eicurce from “he tand,

-

capabie of separate invesiment. ne possibiiity of traasfer s theverore
reduced.

6. Public Utility Requiation

(D
)

The threat of public utility ragulation i¢ 2 majer impedimenri to the
entry of private and mutual water companies intc the water transfer market. 265/
In Catifornia, any water corporation performing a service or delivering a
commodity to the public for compensation is subject to regulation by the

e .. 266/
Public Utilities Commission. 266,

The Commissicn may impose its authority
even i¥ the corporation performs tne service or delivers the cormcdity to

the public through an intermediary. 267/ A water company may devote its pro-
perty to public use by implication. The test of implied dedication is whether
or not those offering the service have expressly or impliedly held themselves
out as engaging in the business of supplying the water to the public as a
class. 268/

Corporations or associations organized for the delivery of water to
stockholders or members have obtained a partial exemption frcm Commission
regulation. Public Utility Code Section 2705 oprevents the Commission from
regulating mutual water companies which deliver water to their stockholders
and members, the State, any city, county, school district, or other public
district, or to any other mutual water company at cost. 269/ in addition,

the mutual water companies may perform the following acts without becoming

subject to Commission regulation:

J. Bain, R. Caves, and J. Margolis, supra note 16 at 87.
Cal. Pub. Util. Code, Section 216(b) (West 1975}.
267/ Cal. Pub. Util. Code, Section 216(c) (West 1975).
68/ Yucaipa Water Co. No. 1 v. Public Utilities Com., 54 Cal.2d 823, 827, 357
P.2d 295, 9 Cal. Rptr. 239 (1960).
269/ Cal. Water Code, Section 2705 {West 1975).
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(a) May deliver water at cos® to any lessee of its stock
or shares or other evidence of membar~shin whare sych 7o 2 33
in writing signed by the owner of such stock or h

evidence of membership and the “sizee thoren?
such mutual water company.

{5) May deliver water at cost t
holder, shareholder or member of suc
. provided
ireholder

0
such lease is in writing signe~ 5

or member and such lessea o7 < - Jdeh mutia?
water company.
(c) In a bona fide water smsriznny, bui for oo onger than

the existence of such emergency, may deliver water at cost to any
person owning or leasing real preoperty locaced within or adjacent
to the service area of such mutual water company, provided that
such water is delivered pursuant to a writtes contract signed by
such mutual water compary and the person to wham such water is
delivered.

(d) May deliver water pursuant o any contract for water sep-
vice made prior to October I, 1481, [3Y <n s2ttlemant of
litigation involving disputaed water rights or any judgment in such
litigation or (2) in consideration of the conveyance of a well,
water right, or easement for water distribution purposes.

A1l such leases and contracts shall be preserved for a period
of 10 years by a mutual water company and shall be subject to
inspectinn by the commission. 279/

Where a mutual water company chooses to market its water for a orofit

to the pudlic 22 or where none of the specified exemptinns apply, 212/

the Commission may be able to impcse its regulatory authority. The cost

5
of such public regulation to a water company is quite substantial. 273/

270/ 1d.

271/ "The term cost as used in this s=ction whal® be constriad to mean
without profit." 1Id.

272/ The mere sale of sfock by & water company to a shareholder does rot in-
sure the application of the exemption. lWhere the snareholder 15 not
independent of the water company from which 1t purchased the stock, the
California Supreme Court has refused to appiy the exemotion and has
imposed Commission regulation. Corona City Water Co. v. Public Utilities
Co., 54 Cal.2d 834, 838-40, 357 P.2d 301, 9 Cal. Rptr. 245 (19607.

273/ Rogers and Nichols have describaz the impact of Zommiscion ragulation as
follows:

The Commission then has pover o regulzir and contrel zlnost
every aspect of the company's expanded oceratisn ran ng from the
pPrice it can charge for water to the manner in which it must kKeep
its books. The change can be dramatic - from relatively informal
water operation run by a subdivider to a fs5rmal and technical pro-
cedure requiring the assistance of Tawyers and aczountants skilled
in the rules and regulations of the Commission. 2 Rogers and Nichels,
supra note 260 at 352.
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A public utility must obtain a certificate of public convenience and

necessity from the Commission before it can construct a piant, system

or extension. 274/ the Commission has broad authority to require detaiiad

275/

reporting by public utilities. The Commission also has authority

over the issuance of stocks and bonds. 276/ the establishment of rates

277/

. 2 275
and servicges - 278/

and other business practices. The threat of such
reguiations can substantially discourage the sale and transfer of water

rights held by water companies.

274/ Cal, Pub. Util. Code, Section 1001 et seqg. (West 1975).
275/ Cal. Pub. Util. Code, Section 581 et seq. (West 1973).
276/ Cal. Pub. Util. Code, Section 816 et seq. (West 1975).
277/ Cal. Pub. Util. Code, Section 451 et seq. {West 1875).
278/ Cal. Pub. Util. Code, Section 770 (West 1975).
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ITT. A Selective Review of Recent Water Rights Transfers in California
There appears to be Tittle empirical work availabie regarding the

. . 0 califapnia 218/ i
actual impact of water rights law on transfers in Laiifornia. —~  Critics
of the existing system have strenuously argued that legal impediments to

o . e 280/ -
water rights transfer prevent the efficient use of the resource. 20 The
following will review some recent successful and uncuccessful transfer
efforts in California.

A. City of Redding Transfer

On March 17, 1577, the City of Redding signed agreements with four
Tocal water districts for the sale of 2,626 acre-feet of its Central
Valley Project entitlement water for one year. 281/ Mountain Gate Community
Services District received 100 acre-feet at $9 per acre-foot, Summit City
Public Utility District received 26 acre-feet at $20 per acre-foot, Bella
Vista Water District received 2,000 acre-feet at $9 per acre-foot and
Shasta Dam Public Utility District received 500 acre-feet at %20 per acre-
foot. 282/

Redding was able to avoid some of the problems facing other transferors

because it claimed water under federal Central Valley Project appropriations.

279/ The singular exception appears to be the research conducted by Mason
- Gaffney on the Kaweah River system. M. Gaffney, "Disecaonomies Inherent
in Western Water Law: A California Case Study", Conference Proceedings,
Committee on the Economics of Water Resources Develooment and Committee
on the Economics of Range Use and Development of the Western Agricultural
Economics Research Council 55 (Rept. No. 9, 1961).
280/ M. Gaffney, supra note 14 at 80; J. Hirshleifer, Supra note 15 at 234-42.
281/ City of Redding and Bella Vista Water District, Agreement for Sale of
Water (two agreements) (March 21, 1977); City of Fedding and Snasta Dam
Area Public Utility District, Agreement for Sale of Water (Merch 21, 1977,
City of Redding and Mountain Gate Community Services District, Agreement
for Sale of Water (March 21, 1977); City of Redding and Summit City Public
oy UET]ity District, Agreement for Sale of Water (March 21, 1977).
Id.
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The terms of federal richts to appropriate water contain broad place of

uyse provisions which allow use of Projoect witer iroadnout the (entra |
Vailey. Thus, the City of Redding and the U.S. Bureav of Rerlamation aid
not nead to obtain a change of place &€ use grder From the State Water
o , 783/
Resources Control Board before S€iling wares To fre iscal districie.

e city avoided return flow chalierges %o the sa’: -~z2ozuse Sne crivinal

—

use by the city did not create return filow ciaimad by any parties.
The Bureau, which has the authority to disapprove all sales of Bureau

water outside of the boundaries of its contracicrs, encouragad and approved
this transaction. 285/

B. Paradise Irrigation District Transter

In May, 1977, Butte County, the Pacific Gas and Electric Company (P.G.&E.),
and the California Water Service (C.W.S.) negotiated an exchange agreement

with the Paradise Irrigation District (P.1.D.) invoiving an exchange of up to

286/ .

540 acre-feet of water. W.5. holds appropriative rights to water from

P.G.8E.'s Miocene Canal. 282/ for this year, F.G.4%. agreed to divert the
C.W.S. entitlement to P.I.D. 288/ C.W.S. obtained reciscement water through

the purchase of a portion of Butte County's 1977 State Water Project entitle-

239/

ment. P.I.D. agreed to pay $11,205 to P.G.&E. for the i1oss of water

250/

that could have been used for power nurpeses. C.W.S. received $10,800

283/ Cal. Water Code, Sections 1700-1706 (West 1971).

284/ Telephone conversation of November 17, 1977, with Carl Arness, Director
of Public Works, City of Redding.

285/ 1d.

286/ County of Butte, California Water Service, Facific Gas and Electric (o.
and Paradise Irrigation Dist., Water Diversion and Purchase Earezment
(May, 1877); Cal. Department of Water Rescurces, suora note 8 at 86.

287/ 1d.

288/ 1Id.
289/ Td.
2%/ Td.
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for the standard State Water Project charge, the administrative charge

and any additional pumping c@st imposed by the axcrange. 291/ Butte
County obtained $5,211 for the lcss of its State Water Project entivle-
ment., 292/ As with the City of Redding transfer, the absence of return
flow from the original uses reduced the potential chailenges to the agree-
menrt. 233/

C. City of Roseville Transfer

On August 10, 1977, the City of Roseville executed an agreement with
four water users along Dry Creek for the sale of 8 acre-feet per day of
treated effluent discharged into the creek between April 1 and October 31
of each year. 234/ The city's water supply is imported water, purchased
from the U.S. Bureau of Reclamation. 295/ Under a one-year agreement, the
city would sell the water to downstream users for fifty cents an acre-foot
with the option for annual renewal. 236/

The State Water Resources Control Board obtained a temporary restraining
order enjoining the downstream users from using the water of Dry Creek under

297/

this agreement. The Board noted that the city has discharged effluent

into the creek since 1925 and that 32 downstream users currently hold licenses

98/

to appropriate the effluent. 238 The Board contended that the agreement would

291/ 1d.

292/ 1d.

293/ Telephone conversation of November 17, 1977, with Don Blackstock, County
Counsel for the County of Butte.
Complaint for Injunction at 4, California v. City of Roseville, Civil
No. 49608, Cal. Super. Ct., Placer County, September 30, 1577.
U.S. Bureau of Reclamation, Contract Between the United States and the
City of Roseville Providing for Water Service (R.0. Draft, July 21, 1967).
Complaint for Injunction, Exhibit B, California v. City of Roseville,

- Civil No. 49608, Cal. Super. Ct., Placer County, September 30, 1977.
Order to Show Cause .and Temporary Restraining Order, California v. City
of Roseville, Civil No. 49608, Cal. Super. Ct., Placer County, September 30,
1977. :

298/ Complaint for Injunction at 3, California v. City of Rosevilie, Civil No.

43608, Cal. Super. Ct., Placer County, September 20, 1977.
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sell water that the city carno: wroperly claim given that the water "hes

~

been discnarged and aSandonad ints Ory Lraek bevons defendant Citv's
Jow ae K 299/ Ti I ~ S - +
boundaries." == Tha Placer Lounty Superior Court extenzed the tem-

P
;

porary restraining order until December 10, 1977, 70 &ilow aill parties to

reach a private settlement. On Novembar 30, 1977, 171 narties to the sale

1 - . < f - r%'- \_ ;
mutuaily zgreed 70 terminate the agresment. -

This Titigation indicates the difficulties facing water rights nolders
who seak to sell their return flow. Clarity as to the property rights in
return flow couid ensure a more efficient use of the resource.

[a]

D. Transfers in Adiudicated Groundwater 3asins

The zdjudication of groundwater basins in Southern California have pro-
vided the basis for the development of an extensive groundwater transfer
market. Basin adjudication involves a negotiated agreement, spurred by 1iti-
gation, which results in the allocation of pumping rights. Sellers transfer
their rights by reducing pumping to the extent of the transferred amount,
thus allowing the transferee correspondingly to increase his pumping production.

In 1965 the users of the Central Basin of Los Angeies County reached

agreement as to the distribution of "Allowed Pumping Allocations™ from the
301/

Y

ransfers, primarily invoiv-

ot

basin. In 1975, groundwater users executed 24

ing sales or leases, totaling 27,208 acre-feet. 3U4/ Such transfers accounted

299/ Complaint for Injunction at 4, California v. City of Roseville, Civil
No. 49608, Cal. Super. Ct., Placer County, September 30, 1977.

306/ City of Roseville, Virgil M. Zumalt, Ross Riolo, Ciro Matranca, and
Antone Riolo, Agreement to Terminate Contract Between City of Rosevilie
and Western Place County Farmers for a Waier Suppiy, Novemper 30, 1977.

301/ Central and West Basin Water Replenishment Dist. v. Adams, Civil No.
786656, Cal. Super. Ct., Los Angeles County, Octcker 11, 1965.

362/ Cal. Department of Water Resources, Bull. No. 180-75, Watermaster Service
in the West Coast Basin 42 (1975).
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for over ten percent of the 217,367 acre-feet Allowea Pumping Allocation
of the basin. 229/

Groundwater users of the West Basin of Los Angeles County reacrad a
similar agreement in 1961. 304/ Transfers within this basin have alsc
been extensive. In 1875 groundwater users executad 38 transfers. 305/

These transfers accounted for 24,17 acre-feet of water out of a Total
adjudicated right of 64,468.25 acre-feet within the basin. 306/ As noted
earlier, the San Fernando decision may have seriously threatened the trans-
ferability of adjudicated groundwater rights by restricting the use of the
mutual prescription formu]é for determining pumping rignts and by characterizing
the rights retained by overlying users through prescription as overlying

rights, rather than new, prescriptive rights. 37/

Unrestricted transfer of adjudicated rights may create some third party
costs which would not be internalized in the private transfer. Where one
pumper purchases a large amount of the pumping rights in an ajudicated basin,
the increased pumping might interfere with neighboring pumping operations.

A basin may contain some areas which are less susceptible to rechargs or
repienishment than others, therefore increased pumping by a transferee might
not be desirable. Finally, some coastal basins face the constant probiem of

salt water intrusion. Concentration of pumping rignts on land near *ne

coast might harm other wells in the coastal area. 398/ Parties to basin

303/ 1Id. at 89.

304/ California Water Service Co. v. Sidebotham & Son, 224 Cal. App.2d 715,
37 Cal. Rptr. 1 (1964).

305/ Cal. Department of Water Resources, Bull. No. 179-75, Waterraster Service
in the West Coast Basin 42 (1975).

306/ 1d. at 42 and 55.

307/ See earlier discussion of overlying rights at pages 29-31 suora.

308/ Telephone conversation of December 7, 1977, with Martin WheTan, attorney.




adjudication might resolve these problems by requiring watermaster
reviev and abproval of all transfers.

E. The Federal Water Banking Program in California

The federal Central Valley Project represents a %1.6 billion federal

209/ Co
~—=  The project con-

investment in Catifornia water supply development.
sists of a series of power plants, pumping plants storage faci]itfes, and
distribution systems affecting twenty-saven counties within the State. 310/
This interconnected system provides the conveyance capacity necessary to
transfer water throughout much of the Central Vailey.

The Emergency Drought Act of 1977 granted the Secretary of the Interior
the authority to establish a temporary water transfer program for the pur-
pose of minimizing losses resulting from the 1976-1977 drought. 311/ The
Act directed the Secretary, through the U.S. Bureau of Reclamation, to:

assist willing buyers in their purchases of available water

suppiies from willing sellers and to redistribute such water

to irrigators based upon priorities to be determined by the

Secretary within the constraints of state water laws, with the

objective of minimizing losses and damages resulting from the

drought .... 312/

The Act, adopted April 7, 1977, restricted the operation of the program to
e
a seven-month period with a terminaticn date of September 30, 1977. 313/

In California, the administration of this program has primarily involved

the purchase of water by the Bureau from Bureau water contractors along the

309/ Public Works for Water and Power Develcpment and Energy Research
Appropriation Bill, 1978; Hearinas Before the Subcommittee on Pubtic
Works of the House Committee on Appropriations, 95th Cong., Ist Sess.
350-51 (1577) (Statement of Act:ng Commissioner 0. D. Anderson).

310/ 1d.

311/ Act of April 7, 1977, Pub. L. No. 95-18 (to be codified in 43 U.S.C. Sec.
615v-615x).

312/ Ld

313/ T1d.
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Sacramento River for resale to water users in the San Joaguin Valley.
During the program's operation period the Bureau nurchased 46,43% acre-
feet of water from seven sellers at prices ranging from 315 an acre-foo:

314/

to 387 an acre-foot. he Bureau resold 42,533 acre-feet of water

to twenty-six buyers at a price of $53 an acre-foot plus conveyance
charges. 315/

The program administratively determined both buyers and prices of
water. The Act authorized the Secretary to estabiish the “priority of
need" for the transferred water by considering "state law, naticnal need,
and the effact of losing perennial crops due to the drought.” 216/ Water
users requiring water for the preservation of perennial crops received
first priority under the transfer program. 317/ Dairy and cattle operators
held a second priority to purchase water. Irrigation uses "determined to
be in the best interests of the contracting entity and the United States"

received a third and last priority. 318/ Thus,

the program did not
authorize private bidding for water among all potential users.

The Bureau also administratively determined the purchase and sale
prices of the water. Under the Act the purchase price could "not confer any
undue benefit or profit to any person or persons compared to what would have
been realized if the water had been used in the normal irrigation of crops

.\ 319/

adapted to the area. In California, the Bureau negotiated the purchase

314/ Phone conservation of November 18, 1977, with Ken Maxey, Repayment
Specialist, Division of Water and Land, U.S. Bureau of Reciamation,
Mid-Pacific Region.

Id.

Act of April 7, 1977, Pub. L. No. 95-18 {to be codified in 43 U.S.C.
Sec. 615v-615x).

42 Fed. Reg. 19611 (1977).

Id.

Act of April 7, 1977, Pub. L. No. 95-18 (to be codified in 43 U.S.C.
Sec. 615v-615x).
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pPrice by considering the seiler's net income aijusted by certain costs
alreacy incurred. ~—-

Tre Zureau's sale grize

Bureau's sale price fer the purchased =
could only cover the actual expenditures invoived in zcguiring and re-

. s . 32l \ . -1 .
distributing the water. —= Thus, the oraqrem vationed water aiiccation

through ¢ buyer praterence system and sivieted scfer rinply at cost.

F. The Metropolitan Water Disirict fxchange

During the 1977 year, the State Water Project contractors were
required to take deficiencies in entitlement water deliveries of 60 per-
cent vor agricuitural water users and 10 percent vor municipal end indus-
: o 322/ . : . IR
trial users. — In order to alleviate the hardship caused by these
curtailments in delivery, the Department of Water Resources negotiated
agreementis with several of its contractors to reduce deliveries in order
that the saved water could be administratively transferred to areas of
.. 323/ _ . . .
deficiency. — The Metropolitan Water District exchange agreement in-
volved the Targest administrative transfer of water among these agreements.
The Metropoiitan Water District (M.W.D.)} is the largest water contractor
with the State Water Project. It had a 1977 entitiement to Project water of

755,900 acre-feet. 324/ Under an agreement executed on February 10, 1577,

320/ 42 Fed. Reg. 19611 (1977).

2 1.

322/ Cal. Department of Water Resources, supra note § at 22.

323/ Lletter of February 24, 1977, to Metropoliten wkater District Trom
Renaid B. Robie, Director of the Department of Water Resources; letter
of ‘arch 18, 1977, to Jack A. Beaver, Genevral Manager, Sazn 3gvnarc
Valiey Water DTStrTCL from Ronaid . Roti 21 oF T =

of Water Resources; letter of March 18, 1 , to Lowell Q. Week
General Manager-Chief Engineer of Coachella Valley County watar D1str
from Ronald B. Robie, Director of the Department of Wa
letter of March 18, 1877, to Paul G. Payne, General Manager of *he
Desert Water Agency from Ronald B. Robie, Diracter of the Department of

Water Resources.
324/ Cel. Department of Water Resources. subrz note 5 at 23.

El
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M.W.D. egreed tec reduce by 309,000 to 400,000 acre-rfeot the amount o
water it would take from the State Water Project for tne year. 323/
M.W.D. further agreed to aliow the State Water Project to stop all
deliveries over the Tehachapis for the District by March 1, 1977. 328/
M.W.D. would compensate for the reduction in project deliveries by in-
creasing pumping from the Coloradn River. 327/ Areas of deficiency, such
as the San Joaquin Valley and the Marin Municipal Water District, received
some of this exchange water. 328/ These purchasers paid the Department of
Water Resources the charges for the exchange water plus any additional
conveyance costs. The exchange payments were then credited to M.W.D.'s
account. 329/

The exchange agreements were clearly a response to a crisis drought
situation. It is unlikely that such an administered transfer would occur

during normal water supply years.

325/ Memorandum of Understanding of February 10, 1977, signed by representatives
of the Metropolitan Water District, the Department of Water Resources,
U.S. Bureau of Reclamation, State Water Resources Control Board, East Bay
Municipal Utility District, Contra Costa County Water District and Marin
Municipal Water District.

326/ Letter of February 24, 1977, to Metropolitan Water District from Ronald

y 8. Robie, Director of the Department of Water Resources.

327/ 1d.

Cal. Department of Water Resources, supra note 8 at 85.

Memorandum of Understanding, upra note 325 at 2,




G. Transfers Within the Kings River Service Area

Tne Kings River Service Area encémpasses approximately twenty-2ight
water agencies witnin Tulare, Kings, and Fresno ccunties. The area has
had a substantial history of water righis conflict. Aporooriative or
riparian claimants filad at ieast 150 lawsuits between 1880 and 1910
over rignus o the river sysiem. 339/

In 1927, the water users entered into an agreement tc alioccate the
natural flow of the stream. 331/ This agreement, modified in 1949 and

1963, established a diversion schedule for all the parties. 332/ The

schedule sets the guantity, time, and manner of diversicn for each party. 333/
The certainty of this agreement provides a framework for a water transfers
market.

The 1963 supplement to the original agreement contained provisions
authorizing transfers between parties. 334/ The agreement requires the pro-
spective transferor to notify all parties of the contemplated transfer. 335/
In the event that the transfer "would result in any increase of river channel
losses adversely affecting" any of the remaining parties, the transferor
must reach agreement with the harmed parties before the watermaster will

administer the transfer. 336/

330/ J. Bain, R. Caves, & J. Margolis, supra note 16 at 422.

331/ Agreement Supplementing and Amending Water Right Indenture Dated
May 3, 1927, and Administrative Agreement Dated May 3, 1927, Each
as Amended and Supplemented June 1, 1949, Relating to Kings River
Water Association 1-11 (September 10, 1963).

332/ 1d. at 10.

333, Id.

334/ 1Id. at 19. Transfers outside of the service area are prchibited.
— Id. at 18.

335/ 1Id. at 19.

336/ Id. at 19-20.
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On July 7, 1977, Consolidated Irrigation District and Alta Irrigation
District executed a transfer pursuant to the transfer provisions of the 1963
supplemental agreement resulting in the exchange of 17,000 acre-feet of
water. 337/ Consolidated Irrigation District agreed to loan Alta Irrigation
District the water in exchange for Alta's first entitlement from the Kings

338/ Member units of the

River following the end of Alta's 1977 water run.
Kings River Water Association executed at least two other transfers during
the 1977 water year.

H. The Proposed Anderson Farms Transfer

In a June 8, 1977, letter the Berrenda Mesa Water District sought the
Department of Water Resources' consideration of a water rights transfer
from Anderson Farms Company to Berrenda Mesa Water District using State
Water Project storage and conveyance facilities. 339/ Anderson Farms
Company owns or leases approximately 11,335 acres in eastern Yolo County. 340/
The Company claimed riparian and pre-1914 appropriative rights to the Toe
Drain, a surface source west of the Sacramento River Deep Water Ship Channel. 341/

Berrenda Mesa Water District is a 53,000 acre member district of the Kern

County Water Agency. 3ae/ The district relies totally on imported water

supplies from the State Water Project. 343/

337/ Letter of June 22, 1977, from Eugene Huckabay, President, Alta
Irrigation sttr1ct to Board of Directors, Consolidated Irr1gat1on
District.

338/ 1d.

339/ Letter of August 1, 1977, from Ronald R. Robie, Director of the Depart-
ment of Water Resources, to H. Ronald Lampson, Engineer-Manager, Berrenda
Mesa Water District.

340/ Cal. State Water Resources Control Board Decision No. 1474 at 2
(September 22, 1977).

341/ taff Summary for Hearing, In the Matter of Alleged Waste, Unreascnable

Use, Unreasonable Method of Use or Unreasonable Method of Diversiri: of
Water by Anderson Farms Company 2 (August 24, 1977).
342/ Id.

343/ Cal. State Water Resources Control Board Decision No. 1474 at 3
(September 22, 1977).
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Under the proposed transfer, Anderson Farms wouid continucusly pump
groundwater which it woulc either discharge into the Sacramento River or
_— . . 344/ . - ! L
use for irrigation on its land. —~ Anderson Farms would reduce its
surface withdrawals from the Tce Drain to the extent that it used ground-
+ o : . : . 345/ NS NP : £ k) +
water tc irrigate i1ts land. —= The State Water Project would then
either reduce its releases from Crovilie Reservoir O increase aumping
from the Delta into the San Luis Reservoir to the amount Anderson Farms

has pumped from the groundwater. 346/ This storage would then be credited

to the Berrenda Mesa VWater District. 347/

The Department of Water Resources respended to the original proposal
by requesting assurances from the State Water Resources Control Board that
it would not object to the transfer or act to prevent its implementation. 348/
The Board would also have to provide further assurances that the transfer
would not violate the Board's emergency regulations regarding exports from
the Delta and that it would not reduce the State Water Project's export
allotment under those regulations. 343/ The district responded to the
Department's request by forwarding the proposal to the Board for its con-
sideration. 350/

The original proposal called for a twelve-month pumping period. The

proposal, as modified at the Board hearing, called for a ninety-day

344/ 1d. at 4
35/ 1d

346/ Id. at 4-5.
347/ 1d

348/ Letter of August 1, 1977, from Rcnald R. Robie, Director of the Cepart-
ment of Water Resources to H. Ronald Lampson, Engineer-Manager, Berrenda
Mesa Water District.

349/ 1Id.

350/ Letter of August 5, 1977, from H. Ronald Lampson, Engineer-Manager,
Berrenda Mesa Water District, to John Bryson, Chairman, State Water
Resources Control Board.
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experimental pumping period. The modified proposal further authorized
the Board to halt or modify pumping activities if the temporary pumping
caused adverse impacts within the basin. 351/

On September 2, 1977, the Board expressed disapproval of the pro-
posed transfer. The proposal was found to violate the emergency regulations
regardina export from the Delta, 1~ he potentially contrary to the public
interest and to constitute an unreasonable method of diversion under
Article 10, Section 2 of the California Constitution. 352/ The Board made
particularly broad findings with regard to Article 10, Section 2. It

noted that:

Many factors considered by this Board lead to our conclusion
that the proposal could result in an unreasonable method of
diversion. These include the reasonable possibility that the
proposal would seriously aggravate overdraft conditions, the
water quality implications of the proposal, the probable
adverse effects on surrounding wells, the potential effects
on Sacramento River flows, and the fact that Andco has only
correlative rights to the use of waters from the groundwater
basin. While evidence sufficient to conclusively deal with
many of these issues was lacking, the cumulative effect of
the unknowns involved prevents us from saying that the method
of diversion is reasonable. 353/

The actual impact of this decision on future transfers remains uncertain.
On one hand the decision might only apply to the restricted category of
transfers where the transferring parties require the use of State Water
Project facilities and where the Department of Water Resources conditions
the use of those facilities upon Board approval of the proposal. On the

other hand, the decision contains broad language regarding Article 10, Section 2,

351/ Cal. State Water Resources Control Board Decision No. 1474 at 4-5
(September 22, 1977).

352/ Cal. State Water Resources Control Board Decision No. 1474 at 6-15
(September 22, 1977).
353/ 1d. at 13-14. These findings were adopted October 20, 1977.
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which could conceivably be used in any reasonable method of diversion
case. In either case, though, the decision appears to increase the
uncertainty of the groundwater rights of a landowner who desires to

transfer his resource outside of the basin.
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ISSUES

1.

2.
3.

The Economics of Water Rights Transfers

Will the encouragement of water rights transfers promote a
more efficient use of the water resource?

What third party effects may result from such transfers?

How can those effects be internalized in the transfer process?

B. Legal Impediments to Transfer in California

1.

To what extent is the uncertain character of the water right
an obstacle to market transfers?

a.

Does the unquantified character of riparian rights affect
their marketability and the marketability of other rights?

What is the impact of unused riparian rights on water
rights transfers?

What is the impact of the Los Angeles v. San Fernando
decision on the development of secure property rights in
groundwater?

What is the impact on transfers of the uncertain nature
of pre-1914 appropriative rights? O0f the fact many
appropriative rights are measured in flows rather than
quantities?

Do municipal appropriations for future use affect the
certainty of other rights, thus discouraging transfers?

Does the exemption from due diligence for state filings
affect the certainty of other rights, thus discouraging
transfers?

To what extent does the uncertainty imposed by the reason-
able beneficial use requirement affect the transfer of
water rights?

To what extent do inflexibilities in water rights discourage
water rights transfers?

a.

Are riparian limitations as to place of use.a significant
restraint on the development of a water transfer market?

Does the Los Angeles v. San Fernando decision restrict
the flexibility of overlying groundwater rights, thus
discouraging water rights transfers?
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Is the requirement that an appropriator receive approval
for a change in point of diversion, place of use, or
purpose of use from the State Water Resources Control
Board a significant restraint on water rights transfers?

Under what rules should property rights in return flow
be allocated?

What is the impact of the County of Origin, Watershed
Protection Act, and Delta Protection Act on water rights
transfers?

Will Tocal ordinances restricting groundwater exports
from the basin have a significant impact on water rights
transfers?

What is the impact of general or special district acts
on transfers?

1. Should individual landowners within a district be
allowed to transfer their legal entitlement to
district water outside of the district?

2. Should district transfers be restricted to water
“surplus" to the needs of the district? If S0,
how should "surplus" be defined?

Should mutual water companies be discouraged from adopting
articles of incorporation or bylaws which require company
stock to be appurtenant to land?

Does the possibility of regulation by the Public Utilities

Commission significantly restrict mutual water companies
from marketing their water?
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