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EXECUTIVE SUMMARY

INTRODUCTION TO SWRCB CORE REGULATORY PROGRAM FEES

In approving the FY 1999/2000 budget and Senate Bill (SB) 390 (Chapter 686, Statutes of 1999), the
Governor asked the State Water Resources Control Board (SWRCB) to review the adequacy of its core
regulatory program fee structure and future funding needs. SWRCB then contracted with The Resources
Company to review the existing fee structure and develop practical alternatives for a revised fee structure
that meets the needs of the program, the regulated community, the Administration and the Legislature.
The Resources Company, in turn, took the following steps to complete its charge:

Reviewed existing documents that are applicable to SWRCB’s core regulatory programs, mandates,
and fees as well as previous analyses and legislation pertaining to core regulatory program fees.

Interviewed SWRCB management and staff as well as other key stakeholders regarding a “fair share™
concept and alternatives in which the proportion of core regulatory program funding derived from fee
payers (versus the general public) is a “fair share™ of total funding for the core regulatory program.

Conducted survey of (a) 25 other states to identify their NPDES permit fee structure and (b) 800
SWRCB dischargers, of which 116 responded, regarding their preferences for a revised fee system.

Analyzed the cconomic and political viability of identified fee alternatives in light of SWRCB’s
previous efforts to restructure its regulatory fees

Conducted focus group sessions of stakeholders needed to build a consensus (or at least to minimize
the oppasition) for proposed restructuring of the fees for the Board’s core regulatory programs.

The FY 1999/2000 Budget Bill and SB 390 call for SWRCB to provide the Legislature with its report on
the core regulatory program fee structure and funding needs by January 2001.

For the purpose of this fee study, SWRCB’s core regulatory program consists of the following programs:

National Pollutant Discharge Elimination System (NPDES) Program. In 1972, the federal Water
Pollution Control Act (also referred to as the Clean Water Act) was amended to make discharge of
pollutants to surface waters of the United State unlawful unless the discharge is in compliance with an
NPDES permit as issued, monitored and renewed every five years.

Stormwater Program. The 1987 amendments to the Clean Water Act established a framework for
regulating municipal, industrial and construction stormwater discharges under the NPDES program.
In November 1990, the U.S. Environmental Protection Agency (EPA) published final regulations that
(2) established stormwater permit application requirements for 11 different categories of industries,
including discharges of stormwater from construction projects that encompass five or more acres of
soil disturbance that are effectively prohibited unless the discharge is in compliance with an NPDES
permit; and (b) stormwater permit application requirements for municipal separate storm sewer
systems (MS4) serving a population of 100,000 persons or more.

Chapter 15 Program. This program implements regulations which establish a classification system
for waste and disposal sites and include requirements for siting, construction, operation, monitoring,
cleanup and closure. Regulated sites include landfills, surface impoundments, waste sites, and land
treatment units,

Non-Chapter 15 Program. Under the Non-Chapter 15 Program, waste discharge requirements
(WDR) orders issued by the State and Regional Boards under the authority of the Porter-Cologne
Water Quality Control Act address many types of waste discharges, including municipal, industrial
and commercial sources, which are not otherwise regulated under the NPDES Program or the Chapter
15 Program. This program helps protect California’s water resources from being adversely impacted
from such waste disposal operations.
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¢ Confined Animal Feeding Operations (CAFO) Program. In September 1998, EPA and the U.S.
Department of Agriculture released a Unified Strategy for Animal Feeding Operations (AFQ’s) that
presents a plan for addressing the water quality and public health impacts associated with large
AFO’s under the authority of Section 402 (NPDES) of the Clean Water Act.

e Section 401 Certification Program. Section 401 of the Clean Water Act requires the applicant for
any federal permit or license, which may result in a discharge to waters of the United States, to obtain
a certification from the affected state that the discharge will not violate that state’s water quality
standards. Generally, water quality certifications are issued to applicants for U.5. Army Corps of
Engineers permits for dredge or fill material or Federal energy Regulatory Commission licenses for
hydropower facilities.

CURRENT FUNDING OF SWRCB CORE REGULATORY PROGRAMS

In the FY 2000/01 budget, the General Fund provides 50% of the funding for SWRCB’s core regulatory
programs, while SWRCB permit fees and California Integrated Waste Management Board (CIWMB)
tipping fees provide 39% of the funding of the core regulatory programs (the remaining 11% is from
federal sources).

$5,708,218
11%
$15,251,658

$26,799,559 ' 11%
50%

B SWRCB Fees B Tipping Fees O General Fund OFederal Funds

i

As indicated on the previous page, one of the objectives of this study is to determine the “fair share™ of
core regulatory program funding to be derived from fee payers versus the general public (General Fund
tax revenues).

lqj
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Our survey of 800 permit holders included questions related to the proportion of funding for SWRCB's

core regulatory program they believe should be derived from permit fees (their “fair share™ of program

costs):

- About 40% of the respondents supported up to a 100% “fair share” funding of the core regulatory
program through permit fees.

- About 60% of the respondents supported up to a 60% “fair share™ funding of the core regulatory
program through permit fees.

- About 80% of the respondents supported up to a 50% “fair share” funding of the core regulatory
program through permit fees.

Based on the level of support indicated by the majority of respondents, we are recommending 50-
60% of core regulatory program funding as the “fair share” range to be covered by SWRCB fee
payers.

KEY ISSUES WITH THE EXISTING CORE REGULATORY PROGRAM FEE
STRUCTURE

Through our document reviews, interviews, surveys, and focus groups, we have identified the following
issues associated with the existing core regulatory program fee structure:

¢ Driven by State revenue needs. The existing fee structure — or more accurately, previously proposed
changes to the fee structure — has been driven by the State’s need or desire for more non-General
Fund revenues to cover the costs of SWRCB’s core regulatory programs.

¢ Inequitable fee structure. The existing fee structure is inequitable in two different ways:

- It includes point source discharges and all others included in the core regulatory program but
excludes non-point source dischargers that are not regulated through the core regulatory program.

- There is fee compaction (i.c., relatively little spread between the lowest and highest fees).

+ Inadequate distinction between dischargers and polluters. The existing fee structure does not
adequately differentiate between dischargers (i.e., those who discharge into surface water, ground
waters, or land in accordance with their permits) and polluters (i.e., those who violate their permit
requirements or do not have necessary permits at all).

Survey respondents and focus group participants identified other issues associated with the underlying
core regulatory programs, but they are outside the scope of this fee study. See Appendix A for the
questions and a summary of the 116 responses to our survey of about 800 SWRCB core regulatory
program stakeholders. See Appendix B for a summary of the issues and concerns raised by our four focus

groups.
The table on the opposite page summarizes the existing core regulatory program fee structure and the
approximate number of fee payers in each category in FY 1999-2000.

Lk
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CRITERIA FOR EVALUATING CORE REGULATORY PROGRAM FEE
STRUCTURE ALTERNATIVES

Through our document reviews, interviews and focus groups, we identified the following criteria for
evaluating SWRCB’s core regulatory program fee structure alternatives:

* Fair share is defined as the proportion of core regulatory program funding derived from fee payers
versus the general public.

* Equity among fee payers is defined in terms of three dimensions: (a) fee structure equity among
dischargers covered by the different core regulatory programs, (b) fee structure equity between
dischargers who comply with their permits and polluters who do not comply with their permits or fail
to obtain the required permits, and (c) fee structure equity among dischargers in the various categories
of fees applicable to the NPDES/WDR permits.

+ Predictability to fee payers is defined as the extent to which fee payers know what level of fees they
will pay over the life of the NPDES/WDR permit.

» Consistency with federal and State policies is defined as the extent to which the fee structure and
fee levels clearly correspond to water quality mandates and objectives in the federal Clean Water Act
and California’s Porter-Cologne Water Quality Control Act.

¢ Simplicity and understandability to fee payers is defined as the extent to which the fee structure
and fee levels are readily understood to the dischargers, the environmental community, and other
stakeholders of SWRCB’s core regulatory program.

+ Ease of implementation and administration is defined as the extent to which the fee structure and
fee levels — and changes to them — can be easily moved forward through approval in California’s
legislative and/or regulatory processes and execution by SWRCB.

= Stability of revenue to SWRCB is defined as the extent to which core regulatory program fee
revenues do not experience major year-to-year fluctuations unrelated to program changes made
during development of the annual budget.

* Balance of incentives and disincentives is defined as the extent to which the fee structure and fee
levels provide both incentives (e.g., lower fees, tax credits, expedited approvals, etc.) and
disincentives (e.g., higher fees, penalties, and legal cost recovery) for dischargers to comply with their
NPDES/WDR permits and to otherwise improve quality in watersheds they impact.

* Unbundling of permitting/monitoring from enforcement/abatement is defined as the extent to
which the fee structure and fee levels differentiate between performing (a) NPDES/WDR permitting
and monitoring compliance assurance activities and (b) investigatory, enforcement, and abatement
activities,

EXECUTIVE SUMMARY 3



CORE REGULATORY PROGRAM FEE STRUCTURE ALTERNATIVES

We identified four fee structure alternatives for SWRCB’s core regulatory programs. They are
summarized below.

¢ Alternative #1 — Existing Fee Structure

Under the status quo, SWRCB would retain the existing fee structure and levels adopted by SWRCB
and the Legislature in 1992. See the existing fee schedule on page 25 of this report.

* Alternative #£2 — Existing Fee Structure with Increased Fee Levels

Under this alternative, SWRCB would make the following changes to the existing fee structure, as
indicated on page 26 of this report:

a. Increase the statutory cap on fees to generate more of a “fair share™ of core regulatory program
resources (greater proportion from fee payers versus the general public) than does Alternative #1.

b. Increase other lower fees proportionately in order to reduce fee compaction.

¢ Alternative #3 — Existing Fee Structure with Increased Fee Levels and Other Changes
Under this altemative, SWRCB would make the following additional changes to the existing fee
structure, as indicated on page 27 of this report:

a. Increase the statutory cap on fees to generate more of a “fair share” of core regulatory program
resources than do Alternative £1 and 2.

b. Increase other lower fees proportionately in order to reduce fee compaction.

¢. Modify the existing stormwater permit fee structure for municipal separate storm sewer system
(MS4) permits from its existing two (2) categories (corresponding to more or less than 100,000
population) to correspond to the nine (9) NPDES/WDR fee categories.

d. Impose a surcharge of 10% of one-time and annual fees on each co-permittee for an NPDES,
WDR. or stormwater permit.

¢. Impose an annual NPDES or WDR permit fee on large confined animal feeding operations
(CAFO'’s) — which are currently defined as those having 1,000 or more animal units—instead of
a one-time fee of up to $2,000. The amount of the annual fee would be established by Regional
Boards using the same criteria that apply to NPDES permits or WDR’s, with an incentive in the
form of reduced fees for certification in a quality assurance program.

f. Charge dischargers who are not in compliance with their permits (or who fail to obtain required
permits) for the costs of RWQCB and SWRCB staff time spent on investigatory and enforcement
actions.

g. Impose late fees and finance charges on permittees who fail to pay permit fees or other charges at
the required time and on permittees who fail to obtain required permits.

* Alternative #4 — A New Fee Structure

Under this alternative, SWRCB would establish a new fee structure (incorporating the above
provisions) for the core regulatory program, as indicated on pages 28-31 of this report:

a. Impose one-time fees associated with NPDES/WDR and other permit processing:
1) Permit application fee: a one-time fee that would be paid at the time that a new NPDES or
WDR permit application is submitted.
2) Permit modification fee: a one-time fee that would be paid at the time that an application 10
amend an existing NPDES or WDR permit is submitted.

EXECUTIVE SUMMARY 6



3) Permit reissue fee: a one-time fee that would be paid at the time that an application to
reissue an existing NPDES or WDR permit.

b. Impose annual charges associated with NPDES/WDR and other permit monitoring and
inspection: :

1) Environmental risk charge: an annual charge that would reflect the characteristics of
discharges (loadings, toxicity, etc), and the nature of surface and/or ground waters impacted
by discharges based on the existing threat to water quality (TTWQ) rating of
dischargers.

2) Compliance determination charge: an annual charge that would be paid in conjunction with
determination that an NPDES or WDR permit holder is in compliance with its discharge
requirements. This charge would be based on the existing complexity (CPLX) rating of
dischargers.

3) Wastewater flow charge: an annual charge that would further differentiate among existing
wastewater dischargers based on the permitted baseline flow (volume) of their discharges.

CORE REGULATORY PROGRAM FEE STRUCTURE RECOMMENDATIONS

Based on our document reviews, interviews, focus groups and our own interviews, we are recommending
the following changes to SWRCB’s core regulatory program fee structure:

. “Fair share™ concept. Adopt the following concept for funding SWRCB"s core regulatory program,
which, in our opinion, is consistent with recommendations made by the Legislative Analyst™s Office.

SWRCE Core Regulatory Program Activities | Proposed Source of Funding

Permitting, monitoring and inspection Regulatory fees
Investigation and enforcement General Fund
Abatement " Fines and penalties

2. Recommended alternative. Adopt Alternative #3 to fund SWRCB core regulatory program permit
issuance, monitoring and inspection functions and activities.

3. Annual adjustment factor. Adopt an annual adjustment factor — utilizing the California Consumer
Price Index — to adjust the regulatory fees recommended in this report for inflation of core regulatory
program costs,

4. General Funding. Request continued State General Fund resources to cover the cost of core
regulatory program enforcement activities.

5. Investigation and enforcement cost recovery. Require SWRCB and/or RWQCB stafT to keep track
of time spent on NPDES/WDR permit investigation and enforcement activities and bill NPDES/WDR
permittees for such time and cost recovery at rates and procedures established in the State
Administrative Manual (SAM) in cases that result in violations.

6. Abatement account. Deposit funds received for investigation and enforcement cost recovery as well
as late fees and finance charges into a core regulatory program abatement account to be used for
cleanup activities and to fund grants for voluntary improvements to watersheds.

7. Adopt the implementation strategy and timetable described in Section VI of this report.

EXECUTIVE SUMMARY 7



Rationale for the SWRCB Core Regulatory Program Fee Structure Recommendations

» Focus group evaluation of fee structure alternatives. On September 20%, we facilitated a follow-
up focus group session in which 13 participants were asked to evaluate the four fee structure
alternatives. The group included 4 industry representatives, 2 municipal wastewaler representatives,
1 municipal stormwater representative, 1 solid waste representative, and 3 agriculture representatives.
Section V of this report summarizes the results of the focus group evaluation of fee structure
alternatives. In essence, focus group participants:

Generally agreed that (a) SWRCB fees should generate a “fair share™ of the total funding for
permit issuance, monitoring and inspection activities while (b) SWRCB point-source permit
enforcement activities and all non-point- source activities should be paid for with General Fund
dollars and not with SWRCB fees.

Indicated that Alternative #4 (a new fee structure) would not be economically or politically
acceptable to fee payers, because it is deemed too complicated.

Requested more information for Alternatives #1 - #3, including fee revenue schedules for
actual or projected fec payers as well as stacked bar charts and pie charts depicting the trends in
core regulatory program funding for 1995/96 through 1999/2000.

Suggested additional layerings of areawide (MS 4) stormwater permit fees along the lines of
NPDES permits (i.e., changing from two fee categories to nine fee categories).

Suggested lowering the 25% co-permittee surcharge originally proposed to the 10% level
eventually included in Alternative #3.

Indicated the need to avoid charging landfill operators with both Chapter 15 WDR fees and
CIWMB tipping fees.

Indicated the need to avoid charging dredge and fill permit holders with both upfront Section 401
certification fees and subsequent WDR fees.

¢ Consulting team evaluation of fee structure alternatives. During Phase II of the study, our
consulting team independently evaluated the fee structure alternatives. Section V of this report
summarizes the results of our evaluation of fee structure alternatives. In essence, we concluded that:

Alternative #3 would result in an estimated 61% of core regulatory program funding being
derived from SWRCB fees compared to 28% for Alternative #1 (status quo). We believe that
Alternative #3 generates a “fair share™ of SWRCB and tipping fee revenue to cover permitting,
monitoring and inspection activities.

Alternative #3 would result in an estimated 20% General Funding of the core regulatory program
compared to 50% for Alternative #1 (status quo). We believe that is a reasonable level of General
Fund support to cover investigation and enforcement activities.

The predictability of fees to permittees will depend on how the system is administered. If one-
time and annual fees continue to be fixed under the California Code of Regulations (CCR), then
they will be very predictable to fee payers. If one-time and annual fees are codified under the
CCR with an annual adjustment for inflation, then they will still be quite predictable to fee
payers. If one-time and annual fees are adjusted annually to meet SWRCB budget requirements,
then they will be less predictable to fee payers.

The stability of SWRCB fee revenue will depend on whether or not there is an annual adjustment
of both one-time and annual fees for inflation. If there is such an annual adjustment factor, then
SWRCB fees should largely cover increases in SWRCB and RWQCB staffing and operating
costs (to the extent that they increase at the rate of inflation). However, it is important to point out
that non-SWRCB fee revenues would also have to increase by the rate of inflation in order to
adequately cover the remaining costs of core regulatory programs.

EXECUTIVE SUMMARY s
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STUDY OBJECTIVES, SCOPE AND CONSTRAINTS

STUDY OBJECTIVES AND SCOPE

The purpose of this consulting study is to assist SWRCB management and staff to determine if there are
financially and politically viable alternatives to existing core regulatory program fees so that permittees
pay an appropriate share of the costs of operating and administering the program, versus the amount
contributed by the general public via general tax revenues. Study objectives included:

e Reviewing existing documents that are applicable to SWRCB’s core regulatory programs, mandates,
costs, and fees as well as previous analyses and legislation pertaining to core regulatory program fees.

¢ Interviewing SWRCB management and staff as well as other key stakeholders regarding a “fair
share” concept and fee alternatives.

* Analyzing the financial and political viability of identified fee alternatives in light of the Board’s
previous efforts to restructure its regulatory fees.

¢ Conducting focus group sessions of stakeholders needed to build a consensus (or at least to minimize
the opposition) for proposed restructuring of fees for the Board’s core regulatory programs.

We divided the consulting study into two phases. Phase | consisted of the following six tasks:
1. Reviewing documents on fee programs
- Obtaining, compiling, reviewing, and organizing background documents pertaining to the
Board’s core regulatory programs.

- Review fee restructuring processes, findings and recommendations of the Department of Toxic
Substances Control to determine if there are “lessons learned” that are applicable to SWRCB.

= Determining the extent to which the workload and cost information being developed in the SB
390 needs analysis can be used to support SWRCB regulatory fee analysis and justification.

2. Interviewing SWRCB management and staff

- Interviewing key SWR;CB managers and staff from SWRCB's Executive Office, Division of
Administrative Services, Division of Water Quality, and Division of Clean Water Programs.

3. Interviewing other key stakeholders

- Interviewing other key stakeholders from the Department of Finance and the Legislative
Analyst’s Office.
4. Conducting surveys of other states and SWRCB dischargers
- Conducted a survey of 25 other states to identify their NPDES permit fee structure.

- Conducted a survey of approximately 800 SWRCB dischargers, of which 116 responded,
regarding their preferences for a revised fee system.

5. Developing a “fair share” construct
- Developing the “fair share” construct presented at the consultant oral interview for the study.
6. Identifying and outlining alternative fee structures

- Preparing a list of prospective changes to SWRCB’s existing core regulatory program fee
structure.

- Outlining elements of an alternative fee structure(s) for the core regulatory program.

STUDY OBJECTIVES, SCOPE AND CONSTRAINTS 9



Phase 1l consisted of the following four tasks:
7. Conducting focus groups of stakeholders

- Conducting three focus group sessions to identify issues and concerns of stakeholders affected by
the following core regulatory and other programs: (1) NPDES and non-Chapter 15 programs,
(2) agriculture and confined animal feeding operations (CAFO) programs, and (3) stormwater and

Chapter 15 programs.

- Conducting a follow-up focus group session to (a) present and discuss the results of the first
round of focus groups, (b) to determine if a consensus can be reached regarding a “fair share™ of
the core regulatory program to be funded through fees, and (c) evaluate fee structure alternatives
against established criteria.

8. Conducting an analysis of fee structure alternatives

- Conducting an analysis of fee alternatives within the constraints of (a) the study scope and
(b) available information on core regulatory program costs.

- Projecting the 1999-2000 revenues that would be generated by each fee structure alternative.
- Identifying the key pros and cons of each fee structure alternative.
9. Developing recommendations of stakeholders and/or consulting team

- Developing consultant recommendations regarding the SWRCB core regulatory program fee
structure, an implementation timetable, and a proposed legislative strategy.

- - Conduct exit conferences with appropriate staff from the Legislative Analyst’s Office, the
Department of Finance, the California Environmental Protection Agency, and the Legislature.

10. Preparing, reviewing and presenting a final report

- Drafting, reviewing, finalizing and presenting this final report on the SWRCB core regulatory
program fee study.

STUDY CONSTRAINTS

The core regulatory program fee alternatives and recommendations presented in this report are
constrained in two ways:

» Core regulatory program service levels. SWRCB staff are currently in the process of conducting a
needs analysis of the core regulatory program as mandated by SB 390, which requires SWRCB
“to report to the Legislature on the funding needs for its core regulatory programs, including a review
of the current fees collected by the SWRCB.” The report is due to the Legislature by January 1,
2001. Accordingly, this fee study focused on fee structure alternatives relative to current funding
needs.

¢ Core regulatory program services and staffing. Participants in the first round of three focus
groups expressed concerns about (a) the quality and timeliness of core regulatory program services
provided by the Regional Water Quality Control Boards and (b) RWQCB staffing levels and abilities.
However, this fee study focused on fee structure alternatives that are not predicated on changes in
core regulatory programs and/or staffing. While there may be appropriate consensus about program
expectations and implementation, the fee study focused on fee structure alternatives, not program
modification. ; i

STUDY OBJECTIVES, SCOPE AND CONSTRAINTS 10
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CORE REGULATORY PROGRAM MANDATES AND FUNDING

INTRODUCTION TO SWRCB CORE REGULATORY PROGRAMS

SWRCB’s core regulatory program has traditionally consisted of four parts, which are summarized
below:

National Pollutant Discharge Elimination System (NPDES) Program. In 1972, the federal Water
Pollution Control Act (also referred to as the Clean Water Act) was amended to make discharge of
pollutants to surface waters of the United State unlawful unless the discharge is in compliance with an
NPDES permit as issued, monitored and renewed every five years.

Stormwater Program. The 1987 amendments to the Clean Water Act established a framework for
regulating municipal and industrial stormwater discharges under the NPDES program. In November
1990, the U.S. Environmental Protection Agency (EPA) published final regulations that
(a) established stormwater permit application requirements for 11 different categories of industries,
including discharges of stormwater from construction projects that encompass five or more acres of
soil disturbance that are effectively prohibited unless the discharge is in compliance with an NPDES
permit; and (b) stormwater permit application requirements for municipal separate storm sewer
systems (MS4) serving a population of 100,000 persons or more.

Chapter 15 Program. This program implements regulations which establish a classification system
for waste and disposal sites and include requirements for siting, construction, operation, monitoring,
cleanup and closure. Regulated sites include landfills, surface impoundments, waste sites, and land
treatment units.

Non-Chapter 15 Program. Under the Non-Chapter 15 Program, waste discharge requirements
(WDR) orders issued by the State and Regional Boards under the authority of the Porter-Cologne
Water Quality Control Act address many types of waste discharges, including municipal, industrial
and commercial sources, which are not otherwise regulated under the NPDES Program or the Chapter
15 Program. This program helps protect California’s water resources from being adversely impacted
from such waste disposal operations.

For the purpose of this fee study, we have included two other regulatory programs as part of SWRCB's
core regulatory programs:

Confined Animal Feeding Operations (CAFO) Program. In September 1998, EPA and the U.S.
Department of Agriculture released a Unified Strategy for Animal Feeding Operations (AFO’s) that
presents a plan for addressing the water quality and public health impacts associated with large
AFO’s under the authority of Section 402 of the Clean Water Act (NPDES Program).

Section 401 Certification Program. Section 401 of the Clean Water Act requires the applicant for
any federal permit or license, which may result in a discharge to waters of the United States, to obtain
a certification from the affected state that the discharge will not violate that state’s water quality
standards. Generally, water quality certifications are issued to applicants for U.S. Army Corps of
Engineers permits for dredge or fill material or Federal energy Regulatory Commission licenses for
hydropower facilities.

FEDERAL AND STATE MANDATES APPLICABLE TO CORE REGULATORY
PROGRAMS

The table on the following page summarizes the federal and State mandates pertaining to the core
regulatory programs covered by the fee study.

CORE REGULATORY PROGRAM MANDATES AND FUNDING 11



Summary of Core Regulatory Program Mandates

Program

Federal Mandates

State Mandates

National Pollution
Discharge
Elimination
System (NPDES)
Permits

INPDES
Stormwater
Permits

Non-Chapter 15
Vastewater
Discharge
Requirements

Chapter 15
Wastewater
Discharge
JR|=.'n:|:.|irm'l'imﬂ.-ms

Section 401
Certifications

NPDES Confined

nimal Feeding
Operation (CAFO)
Permits

+ Public Law 92-500 — Water
Pollution Control Act (Clean
Water Act of 1972) and
subsequent amendments

» Clean Water Act Section 402(p)

» Code of Federal Regulations,
Title 40, Part 122

» Clean Water Act Section 401

¢ Public Law 92-500 - Water
Pollution Control Act (Clean
Water Act of 1972) and
subsequent amendments

» US EPA and US DOA, Unified
Strategy for Animal Feeding
Operations

« California Water Code Division 7,
commencing with Section 13000 (the
Porter-Cologne Water Quality Control
Act)

» California Water Code Division 7,
commencing with Seclion 13000 (the
Porter-Cologne Water Quality Control
Act)

« Section 13263 of the California Water
Code

« Sections 13172, 13226-13227, 13268-
13270, and 13304 of the California Water

Code

« Chapter 656, Statutes of 1893 (AB 1220),
including Public Resources Code Section
43508

» Chapter 418, Statutes of 1593 (SB 1082),
Chapter 419, Statutes of 1983 (SB 1185)
and miscellaneous sections of the Public
Resources Code and the Health and
Safety Code

s Section 13160 of the California Water
Code

CORE REGULATORY PROGRAM MANDATES AND FUNDING




EXISTING SOURCES OF FUNDING FOR CORE REGULATORY PROGRAMS

The pie charts below summarize funding of SWRCRB's core regulatory programs for the current and
previous fiscal years.

FY 28660-2001
$5,708,218
11%
$15,251,658
28%
$26,799,559 -/ $6,036,000
1%
50%

O SWRCB Fees OTipping Fees OGeneral Fund 8 Federal Funds

FY 1999-2000

$14,735,203
32%

$19,792,641
43%

[oSWRCB Fees OTipping Fees O General Fund @Federal Funds |
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RECOMMENDED “FAIR SHARE” CONCEPT VERSUS “POLLUTER PAYS
PRINCIPLE”

Beginning with its analysis of the 1990-91 Budget Bill, the Legislative Analyst’s Office (LAQO) began
calling for greater use of fees — rather than the State’s General Fund — for financing resource and
environmental protection programs through:

¢  User fees for programs that provide a direct benefit to an identifiable population or group and that can
be charged to the people who directly benefit from these programs.

* “Polluter pays fees” that require private individuals or businesses who use or degrade a public
resource (such as air, water or wildlife) to pay all or a portion of the social costs imposed by their use
of the resource. LAO staff indicated that “polluter pays fees” are generally used in two ways:

- Regulatory fees are used to prevent or reduce the degradation of the public resource by
regulating private activities.

- Impact fees are used to restors or enhance a public resource after it has been degraded or used;
they act as a proxy for the costs of using the resource.

LAO staff called for waste discharge fees to people who discharge wastes onto land or waters to pay for
a portion of the costs of SWRCB programs for regulating the amount and kind of wastes that can be
discharged. LAO staff also recommended enactment of legislation requiring regulatory fees to be
adjusted annually to fully cover the costs of SWRCB’s regulatory programs.

LAO staff have divided SWRCB regulatory activities into four areas: (1) issuance and periodic renewal of
permits, (2) inspection of waste treatment works, (3) evaluation of monitoring data, and (4) enforcement
of water quality standards/permit limits. However, LAO staff have not indicated which of the above
regulatory activities should be covered by fees.

In keeping with the spirit of the LAQ recommendations, we believe it is necessary to differentiate among
three categories of SWRCB activities:

¢ Permitting, monitoring, and inspection activities that fit the LAQ’s definition of regulatory fees.

# Investigation and enforcement activities that do not really fit the LAO’s definition of regulatory
fees, because SWRCB time and costs spent on these activities are not related to the nature and/or
volume of discharges by individual permittees.

¢ Abatement activities that fit the LAQO’s definition of what should be covered by impact fees.

Applying these three categories to the LAO philosophy on fees, we believe that SWRCB core regulatory
program activities should be funded as indicated below:

SWRCB Core Regulatory Program Activities | Proposed Source of Funding

Permitting, monitoring and inspection Regulatory fees
Investigation and enforcement General Fund
Abatement Fines and penalties

We define the above matrix as a “fair share” approach to funding of SWRCB’s core regulatory programs.

CORE REGULATORY PROGRAM MANDATES AND FUNDING 16
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IDENTIFICATION OF FEE STRUCTURE ALTERNATIVES

OVERVIW OF EXISTING CORE REGULATORY PROGRAM FEE STRUCTURE

SWRCB’s existing fee structure was adopted in 1992 by regulation under Section 2200 of Title 23 of the
California Code of Regulations. Fees are assessed on a sliding scale and range from 3250 to the statutory
cap of $10,000. The scale is based on the size and volume of discharge, the threat to water quality, and
the complexity of the discharge:

# Threat to water quality (TTWQ). Threat to Water Quality is a relative categorization of the waste
discharge's potential effect upon surface or ground water quality and the beneficial uses of those
waters. Category | includes those discharges which could cause long-term loss of beneficial use, such
as a drinking water supply, aquatic habitat, etc. Category 11 includes those discharges which could
impair the designated beneficial uses, cause short-term violations of water quality objectives, violate
secondary drinking water standards, etc. Category I1I are those discharges which could degrade water
quality without violating objectives or could cause minor impairment of beneficial uses.

+ Complexity (CPLX) of discharge. Complexity is a relative categorization of the nature of the waste
discharge. Category (a) includes any major NPDES discharge, any influent involving priority
pollutants or toxics, those discharges having numerous discharge points or ground water monitoring,
etc. Category (b) includes those dischargers not in (a) who have physical, chemical, or biological
treatment systems, any Class II or Il waste management unit, etc. Category (b) treatment systems
exclude septic systems with subsurface disposal. All other discharges are ranked in Category (c).

"HISTORY OF SWRCB FEES FOR CORE REGULATORY PROGRAMS

The table on the following page summarizes the legislative history of fees for SWRCB core
regulatory programs.
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History of SWRCB Annual Fees for Core Regulatory Programs

1967

State Water Resources Control Board (SWRCB) created by the Legislamre.

1968

Porter-Cologne Water Quality Control Act directed the SWRCB to establish
water quality policies and standards to safeguard the State’s water resources.

Waste Discharge Requirements (WDR) permits established to regulate
discharges based on waste constituents, associated activity, applicable federal
and state provisions, and the beneficial use of the receiving water.

1982

Filing fee paid for WDR’s increased. Since the WDR does not expire, a fee was
paid only if the permittee made a significant, material change to the WDR.
National Pollutant Discharge Elimination System (NPDES) permittees paid up to
a $50,000 filing fee every five years to renew their permits.

1988

SWRCB proposed legislation authorizing annual waste discharge fees for surface
and land discharges.

1989

Chapter 627, Statutes of 1989 enacted annual waste discharge fee and created the
Waste Discharge Permit Fund.

FY 920/91

SWRCB started collecting annual waste discharge fees. Approximately $1.9
million was collected in the fiscal vear. The fee schedule has the same format as
the current schedule, but with lower fees.

FY 91/92

Fee schedule revised to a sliding scale based on relative threat to water quality to
fund an augmentation. This is the fee schedule currently used to assess annual
fees for WDRs.

FY 21/92

SWRCB prepared/submitted a report (in response to the Supplemental Report of
the 1991 Budget Act) identifying four alternatives to generate an additional$3.8
million to augment permitting, inspection, and enforcement activities.

1992

Assemblyman Sher sponsored legislation (AB 3693) to increase the statutory cap
on NPDES/WDR permit fees from $10,000 to $150,000; the legislation failed.

IDENTIFICATION OF FEE STRUCTURE ALTERNATIVES
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