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CALIFORNIA REGIONAL WATER QUALITY CONTROL WATER BOARD
SAN FRANCISCO BAY REGION

ORDER NO. R2-2011-00XX
ADOPTION OF FINAL SITE CLEANUP REQUIREMENTS FOR:

GOLDEN GATE WAY, LLC

WILLIAM PEACOCK

YOLANDA M. PEACOCK

JEANNE K. STEWART

TOMMY LEE STEWART

JEANNE’S HAMLIN CLEANERS

JEANNE STEWART dba HAMLIN CLEANERS
LEONARD A. GROSS

LEONARD A. GROSS PROFESSIONAL CORPORATION
For the property located at

3425 GOLDEN GATE WAY
LAFAYETTE
CONTRA COSTA COUNTY

1. Site Location: The site is located at 3421, 3423, and 3425 Golden Gate Way, in a mixed
residential and commercial area of Lafayette. The site is developed with a single-story
office (3421 Golden Gate Way), a wood shop (3423 Golden Gate Way), and a warehouse
building (3425 Golden Gate Way). The site layout is shown on attached Figure 1. As of
December 2010, the northern portions of the 3423 and 3425 Golden Gate Way buildings
are used for office space; the southern portions of the 3423 and 3425 Golden Gate Way
buildings are used as a wood shop and a storage warehouse for construction supplies and
equipment, respectively. The eastern and southern portions of the site consist of asphalt-
paved parking and driveway areas. Surface topography is generally flat with an elevation
of approximately 320 feet above mean sea level. The regional topography slopes gently to
the south-southeast toward Lafayette Creek bounding the site to the southeast. A multi-
family residential property is located immediately west of the site. Residential and
commercial buildings are present north of the site, across Golden Gate Way.

2. Site History: The site consists of two distinct parcels: Assessor’s Parcel No. 233-051-016
(016 Parcel), and 233-051-017 (017 Parcel). The site was originally developed with the
current building in approximately 1950, and has housed four business addresses (3419,
3421, 3423, and 3425 Golden Gate Way) since the building was constructed. From
approximately 1956 to 1999, a dry cleaning business (Hamlin Cleaners) operated on the
016 parcel, at the 3425 Golden Gate Way location. In 2008, dry cleaning solvent
contamination was discovered in soil and groundwater beneath the 016 Parcel. The





subsequent environmental investigations indicated that the contamination has migrated
beneath the adjacent 017 Parcel. There is no evidence that solvent using businesses ever
operated at the 017 Parcel.

a.

Dry Cleaning Business Operation: Hamlin Cleaners was started in 1956 by
Zelma and Robert Hamlin. The Hamlins operated the business until 1960 when it
was sold to Henry and Doreen Stross. The Strosses operated Hamlin Cleaners
from 1960 until 1978. The Hamlins and the Strosses are all deceased.

Ronald Monroe purchased the business in 1978 from Henry and Doreen Stross.

He operated and controlled the business from 1978 until his death in 1985, after
which the business was sold to Jeanne K. Stewart in 1986. Ronald Monroe’s sons
(Scott Monroe and Matthew Monroe) worked in the business. Ronald Monroe and
Matthew Monroe are both deceased.

Jeanne K. Stewart and Tommy Lee Stewart dba Hamlin Cleaners and Jeanne’s
Hamlin Cleaners operated a dry cleaning business at the site from March 1986 to
March 1999.

Since 1999, Peacock Construction, Inc. has utilized the 3425 Golden Gate Way to
store construction equipment and supplies.

Land Ownership: The 016 and 017 Parcels have been owned by several different
owners since the 1950s. The chain of title to the respective parcels is as follows:

Assessor’s Parcel No. 233-051-016

1950 - William M. Hamlin grants title to Robert L. Hamlin and Zelma Lee Hamlin

1953 - Zelma Lee Hamlin grants title to Robert L. Hamlin as sole owner

1978 - Robert L. Hamlin grants title to Henry A. Stross and Doreen M. Stross

1978 - Henry A. Stross and Doreen M. Stross grant title to Scott Vincent Monroe

1980 - Scott Vincent Monroe grants to Contractors Capital Corp., Trustee

1981 - Contractors Capital Corp., Trustee grants to Leonard A. Gross, and Leonard
A. Gross Professional Corporation

1985 — Linda Capin Gross quitclaims and grants to Leonard A. Gross her interest
in the property

1987 - Leonard A. Gross grants to William H. Peacock and Yolanda M. Peacock

1990 - William H. Peacock and Yolanda M. Peacock grant 10 percent of their title
to James S. Peacock and Margaret M. Peacock

1990 - William H. Peacock, Yolanda M. Peacock, James S. Peacock, and Margaret
M. Peacock grant title to Golden Gate Associates

2010 — Golden Gate Associates grants title to Golden Gate Way, LLC

Assessor’s Parcel No. 233-051-017
1945 - Sewall Smith and Mary Siebert Smith grant title to John S Martino and
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Emma Martino

1951 - John S Martino and Emma Martino grant title to Louis Martino and
Geraldine Martino

1977 - Louis Martino and Geraldine Martino grant title to The Martino Family
Trust, Louis J. Martino and Geraldine G. Martino Trustees

1984 - The Martino Family Trust, Louis J. Martino and Geraldine G. Martino
Trustees grant title to William H. Peacock and Yolanda M. Peacock

1990 - William H. Peacock and Yolanda M. Peacock grant 10 percent of their title
to James S. Peacock and Margaret M. Peacock

1990 - William H. Peacock, Yolanda M. Peacock, James S. Peacock, and Margaret
M. Peacock grant title to Golden Gate Associates

2010 — Golden Gate Associates grants title to Golden Gate Way LLC

As stated above the Hamlins, the Strosses, and Ronald Monroe are deceased. Since mid-
1980’ both parcels were under the same ownership (Peacock’s, Golden Gate Associates,
and Golden Gate Way, LLC). In 2010, Golden Gate Associates merged out of existence
in California into a new business entity, Golden Gate Way, LLC.

Golden Gate Associates and Golden Gate Way, LLC have thus far coordinated various
tasks to facilitate the investigation and clean-up of the site.

Named Dischargers:

GOLDEN GATE WAY, LLC is named as a discharger because it has owned the
land since July 2010, has knowledge of land contamination, it had the legal ability
to prevent migration of contaminants, and also because it is a surviving entity from
the merger of Golden Gate Associates, the entity which purchased the land in
1987, at the time of the activity that resulted in the discharge, had knowledge of
the discharge or the activities that caused the discharge, and had the legal ability to
prevent the discharge and migration of contaminants. Golden Gate Associates
leased the site to Jeanne Stewart dry cleaning operations from 1987 and 1999.

WILLIAM H. PEACOCK AND YOLANDA M. PEACOCK are named as
dischargers because they owned the land between November 2, 1987, and January
5, 1990, and they were general partners of Golden Gate Associates, that owned the
land between January 5, 1990, and July 1, 2010, at the time of the activity that
resulted in the discharge, had knowledge of the discharge or the activities that
caused the discharge, and had the legal ability to prevent the discharge and
migration of contaminants. They leased the site to Jeanne Stewart dry cleaning
operations from 1987 and 1999 as individuals, and as representatives of Golden
Gate Associates.





e LEONARD A. GROSS, AND LEONARD A. GROSS PROFESSIONAL
CORPORATION are named as dischargers because they owned the land between
September 16, 1981, and November 2, 1987, at the time of the activity that
resulted in the discharge, had knowledge of the discharge or the activities that
caused the discharge, and had the legal ability to prevent the discharge and
migration of contaminants. They leased the site to two different dry cleaning
operations: Ronald Monroe from 1981 to 1986, and the Stewarts from 1986 to
1987.

e JEANNE’S HAMLIN CLEANERS, JEANNE STEWART dba HAMLIN
CLEANERS, JEANNE KAY STEWART, AND TOMMY LEE STEWART are
named as dischargers because they conducted dry cleaning operations at the site
between April 1, 1986 to 1999, that resulted in discharge of solvents into
subsurface and contamination of soil and groundwater beneath the site, had
knowledge of the discharge, and had the ability to prevent the discharge.

The owners of the 017 Parcel are not named as dischargers because there is no evidence
that contamination originated at the 017 Parcel. If additional information is submitted
indicating that other parties caused or permitted any waste to be discharged on the site
where it entered or could have entered waters of the state, the Water Board will consider
adding those parties’ names to this order. The Board declines to exercise its discretion to
name Scott Monroe to this Order for the reasons stated in the Response to Comments, the
substance of which is incorporated herein by reference.

The parties named in this Order are “persons” within the meaning of Water Code section
13304, and have caused discharges as alleged herein consistent with the California Water
Code, Water Quality Orders including but not limited to In the Matter of Zoecon
Corporation, Order No. WQ 86-2 and In the Matter of the Petition of Arthur Spitzer et. al,
Order No. WQ 89-8, and are therefore responsible for complying with the terms of this
Order.

Regulatory Status: This site investigation and cleanup has been overseen by the Regional
Water Board staff under the Site Cleanup Program although the site has not previously
been subject to any Regional Water Board site cleanup order.

Site Hydrogeology: The site stratigraphy is relatively uniform. The near-surface lithology
consists of fill material including mixtures of gravels, sands, and clays to approximately 5
feet below ground surface (bgs). Natural materials consist of approximately 37-foot-thick
sequence of clays and silts, with discontinuous silt/sand intervals overlying a 2- to 9-foot
layer of silty to gravelly sand. Groundwater flow within the on-site sediments is controlled
by the presence of this sand layer. The sand layer is underlain by a silt and sandy silt
sequence at least 10 feet thick. A very dense stiff soil, possibly semi-consolidated material
or bedrock, is present beneath the silt and sandy silt layer at 53-56 to at least 63 feet bgs.
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One distinct, continuous water-bearing zone of varying thickness is present throughout the
site between approximately 37 and 53 feet bgs. This water bearing zone appears to be
confined, with groundwater table stabilizing at approximately 14 to 15 feet bgs. The
horizontal hydraulic gradient at the site is nearly flat beneath the site building, and ranges
from 0.01 feet per foot (ft/ft) to 0.03 ft/ft south of the building. The apparent groundwater
flow direction is to the south-southeast, which generally follows the regional topography
sloping towards the Lafayette Creek southeast of the site. Lafayette Creek flows into Las
Trampas Creek approximately 100 feet east of the site.

Remedial Investigation: Dry cleaning solvent contamination was discovered at the site
in 2008. Additional site investigations were conducted in 2009 and 2010. These
investigations confirmed the presence of volatile organic compounds (VOCs) in the
subsurface, including tetrachloroethene (PCE) and related breakdown products:
trichloroethene (TCE), cis-1,2-dichloroethene (cis-1.2-DCE), and vinyl chloride (VC).
Consistent with the historic dry cleaning operations at the site, PCE is the primary
constituent of potential concern. TCE, cis-1,2-DCE, and VC have been detected in few
site locations and at much lower concentrations, indicating that limited reductive
dechlorination of PCE is occurring.

a. Subsurface Contamination: The highest concentrations of PCE were detected in
shallow soils near the former sump, immediately south of the warehouse portion of
the building at 3425 Golden Gate Way, which was the former dry cleaning
business location. The contamination migrated vertically to deeper soils and to
groundwater, and also upward into soil vapor beneath the onsite commercial
building, and potentially beneath the adjacent offsite apartment building. Impacted
groundwater migrated laterally southeast, south and southwest, toward adjacent
Lafayette Creek, and beneath the southeastern portion of the adjacent multi-family
residential property.

Soil: PCE and TCE were detected in soil beneath the site at concentrations up to
42.8 mg/Kg and 0.811 mg/Kg, respectively. Cis-1,2-DCE was not detected in
shallow soil (at 5-6 feet bgs), but minor concentrations (up to 0.505 mg/Kg) were
detected in deeper soil (at 10-30 feet bgs). VC was not detected.

Groundwater: PCE, TCE, cis-1,2-DCE, and VC have been detected in
groundwater beneath the site at concentrations up to 290,000 ug/L, 280 ug/L, 70
ug/L, and 14 ug/L, respectively. The highest dissolved PCE concentrations were
detected near the former sump, south of the warehouse portion of the building
which was the former dry cleaning business location. The VOCs concentrations at
the western property boundary (near the adjacent offsite apartment building) were
up to 416 ug/L of PCE, 68.3 ug/L of TCE, and 13.6 ug/L of cis-1,2-DCE. The





VOCs concentrations near Lafayette Creek (30 feet of the northern creek bank)
were up to 12,200 ug/L of PCE, 206 ug/L of TCE, and 224 ug/L of cis-1,2-DCE.

Surface Water: Low concentration of cis-1,2-DCE (0.34 ug/L) was detected in a
downstream creek water sample.

Soil Vapor: PCE has been detected in soil gas at the site at concentrations up to
1,900,000 pg/m’. The highest concentrations are present beneath the southern
portion of the former dry cleaning building. Up to 4,200 pg/m’ of PCE were
detected in shallow soil gas at the property western boundary, near the adjacent
offsite apartment building. TCE (up to 32,000 pg/m’), and/or cis-1,2-DCE (up to
6,200 pg/m’) were reported to be present in soil gas in few locations. VC was
reported only in one soil-gas sample (near the former sump area) at 960 pg/m’.

Data Gaps: Currently, a network of five groundwater monitoring wells (MW-01
through MW-05), and three soil vapor probes (SVP-1 through SVP-3) exist at the
site. However, no regular monitoring and sampling of these wells has been
performed, therefore, the long term groundwater flow direction and concentration
trends at the site have not been determined. Task 3 addresses this data gap.

The lateral extent of high PCE and TCE concentrations is largely limited to the
area near and immediately downgradient of the former sump. The dissolved plume
extends to the southeast and south (toward Lafayette Creek), and southwest
(toward the offsite apartment building), and potentially has migrated offsite. The
plume has not been delineated to the southeast, south, and southwest. Tasks 4 and
5 address this data gap.

High VOCs concentrations were detected in subsurface near the northern bank of
Lafayette Creek, about 30 feet north of the creek channel, and cis-1,2-DCE was
detected in the creek water downstream. However, only a very limited
investigation of creek water was conducted, and no sediment sampling has been
performed. Further investigation of the creek is necessary to confirm the
assumption that the surface water migration/exposure pathway is not complete.
Tasks 4 and 5 address this data gap.

Indoor air in the buildings within the plume has not been sampled for VOCs. Tasks
4 and 5 address this data gap.

Interim Remediation: PCE concentrations in soil gas beneath portions of the
onsite commercial building at 3425 and 3423 addresses indicate a potential health
risk to the building occupants. A soil vapor extraction (SVE) system was installed
at the site to reduce VOCs concentrations in onsite soil vapor, control migration of
contaminated soil vapor toward the adjacent offsite residential building, and
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mitigate potential human health risks associated with VOCs vapor intrusion into
the onsite commercial and offsite residential buildings. The system consists of
two horizontal vapor extraction wells: the original well located beneath the onsite
warehouse building, and the perimeter well located near the offsite apartment
building (approximately 10 feet east of the western property boundary). The wells
are connected to the granular activated carbon vessels, and SVE blower located
inside the warehouse building. The original SVE system (horizontal well beneath
the warehouse building) has been operating since September 2009. The perimeter
SVE system has been placed into operation in February 2011. As of March 2011
approximately 145 pounds of VOCs have been removed from the subsurface. The
SVE system works as an interim measure to address immediate risks to human
health from potential VOCs vapor intrusion to indoor air, however, does not
appear to sufficiently address the long term site cleanup goals. Task 6 addresses
this matter.

Adjacent Sites: There are no known contaminant release sites in the immediate
upgradient or crossgradient vicinity of the site. Three closed petroleum impacted sites are
located within 1,000 feet upgradient of the site.

Environmental Risk Assessment: A screening level environmental risk assessment was
carried out to evaluate potential environmental concerns related to identified soil gas, soil,
and groundwater impacts. Chemicals evaluated in the risk assessment include PCE which is
the primary constituent of potential concern (COPC), and also the PCE biodegradation
products, TCE, cis-1,2-DCE, and VC which are detected at lower concentrations.

The primary human exposure pathway considered complete for the site is the inhalation of
COPCs in indoor air, volatilizing from contaminated subsurface soil and groundwater, by
onsite and offsite commercial/industrial workers and residents. An additional potential
exposure pathway is the direct contact with surface water/sediment and/or inhalation of
volatile chemicals in the creek. However, the low to nondetect concentrations of VOCs in
the creek water samples indicate that potential human health risks from exposure to VOCs
from surface water/sediment is very low. Similarly, potential risks to fresh water habitats in
the creeks adjacent to the site are very low.

Direct human exposures (i.e., ingestion, dermal contact, and inhalation) to VOC-bearing soil
and groundwater are not considered complete for the current site commercial users and
offsite residents because the plume area is largely covered with buildings and asphalt
pavement. However, the direct exposure pathway may become complete for
construction/maintenance workers, or future site users if the soil is disturbed.

Potential exposures associated with the use of shallow groundwater are also not considered
complete because currently water for drinking and other uses is supplied to the site and its
vicinity by East Bay Municipal Utilities District from imported surface water. Although the
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shallow groundwater at the site is not likely to be developed for beneficial use in the
foreseeable future, groundwater in the region is designated as the drinking water source.
Therefore, groundwater ingestion, and soil leaching to groundwater are considered potential
future exposure pathways.

a. Screening Levels: As part of the assessment, site data were compared to
Environmental Screening Levels (ESLs) compiled by Water Board staff. The
presence of chemicals at concentrations above the ESLs indicates that additional
evaluation of potential threats to human health and the environment is warranted.
Screening levels for groundwater address the following environmental concerns: 1)
drinking water impacts (toxicity and taste and odor), 2) impacts to indoor air and 3)
migration and impacts to aquatic habitats. Screening levels for soil address: 1) direct
exposure, 2) impacts to indoor air, 3) leaching to groundwater and 4) nuisance
issues. Screening levels for soil gas address indoor air vapor intrusion concerns.
Screening levels for drinking water are based on the lowest of toxicity-based
standards (e.g., promulgated Primary Maximum Contaminant Levels (MCLs) or
equivalent) and standards based on taste and odor concerns (e.g., Secondary MCLs
or equivalent). Chemical-specific screening levels for other human health concerns
(i.e., indoor air and direct-exposure) are based on a target excess cancer risk of
1x10°® for carcinogens and a target Hazard Quotient of 0.2 for noncarcinogens.
Groundwater screening levels for the protection of aquatic habitats are based on
promulgated surface water standards (or equivalent). The Water Board considers a
cumulative excess cancer risk range of 1x10™ of 1x10° and a target Hazard Index of
1.0 to be generally acceptable for human health concerns at remediation sites. Soil
screening levels for potential leaching concerns are intended to prevent impacts to
groundwater above target groundwater goals (e.g., drinking water standards). Soil
screening levels for nuisance concerns are intended to address potential odor and
other aesthetic issues.

b. Soil Assessment: PCE and TCE were detected in shallow soil beneath the site. As
indicated in the table below PCE exceeds its ESLs for direct exposure (for
construction worker, commercial/industrial, and residential receptors), and soil
leaching concerns. TCE slightly exceed its ESL for soil leaching concerns.

Constituent Maximum ESL for ESL for
of Reported Soil Direct Exposure Concern Soil

Concern Concentration (mg/Kg) Leaching

in Concern

Shallow Soil (mg/Kg)






Construction Work. | Commercial/Industr. | Residential
(mg/Kg) Rece];tort Receptor t Receptotr
Exceeded? Exceeded? Exceeded? Exceeded?
PCE 42.8 30 | YES | 095 | YES | 037 | YES | 0.7 | YES
TCE 0.811 170 No 4.1 No 1.9 No |0.46| YES

c. Groundwater Assessment: As indicated in the table below, PCE, TCE, cis-1,2-DCE,
and VC exceed their screening levels for drinking water concerns. In addition, PCE
exceeds the groundwater screening levels for vapor intrusion and aquatic habitat
concerns, and VC exceeds the groundwater screening level for vapor intrusion
concerns.

ESL for ESL for ESL for
Constituent | Maximum | Drinking Aquatic Indoor-Air
of Reported Water Habitat Vapor Intrusion
Concern Concentr. Concerns Concerns Concerns
(ug/L) (ug/L) (ug/L) (ug/L)
Exceeded Exceeded | Residential Land Use | Commercial Land Use
? ? Exceeded? Exceeded?
PCE 290,000 5 YES | 120 | YES | 120 | YES 420 YES
TCE 280 5 YES | 360 | No 530 No 1800 No
cis-1,2 DCE 70 6 | YES | 590 | No 620 No | 17000 | No
VC 14 0.5] YES | 780 | No 3.8 | YES 13 YES
d. Soil Gas Assessment: As indicated in the table below, PCE, TCE, and VC exceed

their residential ESLs for indoor-air vapor intrusion concerns. TCE also exceeds its
Cis-1,2-DCE was detected at concentrations below the residential ESL.

Maximum Reported ESL for Indoor-Air
Concentration Vapor Intrusion Concerns
Constituent of Concern | in Soil Gas @ 5 feet bgs (ug/m’)
(ug /m3) Residential Land Use Commercial Land Use
Exceeded? Exceeded?
PCE 1,900,000 410 YES 1,400 YES
on- | TCE 32,000 1,200 YES 4,100 YES
st | Cis-1,2-DCE 6,200 7,300 No 20,000 No
VC 960 31 YES 100 YES
PCE 4,200 410 YES 1,400 YES
Slftfe TCE 20 1,200 No 4,100 No
Cis-1,2-DCE <10 7,300 No 20,000 No






L Jvc H <6.6 | 31 | No | 100 [ No |
Note: Off-site concentrations were based on concentrations detected in the sample collected from vapor

probe SVP-1, located on-site but near (approximately 5 feet west) of the adjacent off-site apartment

building.

e. Conclusions: Remedial action is needed due to the exceedances of the ESLs for
VOC:s for vapor intrusion, soil leaching, aquatic habitat concerns, and potential
future direct exposure and drinking water concerns.

Due to excessive risk that will be present at the site pending remediation,
institutional constraints are appropriate to limit onsite exposure to acceptable
levels. Institutional constraints include a deed restriction that notifies future
owners of sub-surface contamination, prohibits the use of shallow groundwater
beneath the site, and prohibits sensitive uses of the site such as day care centers
and residences.

Basis for Cleanup Standards

a. General: State Water Board Resolution No. 68-16, "Statement of Policy with
Respect to Maintaining High Quality of Waters in California," applies to this
discharge and requires attainment of background levels of water quality, or the
highest level of water quality which is reasonable if background levels of water
quality cannot be restored. Cleanup levels other than background must be
consistent with the maximum benefit to the people of the State, not unreasonably
affect present and anticipated beneficial uses of such water, and not result in
exceedance of applicable water quality objectives. The site investigation results
confirm the Regional Water Board’s conclusion that background levels of water
quality cannot be restored. This order and its requirements are consistent with
Resolution No. 68-16.

State Water Board Resolution No. 92-49, "Policies and Procedures for
Investigation and Cleanup and Abatement of Discharges Under Water Code
Section 13304," applies to this discharge. This order and its requirements are
consistent with the provisions of Resolution No. 92-49, as amended.

b. Beneficial Uses: The Water Quality Control Plan for the San Francisco Bay Basin
(Basin Plan) is the Water Board's master water quality control planning document.
It designates beneficial uses and water quality objectives for waters of the State,
including surface waters and groundwater. It also includes programs of
implementation to achieve water quality objectives. The Basin Plan was duly
adopted by the Regional Water Board and approved by the State Water Resources
Control Water Board, U.S. EPA, and the Office of Administrative Law where
required.
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Water Board Resolution No. 88-63, "Sources of Drinking Water," defines potential
sources of drinking water to include all groundwater in the region, with limited
exceptions for areas of high TDS, low yield, or naturally-high contaminant levels.
Groundwater underlying and adjacent to the site qualifies as a potential source of
drinking water.

The Basin Plan designates the following potential beneficial uses of groundwater

underlying and adjacent to the site:

* Municipal and domestic water supply

= Industrial process water supply

= Industrial service water supply

= Agricultural water supply

= Freshwater replenishment to surface waters (Lafayette Creek and Las Trampas
Creek)

At present, there is no known use of groundwater underlying the site for the above
purposes.

The Basin Plan does not designate any existing and potential beneficial uses for
Lafayette Creek and Las Trampas Creek. However, under the tributary clause
beneficiary uses for Walnut Creek are applicable. Therefore, the following existing
and potential beneficial uses are applicable for Lafayette Creek and Las Trampas
Creek:

e Warm freshwater habitat

e Cold freshwater habitat

e Fish migration

e Fish spawning

e Wildlife habitat

e Contact water recreation (potential)

e Noncontact water recreation (potential)

Basis for Groundwater Cleanup Standards: The groundwater cleanup
standards for the site are based on applicable water quality objectives and are the
more stringent of EPA and California maximum contaminant levels (MCLs).
Cleanup to this level will protect beneficial use of groundwater and will result in
acceptable residual risk to humans.

Basis for Soil Cleanup Standards: The soil cleanup standards for the site are
based on soil leaching concerns. Cleanup to this level is intended to prevent
leaching of contaminants to groundwater and will result in acceptable residual risk
to humans.
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10.

11.

12.

13.

14.

15.

e. Basis for Soil Gas Cleanup Standards: The soil gas cleanup standards for the
site are based on indoor-air vapor intrusion concerns. Cleanup to this level is
intended to prevent intrusion of soil gas to indoor air and will result in acceptable
residual risk to humans.

Future Changes to Cleanup Standards: The goal of this remedial action is to restore
the beneficial uses of groundwater underlying and adjacent to the site. Results from other
sites suggest that full restoration of beneficial uses to groundwater as a result of active
remediation at this site may not be possible. If full restoration of beneficial uses is not
technologically nor economically achievable within a reasonable period of time, then the
dischargers may request modification to the cleanup standards or establishment of a
containment zone, a limited groundwater pollution zone where water quality objectives
are exceeded. Conversely, if new technical information indicates that cleanup standards
can be surpassed, the Water Board may decide that further cleanup actions should be
taken.

Reuse or Disposal of Extracted Groundwater: Water Board Resolution No. 88-160
allows discharges of extracted, treated groundwater from site cleanups to surface waters
only if it has been demonstrated that neither reclamation nor discharge to the sanitary
sewer is technically and economically feasible.

Basis for 13304 Order: California Water Code Section 13304 authorizes the Water
Board to issue orders requiring dischargers to cleanup and abate waste where the
dischargers have caused or permitted waste to be discharged or deposited where it is or
probably will be discharged into waters of the State and creates or threatens to create a
condition of pollution or nuisance.

Cost Recovery: Pursuant to California Water Code Section 13304, the dischargers are
hereby notified that the Water Board is entitled to, and may seek reimbursement for, all
reasonable costs actually incurred by the Water Board to investigate unauthorized
discharges of waste and to oversee cleanup of such waste, abatement of the effects thereof,
or other remedial action, required by this order.

CEQA: This action is an order to enforce the laws and regulations administered by the
Water Board. As such, this action is categorically exempt from the provisions of the
California Environmental Quality Act (CEQA) pursuant to Section 15321 of the
Resources Agency Guidelines.

Notification: The Regional Water Board has notified the dischargers and all interested
agencies and persons of its intent under California Water Code Section 13304 to prescribe
site cleanup requirements for the discharge, and has provided them with an opportunity to
submit their written comments.
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16.  Public Hearing: The Regional Water Board, at a public meeting, heard and considered
all comments pertaining to this discharge.

IT ISHEREBY ORDERED, pursuant to Section 13304 of the California Water Code, that the
dischargers (or their agents, successors, or assigns) shall cleanup and abate the effects described
in the above findings as follows:

A. PROHIBITIONS

1. The discharge of wastes or hazardous substances in a manner which will degrade
water quality or adversely affect beneficial uses of waters of the State is
prohibited.

2. Further significant migration of wastes or hazardous substances through

subsurface transport to waters of the State is prohibited.

3. Activities associated with the subsurface investigation and cleanup which will
cause significant adverse migration of wastes or hazardous substances are
prohibited.

B. REMEDIAL ACTION AND CLEANUP STANDARDS

1. Continue Operation of SVE System. The dischargers shall continue operation of the
SVE system as an interim remedial measure to address human health risks from
volatilization of VOCs vapors from subsurface to indoor air.

2. Remedial Action Plan (RAP): The dischargers shall implement the RAP for the site,
following its preparation and approval pursuant to tasks listed below.

3. Cleanup Standards: A deed restriction limiting site uses shall be placed on the site
until the cleanup standards are met.

a. Groundwater Cleanup Standards: The following groundwater cleanup
standards shall be met in all wells identified in the Self-Monitoring Program:

Constituent Standard (ug/l) Basis

PCE 5 USEPA primary MCL
TCE 5 USEPA primary MCL
Cis-1,2-DCE 6 USEPA primary MCL
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C. TASKS

1.

VC 0.5 USEPA primary MCL

NOTE: MCL = Maximum Contaminant Level

b. Soil Cleanup Standard: The following soil cleanup standards shall be met in
all vadose-zone soils, and shall be verified onsite by collecting soil samples in
the plume area.

Constituent | Standard (mg/Kg) Basis
PCE 0.70 ESL for Soil Leaching
TCE 0.46 ESL for Soil Leaching

NOTE: ESL = RWQCB Environmental Screening Level from Screening for Environmental Concerns at
Sites with Contaminated Soil and Groundwater, Volume 2, Water Board, November 2007 (Tables A-1 and
A-2).

c. Soil Gas Cleanup Standards: The following soil gas cleanup standards for
VOC:s shall be met in all site vadose-zone soils. These standards shall be
verified by collecting vapor samples from permanent onsite soil vapor probes.

Constituent Standard (ug/m’) | Basis

PCE 410 ESL for Vapor Intrusion
into Residential Buildings

TCE 1,200 ESL for Vapor Intrusion
into Residential Buildings

Cis-1,2-DCE 7,300 ESL for Vapor Intrusion
into Residential Buildings

Vinyl Chloride 31 ESL for Vapor Intrusion
into Residential Buildings

NOTE: ESL = RWQCB Environmental Screening Level from Screening for Environmental
Concerns at Sites with Contaminated Soil and Groundwater, Volume 2, Water Board, November
2007. Residential standards are used because apartment buildings are located immediately
downgradient of the site.

PROPOSED INSTITUTIONAL CONSTRAINTS

COMPLIANCE DATE: January 30, 2012
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Submit a technical report acceptable to the Executive Officer documenting
procedures to be used by the dischargers to prevent or minimize human exposure
to soil and groundwater contamination prior to meeting cleanup standards. Such
procedures shall include a deed restriction that notifies future owners about
subsurface contamination; prohibits the use of shallow groundwater beneath the
site as a source of drinking water until cleanup standards are met; and prohibits
sensitive uses of the site such as day care centers and residences.

IMPLEMENTATION OF INSTITUTIONAL CONSTRAINTS
COMPLIANCE DATE: 60 days after Executive Officer approval of Task 1

Submit a technical report acceptable to the Executive Officer documenting that the
proposed institutional constraints have been implemented.

QUARTERLY GROUNDWATER AND SOIL VAPOR MONITORING

COMPLIANCE DATE: 30 days after the end of each quarter
(first report due by April 30, 2012)

Implement quarterly monitoring and sampling of site groundwater monitoring
wells and soil vapor probes (per attached self-monitoring program) to determine
long term groundwater flow direction and VOCs concentration trends in
subsurface, and to evaluate SVE system effectiveness. Submit quarterly
monitoring reports acceptable to the Executive Officer summarizing groundwater
and soil vapor monitoring/sampling procedures and results.

WORK PLAN FOR ADDITIONAL SITE INVESTIGATION
COMPLIANCE DATE: May 30, 2012

Submit a work plan acceptable to the Executive Officer for: 1) completing
delineation of the dissolved VOCs plume; 2) sampling of creek sediment, and
confirmation sampling of creek water; and 3) sampling of indoor air in buildings
within the plume to confirm effectiveness of the SVE system. The work plan
should specify investigation methods, sampling locations and analyses, and
include an implementation schedule.

ADDITIONAL SITE INVESTIGATION REPORT

COMPLIANCE DATE: 90 days after Executive Officer approval of
Task 3 work plan.
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Submit a technical report acceptable to the Executive Officer documenting
completion of necessary tasks identified in the Task 4 work plan. The technical
report should define the lateral extent of pollution down to concentrations at or
below cleanup standards for groundwater, determine sediment condition in the
creek, provide the updated site conceptual model and risk evaluation. The report
shall also evaluate the SVE system effectiveness, feasibility of other potential
remedial methods, and shall recommend the most effective method for the final
site cleanup.

REMEDIAL ACTION PLAN

COMPLIANCE DATE: 90 days after Executive Officer approval of Task 5
recommended final site cleanup method

Submit a Remedial Action Plan (RAP) acceptable to the Executive Officer for the
site. The RAP shall provide detailed description of the proposed final remedial
action methods and procedures, and include implementation schedule.

IMPLEMENTATION OF FINAL REMEDIAL ACTION

COMPLIANCE DATE: 90 days after Executive Officer approval of
Task 6 RAP

Submit a report acceptable to the Executive Officer documenting implementation
of the final remedial action.

FIVE-YEAR STATUS REPORT
COMPLIANCE DATE: January 30, 2017, and every five years thereafter

Submit a technical report acceptable to the Executive Officer evaluating the
effectiveness of the approved remedial action plan. The report should include:

a. Summary of effectiveness in controlling contaminant migration and
protecting human health and the environment

b. Comparison of contaminant concentration trends with cleanup standards

c. Comparison of anticipated versus actual costs of cleanup activities

d. Performance data (e.g. groundwater volume extracted, chemical mass
removed, mass removed per million gallons extracted)

e. Cost effectiveness data (e.g. cost per pound of contaminant removed)

f. Summary of additional investigations (including results) and significant
modifications to remediation systems

g. Additional remedial actions proposed to meet cleanup standards (if
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10.

11.

12.

applicable) including time schedule

If cleanup standards have not been met and are not projected to be met within a
reasonable time, the report should assess the technical practicability of meeting
cleanup standards and may propose an alternative cleanup strategy.

PROPOSED CURTAILMENT
COMPLIANCE DATE: 60 days prior to proposed curtailment

Submit a technical report acceptable to the Executive Officer containing a proposal
to curtail remediation. Curtailment includes system closure (e.g., well
abandonment), system suspension (e.g., cease extraction but wells retained), and
significant system modification (e.g., major reduction in extraction rates, closure
of individual extraction wells within extraction network). The report should
include the rationale for curtailment. Proposals for final closure should
demonstrate that cleanup standards have been met, contaminant concentrations are
stable, and contaminant migration potential is minimal. The report should also
address shallow soils beneath and near the dry cleaning machine and other related
equipment.

IMPLEMENTATION OF CURTAILMENT
COMPLIANCE DATE: 60 days after Executive Officer approval of Task 9

Submit a technical report acceptable to the Executive Officer documenting
completion of the tasks identified in Task 9.

WORKPLAN FOR INVESTIGATION BENEATH DRY-CLEANING
EQUIPMENT

COMPLIANCE DATE: 30 days before demolition

If demolition of the on-site building will occur, submit a work plan acceptable to
the Executive Officer to define the vertical and lateral extent of onsite soil and
groundwater pollution under and adjacent to the former dry cleaning machines and
related dry cleaning equipment. The work plan should specify investigation
methods and a proposed time schedule.

COMPLETION OF INVESTIGATION BENEATH DRY-CLEANING
EQUIPMENT AND RAP (IF NESSESSARY)

COMPLIANCE DATE: 60 days after Executive Officer approval of Task 11
17





13.

14.

15.

16.

Workplan

Submit a technical report acceptable to the Executive Officer documenting
completion of necessary tasks identified in the Task 11 work plan, and proposing a
RAP (if necessary). The technical report should define the vertical and lateral
extent of pollution down to concentrations at or below cleanup standards. If
cleanup standards are exceeded, the report shall propose remedial action, and
specify detailed cleanup methods and time schedule.

COMPLETION OF CLEANUP BENEATH DRY-CLEANING EQUIPMENT

COMPLIANCE DATE: 90 days after Executive Officer approval of Task 12
RAP

If cleanup beneath the dry cleaning equipment will be conducted, submit a
technical report acceptable to the Executive Officer documenting completion of
necessary tasks identified in the Task 12 RAP. The technical report should
describe cleanup procedures, and provide information regarding cleanup
effectiveness.

EVALUATION OF NEW HEALTH CRITERIA
COMPLIANCE DATE: 90 days after requested by Executive Officer

Submit a technical report acceptable to the Executive Officer evaluating the effect
on the approved remedial action plan of revising one or more cleanup standards in
response to revision of drinking water standards, maximum contaminant levels, or
other health-based criteria.

EVALUATION OF NEW TECHNICAL INFORMATION
COMPLIANCE DATE: 90 days after requested by Executive Officer

Submit a technical report acceptable to the Executive Officer evaluating new
technical information which bears on the approved remedial action plan and
cleanup standards for this site. In the case of a new cleanup technology, the report
should evaluate the technology using the same criteria used in the feasibility study.
Such technical reports shall not be requested unless the Executive Officer
determines that the new information is reasonably likely to warrant a revision in
the approved Revised Remedial Action Plan or cleanup standards.

Delayed Compliance: If the dischargers are delayed, interrupted, or prevented
from meeting one or more of the completion dates specified for the above tasks,

18





the dischargers shall promptly notify the Executive Officer and the Water Board
may consider revision to this Order.

D. PROVISIONS

1.

No Nuisance: The storage, handling, treatment, or disposal of polluted soil or
groundwater shall not create a nuisance as defined in California Water Code
Section 13050(m).

Good O&M: The dischargers shall maintain in good working order and operate
as efficiently as possible any facility or control system installed to achieve
compliance with the requirements of this Order.

Cost Recovery: The dischargers shall be liable, pursuant to California Water
Code Section 13304, to the Water Board for all reasonable costs actually incurred
by the Water Board to investigate unauthorized discharges of waste and to oversee
cleanup of such waste, abatement of the effects thereof, or other remedial action,
required by this Order. If the site addressed by this Order is enrolled in a State
Water Board-managed reimbursement program, reimbursement shall be made
pursuant to this Order and according to the procedures established in that program.
Any disputes raised by the dischargers over reimbursement amounts or methods
used in that program shall be consistent with the dispute resolution procedures for
that program.

Access to Site and Records: In accordance with California Water Code Section
13267(c), the dischargers shall permit the Water Board or its authorized
representative:

a. Entry upon premises in which any pollution source exists, or may
potentially exist, or in which any required records are kept, which are
relevant to this Order.

b. Access to copy any records required to be kept under the requirements of
this Order.
c. Inspection of any monitoring or remediation facilities installed in response

to this Order.
d. Sampling of any groundwater or soil which is accessible, or may become

accessible, as part of any investigation or remedial action program
undertaken by the dischargers.
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10.

Self-Monitoring Program: The dischargers shall comply with the Self-
Monitoring Program as attached to this Order and as may be amended by the
Executive Officer.

Contractor / Consultant Qualifications: All technical documents shall be signed
by and stamped with the seal of a California registered geologist, a California
certified engineering geologist, or a California registered civil engineer.

Lab Qualifications: All samples shall be analyzed by State-certified laboratories
or laboratories accepted by the Water Board using approved EPA methods for the
type of analysis to be performed. All laboratories shall maintain quality
assurance/quality control (QA/QC) records for Water Board review. This
provision does not apply to analyses that can only reasonably be performed on-site
(e.g. temperature).

Document Distribution: Electronic copies of all correspondence, technical
reports, and other documents pertaining to compliance with this Order shall be
provided to the following agencies:

a. Contra Costa County Health Services Department

The Executive Officer may modify this distribution list as needed. The
dischargers will contact the above agencies to verify that electronic submittals
alone will be adequate.

Reporting of Changed Owner or Operator: The dischargers shall file a
technical report on any changes in site occupancy or ownership associated with the
property described in this Order.

Reporting of Hazardous Substance Release: If any hazardous substance is
discharged in or on any waters of the State, or discharged or deposited where it is,
or probably will be, discharged in or on any waters of the State, the dischargers
shall report such discharge to the Water Board by calling (510) 622-2369 during
regular office hours (Monday through Friday, 8:00 to 5:00).

A written report shall be filed with the Water Board within five working days. The
report shall describe: the nature of the hazardous substance, estimated quantity
involved, duration of incident, cause of release, estimated size of affected area,
nature of effect, corrective actions taken or planned, schedule of corrective actions
planned, and persons/agencies notified.

This reporting is in addition to reporting to the California Emergency Management
Agency required pursuant to the Health and Safety Code.
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11.  Periodic SCR Review: The Water Board will review this Order periodically and
may revise it when necessary.

I, Bruce H. Wolfe, Executive Officer, do hereby certify that the foregoing is a full, true, and
correct copy of an Order adopted by the California Regional Water Quality Control Board, San
Francisco Bay Region, on ,2011.

Bruce H. Wolfe
Executive Officer

FAILURE TO COMPLY WITH THE REQUIREMENTS OF THIS ORDER MAY SUBJECT
YOU TO ENFORCEMENT ACTION, INCLUDING BUT NOT LIMITED TO: IMPOSITION
OF ADMINISTRATIVE CIVIL LIABILITY UNDER WATER CODE SECTIONS 13268 OR
13350, OR REFERRAL TO THE ATTORNEY GENERAL FOR INJUNCTIVE RELIEF OR
CIVIL OR CRIMINAL LIABILITY

Attachments: Site Map
Self-Monitoring Program
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CALIFORNIA REGIONAL WATER QUALITY CONTROL WATER BOARD
SAN FRANCISCO BAY REGION

SELF-MONITORING PROGRAM FOR:

GOLDEN GATE WAY, LLC

WILLIAM PEACOCK

YOLANDA M. PEACOCK

JEANNE K. STEWART

TOMMY LEE STEWART

JEANNE’S HAMLIN CLEANERS

JEANNE STEWART dba HAMLIN CLEANERS
LEONARD A. GROSS

LEONARD A. GROSS PROFESSIONAL CORPORATION

For the property located at

3425 GOLDEN GATE WAY
LAFAYETTE
CONTRA COSTA COUNTY

1. Authority and Purpose: The Water Board requires the technical reports in this Self-
Monitoring Program pursuant to Water Code Sections 13267 and 13304. This Self-
Monitoring Program is intended to document compliance with Water Board Order No.

(site cleanup requirements)

2. Monitoring: The dischargers shall measure groundwater elevations quarterly in all
groundwater monitoring wells, and shall collect and analyze representative samples of
groundwater or soil gas according to the following table:

Well # Sampling Analyses Well # Sampling Analyses
Frequency Frequency

MW-01 | Quarterly EPA 8260B SVP-1 Quarterly EPA TO15

MW-02 | Quarterly EPA 8260B SVP-2 Quarterly EPA TO15

MW-03 | Quarterly EPA 8260B SVP-3 Quarterly EPA TO15

MW-04 | Quarterly EPA 8260B

MW-05 | Quarterly EPA 8260B

Key: MW = groundwater monitoring well; SVP = soil vapor probe

The dischargers shall sample any new monitoring or extraction wells quarterly and
analyze groundwater/soil gas samples for the same constituents as shown in the above





table. The dischargers may propose changes in the above table; any proposed changes are
subject to Executive Officer approval.

The dischargers shall also perform routine SVE system monitoring and sampling. In
addition to system monitoring and sampling required by the Bay Area Air Quality
Management District permit, the dischargers shall collect vapor stream samples and
vacuum data for evaluation of system performance, and perform confirmatory indoor air
sampling (per Task 4 work plan).

Quarterly Monitoring Reports: The dischargers shall submit quarterly monitoring
reports to the Regional Water Board no later than 30 days following the end of the quarter
(e.g., report for first quarter of the year due April 30). Reports shall be submitted
electronically to the GeoTracker web site (https://geotracker.waterboards.ca.gov) and in
hard copy to the Water Board. The reports shall include:

a. Transmittal Letter: The transmittal letter shall discuss any violations during the
reporting period and actions taken or planned to correct the problem. The letter shall
be signed by the dischargers's principal executive officers or their duly authorized
representatives, and shall include a statement by the official, under penalty of perjury,
that the report is true and correct to the best of the official's knowledge.

b. Groundwater Elevations: Groundwater elevation data shall be presented in tabular
form, and a groundwater elevation map should be prepared for each monitored water-
bearing zone. Historical groundwater elevations shall be included in the fourth
quarterly report each year.

c. Groundwater Analyses: Groundwater sampling data shall be presented in tabular
form, and an isoconcentration map should be prepared for one or more key
contaminants for each monitored water-bearing zone, as appropriate. The report shall
indicate the analytical method used, detection limits obtained for each reported
constituent, and a summary of QA/QC data. Historical groundwater sampling results
shall be included in the fourth quarterly report each year. The report shall describe
any significant increases in contaminant concentrations since the last report, and any
measures proposed to address the increases. Supporting data, such as lab data sheets,
need not be included (however, see record keeping - below).

d. SVE System Status and Operation: The system operation and monitoring data, and
results of soil gas sampling shall be presented in tabular form. The sample locations
shall be described, and the sample location map included. The report shall indicate the
analytical method used, detection limits obtained for each reported constituent, and a
summary of QA/QC data. Supporting data, such as lab data sheets, need not be
included (however, see record keeping - below). The report shall provide periodic and
total mass removal calculations, and evaluation of system performance and cleanup
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progress. Proposals for further system expansion or modification may be included in
the reports.

e. Status Report: The quarterly report shall describe relevant work completed during the
reporting period (e.g., site investigation, remedial measures) and work planned for the
following quarter.

Violation Reports: If the dischargers violate requirements in the Site Cleanup
Requirements, then the dischargers shall notify the Water Board office by telephone as
soon as practicable once the dischargers have knowledge of the violation. Water Board
staff may, depending on violation severity, require the dischargers to submit a separate
technical report on the violation within five working days of telephone notification.

Other Reports: The dischargers shall notify the Water Board in writing prior to any site
activities, such as construction or underground tank removal, which have the potential to
cause further migration of contaminants or which would provide new opportunities for site
investigation.

Record Keeping: The dischargers or their agents shall retain data generated for the above
reports, including lab results and QA/QC data, for a minimum of six years after
origination and shall make them available to the Water Board upon request.

SMP Revisions: Revisions to the Self-Monitoring Program may be ordered by the
Executive Officer, either on his/her own initiative or at the request of the dischargers.
Prior to making SMP revisions, the Executive Officer will consider the burden, including
costs, of associated self-monitoring reports relative to the benefits to be obtained from
these reports.
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BARRY R. GROSS
1999 Harrison Street, Suite 2210
Oakland, CA 94612
Telephone: (510) 834-5020, ext. 110
FE-mail: CATIVIOTOS ST I T

October 17, 2011

California Regional Water Quality Control Board
1515 Clay St., Suite 1400
Oakland, CA 94612

Re: File No. 07801987 (BGS)
Dear Ladies & Gentlemen:

This letter is in response to the Tentative Order for this
subject’s site. I am writing this letter on behalf of my father,
Leonard A. Gross. My 93 year old father, because of his physical
and mental disabilities cannot write this letter on his own, and
he cannot appear at your hearing.

Leonard A. Gross Professional Corporation is not listed in Section
2.b. regarding land ownership, and as a matter of fact appears
nowhere in the documents except under named dischargers where the
document, without facts, states it was one of the owners., There
is nothing showing that Leonard A. Gross Professional Corporation
had any connection to the land in question.

Regarding Leonard A. Gross, you should note that he apparently
came into title in 1981 when Contractors Capital Corp., Trustee,
gave him a Trustee’s Deed cer a foreclosure sale. Contractors
Capital Corp. held tit! as under a Deed of coand did
not have actual title to the y. Clearly, Leor

should come under an exemption for lenders and not be liable
any hazards.

arge or activities
snted as much when
he had any knowledge
“harge because |

. no v
causing a
he sold the

did he have knowledge of any
on the property. He r
oA No proof exists that
irge or activities causir

such knowledge.,

W the disc

o

learly, neither Leonard A, Cross now
t

essional Corporation should be named as a

Very truly you

q

BARRY R. GROSS

BRG:ch





\ Contra Costa County e
Flood Control e

& Water Conservation District

November 3, 2011

Barbara Sieminski

California Regional Water Quality Control Board
San Francisco Bay Region

1515 Clay Street, Suite 1400

QOakland, CA 94612

RE: Hamlin’s Cleaner Dry Cleaning Facility
Our File: 3041-06 233-051-016

Dear Ms. Sieminski:

We have reviewed the fact sheet for the proposed environmental cleanup at the former
Hamlin’s Cleaner dry cleaning facility located at 3425 Goiden Gate Way, Lafayette. We
have also reviewed the transmittal of tentative order for the Hamlin Cleaners (former
dry cleaner site) dated October 5, 2011. Our understanding is that the tentative order
affects the property with the assessor parcel number of 233-051-016.

The Contra Costa County Flood Control & Water Conservation District (FC District) owns
properties for Las Trampas Creek located approximately 200 feet downstream of the
former dry cleaner’s site. Most of these properties are for flood control and contain the
flow areas of Las Trampas Creek, and there is an energy retarding structure near 4%
Street and Creekwood Place, which is known as the Drop Structure Number 2,

From time to time, our crew performs maintenance activities, which could involve
entering the waterway of Las Trampas Creek to repair or replace the drop structure and
to clear debris and vegetation. On occasions, our staff, consultants, agents, and
permittees may also enter the creek flow area for technical and environmental studies
as well as for other activities. We are concerned about the health risks resulting from
their exposure to contaminants that could reach those properties and our liabilities for
accumulation of contaminants in those properties, if we need to repair or replace our
flood control facilities.

"Accredited by the American Public Works Association”
255 Glacier Drive » Martinez, CA 945534825
TEL: (925} 313-2000 « FAX: (925) 313-2333

www.cccpublicworks.org





Barbara Sieminski
November 3, 2011
Page 2 of 2

We request that the Regional Board require the responsible parties to perform soil,
surface water, and groundwater monitoring and sampling activities, which includes
monitoring wells, adjacent to our properties to determine the extent of contamination.
The investigations should be performed by competent consultants, and the results
should be provided to us for review. The reports for these investigations should include
recommendations for the duration by which the sampling and monitoring activities
should be performed and the remedial actions for contamination. The FC District
reserves the right to seek legal remedies if our properties have been contaminated.

If you have any questions, please contact me at (925) 313-2283 or at
mcons@pw.cccounty. us.

Sincerely,

YN

ario A. Consolacion
Engineering Technician
Contra Costa County Flood Control
& Water Conservation District

MAC:cw
G:\Adct\CurDeW\CITIES\Lafayette\3041-06 3425 Golden Gate Way, Hamlin's Cleaner\RWQCB Itr.docx

c:  Teri E, Rle, Flood Control
Tim Jensen, Aood Control
Jeanne Kay Stewart and Tony Lee Stewart
3516 Golden Gate Way
Lafayette, CA 94549





10960 Wilshire Boulevard, 18th Floor

WSI_kB woabp SMITH Los Angeles, California 90024-3804
HENNING & BERMAN LLP tel 310-481-7600 fax 310-481-7650

Direct dial:  (310) 481-7620

Email: mkovacs@wshblaw.com
Website: www . wshblaw.com
Refer to: 05971-0037

November 14, 2011

VIA E-MAIL AND U.S. MAIL

Barbara Sieminski

Regional Water Quality Control Board
San Francisco Bay Region

1515 Clay Street, Suite 1400

QOakland, CA 94612

Re:  Golden GateWay, LLC v. Stewart
Our Client: Jeanne Stewart, Jeanne's Hamlin Cleaners, Jeanne
Stewart dba Hamlin Cleaners and Tommy Lee Stewart
Case No.:  C09-CV-04458-CW

Dear Ms. Sieminski:

Our office is in receipt of Draft Tentative Order No. R2-2011-00XX related to 3425
Golden Gate Way. On behalf of Jeanne Stewart, Jeanne's Hamlin Cleaners, Jeanne
Stewart dba Hamlin Cleaners and Tommy Lee Stewart, we offer the following
comment.

On page 2, bullet (a) of the draft reads: "Ronald Monroe purchased the business in 1978
from Henry and Doreen Stross. He operated and controlled the business from 1978
until 1986 when the business was sold to Jeanne K. Stewart. Ronald Monroe's sons
(Scott Monroe and Matthew Monroe) worked in the business." On page 4, paragraph 3
in the section relating to Scott Monroe it indicates that he "owned the land between
July 21, 1978 and November 10, 1981."

In order to be consistent with the portion on page 2, our office would suggest that the
Regional Board insert the following language, or something substantially similar, so
pages 2 and 4 provide the same information.

"Scott Monroe owned the land between July 21, 1978 and November 10, 1981. After
selling his ownership interest in the Property, Mr. Monroe continued to operate at the
Property, subject to a lease from Leonard Gross, until 1986."

Los Angeles ¢+ Glendale ¢ Rancho Cucamonga ¢ Riverside ¢+ Orange County ¢ Fresno ¢ Northern California ¢+ San Diego
Denver ¢ Phoenix ¢ Las Vegas ¢ Seattle





wooD SMITH
HENNING & BERMAN LLP

Barbara Sieminski

Our File No.: 05971-0037
November 14, 2011
Page 2

We look forward to your comments and to our continued working relationship in this
matter.

Very truly yours,
WOOD, SMITH, HENNING & BERMAN LLP

A

DAVID F. WOOD
MATTHEW O. KOVACS

DFW/MOK:mok
LEGAL:05971-0037/2114122.1





ATPORNEYS At Law

Suvrre 1968

Saw Paeco, Carwonna 92101

225 BROADWAY,

Trrpenone: (618) 238

Racomaine: (619) 2315853

Syzanng B, Varco
svarco@envirofawyer.com

Rrcuarp G, Orear
ropper@envirolawyer.com

Livpa C. BERESFORD
lindab@envirolawyer.com

www.envivelawyer.com

November 10, 2011 YARCO
M. Bruce H. Wolfe, Executive Officer LLP

Mr. Chuck Headlee B THE ENVIRONMENTAL
Ms. Barbara Sieminski L Law Growp

Regional Water Quality Control Board
San Francisco Region
1515 Clay Street, Suite 1400

Oakland, CA 94612

Re: Tentative Order No. R2-2011-00XX; 3425 Golden Gate Way

File No. 0750197 (BGS)
Dear Mr. Wolfe:

On October 5, 2011, Mr. Headlee circulated a Tentative Order for the site
located at 3425 Golden Gate Way, Lafayette, Contra Costa County. The
Tentative Order proposes to name our client, Mr. Scott Vincent Monroe, as a
discharger for the site. Enclosed please find the following documents:

1. Comments by Scott Monroe on Tentative Order for Hamlin Cleaners,
3425 Golden Gate Way, Lafayette, California;

2. Declaration of Scott Vincent Monroe in Support of Comments by Scott
Monroe on Tentative Order for Hamlin Cleaners, 3425 Golden Gate
Way, Lafayette, California;

3. Declaration of Linda Bere
Monroe on Tentative Order
Way, Lafayette, California.

@%rd in Support of Comments by Scott
Cleaners,

or Hamlin 3425 Golden Gate

We appreciate your consideration of ghc&;@, c

Sincerely,

OPPER & VARCO LLP

sucﬁa C. Beresford

Enclosures






E- N VS N S

N O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ORIGINAL

LINDA C. BERESFORD (Bar no. 199145)
lindab@envirolawyer.com

225 BROADWAY, SUITE 1900

SAN DIEGO, CALIFORNIA 92101
TELEPHONE: 619-231-5858
FACSIMILE: 619-231-56853

ATTORNEYS FOR ALLEGED DISCHARGER
SCOTT MONROE

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

PROPOSED ADOPTION OF FINAL ORDER NO. R2-2011-00XX
SITE CLEANUP REQUIREMENTS FOR: ) FILENoO. 07S0197(BGS)

GOLDEN GATE WAY,LLC

WILLIAM PEACOCK % COMMENTS BY SCOTT MONROE
YOLANDA M. PEACOCK ON TENTATIVE ORDER FOR
TOMMY LEE STEWART HAMLIN CLEANERS, 3425
JEANNE’S HAMLIN CLEANERS GOLDEN GATE WAY,

JEANNE STEWART dba HAMLIN LAFAYETTE, CALIFORNIA

CLEANERS

LEONARD A. GROSS

LEONARD A GROSS PROFESSIONAL
CORPORATION

SCOTT MONROE

FOR THE PROPERTY LOCATED AT
3425 GOLDEN GATE WAY

LAFAYETTE
CONTRA COSTA COUNTY

N\’

COMMENTS BY SCOTT MONROE ON TENTATIVE ORDER FOR HAMLIN CLEANERS, 3425 GOLDEN GATE WAY
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L
INTRODUCTION

When Scott Monroe was 18 years old, his father, Ronald Monroe, asked Scott to take title
to the property located at 3425 Golden Gate Way, Lafayette, CA (the “Property”). Scott Monroe
was about to leave home for college, but he knew that his family was in financial dire straits.
Ronald Monroe told his son that it would help his family if Scott would accept title to the
Property. Scott agreed and he owned the Property for the next 2 /2 years. During that time,
Scott’s father Ronald operated a dry cleaner at the Property. But the Monroe family continued to
experience financial problems and the Property was foreclosed on in December 1980.

This brief technical ownership of the Property by Scott Monroe from 1978 — 1980 is now
the basis for the Regional Water Quality Control Board’s naming of Mr. Monroe as a discharger.
The Tentative Order for the Property seeks to name Scott Monroe as a discharger “because he
owned the land between July 21, 1978 and November 10, 1981, at the time of the activity that
resulted in the discharge, had knowledge of the discharge or the activities that caused the
discharge, and had the legal ability to prevent the discharge and migration of contaminants.”
(Italics added.) However, Scott Monroe submits these comments on the Tentative Order because
there is no evidence to support these allegations. Scott Monroe cannot legally be named as a
discharger for the Property under California law.

II.
FACTUAL BACKGROUND

From 1956 — 1999, a dry cleaner operated at the property located at 3425 Golden Gate
Way (“Property”). Records indicate that Mr. and Mrs. Stross owned and operated the dry
cleaner from approximately 1956 — 1978. Ronald Monroe bought the dry cleaner in 1978 and
operated it for about 7 years until his death in October 1985. (Declaration of Scott Monroe in
Support of Comments on Tentative Order (“Monroe Decl.”), 1 3, 7, 16, Ex. B.) Jeanne Stewart
bought the dry cleaner in 1986 and operated it until it closed 13 years later in 1999. Scott

Monroe, Ronald Monroe’s son, never owned or operated the dry cleaner during its more than 40

years of operation.
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In 1978, Ronald Monroe decided to buy the dry cleaning business and the Property.
However, for purposes that he never articulated, Ron Monroe asked his 18-year-old son, Scott
Monroe, to take title to the Property for a brief period of time. (Monroe Decl., §4.) The Monroe
family was experiencing significant financial problems and Ron Monroe told his son that it
would help the family if Scott accepted title to the Property. Scott agreed and executed the
necessary documents to take title to the Property in July 1978. (Monroe Decl., J4.) Scott was
never informed that any contamination existed at the Property. (Monroe Decl., 1 5.)

From 1978 — 1980, Ron Monroe operated a dry cleaning business at the Property. Scott
was not an owner or operator of the dry cleaning business. (Monroe Decl., 5.) Scott did not
have possession of the Property and did not believe he had any authority to evict his father’s
business (had there been reason to do so). (Monroe Decl., ] 11.) Scott did not pay any money
for the Property and never received rental payments for use of the Property. (Monroe Decl., 6.)

From 1978 — 1980, Scott visited the Property occasionally and worked the front counter
once or twice a week during the summer of 1979. (Monroe Decl., §8.) He did not operate the
machinery; Ronald Monroe hired licensed individuals to operate the dry cleaning machinery.
(Monroe Decl., § 13.) During the times he visited the Property, Scott Monroe never saw any
evidence of waste discharges, never knew that any waste discharges occurred, and never had
reason to believe that discharges of waste might occur. (Monroe Decl., § 12.)

In December of 1980, when Scott was 20 years old, the Property was foreclosed on; Scott
owned the Property for approximately 30 months. (Monroe Decl., § 10.) Ron Monroe continued
to own and operate the dry cleaner until his death in 1985. (Monroe Decl., § 16.) During that
time Scott continued to attend college and also helped his family by working the front counter
once or twice a week and signing checks when his father was ill, but Ron Monroe always had the
final decision of who was paid and when. (Monroe Decl., ] 14-16.) Scott did not make day to
day decisions regarding the operation of the business and he had no role in managing, disposing
or handling of any solvents or other chemicals used by the dry cleaner. (Monroe Decl., § 15.)

When Ron Monroe died in 1985, Scott again assisted his family by facilitating the sale of

the business in order to pay off vendors and taxes owed to the Internal Revenue Service.

2

COMMENTS BY SCOTT MONROE ON TENTATIVE ORDER FOR HAMLIN CLEANERS, 3425 GOLDEN GATE WAY






O 0 NN O

10
11
12
13
14
15
16
17
18
19
20
21
%
23
24
25
26
27
28

(Monroe Decl., § 16.) Scott negotiated an agreement with Jeanne Stewart and the sale of the
business was completed in September 1986. All of the sale documents were executed by Scott’s
younger brother, Matthew Monroe. (Monroe Decl., §17.) Scott did not receive any money from
the sale and several payments went to the IRS to pay Ron Monroe’s tax debt. (Monroe Decl.,
18.) In 1986, Jeanne Stewart testified that the dry cleaner was operated by Ron Monroe and that
Scott Monroe only acted as the realtor to sell the business. (Monroe Decl., § 20.)

Jeanne Stewart operated the dry cleaner until it closed in 1999. William and Yolanda
Peacock acquired the Property in 1987. In 1990 the Peacocks transferred title to Golden Gate
Associates, which granted title to Golden Gate Way LLC in 2010. Counsel for Scott Monroe
believes that William and Yolanda Peacock are the owners of both Golden Gate companies.

The Peacocks discovered contamination at the Property in 2008. The Regional Water
Quality Control Board staff prepared a draft Order in July 2011 and now seeks approval ofa
final Order from this Board. The proposed Order seeks to name Scott Monroe as a discharger on
the basis that waste discharges are alleged to have occurred during the time that Scott owned the
Property. However, Scott Monroe only owned the Property for 2.5 years of the 44 years that a
dry cleaner operated at the Property and there is no evidence that any discharge occurred during
the time that Scott Monroe owned the Property. Even if there was a discharge, there is no
evidence that Scott Monroe knew or should have known of such discharge, or that he had the
legal ability to prevent the discharge. There is no reasonable basis to name Scott Monroe as a
discharger for the Property.

III.
SCOTT MONROE’S OWNERSHIP OF THE PROPERTY IS NOT A BASIS
TO NAME HIM AS A DISCHARGER

The draft Tentative Order states that Scott Vincent Monroe is named as a discharger,
“pecause he owned the land between July 21, 1987, and November 10, 1981, at the time of the
activity that resulted in the discharge, had knowledge of the discharge or the activities that
caused the discharge, and had the legal ability to prevent the discharge and migration of

contaminants.” (Tentative Order, p. 4.)
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California Water Code § 13304(a) provides that the Regional Water Quality Control
Board may issue an order to, “Any person who has . . . caused or permitted, causes or permits, or
threatens to cause or permit any waste to be discharged or deposited where it is, or probably will
be, discharged into the waters of the state and creates, or threatens to create, a condition of
pollution or nuisance . . . .” In order to name Scott Monroe as a discharger under section 13304,
there must be evidence that Mr. Monroe “caused or permitted” waste to be discharged.
However, there is no evidence that Scott Monroe “caused or permitted” waste to be discharged
during the time he allegedly owned the Property.

For the reasons explained below, Scott Monroe asserts that he should not be named as a
discharger based on his former limited ownership of the Property because:

1) Scott Monroe did not cause or contribute to the condition of nuisance or

pollution and he did not engage in any affirmative or active conduct that caused

the discharge.

2) There is no evidence that Scott Monroe knew of any discharges of waste during

the time that he owned the Property and there is no evidence that he should have

known of any such discharges.

3) There is no evidence that Scott Monroe knew of the “activity that resulted in

the discharge” — that is the actual activity that caused the discharge. Under the

law, knowledge of the operation of a lawful business is insufficient to establish

liability under the Water Code.

4) There is no evidence that Scott Monroe had the legal ability to prevent the
discharge and migration of contaminants, to the extent that any existed.

5) There is no evidence that a waste discharge occurred during the time that Scott
Monroe owned the Property.

A, As a former property owner, Scott Monroe is not liable under the Water Code or

the law of nuisance for harm caused by a third party operating at the property.

Documents indicate that Scott Monroe owned the real Property from July 21, 1978 to

December 5, 1980. (Monroe Decl., § 4, Ex. A.) Allegations that Scott Monroe owned the
Property until November 1981 appear to be incorrect. Therefore, based on the documents, it
appears that Scott Monroe owned the Property a mere 30 months. Scott Monroe was 18 years
old when his father asked him to take title to the Property, and only 20 at the time the Property

was foreclosed upon. (Monroe Decl., 4, 10, Ex. C.)
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There is no evidence that a waste discharge occurred during the 30 months that Scott
Monroe owned the real Property. (Declaration of Linda Beresford in Support of Comments
(“Beresford Decl.”), ] 2.) However, even if a discharge occurred during that time — a fact that
Mr. Monroe does not admit and for which there is no evidence — Scott Monroe still would not
have liability as a discharger under the Water Code. Liability under the Water Code follows
liability under the law of nuisance. City of Modesto Redevelopment Agency v. Superior Court

(2004) 119 Cal.App.4th 28, 37. Furthermore, “liability for nuisance does not hinge on whether

the defendant owns, possesses or controls the property, nor on whether he is in a position to

abate the nuisance; the critical question is whether the defendant created or assisted in the

creation of the nuisance.” Id. at 38 (citation omitted; underline added).

This issue was evaluated in Resolution Trust Corp. v. Rossmoor Corp. (1995) 34
Cal.App.4th 93, 100, where the Court held that the property owner was not liable under nuisance
for contamination caused by its tenant. The Court stated, “[W]e have found no case holding a
lessor landowner liable for [nuisance] where the landlord was not an active participant in causing
the fuel leak and contamination.” Id. at 99-100 (citing six contamination cases where the
defendants were liable because they either caused the contamination or owned or operated the
businesses that caused the contamination). Absent evidence that the property owner actively
caused or contributed to the contamination, a property owner is not liable for nuisance
contamination created by a third party operating on the property. “Where the nuisance is
attributable solely to the tenant’s improper acts, the landlord is not liable.” Witkin, Summary of
California Law (10th ed. 2005), 12 Real Property § 648, p. 760. As discussed below, there is no
evidence that Mr. Monroe actively caused or contributed to the contamination.

However, even if this Board determined it could name a former property owner as a
discharger based on his former ownership, knowledge of the actual harm is required in order for
a prior landowner to be liable for nuisance conditions on his property. In reaching its decision
that a landowner is not liable for contamination caused by its tenant, the Resolution Trust Court
relied on Uccello v. Laudenslayer, which stated that “[I]f a landlord has such a degree of control

over the premises that it may fairly be concluded that he [or she] can obviate the presence of the
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dangerous [condition] and he has knowledge thereof, an enlightened public policy requires . . .

imposition of a duty of ordinary care.” Uccello v. Laudenslayer (1975) 44 Cal.App.3d 504, 512
(emphasis added). As discussed below, Mr. Monroe had no knowledge of the contamination and
did not have control over the premises; he therefore is not liable under the Water Code.

These same principles were recently reiterated in Redevelopment Agency of the City of
Stockton v. BNSF Railway Co. (9™ Cir. 2011) 643 F.3d 668, where the Court held that BNSF did
not have liability as a discharger under Water Code § 13304 or nuisance when contamination
migrated through a french drain located on its property. The Court reached this finding because
BNSF did not know, and had no reason to know, that the french drain contributed to the
migration of the contamination. Id. at 675-678. “Because the Railroads’ conduct with regard to
the specific nuisance condition — the contamination — was not active, affirmative, or knowing,
the Railroads simply did not “create or assist in the creation” of the nuisance on the Property.”
Id. at 674. There is simply no liability under the Water Code unless the defendant actively or
affirmatively contributed to, or knew about, the discharge.

Similarly, in City of Los Angeles v. San Pedro Boat Works (9th Cir. 2011) 635 F.3d 440,
452-53, the Ninth Circuit held that California nuisance law follows the Restatement approach to
private nuisance (citing San Diego Gas & Elec. Co. v. Superior Court (1996) 13 Cal. 4™ 893).
As discussed in both City of Los Angeles and BNSF Railway, the Restatement says:

A possessor of land upon which a third person carries on an activity that causes a
nuisance is subject to liability for the nuisance if it is otherwise actionable and,

(a) The possessor knows or has reason to know that the activity is being carried on
and that it is causing or will involve an unreasonable risk of causing the nuisance,
and

(b) He consents to the activity or fails to exercise reasonable care to prevent the
nuisance.

City of Los Angeles v. San Pedro Boat Works, 635 F.3d at 452-453 citing Restatement (Second)
of Torts § 838 (1979).

In City of L.A., the City alleged that a tenant (Pacific American) was liable under
nuisance when the tenant allowed a third company (San Pedro Boat Works) to conduct business

at a berth at the Port of Los Angeles and the Boat Works company caused contamination during
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its operations. The Ninth Circuit held that even though Pacific American had possession of the
land, it was not liable for a nuisance because there was no evidence that it knew or had reason to
know that the activity was causing a nuisance. City of L.A4., 635 F.3d at 453-454.

1. Scott Monroe did not cause or contribute to the contamination.

Mr. Monroe does not have liability Water Code § 13304 based solely on his former
ownership of the Property. Scott Monroe did not cause or contribute to the contamination. Scott
Monroe was not an owner of the dry cleaner, did not operate the dry cleaner, had no role in the
day to day management of the business, and had no management responsibility for the use and
disposal of any chemicals that may have been used by the dry cleaning business. (Monroe Decl.,
97, 15; Beresford Decl., § 5, Ex. C.) There is no evidence to the contrary. Scott Monroe did not
cause or contribute to the creation of the nuisance.

2. Scott Monroe did not know, and had no reason to know, that discharges occurred.

There is no evidence that Scott Monroe knew that any discharge of waste occurred during
the time of his ownership. (Monroe Decl., § 12.) In fact, there is no evidence that any
discharges of waste occurred at all during this time. (Beresford Decl., {2.) Furthermore, during
his visits to the Property, Scott Monroe never saw any chemical spills. (Monroe Decl., | 12.)
There is also no evidence that Mr. Monroe should have known that any discharges of waste
occurred during the time of his ownership. (Monroe Decl., § 13.) Unlike Leslie Salt Co. v. San
Francisco Bay Conservation & Dev. Comm. (1984) 153 Cal.App.3d 605, 621, where the current
property owner was liable because it “should know [of] the existence of several hundred tons of
detritus and other fill materials on its land,” this case involves subsurface contamination, a
condition that is not apparent to the naked eye, and there is no requirement for a landowner to
perform extraordinary subsurface testing. See Resolution Trust Corp., 34 Cal.App.4th at 104.
There is simply no evidence that Scott Monroe knew or should have known that discharges
occurred during the 30 months he owned the Property. There is also no evidence that
contamination existed prior to his ownership; that any contamination migrated or caused
conditions of pollution or nuisance during his ownership; or that he knew or should have known

of such contamination requiring him to take any action to prevent such migration.
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S Scott Monroe’s knowledge that a dry cleaner operated at the Property is

insufficient to establish liability.

Scott Monroe’s knowledge that a dry cleaner operated at the Property during the time of
his ownership is insufficient to establish liability under Water Code § 13304. As discussed in
Section II1.B. below, “knowledge of the activity that caused the discharge” must be knowledge
of the discharge, or a reasonable basis to know that the activity caused a discharge. Knowledge
of the operation of a lawful activity does not create liability under either the law of nuisance or
Water Code § 13304. See Redevelopment Agency v. BNSF Railway, 643 F.3d at 674 (BNSF’s
knowledge of french drain did not establish liability under § 13304); City of L.4., 635 F.3d at
452 — 454 (knowledge that sublessee operated a boat works operation was not sufficient to
establish liability under nuisance without knowledge of the discharge); Resolution Trust Corp.,
34 Cal.App.4th at 103 (unreasonable to require property owner to refuse to rent to gas station to
avoid liability); Salinas v. Martin (2008) 166 Cal.App.4™ 404, 412 (liability for dangerous
condition on land does not attach to property owner unless landlord had actual knowledge of the
dangerous condition plus the right and ability to cure the condition) (citations omitted).

4. Scott Monroe did not have the legal ability to prevent the discharge.

There is no evidence that Scott Monroe “had the legal ability to prevent the discharge and
migration of contaminants” as alleged in the Tentative Order. Scott Monroe did not have
possession of the Property during the time of his ownership; the Property was possessed by
Ronald Monroe and his dry cleaning business. (Monroe Decl., §11.) There is no evidence that
Scott Monroe had any authority to inspect the Property, require any changes at the Property, or to
evict the dry cleaning business for any specific reason. (Monroe Decl., {11.) There is also no
evidence that Scott Monroe would have or could have identified any discharges of waste if he
had inspected the Property more than what he did. In the absence of such evidence, Scott
Monroe does not have liability under Water Code § 13304. See Laico v. Chevron U.S.A., Inc.
(2004) 123 Cal.App.4th 649, 663-665 (when there is no evidence that landowner had right of
access or right to inspect, and no evidence of what landowner would find if it had inspected,

landowner was not liable for hazardous conditions at the property).
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There is no legal or reasonable basis to name Scott Monroe as a discharger under §
13304. He did not “cause or permit” any discharges of waste at the Property. He did not cause
or assist in the creation of the nuisance or pollution and his conduct was not active, affirmative,
or knowing as he did not own or operate the dry cleaners and had no role in the use or disposal of
any chemicals. Scott Monroe did not know of any waste discharges during his ownership and
there is no evidence that he should have known of any discharges (if any occurred). Scott
Monroe also did not have the legal ability to prevent any discharge or migration of contaminants
(if any contaminants existed at that time). The law is clear: absent evidence of knowledge ofa
waste discharge, mere ownership of property does not result in liability under the Water Code.
Mr. Monroe should not be named as a discharger for the Property.

B. Prior State Water Resources Control Board Orders and the law on which they rely

do not support naming Scott Monroe as a discharger for the Property.

Prior Orders issued by the State Water Resources Control Board do not support naming
Scott Monroe as a discharger for the Property. The Tentative Order relies on In the Matter of
Zoecon Corporation, Order No. WQ 86-2, and In the Matter of the Petition of Arthur Spitzer et.
al.,, Order No. WQ 89-8, as a basis to name all of the parties, including Scott Monroe, as
dischargers. But these Orders do not discuss liability of former property owners.

Both Zoecon and Spitzer state that current property owners can be named as dischargers

(even if the owner was not involved with the activity that caused the contamination) because if a

current property owner “knows of a discharge on his property and has sufficient control of the

property to correct it, he should be subject to a cleanup order under Water Code Section 13304.”
Spitzer, p. 9; Zoecon, p. 10-12; see also In the Matter of Vallco Park, Ltd. (WQ 86-18). Zoecon
also relied on Rowland v. Christian (1968) 69 Cal. 2d 108 and Uccello v. Laudenslayer (1975)

44 Cal.App.3d 504, cases where the courts held current landowners liable for injuries caused by

conditions that were known to the landowners. But neither Zoecon nor Spitzer, nor the law on

which they rely, stand for the proposition that a former property owner, who had no knowledge
of a discharge, should be liable under § 13304.
1
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We are unaware of any Orders naming a former property owner as a discharger when the
property owner was not an owner or operator of the business that caused the discharge and when
there was no evidence that the property owner knew that a discharge occurred during the time of
his ownership. In fact, In the Matter of the Petitions of Wenwest, Inc. et al. (WQ 92-13), the
State Board held that the same policy and legal arguments that apply to current owners do not
necessarily apply to former landowners. Mr. Monroe’s case is similar to that of Wendy’s in
Wenwest, who was not named as a discharger because it owned the property for a short period of
time and had nothing to do with the activity that caused the leaks. Mr. Monroe also owned the
Property for a short time and had nothing to do with the activity that caused the alleged
discharges. In fact, Mr. Monroe had no knowledge of any discharges, while Wendy’s did in fact
have knowledge of such discharges, but still was not named as a discharger.

Former property owners have been named as dischargers when the evidence clearly
showed that they knew a discharge had occurred on their property. In In the Matter of the
Petition of Harold and Joyce Logsdon (WQ 84-6), Mr. and Mrs. Logdson owned property for at
least seven years during which time they leased the property to a wood treatment facility.
Relying on Uccello v. Laudenslayer, the State Board stated that “public policy requires that a
landlord owes a duty of care to correct a dangerous condition created by a tenant, where the
landlord has actual knowledge of the condition and an opportunity and the ability to obviate it.”
Logdson, p. 14. The State Board listed several facts showing Mr. Logdson’s knowledge of the
discharge at his property, including his role as an officer in another wood treatment company and
that Mr. Logdson had been a defendant in a lawsuit brought by a Regional Board to correct
discharge problems at that company’s facility. Logdson, p. 16. The State Board also noted the
terms of the lease, which required the tenant to obey all laws and permitted the Logdsons to enter
the premises if the tenant failed to perform its obligations under the lease. Logdson, p. 17-18.
Based on their knowledge of the discharges at the property during the time of their ownership,
and their ability to access the property to correct the discharge conditions, the State Board named
the Logdsons as dischargers under Water Code § 13304. See also In the Matter of the Petition of

Stinnes-Western Chemical Corp. (WQ 86-16) (successor to former property owner was a
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discharger because the evidence showed that the predecessor corporation operated at the property
and caused the discharge during the time of its ownership); In the Matter of the Petition of the
BOC Group, Inc. (WQ 89-13) (former property owner was a discharger because evidence
showed it operated at the property during its ownership and caused the discharges).

None of these facts exist in this case. Scott Monroe did not own or operate the dry
cleaner that operated at the Property. (Monroe Decl., §7.) There is no evidence that a discharge
occurred during the 30 months that Scott Monroe owned the Property. (Beresford Decl., 2) If
a discharge did occur during that time, there is no evidence that Mr. Monroe knew about it.
(Monroe Decl., § 12.) There is also no evidence that Mr. Monroe should have or even could
have known that a discharge occurred. He didn’t see any indications of a discharge when he
visited the Property (Monroe Decl., § 13) and unlike Leslie Salz, 153 Cal.App.3d at 621, where
the current property owner was liable because it should have known of several hundred tons of
debris on its land, this case involves subsurface contamination, which is not reasonably
noticeable during a site inspection. California did not even identify tetrachloroethylene (PCE) as
a carcinogen until 1988 and contamination at dry cleaners was not commonly recognized until
the late 1980s — almost a decade after Scott Monroe owned the Property. (Beresford Decl., § 3,
4, Ex. A, B.) There is no evidence that Scott Monroe knew or should have known of waste
discharges during the 30 months he may have owned the Property.

Furthermore, neither the law nor prior State Board Orders support naming a former
property owner as a discharger based on “knowledge of the activity” that resulted in the
discharge. In Spitzer (WQ 89-8), issued on May 16, 1989, the Order was clearly based on the
argument that if a landowner “knows of a discharge on his property and has sufficient control of
the property to correct it, he should be subject to a cleanup order under Water Code Section
13304.” Spitzer, p. 9. Shortly thereafter, on August 17, 1989, the State Board issued an Order
for In the Matter of the Petition of San Diego Unified Port District (WQ 89-12) which stated,

“This Board has consistently taken the position that a landowner who has knowledge of the

activity taking place and has the ability to control the activity, has “permitted” the discharge

within the meaning of Section 13304.” Port District, p. 7 (underline added).
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In support of this assertion, the State Board cited eight prior Orders. In five of those

orders (WQ 86-18, 86-2, 89-1, 87-5, and 87-6), the current property owner was named as the

discharger and the owner had knowledge of the discharge and the ability to abate it. In two of
the orders (WQ 86-15 and 81-6) the discharger was either the current sublessor or the current
operator of the property, both of whom had knowledge of the discharge and an interest in the
property. And in the last order (WQ 86-16), the former owner of the property was also the
former operator who caused the discharge. None of these Orders suggest that a former property
owner that did not operate the business that caused the discharge, need only have “knowledge of
the activity” that caused the discharge. These Orders direct that a property owner named as a
discharger must either know, or should have known, of the discharge — not simply have
knowledge of a legal activity that, unbeknownst to the property owner, resulted in a discharge.’
Naming a former property owner as a discharger based only on knowledge that a lawful
business operated at the property is also not supported by the law. The cases on which the State
Board has relied in naming property owners as dischargers under Water Code § 13304 — and
their progeny — all state that in order for a property owner to have liability, the property owner
must know, or should have known, of the dangerous condition, and also have sufficient control
over the property in order to abate the condition. See Rowland v. Christian (1968) 69 Cal.2d 108
(current property owner liable because it knew of broken faucet); Uccello v. Laudenslayer (1975)
44 Cal.App.3d 504 (current property owner liable because it knew of dangerous dog); Leslie Salt
Co. v. San Francisco Bay Cons. & Dev. Comm. (1984) 153 Cal.App.3d 605 (current landowner

! The Port District Order also referenced a May 8, 1987 Memorandum from William R.
Attwater, Chief Counsel, to Regional Board Executive Officers, entitled “Inclusion of
Landowners in Waste Discharge Requirements and Enforcement Orders.” This document states
that “Enforcement orders can be issued to a landowner only if the cleanup involves something
about which the landowner knew or should have known and over which he or she had some
measure of control” and that “Findings of each element of a landowner’s responsibility must be
supported by substantial evidence.” (Underline added.) A similar guidance document called
“Findings for Waste Discharge Requirements Applicable to Non-Culpable Property Owners”
dated March 22, 1988, also authored by William R. Attwater, Chief Counsel, suggests that
former owners should not be named unless “Owner, during the time [he] owned the Property,
knew or should have known of the existence of the discharge or threat of discharge. . . . [And]
during the time [he] owned the Property, Owner had some measure of control over the Property.”

12,
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liable because it should have known of tons of debris on property); Redevelopment Agency v.
BNSF Railway Co. (9th Cir. 2011) 643 F.3d 668 (railroad not liable under the Water Code
because it did not know and had no reason to know that french drain would contribute to
contamination). None of these decisions rest on whether the property owner had knowledge of
the business that resulted in the discharge and in fact the cases direct the exact opposite. See City
of Los Angeles v. San Pedro Boat Works (9th Cir. 2011) 635 F.3d 440 (tenant not liable because it
did not know and had no reason to know that subtenant was discharging waste; knowledge of
boat works company insufficient for liability); Resolution Trust Corp. v. Rossmoor Corp. (1995)
34 Cal.App.4th at 103 (property owner not liable based on operation of gas station).

Scott Monroe did not cause or contribute to the creation of the nuisance or pollution: he
did not own or operate the dry cleaner, did not operate the machinery, and did not direct the use
or disposal of any chemicals. Scott Monroe had no active role in causing the discharge and there
is no evidence that a discharge even occurred during the time that he owned the Property. Mr.
Montroe did not know of any discharges, nor did he have reason to know of any discharges.
Knowledge of the operation of a dry cleaner during the time he owned the Property is
insufficient to establish liability under Water Code § 13304. Scott Monroe also did not have the
legal ability to abate any discharges during his brief ownership. There is no legal or reasonable
basis to name Scott Monroe as a discharger and he should not be named a discharger under
Water Code § 13304 based on his ownership of the Property from July 1978 to December 1980.

C. The Tentative Order violates due process.

The Tentative Order alleges that Scott Monroe owned the land “at the time of the activity
that resulted in the discharge, [and] had knowledge of the discharge or the activities that caused
the discharge . . . .” (Page 4.) The Tentative Order does not specify what alleged “activity” or
“activities” resulted in the discharge about which Mr. Monroe allegedly knew. It is unclear if the
alleged “activity” or “activities” is the operation of a dry cleaning business, a physical spill, a
type of disposal method, or something entirely different. Furthermore, the Tentative Order
provides no evidence in support of these allegations.

1
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However, Mr. Monroe has been advised that if he wishes to challenge the Board’s action
on this matter through a petition to the State Water Board under Water Code § 13320, he will be
limited to raising only those issues or objections that were raised at the public hearing or in
written correspondence submitted by November 14, 2011, and that the Board will only consider
comments submitted by November 14, 2011. But since the “activity” is not defined, and the
evidence in support of this allegation is not stated in the Order, it is impossible for Mr. Monroe
to fully respond to these allegations. Failing to identify the alleged “activity” or “activities”,
failing to state the evidence in support of these allegations, or failing to allow further objections
if the Board defines these terms or provides such evidence, violates due process.

Both the United States and the California Constitutions provide that the State of
California may not deprive any person of life, liberty, or property without due process of law.
U.S. Const. Amend. XIV, § 1; U.S. Const. Amend. V, Cal. Const., art. I, §7. The exercise of a
quasi-judicial power requires that an agency must satisfy at least minimal requirements of
procedural due process. Horn v. County of Ventura (1979) 24 Cal.3d 605, 612. Minimum due
process requires some form of notice and an opportunity to respond. Id. Due process includes
“the right to present legal and factual issues in a deliberate and orderly manner.” White v. Board
of Medical Quality Assurance (1982) 128 Cal.App.3d 699, 705. It also includes a reasonable
opportunity to know the claims of the adverse party and to present their objections. Ryan v.
California Interscholastic Federation — San Diego Section (2001) 94 Cal.App.4™ 1048, 1072.
An agency decision based on information of which the parties were not apprised and which they
had no opportunity to controvert amounts to a denial of a hearing. Clark v. City of Hermosa

Beach (1996) 48 Cal.App.4™ 1152, 1172.

The vague and ambiguous use of the term “activity” without further definition, and the
failure to provide any evidence in support of this allegation, does not advise Mr. Monroe of the
RWQCB?’s claims against him. Without such information, Mr. Monroe is deprived of the ability
to present legal and factual issues in response. The Tentative Order as drafted, the lack of
evidence, and the limitation on Mr. Monroe’s ability to respond, violates the due process

requirements of the United States and California Constitutions.
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Iv.
SCOTT MONROE SHOULD NOT BE NAMED AS A DISCHARGER AS AN OWNER
OR OPERATOR OF THE DRY CLEANING BUSINESS

In a draft version of this Order circulated by RWQCB staff in July 2011, staff suggested
that Scott Monroe should be named as a discharger because he “worked in father[’s] dry cleaning
business, and had control over the disposal and handling of solvents.” On August 25, 2011,
counsel for Scott Monroe submitted comments on the draft Order, stating that this allegation was
incorrect and without factual basis; the comments demonstrated that he did not own or operate
the dry cleaner and did not have control over the disposal and handling of solvents.

In response, it appears that staff agrees that Scott Monroe should not be named as a
discharger on the basis of any alleged ownership of the dry cleaning business, or responsibility
for operations of the dry cleaning business, as Scott Monroe has not been named as a discharger
in the Tentative Order on that basis. However, if this issue is raised in comments by other parties
or at the hearing, we submit these comments to preserve any arguments that may be required in
the future and incorporate these arguments in support of the fact that there is no evidence that
Mr. Monroe knew of any discharges at the Property.

A. Scott Monroe did not control the management, disposal or handling of any solvents.

Scott Monroe did not control the management, disposal or handling of any solvents or
other chemicals associated with the dry cleaner. (Monroe Decl., ] 15.) Mr. Monroe occasionally
worked at the front counter to receive or distribute orders and occasionally signed checks when
his father was ill. (Monroe Decl., § 8, 14.) However, Ron Monroe, Scott Monroe’s father,
decided when and who should be paid, and also hired a licensed individual to operate the dry
cleaning machinery. (Monroe Decl., {13, 15.) Scott Monroe simply did not make decisions
relating to the operation of the business and had no role in managing, directing, or conducting
operations relating to the order, use, storage or disposal of any chemicals that may have been
used by the business. (Monroe Decl,, § 15, Beresford Decl., § 5, Ex. C.)

The parties named in the Tentative Order are litigating who has responsibility for the

contamination at the Property. (Golden Gate Way, LLC v. Stewart, Northern District of
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California Case No. C09-CV-0448-DMR). Throughout the litigation, the Peacocks, Golden Gate
Way, and the Stewart Defendants have asserted that Scott Monroe operated the dry cleaning
business, but no party has produced any facts or documents that demonstrate that Scott Monroe
either owned or operated the dry cleaning business. And no party has produced any facts or
documents that demonstrate that Scott Monroe controlled the management, disposal or handling
of any solvents at the Property.

The mere statement by another named discharger that Scott Monroe had control over the
management, disposal or handling of solvents, without any supporting facts or documents, is
insufficient to name him as a discharger for the Property on that basis. And in fact there is no
evidence to support this claim because it simply isn’t true.

B. Scott Monroe was not an owner or operator of the dry cleaner.

As noted in Scott Monroe’s declaration, Scott Monroe was never an owner or operator of
the dry cleaner. (Monroe Decl., § 7, 15, Ex. B.) During the litigation, the other parties have
asserted that Scott Monroe owned and operated the dry cleaning business. But again, no party
has produced actual facts or documents that support this allegation, and the mere fact that
another named discharger says that Scott Monroe was the owner or operator of the dry cleaning
business doesn’t make it so. There is simply no evidence that Scott Monroe either owned or
operated the dry cleaner.

The Stewart Defendants have asserted that Scott Monroe was an owner Qf the dry
cleaning business because he was listed as the transferor in the Bulk Transfer Escrow documents
dated March 24, 1986, that he requested that Ms. Stewart enter into a covenant not to complete
for three years and in a two mile radius, and that he was paid a sum of $45,000 for the dry

cleaning business and associated fixtures. However, neither the bulk transfer escrow instructions

nor the covenant not to compete are signed. (Beresford Decl., § 6, Ex. D (unsigned bulk transfer

instructions and covenant not to compete).) These are not the final sale documents; the final sale
documents are all signed by Matthew Monroe, not Scott Monroe. (Monroe Decl., § 17, Ex., E.)
Furthermore, there is no evidence that Scott Monroe received any payment from the sale of the

business. The installment note in the amount of $35,000 is made payable to Matthew Monroe
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(Monroe Decl., § 17, Ex. E) and the other payments were made by Jeanne Stewart to the IRS to
pay off Ronald Monroe’s tax debt. (Monroe Decl., § 18 Ex. F.)

When testifying in a case in May 1986 (immediately after she started business at the
Property), Ms. Stewart testified that the previous owner was Ron Monroe and that Scott Monroe
was only the realtor assisting with the sale. (Monroe Decl., 20, Ex. G (copies of the deposition
transcript).) A copy of the signed and recorded bulk transfer instructions originally transferring
the business from Mr. Stross to Ron Monroe in 1978 are provided at Exhibit B to Scott Monroe’s
Declaration. Other documents demonstrating that Ronald Monroe owned and operated the dry
cleaner are provided at Exhibit D to Scott Monroe’s Declaration. These documents show that
Ron Monroe was the owner and operator of the dry cleaner.

When Ron Monroe died in October of 1985, Scott Monroe assisted the estate in resolving
his father’s tax debt and selling the dry cleaning business. (Monroe Decl., 16 - 18.) However,
Scott Monroe never took ownership of the business and never had any role in the handling or
disposal of any solvents. There are no documents to support any assertion to the contrary, and
none of the other parties have stated any facts or produced any evidence showing that Scott
Monroe owned or operated the dry cleaner. If anything, Ms. Jeanne Stewart has stated, under
oath, that the prior owner was Ron Monroe — not Scott Monroe. Scott Monroe should not be
named as a discharger as an owner or operator of the dry cleaning business or as someone who
had control over the management, disposal or handling of any solvents or other chemicals
associated with the dry cleaner.

V.
CONCLUSION

There is no legal or reasonable basis to name Scott Monroe as a discharger for the
property located at 3425 Golden Gate Way. Scott Monroe may have owned the Property for a
brief 30 months as a favor to his father to help his family during significant economic difficulty.
However, Scott Monroe never owned or operated the dry cleaning facility at the Property, and he
never took any action that caused or contributed to the creation of nuisance or pollution. There is

no evidence that any discharge of waste occurred during the time that he owned the Property.
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There is no evidence that Scott Monroe knew of any discharges of waste during that time or that
he should have known of any discharges of waste during that time. Knowledge of the operation
of a dry cleaner during the period of his ownership is insufficient to establish liability under
Water Code § 13304. There is also no evidence that Scott Monroe possessed the Property or had
the legal ability to prevent any discharges or migration of contaminants, to the extent that they
existed. Mr. Monroe should not be named as a discharger for this Property and we request that
he be removed from the Order for this Property.

Respectfully submitted,

Dated: November 10, 2011 OPPER & VARCO LLP
/)

By: ;V\r\'\ﬁ'l\/ ¢, QXMJ N

LINDA C. BERESFORD
Attorneys for Alleged Discharger
Scott Monroe

18

COMMENTS BY SCOTT MONROE ON TENTATIVE ORDER FOR HAMLIN CLEANERS, 3425 GOLDEN GATE WAY






26

28

OPPER & VARCO, LLP

LINDA C. BERESFORD (Bar no. 199145)
lindab@envirolawyer.com

225 BROADWAY, SUITE 1200

SAN DIEGO, CALIFORNIA 92101
TELEPHONE: 619-231-5858
FACSIMILE: 619-231-5853

ATTORNEYS FOR ALLEGED DISCHARGER
SCOTT MONROE

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

ORDER NO. R2-2011-00XX
FILE No. 07S0197(BGS)

PROPOSED ADOPTION OF FINAL
SITE CLEANUP REQUIREMENTS FOR:

GOLDEN GATE WAY, LLC

WILLIAM PEACOCK DECLARATION OF SCOTT
YOLANDA M. PEACOCK VINCENT MONROE IN SUPPORT

OF COMMENTS BY SCOTT
MONROE ON TENTATIVE ORDER
FOR HAMILIN CLEANERS, 3425
GOLDEN GATE WAY,
LAFAYETTE, CALIFORNIA

TOMMY LEE STEWART

JEANNE’S HAMLIN CLEANERS
JEANNE STEWART dba HAMILIN
CLEANERS

LEONARD A, GROSS

LEONARD A GROSS PROFESSIONAL
CORPORATION

SCOTT MONROE

FOR THE PROPERTY LOCATED AT
3425 GOLDEN GATE WAY

LAFAYETTE
CONTRA COSTA COUNTY

P I T S M S MY MY M e

I

DECLARATION OF SCOTT VINCENT MONROE IN SUPPORT OF COMMENTS BY SCOTT MONROE ON TENTATIVE ORDER
FOR HAMLIN CLENAERS, 3425 GOLDEN GATE WAY






277

28

[, SCOTT VINCENT MONROE, hereby declare as follows:

I. I am a resident of the State of California and reside in Tustin, California. The
following declarations are of my own personal knowledge and, if sworn as a witness, I could and
would competently testify thereto.

2. In the summer of 1978 I was eighteen (18) years old. Ihad just graduated high
school and was preparing to attend the University of Oregon that fall.

3. During that time my family was suffering from significant financial hardship. My
father, Ronald Monroe, had a company that managed a few pieces of real estate. In the summer
of 1978 he decided to acquire the property located at 3425 Golden Gate Way in Lafayette,
California (the “Property”). The owners of the Property were Mr. and Mrs. Stross. However,
they would not sell the Property unless my father purchased both the Property and the dry
cleaning business located at the Property. My father agreed.

4. Shortly after I graduated high school, my father asked if he could put the title to
the real Property in my name. He told me that it would help the family. Considering the
financial difficulties facing my family, I agreed to accept title to the Property in order (o help my
family out. T was 18 and had never owned any property before. I signed the necessary
paperwork at my father’s request. A copy of the document that appears to show my acquisition
of the Property in July 1978 is attached as Exhibit A to this declaration. (I have no documents

relating to the Property. All of the documents attached to this declaration were produced by

Jeanne Stewart in the related litigation of Golden Gate Way, LLC v. Jeanne Stewart, et al., Case
no, 09-CV-04458. 1 believe that all documents attached hereto are true and correct copies. )
5. When I signed the documents accepting title to the real Property, [ had no reason

to suspect that there were any concerns about the Property. Mr. and Mrs. Stross never disclosed
the existence of any contamination from the operation of the dry cleaning business

6. My father’s business was responsible for the payment of all mortgages, taxes and
other costs associated with the Property. I never made any payments towards the ownership of
the Property and I never received any payment from my father for the use of the Property by the

dry cleaning business. As I stated above, my family was experiencing serious financial hardship.
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I never received any financial benefit associated with the ownership of the Property.

7. My father was the sole purchaser of the dry cleaning business. Documents
showing that my father was the sole purchaser of the dry cleaning business are attached to this
declaration as Exhibit B. I was never an owner or operator of the dry cleaning business and was
never an owner or partner in my father’s business that operated the dry cleaning business.

8. From the fall of 1978 to the summer of 1980 I attended the University of Oregon.
From September 1978 through June 1979 and September 1979 through June 1980 1 visited the
Property approximately once every six months. In the summer of 1979 I came home from
college for the summer. [ was 19 years old and during that time my family continued to suffer
financial hardship. I helped out at the front counter at the dry cleaners at the Property
approximately once or twice a week to help my family out. I do not recall being paid for this
time; if I received any payment, it was a small amount.

9. In the fall of 1980 I transferred from the University of Oregon to California State
University at Hayward because [ was no longer able to pay the tuition at the University of
Oregon.

10. In December 1980 the Property was foreclosed on. Attached as Exhibit C to this
declaration is a true and correct copy of a document showing that on November 10, 1981,
Contractors Capital Corp. granted the Property to Leonard A. Gross. This document also states:

“This conveyance is made pursuant to the powers conferred upon first party

[ Contractors &ﬁpirai Corp.] by that certain Deed of Trust between Scott Vincent

Monroe, a single man, to Contractors Capital Corp., a California corporation, as

um@@ca and Laurel Blum, a married woman as i%weﬁuazw dated HCQC‘E}H)G@ 5

1980, and re ed January 7, 1981 in the Office of the County Record of Contra
Costa County, State of C alifornia ... .”

Based on this document, I believe my ownership of the Property ended on December 5, 1980
when [ was 20 years old. I owned the Property for approximately 2 V2 years, or 30 months.

11. During the short time that T owned the Property, I never personally occupied or
possessed the Property. The dry cleaning business owned by my father occupied, possessed and
operated at the Property. I never believed I had any authority to evict my father from the

Property.
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12, During the short time that I owned the Property, | never had any knowledge that
any spills, releases or discharges of any type of waste occurred at the Property. During the times
that I visited the Property, [ never saw any evidence of any spills, releases or discharges of any
type of waste at the Property. I never saw anyone pouring any chemicals on the ground. Iam
not aware of any evidence that a spill, release, or discharge actually occurred during the time I
owned the Property.

13. I also never had any reason to know of any discharges of waste that could
possibly impact any water during the time I owned the Property. To the best of my recollection,
my father hired people who were trained and licensed to handle the dry cleaning machinery. I
never operated the dry cleaning machinery myself. From 1978 — 1980, I was not aware of
anyone that knew that dry cleaning businesses could be a risk or a source of contamination.
Looking back now, I still am not aware of anyone who knew at that time that dry cleaning
businesses could potentially present an environmental risk.

14.  From approximately 1980 - 1985, while I was attending school at California State

University at Hayward, I helped out at the front counter of the dry cleaning business for

distributed orders to and from customers. I occasionally put clothes in the plastic cover bags
after the clothes were pressed and occasionally signed checks if my father was ill. However, my
assistance at the business decreased even further in 1982 when I began a job at Computer

Seiences Corporation located in Oakland, California.

5. I did not make decisions relating to the day to day operations of the business; my

£

father made such decisions including who was paid and when. I did not financially benefit from

sting operations

the operation of the business. 1 had no role in managing, directing, or condu
relating to the ordering, use, storage or disposal of any chemicals that may have been used by the
dry cleaning business. My father was the sole operator of the business. Copies of additional
documents showing his operation of the business are attached to this declaration as Exhibit D.

1

1
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16. My father, Ronald Monroe, owned and operated the dry cleaning business from
1978 until his death in October 1985. During the time that he was sick, his girlfriend, Sharon
Clifton, may have assisted him in running the business. Following my father’s death, I again
attempted to help my family by facilitating the sale of the dry cleaning business. At the time of
his death, I recall that my father owed money to several vendors as well as to the Internal
Revenue Service. In order to protect my mother, my goal in negotiating a final price for the dry
cleaning business was to cover my father’s debts as much as possible.

17. In approximately March 1986 I began negotiations to sell the dry cleaning
business to Ms. Jeanne Stewart. I believe the sale became final in September 1986. True and
correct copies of what I believe to be the final sale documents transferring the dry cleaning
business to Ms. Jeanne Stewart are attached to this declaration as Exhibit E. These final sale
documents are signed by my brother, Matthew Monroe, who is now deceased.

18. I never owned the dry cleaning business following my father’s death and I
received no financial proceeds from the sale of the business. Copies of payments made by
Jeanne Stewart to the IRS to pay off my father’s tax debt are attached to this declaration as
Fxhibit F.

19, [ understand that Ms. Stewart’s attorneys informed this body that [ operated the
dry cleaning business based on the fact that some of the early draft sale documents contained my
name as the seller of the business. However, none of those draft documents, which appear to

have been prepared in March 1986, were ever signed, and I believe they were prepared in error.

4

The final sale documents, executed in September 1986, were signed by my brother.

20. When testifying in an unrelated case in May 1986 (shortly after she started

business at 34 ed that the previous owner of the dry

cleaning business was Ron Monroe and that I, Scott Monroe, was only the realtor assisting with
the sale. A copy of the relevant portions of the deposition transcript are attached to this
declaration as Exhibit G.

21 I never had any knowledge that any spills, releases, or any discharges of any type
of waste occurred at the Property from any time from 1978 — 1986.

5

DECLARATION OF SCOTT VINCENT MONROE IN SUPPORT OF COMMENTS BY SCOTT MONROE ON TENTATIVE ORDER
FOR HAMLIN CLENAERS, 3425 GOLDEN GATE WAY






23

22.  Based on the facts stated above, I ask that the Regional Water Quality Conirol
Board find that [ did not cause or permit any discharges of waste to the waters of the State of
California, and agree that I should not be named a discharger for this Property.

I declare, subject to penalty of perjury under the laws of the state of California, that the
i

foregoing is true and correct.

4

7/
X/M oo California.

4/
egv’

Executed this / - - day of November, 2011 72/
/,:
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22, Based on the facts stated above, | ask that the Regional Water Quality Control
Board find that [ did not cause or permit any discharges of waste to the waters of the State of
California, and agree that 1 should not be named a discharger for this Property.

I declare, subject to penalty of perjury under the laws of the i’@te of California, that the

foregoing is true and correct.

Executed this _/ , California.
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[, LINDA C. BERESFORD, hereby declare as follows:

I. I am a partner in the law firm of Opper & Varco LLP and am counsel for Scott
Vincent Monroe in the above-referenced matter. The following declarations are of my own
personal knowledge and, 1f sworn as a witness, [ could and would competently testify thereto.

2. On August 4, 2011, T spoke with Ms. Barbara Sieminski, a staff member of the
Regional Water Quality Control Board, regarding draft Tentative Orders for the property located
at 3425 Golden Gate Way, Lafayette, California (“Property”). I asked Ms. Sieminski if the
Regional Water Quality Conirol Board had evidence that a discharge of waste had occurred
during the time Scott Monroe owned the Property. Ms. Sieminski informed me that the Regional
Water Quality Control Board did not have direct evidence that a waste discharge occurred during
the time that Scott Monroe owned the Property.

3. The State of California identified tetrachloroethylene (“PCE”) as a chemical
known to the State to cause cancer or reproductive toxicity on or about April 1, 1988. A true and
correct copy of a table that I downloaded from a website operated by the State of California
Tnvironmental Protection Agency showing the date that PCE was identified as a chemical
known to the State to cause cancer is attached to this declaration as Exhibit A.

4. A true and correct copy of a document called “A Chronology of Historical
Developments in Drycleaning” is attached to this declaration as Exhibit B. [ downloaded this
document from a website operated by the State Coalition for Remediation of Drycleaners at

oy

www.drycleancoalition.org. The State Coalition for Remediation of Drycleaners is an

organization established in 1998 with support from the U.8, EPA Office of Superfund
Remediation and Technology Innovation. The “Chronology of Historical Developments in
Drycleaning” indicates that: 1) in 1986 approximately 86% of dry cleaning facilities used PCLH;
and 2) the first significant case detecting PCE in groundwater occurred in 1989.

5. A true and correct copy of Scott Monroe’s responses to Interrogatories
propounded by the Stewart Defendants is attached hereto as Exhibit C.

/!
/11
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6. A true and correct copy of documents produced by the Stewart Defendants called
“bulk transfer escrow instructions” and “covenant not to compete” dated March 1986, which are
not signed, are attached hereto as Exhibit D.

I declare, subject to penalty of perjury under the laws of the state of California, that the

foregoing is true and correct.

Executed this __day of November, 2011, at San Diego, Califomiay

Linda C. Beresford
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DECLARATION OF LINDA BERESFORD IN SUPPORT OF COMMENTS BY SCOTT MONROE ON TENTATIVE ORDER
FOR HAMLIN CLENAERS, 3425 GOLDEN GATE WAY
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TO:

FROM:

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

RESPONSE TO COMMENTS
Dyan Whyte December 1, 2011
Assistant Executive Officer File No. 07S0197 (BGS)

Barbara Sieminski
Engineering Geologist

SUBJECT: Response to Comments on Tentative Order for Hamlin Cleaners, 3425

Golden Gate Way, Lafayette, Contra Costa County

This document provides Water Board cleanup staff’s response to comments received on the
Tentative Order (TO) for final Site Cleanup Requirements (SCR) for the subject site. On
October 5, 2011, cleanup staff distributed the TO to the appropriate parties for comment. We
received comments on the draft TO from the following parties:

Date Commenter

10/17/11 | Barry R. Gross — Son of Leonard A. Gross, representing his father Leonard A. Gross,
and Leonard A. Gross Professional Corporation, former property owners

11/3/11 | Mr. Mario A. Consolacion — Engineering technician, representing Contra Costa
County Flood Control & Water Conservation District, the owner of properties at Las
Trampas Creek located approximately 200 feet downstream of the site

11/10/11 | Linda C. Beresford of Opper & Varco LLP — Attorney representing Scott Monroe, the
former property owner

11/14/11 | David F. Wood and Matthew O. Kovacs of Wood, Smith, Henning & Berman LLP —

Attorneys representing Jeanne Stewart, Jeanne’s Hamlin Cleaners, Jeanne Stewart
dba Hamlin Cleaners, and Tommy Lee Stewart (former Hamlin Cleaners operators)

The comments are summarized below together with our responses.

Leonard A. Gross Comments

1. Comment: Leonard A. Gross Professional Corporation is not listed in Finding 2.b. regarding
land ownership, but only under named dischargers.

Response: Comment noted. We have added Leonard A. Gross Professional Corporation under
1981 listing for Assessor’s Parcel No. 233-051-016 in Finding 2.b. of the revised TO. The






corporation was erroneously omitted in the TO. However, as the comment properly noted,
Leonard A. Gross Professional Corporation was listed in Finding 3 (named dischargers).

2. Comment: There is nothing showing that Leonard A. Gross Professional Corporation had
any connection to the site.

Response: We disagree. Finding 3 of the TO explains why Leonard A. Gross Professional
Corporation is named as a discharger.

3. Comment: Leonard A. Gross should come under an exemption for lenders and should not be
named a discharger because he acquired a Trustee’s Deed after a property foreclosure sale. At no
time did he have knowledge of any discharge or activities causing discharge.

Response: We disagree. The cleanup staff recommends that the Board name both the individual
and corporate entity to the proposed Order based on his ownership and active management of the
property from 1981 to 1987. Despite comments from his son, Barry R. Gross, that Leonard A.
Gross “should come under an exemption for lenders,” the cleanup staff finds Mr. Gross acted
consistent with an owner and had knowledge of the dry cleaning businesses which operated on
his property.

Leonard A. Gross purchased the property through a public action on November 10, 1981. Itis
unclear whether ultimate ownership rested with the individual or with the corporation, since we
have deeds indicating that both the individual and corporation received the property and
recorded their interest around the October/November 1981 timeframe (see Exhibit A). The Grant
Deed transferring the property from Leonard A. Gross to the next property owners, the Peacocks,
was signed and dated November 25, 1987 and signed by Mr. Gross in his individual capacity
(see Exhibit B).

Leonard A. Gross actively managed the property. He leased the property to dry cleaners
operators (to Ronald Monroe from 1981 to 1986, and to Stewarts from 1986 to 1987 — see
Exhibit C), entered into leasehold arrangements in which he exercised control over what took
place on his property, filed an unlawful detainer lawsuit as a landlord against Ronald Monroe in
1984 (see Exhibit D), and sold the property to the Peacocks in 1987 (see Exhibit B). These
actions are consistent with that of an owner subject to liability under Water Code section 13304,
The State Water Board precedent allows former owners to be responsible if they have a
significant ownership interest in the property at the time of the discharge, have knowledge of the
activities which resulted in the discharge, and they have the ability to prevent the discharge. WQ
92-13 (Wenwest) and WQ 86-15 (Stuart). Here, Gross had a significant ownership for most of
the 1980s when the discharges from the dry cleaners took place, knew about the activities that
caused the discharge, and had the ability to prevent it.

Gross is unlike Scott Monroe, whose responsibility is discussed below. Gross” ownership lasted
for many years. He was not merely an absentee owner. He actively controlled the property,
leased the property to dry cleaning operations which caused the current contamination, and
derived income from it.





The Stuart Order, cited above, involved a lessor and sublessee rather than an owner (Gross) who
leased the property, but this language is relevant: “At all times during the lease period, [Gross]
had an important legal interest in the property and derived income from it. It is disingenuous for
[Gross] to argue that he had nothing at stake in the property. Accordingly, we find the action of
naming petitioner, along with the lessor and the sublessees, as a party responsible for the cleanup
to be appropriate and proper.”

Contra Costa County Flood Control & Water Conservation District Comments

1. Comment: The District is concerned about health risks (to their workers working on the
structures in the creek) resulting from the contamination, and their liability for accumulation of
contaminants on their properties, therefore request that we require the responsible parties

to install monitoring wells and perform soil, surface water, and groundwater monitoring
activities adjacent to their properties.

Response: Comment noted. We did not make changes to the TO because it already addresses
the District’s concerns. Tasks 4-5 require site investigation, Tasks 6-7 require site cleanup, and
Provision 5 require self-monitoring activities and reporting.

Scott Monroe Comments

1. Comment: Scott Monroe should not be named as a discharger due to insufficient evidence.

Response: We agree. The cleanup staff recommends that the Board exercise its discretion not to
name Scott Monroe to the proposed Order based on his ownership of the property in 1978-1980.
There is insufficient evidence that he caused or permitted a discharge during his ownership, as
further explained below.

Scott Monroe owned the property located at 3425 Golden Gate Way in Lafayette between July
21, 1978, and December 5, 1980, when the property was foreclosed on. His ownership was
unusual. When he was 18 years old, his father, Ronald Monroe, asked him take title to the
property because of financial hardships facing the Monroe family. Scott Monroe agreed and
Ronald Monroe thereafter owned and operated Hamlin Cleaners on the property until his death
in October 1985. According to Scott Monroe’s declaration submitted under the penalty of
perjury, he never made any payments toward ownership of the property, he never took
possession of the property and in fact went away to college in Oregon shortly after taking title,
he never collected any payments such as rent from his father for use of his property, and he never
believed he had the ability to evict his father. So while Scott Monroe was the technical owner of
the property, he exercised no attributes of ownership.

In State Water Board Order WQ 92-13 (Wenwest), the State Board narrowly held a former
owner was not liable based on various such factors as brief ownership, the owner did not have
anything to do with the activity that caused the discharge, the owner did not exacerbate the
problem, the owner had minimal knowledge of the pollution problem, and there were other





responsible parties and cleanup was proceeding. Consideration of the Wenwest factors weighs
against requiring Scott Monroe to cleanup the property. Scott Monroe took title to the property
solely to facilitate his father’s business endeavors, but his ownership was in name only and he
exercised no attributes of ownership over the property. His ownership was for two years (in
Wenwest it was less than a year). During this period, he had nothing to do with the activity that
caused the condition of pollution other than intermittently help out at the front counter of his
father’s dry cleaning business (while he was in school he only visited the property once every six
months). He never engaged in any activity that exacerbated the problem. As an 18-20 year old
with minimal contact with the property, it is doubtful that he had complete knowledge of the
activities that caused the discharge at the property. Finally, there are numerous other dischargers
named in the proposed Order. Therefore, cleanup staff recommends that the Board exercise its
discretion not to name Scott Monroe to the proposed Order.

There are comments that Scott Monroe be named to the proposed Order based on the rationale
that he was also an owner and operator of the dry cleaners. There is, however, no evidence that
he was an owner or operator of the business. After the property was foreclosed on, Ronald
Monroe continued to be the owner and operator of Hamlin Cleaners at the property. Scott
Monroe was only a part-time employee there from 1980 to 1985. When his father died in
October 1985, Scott Monroe acted as a realtor to sell Hamlin Cleaners, to wrap up the affairs of
Ronald Monroe, and to arrange for the payment of his father’s outstanding debts. The bulk
transfer agreement to sell the assets of the dry cleaning business to Jeanne Stewart and which
bears Scott Monroe’s name is not signed. The final, executed bulk transfer agreement is signed
by a Matthew Monroe, who is now deceased. In short, there is no evidence that Scott Monroe
was the owner or operator of Hamlin Cleaners, and should not be named to the proposed Order
on those grounds.

Stewarts/Hamlin Cleaners Comments

1. Comment: Include the information that Mr. Monroe continued to operate the cleaners after
selling his ownership interest to the property.

Response: We disagree. There is insufficient evidence to include such statement in the revised
TO.
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nﬁzﬁm«eq& corper of the pavesl of land descoibed in the deed fyom Sewsll Swith,
el we, to dohn $. Mactine, et uk. recorded Februsry 1%, 1946, Rook o, Fage 346,
Ufimiai Roconde; thence fxom ssid polnt of beglming, siong seid soutl line :
W"‘p@‘f‘ih“ w*msi)ﬂ ?e> 8? feat now Jeaving sald th Line, south 20°09016%
G ne of Walnwe Creel, az show on said weg thence
m-f:’tn 22°06°30° sant, 1,24 feets thence worth
et te the wesh line of
nowth J%09Y1I5Y west, along

RESESEOR'SE PARC A3T

Wiy

HORTE OF ¢

COUKRTY OF. .

sedee fé?ﬁ,ﬁﬁ«; & Slonsry Pable e aod foy said

Gres

BAALL, TAX STAY & AB iltﬁﬁ%%iﬁ%"?}f}} APOGYE -

ERD OF DUCUMERY

J?@ampﬁ@ﬁ Conlra Costa, CA Document-Year.DoclD 1987.251010 Page: 1 of 1

Order: 123 Comment:

13

e s Srtns
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— FARTIES, DATE, awd FREMISES

/

BY THIS

dated Apvyil 1, 1986, LEONARD A, GROSS,

e

avrey, hevein called “LESSORY, leases to TEMMY LEE and JEANNE KAy
STEWART, herein called "LESSEE", that cevtain real prapevty,
heveiv called "FREMISES®, in the Cournty of Coantra Casta, State of

California, d@%gwib@d as fallows:

Cammaornly Rmcwn as 3435.601d@ﬂ Bate Way, Lafavette,
California, presently ccoupied by HAML TN CLERNERS.,

1o Received from LESSEE the sum of $3,611.16 as a depowit
which, upon acceptance of this icase, shall Qeimng vo LESSOR amgf

be applied as foallows:

Rert for the pericd fran April
Ly 1986 to April 30, 1986 Hl,311. 16

‘Security Deposit for the faithful - %/"
performavice of this lease o LOA, Ak b

Total ~ T . 611,46

e Term of Lease ~ The termn of

shall be Ffoar o

commericing at 1# oy fpvyal by

evidding at e . Maroh 31

B Rent apyes

af s

vk Fowr Lhe w

2t premisos
:

dug o the iy et @avearty mantl, 4
i are vy at

i

uves for the v

BV EY Y

5

of the premises and/cr the recovery

rent may be institubed any





time after b shoday of v vl moanth i Lo rert nas not beern
patc.

Feor the pericd April 1, 1987 Thraugh Mareh 31, 1888, the
merbhily vewt shall be FE,0Y6. 15 plus the armual cast of living
intvease based avs the San Francisco Hay Area Comsumer Price Index
fors all goads and gavvic&é? with February lwﬁilstatiﬁtics ag'th@

H
base mowth., N

Monthly vent, begivivg o Apvil Ly, 1388 énd each April lst

th@waaft@wlamd m@ﬁtinuimg.eaah year ta the end of the lease, shall

VIO ease prapovtionately to the anmual Cost of Livivg iverease

based o the change ivm the San Francisce Eay Avea Consumer Pyice

B

Index for all Goods and Services, with February 19866 statistics as
the base mewth.,
Hll rents shall be paid ‘o LESSOR or his avwthorized agent,

at the follcwing address: ) .

Z@EQ Fravlcd in Btreet, Siwth Flocre
Oabiland, CA 94618

o et such other plac a8 may be designated by LESSOR frow ¢ime

LIE . ot

Taxr Irnorea: ~ Iy % CHIL

WRayt pyesent

avevr-hundreds ¢ Lk Llves ive tares upon the

Tawvd awnd buildivg iv which the ave situated. s

the event that such tanes

sad Tor a tax yesar extending






heyord the term of the lease, the obligat

LESSEE

shall t

praoportionate bo the portica of the le:

sa tevrm included iv asuch

YERa,

e

Ly Use — The PREMISES

are to be used far the operaticn of
a Dry Cleaning Busivess, armd for ne cther purpose, without prior

.

wirrittern cornsent of LESSOR. ¥

o~

g »

Sha Uses Mrohiibited - LESSEE shall not use any porbtion of

{

the @REMIQE% o purposes cther thavn those specified hereinabove,
and no use shall be made or permitted ta be made dpor the
FREMISES, way acts dave, which will increase the euistimg rate of
insurance dpar the property, o cause cancellaticon of insurance

pelicies coverivig said propervty, except ivn the crdimary course of

business.

. Coampliance with Law — Said FREMISES shall not be used

oy permitted to be used iv viclabicor of any  law or cardinance.

shall maintair sald PREMISES in a clean and sanitary marmer

avid divn compliance with al laws, avrdi crules,  and

gulat i pyamd by
-
iy cvErviment al  author oy Pravv lvig gy ue
avers satd B “

Lgraaert and Sulbl

R4 3OS by

wvavi el av

agye and here

a. Rapaivs arnd Maintenarnc Ly

stipulates with LESSOR that said premise

are ive pood and tewmant-—





S A A [P 7. Lo , s e TN, N

- . o " [CSVFVIER
U R A Sy

¥

s o K
PR ‘
L {

ol

. - . g e - .
coand il o @ve bhe date of this leoases shall, at his

alby)]
cwre expaense and at all times, maintaiv the intericr of the

FREMIGES dwv good and safe condition as received mioymal wear
& b

'S

andptear aexcepted. Noo dmprovement o alteration of the premises

shall be made withoaut the prior writtern corsent of the LESSOR, *

3

Fovdar to the commerncemnent of any gubgtantial vepair, impwovw@amt$
v alteraticr, LESBEE shall give LESSOR at least twa days writter
vwebice dn order that LESSOR way past appropriate notices to avoeid
ary Liabilibty For liewvs.

N e Repaivrs by LESSOR ~ Durivg the tevm of this 1eaéeg

LESSBOR shall, at LESBOR's cwr cost amd aipense, keep the exteriap
ot

-

fomfﬁ sidewalls, structural supports, and foundations of tﬁe_
building on saild premises ivn good vepair anmd make all VBECRSEANY
vepairs ta, or replacevents wfy “the plumbing, heating, air con-
diticring, and electrical systems o said premisesy provided,

however, LESSOR shall notb:

1) Be reqguived to make any vepairs to the mcterior

Ldewalls

sy styuoetural

¢

Ffoundations of bhe buildi

are yendered reces

zarvy by the regl

B

prrapeyby by L

o any employe

Cary dame e S iveg Fyeoua L

¥

e

wirri b eve vt dos

the veed

thie yvepair






TN

5

L, LESSORY

SE0R ar LESSORY

duly sppocinted ageyrt may enter s

i FREMIY

at any and all

TVEE RS

ocrable times durivg the fterm of thig lease bto determine

whether LE i complying with the terms and conditions of this

lease ar ta pevform arny otheyr acts autheoized by this lease to be

paerformed by |

SEOR reasovably necessavy to protect LESSBORY g

rights wader the '1

L6562
1. Surrender of FREMISES ~  On expiration or sacner

terminaticn of the lease, LESS

» shall promptly suvender pOBse g

ald PREMISES to LESSOR.

slar of

at any time within sinty

(6 days priocy to the expivation of bthe lease shall allow LESSOR
ta place and waintain reasovable "Ta Let” or “Fap Sale” signs an

said PREMIGES,

1. Rbavdorment of O

REMISES -~

shall not vacate o

abandon the. FREMISES at apy time duvivg the terem heveof, and if

shall abandon o vacate tThe FREMI

Law, v ctherwise, a

My bhie PREPTE

med bto be oal

nelemrat fay - 1F aviy payvht of the

avid &

Lo cccupation

Lomrind v

b

FOE L

to bthe tabal

cridermtat ian, pravided Bomeves

¢ may at hig

option terminate this le:

as aof the date the cordemncr fatagu IR S 2¥:





event the. the demic

el FREM]

POBEESS L G, L BEG are covdenned

ivi whale, o that sueh povtion that the remainder io

ol susceptible Fow

hereundeyr, this lease shall terminate on
the date upon which the condemmce ACGUITresS POSSESsElor. LESSER
shiall be entitlied to vebtain any amount awarded ta him For his
$

trade Fixtuwres or moviang expenses.

o

34, Trade Fixtures - Any and altl impwavem@ﬁtﬁ made ta the
FREMISES during the term hawamf.g all belong ta the LESS0OR, exmept
trade fixtures and dry cleaning aeguipmernt of the LESSEE, LESSEE
WEY, Q@R tawmiﬂatiam heveof, remove all bhis tvade Fivtwres, bub
shall repaivr ov pay For all w@p&iwé necessary for damapges to thé
pramises cocasioned by such yemoval.

18, Insalvency — In the evert that a v%maivéw shall be

apposinted ta take over the busivess of Lhe LESSEE, v in the event

’

that the LESSEER shall make & geveral assigrment for the benefit of

EE

oyvedibtars, o LERS shall tahke o suffer any achbicr unde

avey

lnsaslvency o banluruptoy act, the same shall con

situte byreach of

[

Ghould any dame

YL T A DA ACE ST oy

2l above

Tabe suoh vt ary wEn

Gier W

Qe

pevmitted

within sl 16 months from the

date of coceourrences of damage o de

tyactian ba ary






said FREMI

may tevuivate this lease by giving writtern

vt ioe af btevminab ion to LESSOR.

IR
17. Huiu awmimw%'ﬁlau%a/lﬁd@mmity from Liability -
LEGSEE ahall indenni fy and held LESGOR and the praperty of LESSOR,
LﬁPfHUSHQ sald PFREMISES, free and havmless fram any ard all

s

1iﬁbi1ityy claims, lass, damapges, o expenses, iveluding counsel

fees and costs, arising b reasan of the deabh oo iy guse ot avs
4 : Y

peracy, ivetudiv LESSEE o any pevrsorn wha dis an emploaves o aet
= § 2 i

of LESSEE, or by reascon of damage ta or destructien of By

property, dwcluding praperty cwned by LESSEE o aryy persar whe ig

ary emnplayee or anent of LESSEE, caused oy allegedly caused by s -7

&l By cause whatscever while such pevrson e praperty is
i ov on sald PFREMISES o in amy Way comnmected with said PREMISES
s with amy improvements o perscwial propevity om said FREMIGES,

excaept For ﬁeglig@mwa of LESEOR:

brd Some covdition of eaid FREMISE

S some buillding ar

impravensnt o said PREMIC

for vegligernce of

e Bome venglinent act

Xy Lol PREMIS

CES O AVIY Per ¥, id PREMIEC with the
Lo ard covisent of

kv syl

o

vl ivig b

SRV bobe wnder wio duts

Ly and hold L

OH harml Tiability, claims.
A1 d

o damsges arisiog b((&uam aof L

SOORY s Failu

to make any vepain

v

jwived by this lease to be made by L.

SBEOR or because af By

imbenticomal o WwillfFul acts of LESSOR or any pevscr whe s e





Za

R

o S

R A

el

agenlt o enployver of LESSOR

Joibwe

Ming iv the CCuse avid SCaps of

thedy agency or amplayvment,

i9. Liability Insurance - LESSER shall, at LESSEEY 8 cuun

cost  and Bxpense, spouve prampt iy afbter the Executicon of thig

lease and maintain during the arntire term of this lease and ary

£ »

renewal ar enternsion ot sach term, & twcad Fowm ﬁmmDWQh9n5iy9

= by an

Laverage policy af public liability insurance lasued
inswrance Campany sccentable o &ESSOQ'imauwiwg LESSEE and LESSOR

againat loss o liability Caused o cornected with LESSERY o

==y

seeupation ard use of said FREMISES urnder this lease n ancunts

: . e
nat less thans

@l 1, @GOG, QQG  Feoe ingury bao ay death of ane persarn,

and subjected to such limitatiaw Far the ingury to o death of ce

pEYsor,  of rot lese thawn 1, A0, GBR Fow injury to are death of twae
EOMOTE DEVSGRE as g rasult ar any e accident o ivirident s ave

3 BEE, QAT Fop damage o destructian te ALY prapeyty

of atherg,

fraave

artea and anveemnsnta

ot b

breach thi

due ard vemain Wi

LT Y R Y

“vecd

e L

rovees by L

by}

ivi the p

“Fovmance  ape Rresch af ¥y

g R coveravt, covditicas, o agreemnent cantained ivi this lease





Cand such detauwlt or bvearch i ot cured withiv twenty (200 davs

after written rotice theveaf ig givern by LESS0OR to LESSE

=l Lumulative Remedies — The rvemedies givewn to LESSOR ir

this lease shall ynot be exclusive but shall be cumulative and in
.

additicn to all obther vemedies vocw o hereafter allocwed Dy law o

3
avthorized eloeswhere in this icase.

w

. Waiver of Hreach -~ Ne failure of LESS0R to enforoe
ary tevmn hereot shall be'd@emaﬁ to be a waiver, nor shall the
waiver by LESSOR of awy breach by LESEE of avy of the provisions
wf this lease constitute a cordinuing waiver o a waiver of arvy
subsequent default or breach by LESSEE either of the same or of “a
ditferent provision of this lease.

23, TUtilidties - LESGEE shall pay all chayrges incurred for
the fqrﬁiﬁhimg.mf gaﬁ?'%lgetwimﬁty¢ watey, telephowne service,
narbage or #éfuﬁg service, and obher publico ubilities to said
FREMISES during the term Qf.ﬁhi% lease o ary yernewals o

extensions thereof for that portion of the pramises wides ibts

Erclusive

avwd the ocommnoy grounds.

et

aw obherwi

[&

Ly pravided oy

Law, &y and

Gy b her oosmmuniod a

Sl el ved o

=yivid oy given to

pevd bt

s by

the acther pavby here shall be iw o weiting

ard

cved ardd glven

whoan 1t

ot muehy payby, o, dve 14

[EYERAV

whav deg

thed in the United States mail,

postage mrepaid, addrve

Golder Gate Way,

ayette, Galiforwia, or to Leoavavd A0 Bross, (i

soo,  SUBR






o

cariliv Btrest, Gth Floor, Cakland, Califarnia,

<

=

SOR w LEBSBEE, may charge their addre

party, LE purpasas of
this section by givivg weitten noetice of such eharne te the . obheaw

party in the wmavvmeyr provided iv this sechiar.

. ’
Attormeys Fees ~ Should any Litigatarn, inclading
. £ - . .
arbitration proceedings, be commenced betweéen the parties ta this

w
lense concerning sald FREMISES, this lease, or the vights and
duties of either in relaticn theveto, bthe party, LESBOR o LESSEE,
prevaliling in such litigation shall be evtitled, iv addition te
such ather velief as may be granted in the Litigatiarn, to a

« e o o v . . . 4
reasonable sum as avid For hig attorreys fees iv the Litigatian -7
whiich shall be detevrmined by the Court in such Titdgation or in a

separate acticn braoaught for that DU DS e,

P Hivding on Heidrs and Successors — This lease shall be

bindivg on and shall ewwre to the berefit of the heirs, executoars
5] 7 g

3

administrators, success avad assigns of each of the parties

avid LESSEE,

but wobtlding cartaived 1w bhise actan

whal l bhe Chyaieed g b avy

Hhis L¢

e amvry intera

e of

2 syl e

1y Aoy

el

betwears

pute ari

arny provisions of this

- -





g

o the vights and duties of cither in regard thereto, the dispute

5 sent 1y,

ahiall be settled by arbitration as provided ivn this

except novpayment  of vent. Each pavty, LESSOR and LESSBEE, shall

appoint an arbitvator ard give the other weitter notice of the
) .
name and address of such avbitrator an the other party within five
o . 3
{5) days after a writtern demand to do sa’ has been served on the -
party making the appointment by the obther party to this lease.
The twe arbitrators so appointed shall, within twewnt 2y days
¥

atter their appointment, appcoirnt a third arbitrabor. I they
cawmnat agree on bthe appointnent of a third arbitvator, the

. ‘s
Fresiding Judge of the Contra Costa Superioy Courd ehall appoint
the thivd arbitratbor. The decisicn dvie writing of ary twe of the
thyee avbitratcors so appointed shall be bindivng and conclusive an
both partissz ta this lease. The arbitrators may apporticn the

costs and expenses of the arbitration proceeding, including

cowngel fees avd avbitrators fees, bebue

2y Lhe parties toa this

lease in such a mavmer &8s

any two of the three arbitvators deem
gust.

S

1YL

the sole and SOR

El=s

instyument are null and wvodd. 3y AETIT S v

subject premises, oral or writter, known oy urdknown So





the time of the execubicon af ohviwm

apreenent, are revndered null andg

Vi

se is contingert upow close of escyraw whereby

lessee i to acguive the asesets of Hamlin Golden Gate Cleaners co
: : . P
o before April 36, 1986, I suech sale is wot campleted before

said date, this agreemernt shall be

veid awnd all deposits shall be

veturned., Ire this evert, lessor shall wed retury the rent

received for Apeil, 1986, but may retain said payment as rental

for said month. Upows clase of escyow, as additicwmal

considerat o, lessee shall pay to lessor the sum of 5, 400, G,
. /

. B - -

This amournt is non-refuridable arid ds additiaral consideration &y

erectting this lease.

EXECUTED av the date specified belaw, at the City of

Oakland, Cournty of Olameds ;s State faliforvia,

Deact e o /q; /J)G

Dat

B %/%éﬁ u Nm%mﬂﬁw

vivies Hay






TO:  Leonard A. Gross, Lessor and Tomly Lee Stewart andedheanne Kay Stewart,  Lessee .
In're: 3425 Colden Cate Way, Lafayette, California
Hamlin Colden Gate Clesners

I/¥We hereby approve the lease dated April 1, 1986 and addendum thereto dated
August 7, 1986, copies of which are attached hereto, and agree that the lease
of the premises to Ronald Monroe is hereby cancelled.s

o V7.
Dated : : /’ /
/

</

v

g











ATTONHEY ‘Zj'i'i"?)}(ﬁ?v WITHOUT ATTORNE

KAREN FRIEDMAN, ES.

m[‘xttowney at Law

5030 Franklin Street, Sixth Floor
Oakland, California 94612

ATTORNEY FOR (NAME) L eonard A. Gross. o

- e p W»j,\?
S LN O B 1

udicial district or branch coutl, it any. and post office and slreet address

Court

insert name of court, §
Contra Costa Superior
725 Court Street

Martinez, California 94553

TBLAINTIF o
Leponara &9y

o

e DBA Hamlin's (leaners

lO

3
%
T G Dhepistyt
%
TRARCTDTE30 04404784

CASES D58666
BEPT £ CIHPLAIHTS
RECETP: S 004414

G 02

SUMMUN

OM?ELMN T Unlawful Detainer

i This p'mdm; including allachments and exhibits

Plaintil PRI an individual over (he age of 18 yesrs

("a public agency

[Mlother (spocily)

L. {77 Plaintdf has comphed vl he hohitious busmes
ot (specity):

a

same laws a

3 Defendants named above 4re 1N pOSSRssIon of ”n% prenuses mc ﬂms at {sireel

alifornia 94549

3425

Way,

Golden Gate Latayette,

consists of the foltowing number of pages
& parinershiy
TTa corporation

23

CASE WUNBE

L

N

5

<y the fight

255

{addadr

Gy ang Cousiy}

Ronale

W01 300 e

A Plaintdl’s imterestin the premises g {:“{’;j as owner [jother specHty)
S The rue names mwi capac mn' of (,‘(‘f(’!)()d!h o as Doos gre unknown o ptawiil
6 4 Onorsbout (Gate): ARy 17, 1982 detendants (names)

DBA
a9 to rent the ses fora {0 rmontt-io-month i 4 Gihar ienancy
atarentol $1,300.00  payab S pmonthly ©7 jother (specidy frequencyl,
due on the { 1 first of the manth 17 T other day (spoaifyl

by This written [ ol agreement was miade with
Mrsv\h‘f amnidis predec
! pmm tilf's agent siher (specHy’
e 1 m defendants not named milem 6 & are
Jsublenants
o] % —wnmxi was tater chvar

neyeased e

[ vm‘;i(‘zr\. IeaRe:

(B

]

A CORY ol

has perlormed all condic anreaeeal

1§ 4 The folowing nouce was W amied aryn {1
KTy u-day notice (o poy rent o Gun : } Jeatay notce 10 Gun
© T 8-day notice 16 perlorm eovenant o quit A0-day notice to qui
[ Jother (specrly)
fy The period stated i the nobce expred of (diie) March 9, 1984
W (o comply with he requuemauis of the notce by that agate
%% ¢ Al tacts stated in the notice are Yk
¢ (%] The notce included an glachion of ferfetture
e {7 Acopy of the notice 1s atlached and fabeled Extni
{(oantm
CFem »‘xnwo\w;;:):*h(:"mu T T o o
')"’.f’ ‘..” Cerun rn’m L““‘é’,;;"“
e oy COMPLAINT— tilawdul Detainer

S e e






e oerair et i

¥ SRS

Gross vs. Honroe

COMPLAINT— Unlawiul Delainer Pege

G a. The notice relerred Lo fom B was servid d
wandging a copy to defendant on (dale) o
i copy wih (name or c,-’f;scripz‘zor;) Sharyn Clitton P
go or discretion, on (dale) March 3, 1984 at ctat eadagt 5 {7 esgence
(%71 busmess AND maiing a copy o defrmd;“zﬂ? a¢ hig place of resgfences oo {data: flarch e @ 1984
t secause delendant cannot be found aths re sidence of usual place ol busmess
[T by posbing & cony on the premises on (dafn
1o a person residing at the premisesy AND mazlmg a cony o dejendant al Ine PIemses on
L hecause defendant’s reswdences and usual place of busnass cannot be asgena aed QF
use no person of sutable age of discretion can there be found
ay noetce. See Civil Code seclion 1946 belore using} By sending & copy by ceriied or
Gisis A addressed to dafendant on (date)
b, ormation about service of the nolice an e other detendants is contamed m aliachment @
10 () Plaintlf demands possession from each defendant because of exprahon of a hxed term feass
11 [X] Althe time the 3-day notice to pay rent of quit was served, the amount of rent due was $ 1,306.50
12, (¥) The far rental value of the premises i5$60.00 per day

13 Plasm i is entitied to immediate possession of the premises

14 (7)) Defendants’ continued possession 1g malicious, and plaintiff 1s entitled 1o treble damaqges (Stale specihc facls
supporling this claien i attachment 14)

Awritten n()for)mer\t petween the partes provides for atlorney tees.

Pefendants’ tenancy 15 subject to the local rent control or eviction controf ordinance of (City 07 County. fetie

o,

of ordinance, and date of passage). o

sossession of the premses

=

cosls incurred in this proceeding.

past due rent of $1,306.50

damagqes at the rate of 5 60.00 per day
trahie the amount of rent and damages found dut.
rrasenable sitorney (oes

fnrfeiture of the agreement

ecity): For such other and

Kaven 1. Friedo
(Type OC pHnRt name) (Swgnature o ¢

VERIFICAT

sation 18 by an aliciney o for 3 coOtpos ation or paninersod

procecding and have read this complaint 1 deglare under pena ity nf penury undar he

g hat this complaint i true and correct

Dale. /\1)?'3 1 3, 1984
19 ‘{jt/:,fg/

Leonard A. Qross wE

(Type or prnt name) {5 qnarum of pa

o





ol
= oo o~ i =N 3 )

Fel
e

e
2

13
14
15

16

g@%&@*-zo MONROE
199 Dagnville Blvd.

Alamaﬁ California 94507

(415) B31=1340

Attorney Pro Perx

IR THE
IN AND

GROSS,
Plaintiff

LEONARD A,

vV

RONALD D. MONROE, DBA

Cleaners,
Defendant

Hamlion®s

SUPERIOR COURT

FOR THE

OF THE

COUNTY

(atk
ﬁ uw?v
ﬁ&

STATE OF CALIFORNIA

OF CONTRA COSTA.

ANBWER. TO UNLAWFUL

PETALNER

CASE #25B066

Defendant sgrees

L.

subject Unlawful Detainer

#2, Defendant denies Parv

Plaintiff hasg not

Plainti{f prepaved and

and koown as

Defendant denies

#3.

was served on Sharyvn CLLf

subject premisges on March
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#4, Defendant denies Pavagraph #8~b, as lease allows for a o
10~day prace period from first of the month; noted under ﬁ@xﬁ%

of lease as stated in Section 3, Paragraph 2, Page 1 and con<

tinued on Paragraph 1 of Page 2. (Shown on Exhibit "a")

#5. Defendant denies Parvagraph #9-a, as Sharyn Clifton was not

.on premises at time of alledged serving.

#6. Defendant denies the fair market value is §60.00 per day.
Leasse states 543.53 perv day.

#7. Defendant requests that the Court does not allow woney
costs noted under Paragraph 19-d, as fair market value ig ol
560,00 per day.

#8. Defendant requests that the Court not allow atterney fees

for the Plaintiff as no suit should have been filed against

Defendant.
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STATE OF CALIFORNIA
REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

ITEM:

SUBJECT:

CHRONOLOGY:

DISCUSSION:

EXECUTIVE OFFICER SUMMARY REPORT
MEETING DATE: December 14, 2011

6

Golden Gate Way, LLC, William Peacock, Yolanda M. Peacock, Jeanne K.
Stewart, Tommy Lee Stewart, Jeanne’s Hamlin Cleaners, Jeanne Stewart dba
Hamlin Cleaners, Leonard A. Gross, and Leonard A. Gross Professional
Corporation, for the property at 3425 Golden Gate Way, Lafayette, Contra
Costa County — Adoption of Site Cleanup Requirements

The Board has not considered this matter before.

The Revised Tentative Order (Appendix A) would establish site cleanup
requirements for a former dry cleaner facility in Lafayette that has contaminated
soil and groundwater with solvents. The Revised Tentative Order names
dischargers who will be responsible for site cleanup, sets cleanup standards,
requires investigation and cleanup, and includes an implementation schedule.

The site is located in a mixed residential and commercial area of Lafayette,
adjacent to Lafayette Creek. A dry cleaning business, Hamlin Cleaners, operated at
the site from 1956 to 1999. Over this period, Hamlin Cleaners was run by several
different operators and the property had several different owners. In 2008, the
current landowner discovered dry cleaning solvent contamination in soil and
groundwater beneath the site. Subsequent site investigations found that solvent-
impacted groundwater has migrated southward from the site in the direction of the
creek and nearby multi-family residences. The current landowner installed and
operated a soil vapor extraction system to prevent vapor intrusion into occupied
buildings. However, additional investigation and cleanup work is needed. So far,
the current landowner, who recently requested that the Board name all appropriate
parties to a cleanup order, has conducted all work.

The Board’s Toxics Cleanup Division staff (staff) circulated a tentative order for
public comment in early October. The tentative order named the current landowner
(Golden Gate Associates and Golden Gate Way, LLC) as well as several past
owners and operators. Staff received comments from four parties (Appendix B):

Barry Gross, on behalf of his father, Leonard Gross, a former landowner
Contra Costa County Flood Control and Water Conservation District
Scott Monroe, a former landowner

former Hamlin Cleaners operators





RECOMMEN-
DATION:

File Nos.
Appendices:

The majority of the comments focus on the issue of which dischargers should be
named. In general, the Board has named a party as a discharger if the party caused
the discharge (e.g., a dry cleaner operator), if the party was in a position of control
at the time of the discharge (e.g., a landowner), or if the party is the current
landowner. There appears to be consensus on most named dischargers. However,
two specific issues remain:

1) Should the cleanup order name Scott Monroe, a former landowner?
2) Should the cleanup order name Leonard Gross and the Leonard Gross
Professional Corporation, former landowners?

In each case, the former landowner has argued against being named, while the
former operators have argued the opposite.

Staff’s response to comments (Appendix C) provides a short summary of key
comments and their response to each. They conclude that Scott Monroe should not
be named because the circumstances of his ownership are unusual and do not meet
the standard for naming a party to a cleanup order. They also conclude that Leonard
Gross and Leonard Gross Professional Corporation should be named because both
exercised substantial control during their period of ownership. The Revised
Tentative Order prepared by staff reflects this conclusion.

As of this writing, it seems likely that this item will be contested over one or both
of the naming issues.

I will have a recommendation at the end of the hearing.
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