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WRITTEN COMMENTS RECEIVED DURING PUBLIC REVIEW FOR 
ITEM 5 

July 10, 2013 Board Meeting 

Adoption of Time Schedule Order for Cleanup and Abatement Order Amendment 
R2-2013-0021 for Dischargers at Leona Heights Sulfur Mine, Alameda County  

Comments on the Tentative Orders (TO) are presented in the following order: 

1. Ocean Industries, Inc. (and subsidiaries) 
2. Alcoa Inc. (for subsidiaries) 



Ocean Industries, Inc. (and subsidiaries) 



























































































































Alcoa Inc. (for subsidiaries) 

  
 



O FARELLA BRAUN+ MARTEL LLP 

Attorneys At Law 

Russ Building / 235 Montgomery Street 
San Francisco/CA 94104 

T 415.954.4400 / F 415.954.4480 
www.fbm.com  

JOHN R. EPPERSON 
jepperson@thm.com  
D415.954.4942 

June 14, 2013 

By E-Mail and Certified Mail 
Return Receipt Requested 

San Francisco Bay Water Quality Control Board 
Attn: Lindsay Whalin 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 

Re: Revised Tentative Time Schedule Order for Leona Heights Sulfur Mine, 
Oakland, Alameda County  

Dear Ms. Whalin: 

This law firm represents Alcoa Properties, Inc. ("API") regarding the above-referenced 
Revised Tentative Time Schedule Order ("Tentative Order"). API's former corporate affiliates, 
Alcoa Constructions Systems, Inc. ("ACS") and Challenge Developments, Inc. ("CDI") are also 
named as Dischargers on that TSO but these entities no longer exist. 

1. 	Parties Responsible for Discharge.  API, ACS and CDI (collectively "Alcoa 
Subsidiaries") are not Dischargers as defined in Water Code Section 13304 and are, therefore, 
not properly named on this Tentative Order. The Alcoa Subsidiaries cannot be named as 
dischargers under Water Code Section 13304 when they did not operate or have any involvement 
with, or connection to, the former mining operations at the property; did not own the property on 
which the mine was located until decades after the mining operations had ceased; did not cause 
or contribute to the tailings pile at the property; did not cause or contribute to the discharge; only 
held title to the larger parcel on which the abandoned mine was located; and no longer own the 
property. Section 13304 states: 

Any person who has discharged or discharges waste into the waters of this state in 
violation of any waste discharge requirement or other order or prohibition issued by a 
regional board or the state board, or who has caused or permitted, causes or permits, or 
threatens to cause or permit any waste to be discharged or deposited where it is, or 
probably will be, discharged into the waters of the state and creates, or threatens to create, 
a condition of pollution or nuisance, shall upon order of the regional board, clean up the 
waste or abate the effects of the waste, or, in the case of threatened pollution or nuisance, 
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take other necessary remedial action, including, but not limited to, overseeing cleanup 
and abatement efforts. 

California Water Code Section 13304(a). 

None of the Alcoa Subsidiaries had anything to do with the mining operations or placing 
the mine tailings where they are located at the surface. They did not cause or permit waste to be 
discharged or deposited where it is, or may be, discharged into the waters of the state. The 
Regional Water Board has presented no evidence to support the assertion that the Alcoa 
Subsidiaries permitted the discharge and knew of the discharge and had the ability to control it. 

Applying the definition in Section 13304(a), the Alcoa Subsidiaries are simply not 
dischargers, and they should be removed from the Tentative Order. In their place, the Tentative 
Order should name the parties who operated the mine and/or their successors. They are the true 
parties here responsible for this corrective action. 

2. History of Non-compliance.  This history of non-compliance fails to accurately 
reflect the roles of the various parties in complying with Order No. R2-2003-0028. As the 
Regional Water Board is well aware, Alcoa, Ocean and the current property owner voluntarily 
entered into an agreement whereby Alcoa and Ocean agreed to deposit funds into an escrow 
account for use towards the corrective action. Alcoa did this to avoid protracted litigation over 
the liability of its Alcoa Subsidiaries for the site, believing that money spent on this matter would 
be better served going towards site remediation than litigation. The current property owner 
agreed to perform the corrective action and be responsible for costs above and beyond what 
Alcoa and Ocean had committed to provide. Alcoa and Ocean have more than upheld their 
responsibilities under that agreement, depositing funds as agreed and even advancing additional 
funds towards the design and permitting activities than originally agreed upon. 

3. Justification for this Order.  API strongly opposes a Time Schedule Order that 
puts it at risk of civil penalty for failing to achieve compliance with the scheduled tasks by the 
prescribed compliance dates. Putting aside that the Alcoa Subsidiaries are not proper parties to 
the Order (for reasons discussed above), API is not the current property owner and as such, has 
no control assuring compliance with the terms and deadlines of the Order. Instead, it must 
necessarily rely upon the actions and commitment of the current property owner. For example, 
API cannot legally access the property without the permission of the current property owner and 
cannot obtain permits without commitments regarding use of the property or mitigating measures 
to be taken that only the current property owner can authorize. And that is very concerning 
given the current property owner has already been assessed a $200,000 civil penalty for failing to 
comply with previous Board orders and missing deadlines. While the civil penalty was upheld 
following the current owner's legal challenge, to the best of our knowledge, it has never been 
paid, and the Board has not taken action to collect it. It simply would be unjust to levy civil 
penalties against API (or any of the Alcoa Subsidiaries for that matter) if the current property 
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owner were to again disregard the Board's orders. Instead, the API believes the TSO should be 
revised to reflect that any fines for prior or future violations of Board orders be assessed only, 
and to the extent, of the violating party's or parties' fault. API is confident that it can 
affirmatively demonstrate to the Board that it's past actions (and those of any of its corporate 
affiliates) were, and future actions will be, fully compliant with Board orders. 

4. 	Tasks.  As noted in API's Petition for Review of Order No. R2-2013-0021, these 
compliance dates are unreasonable and unachievable. The arguments made in that Petition for 
Review are incorporated by reference in these comments on this Tentative Order. 

In conclusion, API respectfully submits these comments on the Tentative Order and 
requests that it be revised prior to final adoption by the Regional Water Board. 

Sincerely, 

52R. Epperso 

JRE:jw 

cc: 	Dr. Collin Mbanugo (drmbanugo@yahoo.com ) 
Glenn Friedman (friedman@lbbslaw.com ) 
Chris Bisgaard (bisgaard@lbbslaw.com) 
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