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  Abbreviations Used 


 Bazel Lawrence S. Bazel, counsel for Sweeney and Point Buckler Club LLC (Club) 
 BCDC San Francisco Bay Conservation and Development Commission 
 CAO Cleanup and Abatement Order  
 CDO Cease and Desist Order issued by BCDC, effective April 22, 2016 (Exhibit 10a.) 
 Dischargers John D. Sweeney and the Club 
 Corps U.S. Army Corps of Engineers 
 DWR California Department of Water Resources 
 EPA U.S. Environmental Protection Agency 
 PT Evidence Prosecution Team’s Initial Evidence Submittal  
 Expert Response Experts’ Response to July 11, 2016 Evidence Package 
 IMP (also Plan) 1984 Individual Management Plan for Annie Mason Point Club or Club 801 (Exhibit 


3a. and 26a) 
 Rebuttal Brief The companion rebuttal brief to this document prepared by the Prosecution Team.  
 RGP 3 Regional General Permit issued by the Corps, dated July 8, 2013 (Exhibit 2b.) 
 SRCD Suisun Resource Conservation District 
 Sweeney John D. Sweeney  
 Expert Report “Point Buckler Technical Assessment of Current Conditions and Historic 


Reconstruction since 1985” Report, dated May 12, 2016 (PT Evidence, Exhibit 11) 
 Water Board San Francisco Bay Regional Water Quality Control Board 
 


 FACTS PRESENTED IN OPPOSITION FACTS PRESENTED IN REBUTTAL 
Ref. Bazel Opposition Brief 


1 IMP - Point Buckler has been managed as a duck club 
since at least the 1940s (p. 1)  


Point Buckler Island was historically managed as a duck club, 
but aerial photos show the Island has been fully tidal since at 
least 1993 (Expert Report, p. 5). SRCD’s records show no action 
to maintain the levee or any water control structure since 
1994 (PT Evidence, Exhibit 10a, CDO, Steve Chappell 
Declaration Para. 16).  


2 IMP - The SRCD prepared the IMP (p. 9) The Soil Conservation Service of the U.S. Department of 
Agriculture prepared the IMP (PT Evidence, Exhibit 10a, CDO, 
Steve Chappell Declaration Para. 11) 
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 FACTS PRESENTED IN OPPOSITION FACTS PRESENTED IN REBUTTAL 
3 IMP – The Club Plan includes a map identifying “levee 


repair” in several locations (pp. 9,31). 
In 1990, the owner of Point Buckler submitted a “Wetlands 
Maintenance Management Report” that proposed to repair 
several sections of the levee and included the referenced map. 
There is no evidence that the proposed work was ever 
initiated or completed (PT Evidence, Exhibit 10a, CDO, Steve 
Chappell Declaration Para. 14). This 1990 document postdates 
and is not part of the 1984 Certified IMP (see PT Evidence, 
Exhibit 26a for an accurate copy of the IMP).  


4 IMP – The Club Plan refers to specifications for the 
“restoration” and repair of levees (pp. 9-10).  


The IMP does not call for the restoration of levees (PT 
Evidence Exhibit 26a).  


5 LEVEE CONSTRUCTION - The levee repair was done 
above the high tide line (p. 3.). 


A new levee was constructed in tidal marsh and tidal waters 
without proper authorization (Expert Report, p. 7). 


6 LEVEE CONSTRUCTION – The levee repair was also part 
of a mitigation project required by CEQA.  (p. 3.) 


There is no evidence to support this claim (PT Evidence, Exhibit 
13c), and DWR has stated that Point Buckler is not required 
mitigation (PT Evidence, Exhibit 13l).  


7 LEVEE CONSTRUCTION – The levee is about 1 to 4 feet 
high.  (p. 15) 


The levee is 0.26 to 5.55 feet above the marsh (Expert Report, 
Appendix F, Table F-1) 


8 CORPS PERMITS – RGP3 authorizes, among other things, 
repairing levees, installing bulkheads, grading to 
improve water management capability, discing, installing 
pumps, and replacement of water control structures.   
RGP3 authorizes the placement of “443,000 cubic yards 
of earthen material.”  (pp. 42-43) 


RGP 3 only authorizes maintenance activities. Work conducted 
by the Dischargers was not maintenance and was not 
permitted or permittable under RGP 3 (PT Evidence, Exhibit 
10b). 


9 CORPS PERMITS - The RGP 3 permit calls for the 
submission of a work request form.  The Club did not file 
the paperwork before conducting the Work.  (p. 43) 


The work would not have been permitted under RGP 3 had the 
Dischargers filed the paperwork (PT Evidence, Exhibit 10b) 


10 CORPS PERMITS - The Corps has issued, and the Water 
Board has certified, a permit authorizing external 
dredging in ambient waters and placement of that 
dredged material on levees.  This certification authorizes 
the placement of one million cubic yards of dredged 
material.   (p. 43.) 


This permit authorizes dredging for levee maintenance only 
and specifies that levees requiring more extensive repairs fall 
outside the scope and will be regulated via individual project 
certifications; does not allow for the expansion of levees into 
existing wetlands; requires avoidance of emergent and 
submerged aquatic vegetation; does not allow dredging in 
areas that would disturb or remove vegetation; limits work to 
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 FACTS PRESENTED IN OPPOSITION FACTS PRESENTED IN REBUTTAL 
between August 1 and November 30 to avoid and minimize 
impacts to listed fish species; and limits the volume of material 
that can be dredged; (Bazel Declaration, Exhibit 35; PT 
Evidence, Exhibits 25a and 25b). 


11 STAFF INTERACTION - Following [the CAO] rescission, the 
Club tried to meet with staff.  Staff refused to meet, 
however, until they had inspected the island.  As a 
result, there was no discussion about whether the Club 
would proceed with the work it had outlined in its 
December 1 letter, and no request by staff that the Club 
perform the work in the letter notwithstanding the 
rescission of the [September] order.  (p. 12.) 


The Parties met on October 7, 2015, prior to inspecting the 
island on October 21, 2015, to discuss violations and coming 
into compliance. The parties met again on November 20, 2015.  
There were joint agreements that additional information on 
conditions at Point Buckler Island needed to be obtained to 
inform the decision-making process, and the Dischargers 
agreed to provide the information. Staff formally requested 
this information in a December 9, 2015 letter (PT Evidence, 
Exhibit 13c). Staff also scheduled a meeting on February 22, 
2016, which the Dischargers suggested postponing. The Parties  
met again on June 9, 2016 (PT Evidence, Exhibit 13k) and are 
scheduled to meet again on July 22, 2016. 


12 TIDES – The Technical Report produced a set of 
elevations for the island that cannot be right.  (p. 1.)   


This statement is not supported by evidence from a qualified 
professional. No substantial evidence was submitted on this 
topic from a qualified scientist or licensed professional that 
refutes the lengthy evidence submitted by the Prosecution 
Team, as discussed further in the Expert Report (App. E, F, and 
I) and Expert Response (pp. 9-15).    


13 TIDES – According to the Technical Report, for example, 
the tide rose above the crest of the repaired levee – 
more than seven inches above the levee crest – on a day 
when the Technical Report team was on a boat circling 
the island. If the tide had truly been above the levee 
crest, water would have flowed across the top of the 
levee and poured into the center of the island.  (p. 1.)   


See Rebuttal Fact 12.  In addition, the Experts’ Response (Ex. 
22) addresses arguments concerning the facts that the island 
would not experience water “pouring” or “flowing” across the 
levee top, explaining that mature tidal marshes high in the 
tidal frame may not experience daily flooding.  (Ex. 22, pp. 2-
7.) 


14 TIDES – According to the Technical Report, the water 
level at Point Buckler was 7.3 feet on February 17.  A 
water elevation of 7.3 feet is 0.6 feet above 6.7 feet, 
which is the lowest elevation along the levee crest.  


See Rebuttal Facts 12 and 13. 
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 FACTS PRESENTED IN OPPOSITION FACTS PRESENTED IN REBUTTAL 
There is at least one other location along the top of the 
levee where the elevation is less than 7.0 feet.  As a 
result, water should have been flowing over the top of 
the levee and into the center of the island in at least two 
places on February 17, when staff and their consultants 
took a boat tour around the island.  Surely they would 
have noticed and reported it.  (pp. 18, 22.) 


15 TIDES – If the island had been flooded at high tide, the 
aerial photographs would have shown ponding.  (p. 2.) 


See Rebuttal Facts 12 and 13. 


16 TIDES – If the island had been flooded, the debris would 
have been carried to the center of the island, rather 
than remaining at the edges.  (p. 2.)   


See Rebuttal Facts 12 and 13 and Exhibit 22, Experts’ 
Response, page 31, which addresses the issue of tidal debris.  
The Expert Report also presented data and scientific analysis 
of an identifiable wrack line from a recent high tide. There can 
be multiple tides lines such as the drift line of wave-deposited 
debris along the outer tidal marsh edge . The drift line was not 
ignored but not surveyed because it was not the high tide line 
(Expert Report, App. I, pp. I-2 thru I-3; Expert Response, pp, 
29-31). 


17 TIDES – The high tide line encompasses tides that occur 
with periodic frequency but not storm surges.  (p. 14.) 


See Rebuttal Fact 12.  In addition, pages 10 and 13 and of the 
Experts’ Response (Exhibit 22) specifically addresses storm 
surges. 


18 TIDES – In fact, the interior of the island, except for a 
few small channels and ditches, was above tidal inflows 
and outflows.  (p. 14.) 


See Rebuttal Fact 12.   


19 TIDES – The Technical Report recognizes that the highest 
tides at Port Chicago are most likely attributable to 
storms, and should be omitted from the calculation, but 
the Technical Report drops out only a very few of the 
highest elevations:  less than 0.1%.  The Technical 
Report’s own figure, however, shows that the highest 
tides during what the figure labels as “drought” are 
much lower than those before the drought: the highest 
water elevation recorded during the 5-year drought is 


See Rebuttal Fact 12.  Pages 12 to 14 of the Experts’ Response 
(Exhibit 22) specifically address the use of Port Chicago data. 
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7.4 feet, whereas the highest before the drought was 
about 9.0 feet.  Because nothing during the 5-year 
drought approached the Technical Report’s figure of 8.2 
feet, that figure cannot be a fair assessment of “spring 
high tides and other high tides that occur with periodic 
frequency,” as the Corps regulations specifies.  Instead, 
the 8.2 figure must be based on storm surges, which the 
definition says should not be considered.  (p. 16.) 


20 TIDES – The Technical Report could have determined 
whether high flood flows from these rivers coincided 
with high tides at Port Chicago, identified those high 
tides attributable to storm flows, and removed those 
data from the analysis.  But it did not.  (p. 17.) 


See Rebuttal Facts 12 and 19. 


21 TIDES – The Technical Report ignored evidence that the 
tide heights at Point Buckler may be lower than those at 
Port Chicago.  Mean high tide for a location in 
Montezuma Slough, which is across Grizzly Bay from 
Point Buckler, was calculated to be 5.0 feet, which is 
lower [than] mean high tide at Port Chicago.  (p. 17.) 


See Rebuttal Facts 12 and 19. 


22 TIDES – Aerial photographs [taken in September and 
October 2013] show that there was a “more or less 
continuous” line of debris along the edge of the island 
before the levee was repaired.  (p. 19.)  


See Rebuttal Fact 12.  In addition, the Experts’ Response 
specifically addresses arguments regarding the wrack or debris 
line.  (Ex. 22, pp. 29-30.) 


23 TIDES – The white line along the shore of the island 
consists of debris, including dead vegetation and 
whitened wood, along with some other detritus 
including styrofoam.  The Technical Report ignored the 
white debris line running around the edge of the island, 
as its own figure makes clear.  No elevations were taken 
of the white line along the edge of the island, except 
perhaps where that line intersected with the levee.  At 
these points, the Technical Report appears to have 
surveyed the top of the levee, based on the rationale 


See Rebuttal Facts 12 and 22. 
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that there were bits of vegetation on top of the levee.  
But these bits of lightweight vegetation could easily have 
been tossed on top of the levee by wind or waves.  Even 
if there were a place where wave-tossed lumber had 
been found at an elevated location, one location is not a 
“more or less continuous” line of debris.  (p. 19.)   


24 TIDES – The white debris line seen in the aerial 
photographs is plainly at a much lower elevation than 
6.3 feet.  Remnants of the old levee were measured at 
elevations as low as 5.45 feet.  The Technical Report did 
not measure the elevation of the white line, and paid no 
attention to it.  (p. 20.)  


See Rebuttal Facts 12 and 22. 


25 TIDES – The Technical Report concluded that the top of 
the debris line was at 8.3 feet.  It obtained this figure by 
averaging the two highest readings.  The lowest reading 
of the top of the debris line was 6.3 feet, a full two feet 
lower than the highest reading.  Because the number 8.2 
is not calculated from a “more or less continuous” line of 
debris, it is not the debris line called for by the Corps 
regulation.  (p. 20.) 


See Rebuttal Facts 12 and 22. 


26 TIDES – The island was mostly high and dry, and not 
affected by the tides.  (p. 21.)   


See Rebuttal Fact 12.  In addition, the Experts’ Response 
specifically addresses the arguments regarding the island 
being “high and dry” and the ability to drive heavy equipment 
across tidal marsh.  (Ex. 22, pp. 25-29.) 


27 TIDES - Aerial photographs show that the levee repair 
was done inside the white debris line, and therefore 
above the high tide line except where it crossed a 
channel or ditch.  (p. 20.) 


See Rebuttal Facts 12 and 22. 


28 TIDES - Google Earth photo taken on May 19, 2012, 
taken shortly after cleared vegetation clearly shows 
water in the duck ponds.  It also shows that the western 
side of the island and all the roads are completely dry.  If 
the Technical Report were right, there would be signs of 


See Rebuttal Facts 12, 13 (ponding) and 26 (“high and dry” 
nature of the island). 
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water ponding on the roads and the western part of the 
island.  These tides should have covered the island with 
a half foot or more of water.  When the tide retreated, it 
should have left ponds in the low areas of the island and 
large puddles or ponds on the cleared areas.  (p. 23, 24.)   


29 TIDES - The May 19, 2012, photo shows several roads or 
pathways across the island, all dry.  The following 
thirteen aerial photographs show the same thing: no 
ponding or water on the island other than in the 
channels and ditches and the two small ponds dug by 
Mr. Sweeney.  (Opp. at p. 23.)  An infrared aerial 
photograph obtained from NOAA was taken at mean 
high water.  It shows water staying within the channels 
and ditches and not spreading out over the interior of 
the island.  (p. 24.)  


See Rebuttal Facts 12, 13 (ponding) and 26 (“high and dry” 
nature of the island). 


30 TIDES - If the island were subject to daily inundation, 
there should be some evidence of this inundation in at 
least one of these photographs.  The absence of any 
visible ponding on the island in aerial photographs 
during this time is therefore powerful evidence that the 
island was not subject to daily tidal inundation.  (p. 24.) 


See Rebuttal Facts 12 and 13. 


31 TIDES - A pond is visible in an aerial photograph taken in 
1981.  These ponds apparently silted in, perhaps when 
storms and wave action breached the levee.  (p. 5.) 
Whether or not the pond seen in 1981 was a wetland 
then, it has never been seen in the aerial photographs 
since.  It must have silted up and become elevated 
above the high tide line. (p. 28.) 


See Rebuttal Fact 12.  Page 36 of the Experts’ Response 
specifically addresses the claim regarding silt in the interior 
ponds.  (Ex. 22.) 


32 TIDES – If seven inches of water had flowed across that 
unpaved, ungraveled, unreinforced levee made only of 
dirt and peat, the water would [have] left erosion marks 
across the top (or gouged deep cuts in it).  (p. 1, 15.)  
The Technical Report team reported no sign that water 


Evidence of levee overtopping, in the form of vegetation 
debris, was observed on the levee crest on March 2, 2016 and 
documented in the Expert Report (App. I, Photo I-1 and App. R, 
Photos R-3b, R-4b). There is further discussion in the Expert 
Response which explains the relationship between field 
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had ever flowed across the top.  (pp. 2, 15.) observations, the tidal record, and elevation data surveyed at 


Point Buckler (pp. 16-18).   


33 TIDES – The high tide line may be determined from a line 
of debris along the shore.  (pp. 14, 18.) The Technical 
Report ignores the actual debris line on the island.  (p. 2, 
17.)   


The Expert Report presented data and scientific analysis of an 
identifiable wrack line from a recent high tide. There can be 
multiple tides lines such as the drift line of wave-deposited 
debris along the outer tidal marsh edge. The drift line was not 
ignored but not surveyed because it was not the high tide line 
(Expert Report, App. I, pp. I-2 thru I-3; Expert Response, pp, 
29-31).  


34 TIDES – The Technical Report team reported no sign that 
water had ever flowed across the top.  (Opp. at pp. 2, 
15.) 


Evidence of levee overtopping, in the form of vegetation 
debris, was observed on the levee crest on March 2, 2016 
(Experts’ Report Response, p. 16). 


35 TIDES – The Technical Report does not assert that the 
Corps now has jurisdiction over any part of the island 
based on the three-factor wetland test.  It does assert 
that the three-factor test would have applied “through 
the mid-1980s,” when water was ponded on the island.  
(p. 28.) 


The 3-parameter wetland delineation methodology does not 
necessarily establish jurisdictional boundaries in tidal areas 
under the Clean Water Act (Expert Response, pp. 24-25). Point 
Buckler would have met the 3-parameter test in the 1980s, 
based on the presence of obligate wetland plants, hydric soils, 
and periodic flooding of the site as a managed wetland (Expert 
Report, Appendix N, p. N-3). 


36 BENEFICIAL USES - The great majority of the island was 
not tidal marsh.  (p. 25.) 


No substantial evidence was submitted on this topic from a 
qualified scientist or licensed professional that refutes the 
lengthy evidence submitted by the Prosecution Team, as 
discussed further in the Expert Report and Expert Response.   
The description of impacted beneficial uses are in Appendices 
P and Q of Exhibit 11, the Expert Report. 


37 BENEFICIAL USES - Scientists are at the very earliest 
stages of research for understanding the usefulness of 
the shallow-water channels.  Scientists often assume 
that marsh habitat is good and more of it is better.  
Arguing that all of the Delta’s sloughs and channels are 
good for the listed species lacks scientific certainty, and 
in fact this argument is hardly more than a lightly 
researched theory.  (p. 26.) 


No evidence supports this statement.  In fact, leading Pacific 
Coast scientists on estuarine ecology of anadromous 
salmonids held a symposium on June 10, 2013 where they 
developed and published consensus conclusions on the role of 
tidal marsh restoration on conservation of salmonids. The 
consensus is that tidal marsh restoration benefits many fish 
species and can be extremely important for the growth and 
survival of salmonids (Experts’ Report, p. 26Response p. 33). 
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38 BENEFICIAL USES - For salmon, there is no real 


conclusion about what is good or bad.  Small shallow 
channels can be detrimental because of the dangers of 
predation, as well as stranding and temperature.  A 
similar discussion could be had about the life strategies 
of the listed species other than salmone, but 
unfortunately with much less scientific knowledge at 
scientists’ finger tips and a lot more educated guesses 
than proven fact.  (p. 27.) 


Studies of west coast salmonids broadly demonstrate the use 
of shallow water habitat by juvenile salmon, and shallow 
water habitat has historically supported salmon food webs. 
Scientific consensus has concluded that tidal wetland loss 
constrains the growth and survival of juvenile salmonids 
(Experts’ Report, p. 26Response p.32). 


39 BENEFICIAL USES - Staff have asserted that the levee 
repair dried out tidal marsh.  The Club has protested 
that this assertion is not true, to no avail.  (p. at p. 11.) 


The Prosecution Team asserts that the Dischargers drained the 
island, and that dried vegetation and soil are symptomatic of a 
drained wetland. The Dischargers have not presented 
evidence to refute the scientific evaluation of conditions at 
Point Buckler Island presented in the Expert Report and a 
Water Board inspection report dated April 19, 2016.  (PT 
Evidence, Exhibits 6 and 11.) 


40 BENEFICIAL USES - The Technical Report attempts to 
relate past conditions and wet and dry periods to site 
conditions observed during March 2016 indicating that 
the island has been dried out.  But the May 2016 
photographs taken of the island contradict the report’s 
conclusion.  (p. 25.) The Technical Report asserts that 
the levy repair is “causally associated with mass dieback 
of obligate wetland plants.”  But there were mass 
diebacks of vegetation before the levee repair.  In May 
2012, for example, Mr. Sweeney observed that the 
vegetation on the island was brown and brittle and 
appeared dead.  Photographs taken by Mr. Sweeney 
show what appears to be dead vegetation.  An aerial 
photograph shows that the island appeared mostly 
brown in May 2012.  Aerial photographs show that the 
island appeared brown throughout most of 2013 and 
2014.  Because the vegetation on the island was brown 


Tidal marsh vegetation undergoes natural seasonal 
senescence, such that vegetation is green and at peak growth 
during the late summer and fall, and dormant in the winter.  
This is different from mass dieback of marsh vegetation 
observed during the March 2, 2016 site inspection. (Experts’ 
Response, p. 27).  
This is supported by color and non-color (infrared) aerial 
photographs taken since the levee was constructed. These 
aerial photos show vegetation that is predominantly green 
outside of the levee and predominantly brown inboard of the 
levee, where wetlands have been drained. In contrast, aerial 
photos of nearby reference sites taken at the same time show 
predominantly green tidal marsh vegetation. Aerial photos 
from the flyover contracted on February 10, 2016, and June 
29, 2016, as well as photographs taken at Point Buckler during 
the March 2, 2016 inspection, all tell the same story, that 
vegetation outside the levee is green and inboard of the levee 
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and brittle and appeared dead in 2012, two years before 
the levee repair, mass diebacks cannot be attributed 
only to levee repair.  (p. 26.) In May 2016 the island was 
very green, as photographs show.  There are, in short, 
times when the island is green, and times when it is 
brown – both before and after the levee repair.  (p. 26.)   


is brown, which is contrary to images provided by Sweeney (PT 
Evidence, Exhibit 11, App. D, Fig. D-36, and Exhibits 6 and 12d. 
 
It is also important to note that the May 2016 photographs 
show that the island is dominated by obligate wetland plants, 
which demonstrate the presence of wetland habitat under 
Clean Water Act jurisdiction (Experts’ Report Response, p. 25). 


41 BENEFICIAL USES – Staff have asserted that the levee 
repair dried out tidal marsh. The Club has protested that 
this assertion is not true, to no avail.  (p. 11). 


Construction of the new levee resulted in mass dieback of 
obligate wetland plants, therefore tidal marsh vegetation on 
the island no longer go through periods of regeneration and 
dormancy. Tidal marsh vegetation has been converted to 
standing dead litter, and replaced with weeds and high 
marsh/transition zone plants (Expert Report, p. 18). 


42 BENEFICIAL USES - The Technical Report asserts that the 
levee repair was detrimental to several beneficial uses, 
principally those involving fish.  (p. 3.) 


Unauthorized work conducted by the Dischargers adversely 
impacted beneficial uses including estuarine habitat, fish 
migration, preservation of rare and endangered species, fish 
spawning, wildlife habitat, and commercial and sport fishing 
(Expert Report, Apps. P and Q).  
Construction of a road likely destroyed colonies of Mason’s 
lilaeopsis, a special status wetland plant. Blocking tidal action 
at the island resulted in increased surface water and 
groundwater salinity which can adversely affect growth and 
mortality of young ducklings. And the degradation of tidal 
marsh vegetation likely resulted in degraded wildlife habitat 
for waterfowl, passerines birds, and mammals including river 
otters (Expert Report, App. Q, pps. Q6 thru Q-10). 


43 BENEFICIAL USES - The Technical Report has no direct 
evidence of harm, and relies on speculation.  (p. 3.) The 
Technical Report implicitly concedes that there is no 
direct evidence of harm to any endangered species.  It 
refers to “likely impacts.”  (p. 26.) The Technical Report 
cannot establish that detrimental effects are even likely.  
They are speculation.  (p. 26.) 


The Expert Report provides evidence of discharge of fill into 
3.3 acres of waters of the State and United States and ongoing 
degradation of 27.18 acres of the Site’s interior tidal marsh. 
The unauthorized fill resulted in indirect impacts to the 
island’s vegetation and soils; special status plants, fish, and 
wildlife; and general wetland wildlife (Appendix Q, pp. Q-2 
thru Q-11). It also provides evidence of unauthorized work 







PROSECUTION TEAM FACTUAL REBUTTAL                                                                          Page 11 of 23 


                                                                


 FACTS PRESENTED IN OPPOSITION FACTS PRESENTED IN REBUTTAL 
conducted outside appropriate work windows for special 
status species that likely resulted in impacts to these species 
(Id., Appendix K, Figs. K-18 thru K-24).  


44 TENTATIVE CAO - The prosecution team asserts that the 
Club should be ordered to destroy all or part of the 
levee.  (p. 1.)  The Tentative Order would prevent the 
“[c]ontinued recreational use of privately-owned 
managed wetlands” by requiring the Club to destroy its 
levee.  (p. 32.) The Tentative CAO would appear to 
prohibit the restoration of duck ponds on the island, and 
that would prevent the restoration of duck ponds on the 
island. Preventing the Club from restoring duck ponds 
would also interfere directly with hunting and other 
recreation related to the duck ponds. 


The Tentative CAO requires the Dischargers to submit a Point 
Buckler Restoration Plan designed to restore tidal action. The 
Tentative CAO does not prescribe the means or methods for 
tidal restoration and does not specify the destruction of all or 
part of the levee (Tentative CAO, Provision 2).  
The Water Board works collaboratively with owners and 
managers of duck clubs to protect recreation as a beneficial 
use and to improve water quality in Suisun Marsh.  For 
example, staff is currently working on a multi-pollutant TMDL 
that includes support for grant funds to help improve duck 
club water management activities (Exhibit 27).  


45 TENTATIVE CAO - The Tentative Order is neither 
necessary nor appropriate.  The parties are now on track 
to resolve this dispute through standard permitting 
procedures.  (p. 4.) A cleanup and abatement order is 
more likely to get in the way of productive discussions 
than it is to help them along.  (p. 4.) 


A CAO is necessary and appropriate. It is the standard 
regulatory tool at the Water Board’s disposal to oversee the 
cleanup and abatement of unlawful work (the unauthorized 
construction of a new levee). Staff at the Water Board have 
and continue to work with the Dischargers to permit planned 
recreational uses at Point Buckler Island. However, no plans or 
permit applications have been submitted. Plans or permits 
may be submitted separately or in parallel with work done to 
comply with tasks in the CAO. It is premature at this point in 
time to say that efforts are on track to resolve this dispute.  


46 AERIAL PHOTOGRAPHS - The Technical Report used 
aerial photographs to evaluate vegetation, but the 
colors were not standardized, which made the 
interpretation significantly more subjective.  (p. 25.) 


Absolute color correction is not necessary for accurate 
diagnostic comparative identification of tidal marsh 
vegetation. When known reference sites of tidal marshes and 
non-tidal marshes occur in the same photograph as the marsh 
image being tested, only relative color contrasts that 
distinguish green from straw, tan, or brown is necessary 
(Experts’ Response, pp. 7-9). 


47 FILL VOLUME - The Technical Report asserts that 3.2 
acres of tidal marsh was filled.  The report submitted by 


The Conditions at Point Buckler report prepared by Applied 
Water Resources (AWR) (PT Evidence, Exhibit 16b.) 
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Applied Water Resources identified the channels and 
ditches that were actually wet at high tide, calculates 
the amount of fill at 500 cubic yards.  Assuming a fill 
depth of two yards, the fill was about 0.05 acre.  (p. 25.)   


erroneously assumed that mean high water correlates with 
the debris line, and that the extent of jurisdictional waters of 
the State and United States are limited to areas below mean 
high water. The report made no estimate of the extent of tidal 
marsh on which fill was placed (Expert Report, p. 16). As such, 
the report’s estimate of the amount of fill is wrong and grossly 
underestimates the actual volume of fill placed within waters 
of the State and United States.   


48 FILL VOLUME - In other words, about 99% of what the 
Technical Report calls fill was placed above the high tide 
line, on dry land rather than in water.  (p. 25.) 


Topographic survey data was collected by CLE Engineering, 
with expertise in topographic surveys. The topographic survey 
used the high tide line as the jurisdictional boundary for Clean 
Water Act Section 404 to map the extent of jurisdictional 
areas. The topographic survey data was used to create a digital 
elevation model of Point Buckler Island and calculate fill and 
excavation volumes. These results show that 3.2 acres of tidal 
marsh was filled (Expert Report, p. 16, Appendix K, p. K-2, and 
Appendix Q, Table Q-1).  


49 DUE PROCESS - The prosecution team estimates the 
permitting costs alone at $1.1 million (ACL Complaint, 
Appendix A at A-12) 


The cost of permitting is incorrectly cited as $1.1 million. The 
economic benefit gained by the Dischargers’ from unlawful 
levee construction is estimated to be $1.1 million dollars. The 
estimate of economic benefit is not based on permitting costs 
alone, but a number of delayed and avoided costs.  


 Bazel Declaration 


50 PARA. 5 - Attached as Exhibit 4 is an accurate copy of a 
document (the individual development plan for Point 
Buckler), which I obtained from SRCD through a Public 
Records Act request….For convenience, pagination has 
been added.  


An accurate copy of the individual management plan, as 
certified in 1984, is provided as Prosecution Team Evidence, 
Exhibit 26a. The Bazel Declaration Exhibit 4 contains multiple 
documents, is not an accurate copy of the IMP, and should not 
have been sequentially numbered. As an example, the 
“Wetlands Maintenance Management Report” dated 1990 
postdates certification of the IMP in 1984.   


51 PARA. 18 - Because staff insisted on conducting an 
inspection before [t]he parties met, there was no 
discussion about whether the Club would proceed with 


See rebuttal to STAFF INTERACTION in Bazel’s Opposition Brief 
(Ref. 11).  
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the work it had outlined in its December 1 letter, and no 
request that the Club perform the work in the letter 
notwithstanding the rescission of the September 2015 
order.  


52 PARA. 24 - Staff, as well as EPA and BCDC, supported the 
Club’s plan to submit applications, and had no objection 
to the use of the island for kiteboarding and as a duck 
club.  


During the June 9, 2016 meeting, Water Board, BCDC, and EPA 
staff discussed restoring tidal flow to the Island and permitting 
requirements for future activities. Any future activities require 
a permit, and must demonstrate avoidance and minimization 
of impacts to the maximum extent practicable. Any 
unavoidable impacts will require compensatory mitigation (PT 
Evidence, Exhibit 13k). At this time, staff has not approved or 
objected to any specific plan, including kiteboarding and duck 
club activities; the Dischargers have not provided any plan. No 
determination will be made about what may be acceptable at 
Point Buckler Island until a complete application is submitted 
for staff review.  


53 Para. 27 - The tide data at Port Chicago (on which the 
Technical Report relied) show no high tides anywhere 
near 8.2 since the levee was repaired.  


See Rebuttal Fact 12.  There is further discussion of Bay tides, 
use of Point Chicago as a reference station, and erroneous 
statements presented in the Dischargers’ evidence submission 
in the Experts’ Response (pp. 9-15).   


54 PARA. 29 - On July 3, 2016, the tide at Port Chicago 
reached the same level it had on February 17, as I 
determined from comparing the data in Exhibit 24 with 
the data reported by the Technical Report.  


Bazel Declaration Exhibit 24 does not include data for July 3, 
2016. Consistent with paragraph 27, the Exhibit 24 contains 
information from March 1, 2014 to May 31, 2016. 
 


55 PARA. - 33. Attached as exhibit 29 is an accurate copy of 
e-mails between Dyan Whyte and me. 


The record of emails provided as Bazel Declaration Exhibit 29 
is incomplete. The complete chain of emails is provided in PT 
Evidence, Amended Inspection Warrant Affidavit, Exhibit 7c.   


 Sweeney Declaration 


56 PARA. 2 - Duck clubs use levees to maintain control over 
water levels in the duck ponds. Conversations with 
previous owners of the island confirm that it was used as 
a duck club back in the 1920s. The Department of Water 
Resources (“DWR”) installed a pump and generator on 


DWR never installed a pump on Point Buckler as documented 
in PT Evidence Exhibits 13e and 13l and discussed in a DWR 
Memo (PT Evidence, Exhibit 28). Further, neither of the 
Dischargers has provided any documentation to support this 
claim, despite requests from Water Board staff (PT Evidence, 
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the island in the early 1990s, according to the owner of 
the island at the time. An old pump and generator are 
still there….This equipment appears to be the pump and 
generator that DWR installed.  


Exhibit 13c).  


57 PARA. 3 - Duck clubs do not generally use pumps 
because they do not need them. Duck ponds are 
typically below high tide levels. Duck clubs open their 
tide gate to maintain the water level. At the end of the 
season they drain their ponds by opening the tide gate 
and allowing the water to drain out.  


This is a misstatement. Duck clubs often have to use pumps to 
effectively drain water from their property because managed 
wetlands become subsided over time and siltation can block 
channels and tide gates and limit or prevent gravitational 
drainage (PT Evidence, Exhibit 3g).  
 
In addition, John Sweeney stated his intent to keep water in 
when he described inflow associated with water management 
at Point Buckler Island in a series of earlier emails to Stuart 
Siegel on May 14, 2015 (Exhibit 23). He says that Point Buckler 
Island is a “partially muted tidal wetland” that can be managed 
“with flood gates and the many riser boards on each small 
pond inlet.” “The three small inlets to ponds had wood riser 
boards to trap water in…They are not there to keep water out 
but keep it in.” A series of flood and drain cycles are required 
at the end of the season.  


58 PARA. 4 - There is only one Reason that a pump would 
have been installed at Point Buckler, and that DWR 
would have wanted the levees repair. The island was 
above high tide, and did not flood naturally. To flood a 
duck pond, the owner would have had to pump water 
onto the island. 


DWR agreed to the concept of providing a pump so that less 
saline water could be pumped into Point Buckler when water 
quality needed improvement as a way of helping to address 
increased salinity in Suisun Marsh. However, DWR records 
show that it never provided a pump because of the condition 
of the levees (PT Evidence, Exhibits 13e, 13l, and 28). The 
claim that an owner had to pump water onto the island 
conflicts with the idea that duck clubs have been operating at 
Point Buckler since at least the 1940s, but a pump was not 
installed until the early 1990s (see  Sweeney Declaration, para. 
2). There is no evidence that pumping has been needed to 
manage wetlands at Point Buckler. It is not mentioned in the 
1984 IMP and is not consistent with other statements that 
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Sweeney made about water management at Point Buckler in 
his May 14, 2015 emails to Stuart Siegel (Exhibit 23; see also 
rebuttal to Sweeney Declaration Para. 3). Sweeney’s 
statement that the island is above high tide is in direct conflict 
with professional licensed survey of the island and scientific 
analysis of tidal data (Expert Report, Appendix F and Experts’ 
Response, pp. 9-15).  


59 PARA. 5 - “Staff at BCDC provided me with an “individual 
development plan” (the “Plan”) dated 1984…”  


The sequencing in this statement makes it appear that John 
Sweeney obtained the 1984 individual management plan prior 
to constructing the new levee (presented as Para. 6). However, 
John Sweeney did not obtain a copy of the individual 
management plan until after he planned for and completed 
construction of the new levee.  Any statements by John 
Sweeney about work being done according to the plan are 
factually wrong. His work started on or before May 2012, and 
the new levee was completed around the perimeter of the 
island by October 29, 2014 (Expert Report, Table K-1). BCDC 
staff gave Sweeney a copy of the IMP on November 14, 2014, 
a month after he finished building the new levee (PT Evidence, 
Exhibit 10a, BCDC CDO, para. 21). 


60 PARA. 6 (also in PARA.S 7, 8, 16, 17, 18, 19, 29, 30, 31, 
32) - Use and conjugations of the terms “repair” and/or 
“maintenance.” I dug out material from an artificial ditch 
inside the levee and placed the material on the existing 
levee. Some material was placed where the levee had 
been breached, and (where part of the levee had eroded 
away) on solid ground inside the former levee location.  


The Dischargers unlawfully constructed a levee. Only 
approximately 0.55 acres of the work overlapped the former 
levee (the degraded tidal levee), while approximately 2.2 acres 
of the work was a new alignment and involved new 
construction of a levee (Expert Report, Figure K-1). The Expert 
Report documents the following: (1) Due to lack of 
maintenance, what remained of the former levee had 
degraded and reverted back to tidal marsh. Therefore, 
material placed on top of the old levee resulted in fill of tidal 
marsh; (2) Tidal channels were located in areas where the 
levee had breached, and material placed here resulted in fill of 
tidal waters; and (3) Areas interior of the former levee were 
tidal marsh. Therefore, construction of the new levee resulted 
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in the fill of tidal marsh.  The Conditions at Point Buckler 
report acknowledges that “Recent activities at the Island has 
resulted in the placement of fill material into waters of the 
State (PT Evidence Exhibit 16b, p. 4) 


61 PARA. 7 (Part 1 of 2) - Although the island is used for 
kiteboarding, the levee repair was not needed for 
kiteboarding because the great majority of Point Buckler 
is dry at high tide, and was before the levee repair.  


See Ref. 57 rebuttal.  


62 PARA. 7 (Part 2 of 2) - The levee repair was so that the 
duck club could be rejuvenated. Work stopped in 
October 2014, when the Club learned that there were 
regulatory objections. The Club would like to finish levee 
repair, install a second tide gate, and do the additional 
work necessary for a fully functioning duck club, 
including…” 


Levee construction was completed in October 2014 (Expert 
Report, Appendix D, Fig. D-25), but the Dischargers  did not 
stop all work in October 2014. Development for kiteboarding 
continued despite notices from BCDC, on January 30, 2015, 
and staff, on July 28, 2015, to stop work and obtain permits 
(PT Evidence, Exhibit 29). The work done is compatible with 
plans for kiteboarding (i.e., construction of a levee to cutoff 
tidal flow, installation of only one tide gate and a means to 
drain the interior to its current state (Expert Report, Appendix 
L), and installing kiteboarding facilities on drained wetlands. 
There are issues with work the Dischargers did with respect to 
managing a wetland for a duck club. Cyclic flooding and 
draining (see Para. 3 rebuttal) would require at least two flood 
gates (specified in the 1984 IMP), yet only the one tide gate 
was installed. The work that John Sweeney states he now 
wishes to conduct is generally not compatible with current 
development. Most of the kiteboarding facilities (club, trailers, 
helicopter pads, etc.; Expert Report Appendix K) are below 
mean high water (Expert Report elevation transect, Figures F9 
& 10) and would be subject to the tidal flooding that would be 
required for a managed wetland.   


63 PARA. 9 - At the time the Regional Water Board issued a 
cleanup and abatement order, Regional Board staff had 
not visited the island. Their first visit, at the invitation of 
the Club, was in October 2015.  


Findings for issuance of the CAO were based on sufficient and 
adequate information including the following: (1) historical 
and current aerial photos; (2) three letters from BCDC 
describing the nature of activities and violations; and (3) 
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conversations with staff at BCDC and CDFW describing the 
results of their November 2014 site inspection (PT Evidence 
Exhibit 8a).   


64 PARA.S 11, 12, 13, and 18 - The top of the levee is made 
up of dirt and peat. It has not been paved, graveled, or 
otherwise protected against erosion. Any substantial 
flow across the top of the levee would have left erosion 
marks. The peat in the levee is especially fluffy and 
weak, and is easily eroded.  There are no marks of water 
flowing over the top of the levee. I was on the island on 
July 3, 2016, and observed no erosion marks or any 
other sign that any water had flowed over the top of the 
levee. During all of the time I was repairing the levee, I 
never saw the island under water, nor have I seen it 
under water before or since. During the time I was 
working on the island, I did not see water rise up over 
the top of the interior channels and ditches and spread 
over the land.  


There has been consolidation and compaction of the levee 
from drying and heavy equipment use (PT Evidence, Exhibit 6, 
p. A8), and we dispute characterization of the levee is fluffy 
and weak.  It is not disputed that the levee is erodible; erosion 
of the levee was evident during the March 2, 2016 inspection 
(PT Evidence, Exhibit 6, p. A1 and A13). The wrack line 
discussed in the Expert Report and the report for the March 2, 
2016 inspection record evidence of tidal water reaching the 
top and back of the levee, not any substantial overtopping of 
the levee. A scientific analysis of tides, tidal elevations that 
occurred during the time when Sweeney constructed the 
levee, and how tidal wetlands flood is provided in various 
discussions within the Expert Response.  In summary, high 
tides are brief in time, often occurred at night during the work 
period, and overbank inundation is shallow and hidden by the 
extensive cover of tall, dense wetland vegetation.  


65 PARA. 15 – The white line along the shore of the island 
consists of debris, included dead vegetation and 
whitened wood, along with some other detritus 
including syrofoam. Attached as Exhibit 2 are accurate 
copies of photographs I took of the debris line at Point 
Buckler.  


The debris line documented by Sweeney is a drift line that 
forms along the first barrier, often along the outer tidal marsh 
edge, that intercepts and traps floating tide-deposited or 
wave-deposited debris (Experts’ Report, p. 14Response, p.29); 
it is not the high tide wrack line documented in the report for 
the March 2, 2016 inspection (PT Evidence, Exhibit 6) and 
Expert Report. The white debris or drift line is evident in front 
of the levee in the aerial photograph taken on February 10, 
2016, and marsh in front of the levee was underwater on 
February 17, 2006 (Exhibit 30a).  


66 PARA. 19 - When I drove a bulldozer across the island, 
the island was dry. To repair the levee, I used an 
excavator that weighs about 60,000 pounds. If the island 
had been tidal marsh, the excavator would have gotten 


Mature tidal marsh at Point Buckler has soil sufficient to bear 
loads such as vehicles and equipment (Experts’ Response, p. 
1328). Sweeney states that, “my father in law Mike Frost can 
attest to the quality and practices I used in restoring buckler as 
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stuck in the muck, but the island was not tidal marsh and 
the excavator never got stuck.   


he explained to me how to do it” (Exhibit 23). Images from 
Mike Frost’s construction company website 
(http://www.wmfrostconstruction.com) show how heavy 
equipment may be used in the marsh (Exhibit 30b). The aerial 
photograph record of levee construction shows that he started 
from a point of higher elevation at Point Buckler Island 
(eastside; Expert Report Exhibit Fig. F-12 and Figs. D14-25) and 
proceeded clockwise around the island both, making it 
possible to both construct the levee and simultaneously build 
a pad of support for excavator work (similar to Photograph 2, 
Exhibit 30b).  The Experts’ Response specifically addresses the 
arguments regarding the island being “high and dry” and the 
ability to drive heavy equipment across tidal marsh.  (Ex. 22, 
pp. 25-29.) 


67 PARA.S 20 and 21 - In May 2012, I observed that the 
vegetation on the island was brown and brittle, and 
appeared dead. In May 2016 the island was very green. 
Attached as Exhibit 5 are accurate copies of photos 
taken of Point Buckler in May 2016.  


The Prosecution Team inspected the island on March 2, 2016, 
and contracted to have aerial photographs (both color and 
non-color or infrared images) taken of Point Buckler Island on 
February 10 and June 29, 2016.  On the dates these images, 
vegetation outside the levee is dominantly green while 
vegetation inboard of the levee is dominantly brown (Expert 
Report, App. D, Fig. D-36, and PT Evidence, Exhibit 12d). The 
timing of the photographs is in dispute because the reported 
color of vegetation in May is inconsistent with the color of 
vegetation in February 10, March 2, and June 29.  More 
importantly however is the type of plants captured in the 
photographs, which document the presence of tidal wetlands 
inboard of the levee (Experts’ Report, p.12Response, p. 25).  


68 PARA.S 22 through 24 - Attached as Exhibit 6 [and 
Exhibit 7] is an accurate copy of an email I received from 
Stuart Siegel on May 14, 2015.   


John Sweeney did not provide the complete email chain 
between himself and Stuart Siegel. The accurate and complete 
chain of emails is provided with a Declaration by Dr. Stuart 
Siegel (Exhibit 23). The complete record provides perspective 
and context to statements made by Stuart Siegel. It does not 
provide evidence that Stuart Siegel has an unfair bias in this 
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case, but it does provide insight into attempts by John 
Sweeney to make these types of claims and discredit him as an 
expert.     


69 PARA.S 25 through 28 - Attached as Exhibit 8 is an 
accurate copy of a map entitled “Suisun Tidal Wetland 
Restoration Projects” that Stuart Siegel’s firm created in 
2004. Attached as Exhibit 9 is an accurate copy of a 
screenshot I took of the San Francisco Estuary Institute’s 
EcoAtlas wetland map and database. Attached as Exhibit 
10 is an accurate copy of an e-mail I received from 
Christina Grosso, of the San Francisco Estuary Institute, 
on June 17, 2015. I believe that the errors in the 2004 
map were intentional, and I have made that belief 
known publically.  


See Dr. Stuart Siegel Declaration (Exhibit 23)  


70 PARA. 29 - Where the existing levee was intact, the levee 
was maintained by placing material on top of it. On the 
northern side of the island, where the old levee had 
been eroded away, the repaired levee turn inland, and 
stayed inside the debris line.  


See rebuttal to Ref. 59.    


71 PARA.S 30 and 32 - The levee repair work was stopped 
before it was complete because of regulatory objections. 
The Club intended to install another tide gate, and to 
make the slopes of the levee consistent with the 
Management Program. The Club also intended to disc 
the soil, to plant vegetation preferred by waterfowl, and 
otherwise to create duck ponds. The Club would like to 
proceed to complete the work and install duck ponds. 
The purpose of the levee was to create a duck pond or 
series of duck ponds.  


See rebuttal to Ref. 60 (Part 2).    


 Terry Huffman Declaration 


72 PARA.S 3 and 4 - Any substantial flow of water across 
the top of the levee at Point Buckler would have left 
erosion marks that would be readily observable. Water 


Though substantial flow across the levee would have left 
erosion marks (see rebuttal to John Sweeney’s Declaration; 
paras. 11, 12, 13, and 18),Huffman’s declaration is unclear 
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flowing with substantial velocity is powerful, and readily 
erodes unstabilized dirt. Water flowing over the Point 
Buckler levee at a depth of 1.5 feet would deeply erode 
the levee. When I was at the island, I did not see any 
sign that water flowed completely across the levee. I 
have observed a debris wrack line at the island…..I have 
also observed finer debris and other debris above that 
line….The Technical Report selected debris along the 
margin of the re-established levee when assessing the 
wrack line, and therefore may have based its 
determination on debris that was affected by wave run 
up. 


about what wrack line he observed, and it is surprising that he 
only observed a wrack line. There are often multiple tide lines 
including the debris line observed by John Sweeney (rebuttal 
to Sweeney Declaration Para. 15) and the wrack line 
associated with a recent high tide documented by the 
Prosecution Team (Expert Report and Experts’ Response). 
What is lacking is any evidence and scientific evaluation of a 
high tide wrack line, such as a wrack line that would have been 
associated with the high tide documented during a boat trip 
on February 17, 2016 (Exhibit 30a).   


73 PARA. 5 - The report fails to provide evaluation of the 
debris line alone [along] the more protected areas on 
the eastern side of the island.  


No debris wrack line was observed on the eastern shoreline 
during the March 2, 2016 site visit. The eastern shoreline is 
characterized by a steep bank to the upland levee crest lacking 
depositional settings for wrack to accumulate (Experts’ Report, 
p.16Response, p. 20). 


74 PARA. 6 - The Technical Report does not report the 
presence of any wrack lines, debris wrack line, or fine 
debris within the interior, even along the former tidal 
channels where the levee was breached.  


No wrack line was observed on the interior of the levee. The 
wrack line documented in the Expert Report reached the top 
but did not substantially overflow the levee. Further recent 
tides relative to the levee height are presented in the Expert 
Report (Appendix F, Fig. F-8) and discussed further in the 
Expert Response.    


75 PARA. 7 (Part 1 of 2) - The Technical Report used one 
data point to adjust tide data from Point Chicago to 
Point Buckler. Standard practice would be to install a 
temporary recording tide gage at the Point Buckler 
location.   


The installation of a temporary tide gauge was not possible 
given the unwillingness of the Dischargers to provide timely 
access to Point Buckler Island and limited in the inspection 
warrant for the Prosecution Team to obtain information from 
Point Buckler Island. Selection of Point Chicago as the tidal 
reference point was done according to accepted practices as 
discussed in the Rebuttal Brief and discussed further in the 
Expert Response.  


76 PARA. 7 (Part 2 of 2) - In addition, the data point used by 
the Technical Report involved a wet board. The board 


The wetted mark on the board provides accurate evidence of 
high tide. The photograph was taken at approximately 9:47 
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approach cannot rule out waves generated by boats and 
moisture wicking up the dry board from the water 
surface.  


a.m., which is after the high tide (9:12 a.m.; Expert Report 
Figure I-1). The wetted board and wetted levee show that the 
tide was higher before the photograph was taken. The wetted 
portion of the board is at the same height as wetted soil in the 
levee, which forms a consistent line across the photograph. 
This discounts the possibility of any significant moisture 
wicking or irregular wetting from waves, which would not be 
consistent with a continuous wetted surface (line) across the 
photograph (Expert Report, Appendix I, Fig. I-1)  


77 PARA. 8 - I am an experience[d] aerial photo interpreter. 
I was schooled in aerial photo interpretation by the U.S. 
Army, the Defense Mapping Agency, and through 
graduate studies. The Technical Report used an array of 
photo sources. None of the aerial photographs was 
taken specifically for the Technical Report, and the aerial 
photographs were processed with no standardization of 
color. The Technical Report uses aerial photographs to 
try to identify changes in the plan vigor and vegetation 
as it relates to soil moisture. If the colors are not 
standardized, the photo interpretation becomes 
significantly more subjective. The Technical Report 
attempts to relate past conditions and wet and dry 
periods to site conditions observed during March 2016 
indicating that the island has dried out. By May 2016 
photographs taken of the island (provided to me by Mr. 
Bazel) contradict the report’s conclusion.  


It is incorrect to state that none of the aerial photographs 
were taken specifically for the Expert Report. The Prosecution 
Team contracted two flyovers of Point Buckler Island, one 
occurred on February 10 and the other on June 29, 2016, to 
obtain color and infrared images. A standardization of color 
would be needed for exact comparisons because there may be 
slightly different hues associated with image processing, but 
all the images are adequate for relative comparisons and basic 
color differences such as brown and green, and the infrared 
images help to overcome any slight variations in color (also see 
discussion in the Expert Response, p. 7-8). We note that Terry 
Huffman has relied on photographs taken by John Sweeney, 
which we dispute (see rebuttal to John Sweeney declaration 
Paras. 20 and 21), and he has not provided any additional 
evidence to contradict evidence including the Expert Report.    


 David L. Mayer Declaration 


78 PARA. 3 – It [Technical Report] does not include an 
accurate assessment of the Island’s fish habitat due 
mainly to our lack of scientific understanding of what is 
“good” marsh habitat and what is “bad” marsh. We are 
at the very earliest stages of research to understand the 
usefulness, good and bad, of the Delta’s shallow water 


Leading Pacific Coast scientists on estuarine ecology of 
anadromous salmonids held a symposium on June 10, 2013 
where they developed and published consensus conclusions 
on the role of tidal marsh restoration on conservation of 
salmonids. The consensus is that restoration of tidal marshes 
in the San Francisco Estuary/Sacramento-San Joaquin Delta 
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habitat of its many sloughs and channels. We assume, as 
does Dr. Herbold, that this habitat is good, and that 
more of it is better.  


benefits many fish species. These benefits can be extremely 
important for growth and survival of desirable species 
including salmonids. Studies of west coast salmonids broadly 
demonstrate the use of shallow water habitat by juvenile 
salmon, and shallow water habitat has historically supported 
salmon food webs. Scientific consensus has concluded that 
tidal wetland loss constrains the growth and survival of 
juvenile salmonids (Experts’ Report, p. 26Response, p. 32-33). 


79 PARA. 4 – But arguing that all of the Delta’s sloughs and 
channels are good for the listed species lacks scientific 
certainty, in fact such an argument is hardly more than a 
lightly researched theory. 


Same comment. 


80 PARA. 5 – For salmon, there is no real conclusion about 
what is good or bad.  Small shallow channels can be 
detrimental because of the dangers of predation, as well 
as stranding and temperature. Scientists are at the very 
beginning of our thinking about whether these small 
channels are good or bad for salmon.  Point Buckler was 
not a salmon spawning area. 


 Same comment. 


81 PARA. 6 – A similar discussion could be had about the 
life strategies of the listed species other than salmon, 
but unfortunately with much less scientific knowledge at 
our finger tips and a lot more educated guesses than 
proven fact. 


Same comment. 


82 PARA. 7 – It would be prudent to decide the site-specific 
goals of Point Buckler Island habitat restoration and 
maintenance planning with respect to each listed 
species and their unique life stages. I believe that in the 
process of assessing and developing such a set of goals 
and objectives, we can decide whether or not to open 
the Island channels and habitat, and whether the 
openings should be screened to keep fish out of 
potentially bad habitat, but allow nutrients to flow in 


Same comment. 
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 FACTS PRESENTED IN OPPOSITION FACTS PRESENTED IN REBUTTAL 
and out. 


83 PARA. 8 – I conclude as I began with a strong word of 
caution about assessing the good and bad of site-specific 
fish habitat conditions based on our generalized and 
embarrassingly poor understanding of the listed species’ 
habitat “requirements”. 


Same comment. 
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Introduction	
This Experts Response addresses the Opposition Brief prepared by Larry Bazel, Declaration prepared by 
David Mayer, and Declaration prepared by Terry Huffman, all dated October 19, 2016. 
 
This Experts Response is prepared by: 


 Stuart Siegel, PhD 
 Peter Baye, PhD 
 Bruce Herbold, PhD 


 


1 Response	to	Bazel	Opposition	Brief		


1.1 Item	II.C	–	Island	Was	Tidal	Marsh		
All claims made in the Opposition Brief to support the assertion that Point Buckler was “high and dry” 


before the 2014 levee construction have been established as without merit. Before the levee 


construction, Point Buckler was a tidal marsh. 
 
The October 2016 Opposition Brief claim that Point Buckler Island was “high and dry” contradicts the 
following undisputed facts: 


 There is no dispute that the soils on the island were mapped by the Soil Conservation Service in 
1977 as hydric (wetland) soils units “Joice Muck” and “Tidal Marsh” (May 2016 Technical 
Assessment, Figure H‐4 [Siegel Environmental 2016a]). 


 There is no dispute that Point Buckler Island vegetation was dominated by “obligate” marsh 
plants, including tule, bulrush, and cattail marsh vegetation, on hydric (wetland) soils (a) at the 
time of diking, and (b) during the decade prior to 2012 when the California Department of 
Water Resources and Department of Fish and Game mapped the vegetation of the island (May 
2016 Technical Assessment, Figure H‐2). Tule, cattail and bulrush species at Point Buckler are 
listed as “obligate” wetland plants in the Arid West 2016 Regional Wetland Plant List 
maintained by the U.S. Army Corps of Engineers http://wetland‐plants.usace.army.mil/.  


 There is no dispute that “obligate” wetland plants are defined by the Corps of Engineers as 
those which almost always occur in wetlands (99% of the time).  


 There is no dispute that tule, bulrush and cattail vegetation dominated the vegetation sampling 
points on the island during Dr. Huffman’s October 2016 site investigation long after diking and 
drainage ditches were completed (Huffman October 2016 Declaration at (3)), and during 
operation of heavy equipment before diking (July 11, 2016 Sweeney Declaration exhibits 3 and 
4, showing photographs of tule, cattail, and bulrush marsh vegetation exclusively dominating 
the portions of the island where his equipment was operating). 
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 Evidence establishing that Point Buckler was not merely marsh, but tidal marsh (wetlands 
subject to tidal hydrology, below high tide line) prior to the 2014 levee construction is 
irrefutable, is presented in the May 2016 Technical Assessment Appendices H and G and July 
2016 Experts Response Section 1 (pp.1‐2) (Siegel Environmental 2016b), and has been conceded 
by the Discharger’s experts (Mayer Declaration October 19, 2016 p.2 line 12, Huffman 
Declaration October 19, 2016 p.4 lines 16‐17).  


 
“High and dry”, which is an informal term used in the Opposition Brief, and not a scientific or regulatory 
definition, is a description that is incompatible with marsh composed of dominant obligate wetland 
plants and all hydric soils. “High and dry” is a description consistent with the meaning of “upland” or 
“non‐wetland”, which requires soils that are not hydric or vegetation not dominated by obligate wetland 
plants, or both. Neither the Opposition Brief nor the Huffman declaration explain the contradiction 
between the claim that the island was “high and dry” and the fact (acknowledged in Huffman October 
2016 Declaration, p. 3 lines 1‐3) that the island supported dominant obligate wetland plants at all 
locations sampled by Dr. Huffman.  
 
Regardless of whether the interior island marsh was inferred to be tidal or non‐tidal at the time of 
diking, all evidence submitted by the Discharger, including expert declarant Terry Huffman, indicate that 
soil and vegetation conditions that prevailed in the island interior before and after diking were 
consistent with “wetlands” and inconsistent with “high and dry” conditions, notwithstanding 
degradation of wetland quality and hydrology after diking and ditching. Dr. Huffman presented no 
expert evidence supporting any “high and dry” or upland vegetation or soil conditions at the time of 
diking or before diking. This “high and dry” claim of pre‐diking island conditions was made only by the 
Discharger and the Opposition Brief, without the benefit of any supporting substantial evidence or 
expert opinion. Neither Dr. Huffman nor the Opposition Brief disputed the unequivocal Soil 
Conservation Service soil mapping of the island showing only hydric “Tidal Marsh” and “Joice Muck” soil 
types at Point Buckler Island, Figure H‐4 in the May 2016 Technical Assessment.  
 
In addition to the facts above that establish Point Buckler as tidal marsh prior to Mr. Sweeney diking the 
island in 2014, the Opposition Brief makes claims that have no bearing on site conditions. First, 
observations made in May 2012 regarding no surface inundation when Mr. Sweeney began mowing and 
bulldozing vegetation on the site may be correct yet are of no relevance. As shown in Figure 1 below and 
similar figures in July 2016 Experts Response, the higher high tides that would result in water on the 
marsh surface all occurred late at night and so Mr. Sweeney’s observations, like those of other 
kiteboarders present during the late spring and early summer months, were of lower high tides when 
high tides were too low to result in water on the marsh surface. 
 
Second, the Discharger observation of green vegetation in May 2016 (Figure 3 in Section 3.3 below) is 
demonstration that in spite of diking and draining the marsh, marsh vegetation persisted in trying to re‐
establish new growth following the wet 2015‐2016 winter. However, as aerial photographs collected 
monthly from June to September 2016 illustrate (Attachment D), much of this diked, non‐tidal wetland 
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at interior Point Buckler Island failed to continue to support productive live, green above‐ground 
perennial marsh vegetation cover through the dry summer, during the same time when live green 
above‐ground tidal marsh vegetation cover was sustained in summer at the two nearby naturally 
restored reference tidal marshes, Freeman and Snag islands. This is strong direct evidence of a direct 
impact of diking on perennial marsh vegetation, compared with tidal marsh. In tidal marshes, live green 
perennial marsh cover by bulrush, tule, and cattail vegetation does not naturally die back in summer, as 
shown in the reference sites. The summer dieback of perennial marsh vegetation at interior diked Point 
Buckler marsh is a qualitative and sharp difference with continuous summer vegetation growth of the 
same perennial marsh vegetation occurring in adjacent tidal marshes. Regardless of whether the non‐
tidal summer dieback of diked marsh vegetation at Point Buckler is caused by physiological stress‐
induced senescence (seasonal above‐ground dieback during the dry season) or actual mass mortality 
(mass dieback below and above‐ground), or a combination of both, it indicates a significant impact 


relative to pre‐diking tidal marsh conditions, and relative to adjacent reference tidal marshes. This 
summer dieback of marsh vegetation at diked Point Buckler marsh indicates significant loss of summer 
marsh productivity and associated ongoing loss of tidal marsh beneficial uses. 
 


 
Figure 1. Port Chicago Tides May 2012 
During May 2012, all daytime high tides were the lower of the two daily high tides, so no tidal inundation onto the Point Buckler 


tidal marsh surface would have occurred during daytime hours when Sweeney photos taken. All high tides that may have 


extended above the interior marsh elevation occurred at night. Source: www.tidesandcurrents.noaa.gov.  


 
Finally, the long series of aerial photographs documenting tidal conditions at Point Buckler between 
1985 and 2014, presented in the May 2016 Technical Assessment Appendices G and J, do not show signs 
of “water in the interior of the island, other than the channels and ditches” as correctly noted in the 
October 2016 Opposition Brief (p. 7 lines 3‐4). In order for water to be visible in such aerial photographs 
on the interior tidal marsh, the following two conditions must be met: 


1) Aerial photographs must be taken during a daytime spring high tide. Air photos are flown only in 
the daytime. Water on the surface can only be observed when tides are high enough to flood 
the surface.  


Average Point Buckler interior elevation, March 2016 topographic survey 
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2) Vegetation must be low enough that surface flooding substantially submerges the vegetation in 
order that the water is visible around the vegetation.  


 
Point Buckler vegetation was dominated by dense, tall bulrush, cattail, and tule vegetation (mapped 


by CDFW and CDWR 2000‐2012; Technical Assessment Appendix H), and prior to diking and mowing 


would have supported a closed canopy significantly more than 5 feet above marsh ground surface 


elevations. This canopy structure condition is prevalent in both tidal and non‐tidal managed brackish 


marshes composed of tule, cattail, and bulrush in Suisun Marsh. This canopy would completely 


obscure any surface flooding of the marsh plain surface at any tide, precluding all views of surface 


flooding by high marsh‐flooding tides (see the July 2016 Experts Response, Photo 2). Thus, the 


Opposition Brief’s comments bear no relevance to explaining baseline Point Buckler conditions as 


tidal marsh. 


1.2 Item	II.J	–	Consultants	Concede	No	Technical	Issues,	Including	in	
Regard	to	“High	and	Dry”	and	“Draining	and	Drying	Out”	


The Opposition Brief claims (p. 14 lines 1‐16) that the consultants have conceded on the technical issue 
of diking of Point Buckler caused “draining and drying out” of Point Buckler Island and that the island 
was “usually dry”. No such concession has been made. 
 
The winter‐wet and summer‐dry conditions of California’s Mediterranean climate in combination with 
the winter and summer solstice “king tides” generate seasonal variations in how “wet” or “dry” a tidal 
marsh appears on the surface. The May 2016 Technical Assessment concluded and the July 2016 Experts 
Response reaffirmed that that the diking of Point Buckler caused conversion of tidal wetlands (subject to 
flooding by tides all year) to non‐tidal seasonal wetlands (saturated or flooded only in the rainy (fall‐
winter‐spring) season and drained or dry in summer and early fall). This conclusion is fully consistent 
with these natural climate and tidal processes. In contrast, this conclusion is incompatible with the July 
2016 Opposition Brief’s incorrect assertion of year‐round “draining and drying out” of the island interior 
prior to its diking in 2014.  
 
The Opposition Brief and Sweeney Declaration claim that the absence of soft, wet soils on Point Buckler 
Island at certain times indicates that the island cannot be tidal marsh and must be “high and dry” 
(upland). This theory is entirely false. Mature tidal marsh plains surfaces of the San Francisco Estuary 
naturally grow to elevations approaching the higher average high tides, at which point they are tidally 
flooded and saturated only during the highest tides of the month (spring tide series around the full 
moon). During neap tide series, mature tidal marsh plains with natural tidal drainage channel patterns 
are generally not flooded or saturated at the surface at neap high tides. This does not indicate non‐
wetland or upland conditions. The occurrence of firm tidal marsh soils with significant shear strength 
provided by dense marsh sod (root mats), and absence of surface saturation for many consecutive days 
or weeks, is a typical, prevalent and natural feature of mature tidal marsh plains in the San Francisco 
Estuary, and not evidence of “high and dry” uplands. There is no scientific basis to expect a tidal marsh 
plain with internal tidal channels to exhibit daily surface saturation all month or all year. Nor do mature 
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tidal marsh soils generally have low load‐bearing capacity. Daily surface saturation is a feature of low 
intertidal marsh zones and poorly drained interior marsh plains that lack surface connections to tidal 
channels. Point Buckler Island had interior tidal channels before diking.  
 
The July 2016 Experts Response provided an explanation of the global relationship for tidal marshes: 
high tides inundate the tidal marsh surface on a less than daily basis because the elevation of tidal 
marsh surfaces are above the lowest high tide elevation. As we explained further in our September 21, 
2016 letter to the Bay Conservation and Development Commission (Attachment B), the daily ebb and 
flow of the tides into and out of tidal marsh channels and less than daily tidal inundation of the high 
marsh surface together act to establish wetland soils that in turn limit vegetation to those species with 
physiological tolerance to periodically saturated soil conditions at or near the marsh surface. We further 
supported this analysis in the July 2016 Experts Response (pp. 28‐29) by describing the ability of tidal 
marsh soils in settings like Point Buckler to be able to support the weight of low ground pressure 
vehicles and construction equipment. We also noted in the July 2016 Experts Response (Figure 3, p.6) 
that Mr. Sweeney’s field observations of “high and dry” were made during times when the higher high 
tides occurred in the middle of the night, not during daylight hours. 
 
Conclusion: Point Buckler was not “high and dry” before being diked in 2014, and the diking did 


increase drainage of island’s hydric (marsh) soils which in turn leads to increased frequency 


and intensity of drying of the upper soil horizons during the “dry” (rainless) season in diked, 


non‐tidal conditions. This “drying” in context of diking and drainage is a relative and not 


absolute condition: “drying” means to reduce soil moisture content, which has occurred since 


regular tidal action was excluded by dikes. Tidal flooding, especially during spring tides 


(highest tides of the month around the full and new moons) maintains year‐round recharge of 


marsh soil moisture that contrast with seasonal “drying” and wetting of soils in non‐tidal 


wetlands in the Mediterranean climate of coastal California. Summer soils of diked non‐tidal 


marsh undergoes seasonal drying; tidal marsh soils in summer do not. “Dry” means the 


absence of soil moisture, a condition never asserted by the Experts nor by Board staff.  


1.3 Item	IV.A.2	–	Conversion	of	Tidal	Marsh	to	Diked	Duck	Ponds	is	Harm		
The Opposition Brief (p. 24 lines 23‐28) argues that the prosecution team failed to take into account the 
purported benefits of constructing the new levee to restore duck ponds, and it references USGS reports 
regarding waterfowl use in Suisun Marsh (Opposition Brief Exhibits 27 and 28). 
 
History of Tidal Marsh Conversion in Suisun Marsh 


Diking of tidal marsh in Suisun last occurred in the late 19th century and early 20th century (Moyle et al. 
2014). As the USGS study cited in the Opposition Brief describes well, Suisun Marsh supported a major 
waterfowl harvesting industry to support San Francisco markets long before conversion of any tidal 
marsh to diked lands for any purpose. This market source of waterfowl is the reason the railroad was 
initially constructed through Suisun Marsh. In other words, tidal marshes of Suisun supported a very 
abundant waterfowl population. The USGS study goes on to describe diking in Suisun to be for the 
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purpose of agricultural production, and only after those agricultural endeavors failed were these diked 
lands converted to waterfowl hunting use. Thus, it is an invalid argument to state that tidal marshlands 
in Suisun do not provide beneficial uses for waterfowl, even if under modern highly managed conditions 
the diked marshes are able to produce greater waterfowl abundance. 
 
Beneficial Use Harm of Tidal Marsh Conversion to Any Other Land Use 


Conversion of tidal marsh to any other land use impacts beneficial uses of those tidal marshlands. The 
1977 Suisun Marsh Preservation Act, the 1984 Suisun Marsh Management Plan, and the 2011 Suisun 
Marsh Habitat Management, Preservation, and Restoration Plan (Suisun Marsh Plan) all recognize the 
critical value of tidal marsh in Suisun and establish as policy the preservation and restoration of tidal 
marsh where possible. The Suisun Marsh Plan establishes as one of its primary goals to enhance 
waterfowl beneficial uses on existing diked marshlands, alongside restoring between 5,000 and 7,000 
acres of diked marshlands to tidal marsh. This tidal marsh restoration target is based on the importance 
of tidal marshlands to support a wide range of plant, fish, and wildlife species, including listed species. 
This target also is based on the importance other beneficial uses of tidal marshlands, including water 
quality enhancement, flood attenuation, carbon sequestration, and the like. Therefore, the prosecution 
team has not failed to take into account any purported beneficial uses. 
 
Beneficial Use Harm of New Levee Construction 


Building the new levee atop tidal marsh and filling in tidal waters at the breaches and in the interior tidal 
channels caused harm to beneficial uses through: 


1) Short duration high turbidity (suspended sediment) conditions in the water column of breaches 
and tidal channels being filled, 


2) Short duration high turbidity (suspended sediment) conditions in the water column of tidal 
channels stirred up when excavating soils from existing tidal channels, and  


3) Physical covering of habitat.  
 
The October 2016 Opposition Brief (p. 31, lines 24‐25) argues that “except at the seven breaches, there 
was no water column and therefore no possibility of suspending sediments in the water column”. In that 
argument, Discharger accepts that the breaches had water columns into which sediments could be 
suspended. Those areas accounted for 0.017 acre. However, a total of 0.157 acres of tidal channels, and 
their associated water columns, were filled. The remaining 0.140‐acre fill area (89% of the total) was 
into interior tidal channels (May 2016 Technical Assessment, Figure K‐2 and Table K‐2). In addition, 
about 5% of excavated soil volume came from 0.224 acre of tidal channels within the tidal marsh 
interior (May 2016 Technical Assessment, Figure K‐2 and Table K‐3). The process of excavator buckets 
digging soils from an open tidal channel stirs up suspended sediment into the water column, and loose 
soil can also drop from excavator buckets during excavation and fill placement and generate water 
column turbidity. Any fish in the general area would have experienced increased turbidity levels and 
associated harm. 
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Field observations on March 2, 2016 showed much of the levee toe consisted of ungraded excavator 
bucket piles, which means the excavator simply dropped its bucket load and continued along. All 
organisms in the soil placement path would be smothered, including terrestrial, benthic and epibenthic 
invertebrates that provide forage for birds and, in or near filled water areas, for fish. As construction 
took place during nesting season for birds including listed species such as black rails, Ridgway’s rails, 
Suisun song sparrow, and salt marsh yellowthroat, it is possible that nests were destroyed by levee 
construction. The field visit on March 2, 2016, so long after levee construction, would not have been 
able observe nest loss or evidence of prior nest loss.  


1.4 Item	V.A	–	Vegetation	Mass	Die‐off	Occurred		
The October 2016 Opposition Brief (p. 25 lines 5‐22) argue that there was no mass vegetation die‐off 
because (1) the site was already “high and dry”, (2) vegetation was “senescent” not dead, (3) pre‐diking 
aerial photographs showed the island with brown vegetation, (4) vegetation currently has living roots, 
and (5) invasion by dominance by perennial pepperweed is incorrect. 
 
These arguments are incorrect and in fact mass dieback had occurred by the time of the March 2, 2016 


field investigations, regardless of any subsequent partial recovery of vegetation later in the spring 
growing season of 2016 (see Section 3.3 below). As discussed above in Section 1.1 in response to 
Opposition Brief Item II.C, the island was dominated by obligate wetland plants and hydric (wetland) 


soils, and thus not “high and dry” prior to new levee construction. The hydric soils and dominance of 
obligate wetland vegetation (plants always found in wetlands) is not disputed by the October 2016 
Opposition Brief or October 2016 Declaration of expert Dr. Huffman. Furthermore, the island was also 
subject to tidal flooding, including monthly spring high tides, below the High Tide Line, when tidal 
channels and marsh plains were unobstructed prior to diking. 
 
The October 2016 Huffman Declaration misidentified field indicators of dead (whole plant mortality) 
versus senescent (above‐ground parts seasonally shed or dead; below‐ground parts alive) vegetation. 
Attachment A shows that aerial photographs of tidal marsh taken in winter months of any tidal marsh 
show brown “senesced” vegetation and that aerial photographs of those same marshes in summer 
months shows them to be green with living marsh vegetation, which is the natural cyclic, seasonal 
changes that perennial tidal marsh vegetation undergoes throughout the temperate zone. As discussed 
below in Item #4 response to the Huffman declaration, Dr. Huffman mischaracterized photographs of 
marsh plant roots as providing evidence that they were alive, when the photographs contained no 
visible indicators of living plant tissues, but only non‐living plant tissues. Lastly, the Fall 2016 timing of 
the perennial pepperweed assessment is the wrong season (long after its above‐ground vegetative 
cover has died and dried) to assess the accurate contribution of that species cover to the overall 
vegetative cover. The results reported in the Huffman Declaration mischaracterize the extent of that 
species’ extent (see Item #2 response to the Huffman Declaration, below). 
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1.5 Item	V.B	–	Endangered	Fish	Were	Harmed		
The October 2016 Opposition Brief (p.44, lines 11‐23) assert that no “evidence of actual harm to 
endangered species” has been presented and that the prosecution team relies on an unwarranted 
assumption that “predation is of no significance”. 
 
Point Buckler is designated as Critical Habitat under the federal Endangered Species Act (ESA) for Delta 
Smelt, Green Sturgeon, two runs of Chinook Salmon, and one run of steelhead (NMFS 1993, NMFS 
2005a, NMFS 2005b, NMFS 2009, USFWS 1994). Discharger has stipulated that the levee it constructed 
in 2014 in fact cut off tidal connectivity to the tidal marsh (Mayer Declaration October 19, 2016, p. 2 
lines 12‐13; Huffman Declaration October 19, 2016, p. 4 lines 16‐17). Under the ESA, alteration to 
designated Critical Habitat is defined as Take, so Discharger actions have caused take of federally 


listed species. Thus, harm is established. 
 
Dr. Mayer’s October 19, 2016 Declaration focuses on predation risk in artificial landscape settings, 
including artificial levee‐lined water supply channels and where water control structures are present. 
These human‐altered settings have no bearing to the pre‐disturbance conditions at Point Buckler and 
are further refuted below in the Mayer Declaration Response section. 
 
See also discussion in Section 1.3 above regarding harm to fish from short‐duration high turbidity events 
associated with levee construction activities. 


1.6 Item	V.C	–	Jurisdiction	Established	
The Opposition Brief and Huffman Declaration of October 19, 2016 argue that Clean Water Act Section 
404 jurisdiction is in question because new and proposed tide data collection would demonstrate that 
the May 2016 Technical Assessment Appendix I and July 2016 Experts Response were in error in 
establishing Section 404 jurisdictional extent. This argument is not correct. The entirety of Point 
Buckler, except perhaps about 0.5 acres of the remnant eastern levee, is subject to Clean Water Act 


jurisdiction, because it falls below the elevations of the maximum spring tide elevation consistent 


with the relevant regulatory threshold. The Huffman Declaration and Opposition Brief erroneously 


identify minor high tide lines as equating to the upper tidal limit of Clean Water Act Section 404 


jurisdiction defined in regulation. This false high tide line threshold significantly underrepresents the 


full extent of Section 404 tidal jurisdiction prior to levee construction. 
 
Point 1: Upper Limit of Clean Water Act Jurisdiction is the High Tide Line 


(33 CFR Part 328.3(d); see May 2016 Technical Assessment Appendix N) 
 
Point 2: Clean Water Act definition of High Tide Line is “the line of intersection of the land with the 


water's surface at the maximum height reached by a rising tide” 
(33 CFR Part 328.3(d); see May 2016 Technical Assessment Appendix I) 
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The only valid determination of Clean Water Act Section 404 jurisdictional extent is the maximum 


height reached by a rising tide. Any other measured high tide is not the High Tide Line.  


 


The regulatory definition of Section 404 Clean Water Act High Tide Line is not based on any high tide of 
any day of the year, but only on the maximum high tide line, which cannot be less than the highest 
spring tides of any year. Spring tides are the highest tides around the full and new moon of any month. 
What are commonly referred to as “king tides” are when these spring high tide heights reach their 
maximums in months of the winter (December and January) and summer (June and July) solstices, the 
annual peak spring tides. Dr. Huffman’s high tide observations of October 13, 2016 were made after the 
fall equinox when spring tides are not at their highest, and he also observed the lower of that day’s two 
high tides (see Figure C‐2 in Attachment C below), and not on a king tide of a summer or winter solstice. 
The regulatory definition of the High Tide Line under Section 404 encompasses all spring high tides, and 
thus the maximum spring tide of any year. Thus, the date of his tidal observations and the associated 
photographs in the Huffman Declaration preclude any relevance to the Section 404 High Tide Line. 
Earth’s tides operate on an 18.6‐year cycle (called a “tidal epoch”), so the maximum spring height will 
correspond to whichever is the highest king tide in the last 18.6 years. All tide observations provided by 
the Discharger in any of their submittals, such as the October 13, 2016 measurements, were not made 


on any solstice spring tide and thus are irrelevant to establishing local HTL. All field evidence submitted 
about tidal heights from October of any year is a red herring with respect to the correct elevation of the 
Section 404 High Tide Line.  
 
Point 3: We have five independent estimates of High Tide Line for Point Buckler, ranging from 7.9 to 


8.8 feet NAVD88 
 


1) 7.9 ft NAVD88 is HTL at the nearby Port Chicago for the most recent 18.6 years (i.e., the current 
tidal epoch), based on continuous tide measurements at this federal tide station. (May 2016 
Technical Assessment, Appendix I) 


2) 8.2 ft NAVD88 is from a field observation of a wetted board made on February 17, 2016 at high 
tide during no‐wind conditions to provide an adjustment estimate between Port Chicago and 
Point Buckler. (May 2016 Technical Assessment, Appendix I) 


3) 8.3 ft NAVD88 is the average elevation of the upper extent of two debris wrack lines observed 
and topographically surveyed on March 2, 2016 (May 2016 Technical Assessment, Appendix I). 


4) 8.8 ft NAVD88 is applying the National Oceanic and Atmospheric Administration adjustment 
factor for predicting high tides specifically at Point Buckler. (July 2016 Experts Response) 


5) 8.7 ft NAVD88 is the McAteer‐Petris Act upper limit of tidal wetland jurisdiction, defined in that 
statute as 5 feet above mean sea level. Mean sea level at Port Chicago is 3.7 ft NAVD88. This 
estimate may be more approximate as it was defined in law in the 1960s for the entire San 
Francisco Estuary. (May 2016 Technical Assessment, Appendix M) 
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Estimates #2 and #4 tell us that high tides at Point Buckler are, in general, higher than at Port Chicago, 
meaning the well‐established Port Chicago HTL value (7.9 ft NAVD88) is a conservative estimate of HTL 


at Point Buckler. Actual tide heights at Point Buckler relative to Port Chicago are affected by local 
factors including Delta outflow, local bathymetry, magnitude of each ebb and flood tide cycle and the 
associated complex estuarine hydrodynamics that results, and wind speed, direction, and duration. On 
any given tide, the exact interplay of all these factors will vary from any other given tide, resulting in 
actual differences between Point Buckler and Port Chicago tide heights to be variable, perhaps on the 
order of half a foot or so, versus being a static single value for every tide. 
 
Point 4: The maximum interior elevations at Point Buckler, as surveyed by 512 points of measurement 


on March 2, 2016, is 6.4 ft NAVD88, or 1.5 feet below the most conservative HTL estimate. The 


average interior elevations from that survey were 5.5 ft NAVD88, or 2.4 feet below the most 


conservative HTL estimate. 
 
The fact that Point Buckler ground surface elevations are on average 2.4 feet lower than the most 
conservative estimate of local High Tide Line (see Figure 2 below and May 2016 Technical Assessment 
Appendix F) means that Discharger arguments over tide elevations of a few tenths of a foot result in no 
change to the Section 404 Clean Water Act jurisdictional determination.  
 


 
Figure 2. Ground Surface Elevations of Point Buckler Relative to High Tide Line Establishes Clean Water 
Act Section 404 Jurisdiction 
Source: adapted from May 2016 Technical Assessment, Appendix F 


 


0 50 100 150 200


3¾ ‐ 4


4¼ ‐ 4½


4¾ ‐ 5


5¼ ‐ 5½


5¾ ‐ 6


6¼ ‐ 6½


6¾ ‐ 7


7¼ ‐ 7½


7¾ ‐ 8


8¼ ‐ 8½


8¾ ‐ 9


Number of Surveyed Points
(512 points interior, 30 points exterior)


El
ev
at
io
n
 R
an


ge
 (
ft
 N
A
V
D
8
8
)


Interior and Exterior Marsh Plain Topography 
(number of surveyed points by elevation range)


Marsh Plain


Dirt Path on Marsh


Exterior Tidal Marsh and Remnant Levee


Range of Five High Tide Line Estimates


Maximum internal 
surveyed elevation


POINT BUCKLER GROUND SURFACE ELEVATIONS ARE


ON AVERAGE 2.4 FT AND ATMINIMUM 1.5 FT LOWER


THAN THE MOST CONSERVATIVE HTL ESTIMATE


Average internal 
surveyed elevation


High Tide Line 
estimates


Point Buckler ground 
surface elevations 
from March 2, 2016 
topographic survey
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Point 5: The Huffman October 13, 2016 measurements are of too poor data quality for use, were not 


measured on a king tide or even a spring tide, and thus offer no relevant evidence regarding 


Clean Water Act jurisdiction 
 
The Huffman Declaration of October 19, 2016 attempts to discredit the use of a wetted board as a field 
indicator of water levels for establishing an adjustment value between Port Chicago and Point Buckler 
and presents its own version of such a measurement estimate made on October 13, 2016. First, as 
described above, October is not a month during which the maximum spring tides of the year ever occur. 
Therefore, no October high tide data can be used to infer the maximum height of rising tides, which is 
the threshold established in regulation for the definition of High Tide Line pursuant to Section 404 of the 
Clean Water Act. Moreover, previous analyses (May 2016 Technical Assessment, Appendix I and July 
2016 Experts Response) established that tides are typically, but not necessarily always, higher at Point 
Buckler than at Port Chicago. In addition, Figure 2 above shows that Point Buckler is on average 2.4 feet 
below the most conservative HTL estimate. Therefore, Clean Water Act jurisdiction is present. Thus, the 
Huffman observations made on October 13, 2016 and presented in his October 19, 2016 Declaration 
have no relevance to the jurisdictional determination. 
 
Second, the wetted board “method” is not one of the allowed broader field indicators to determine High 
Tide Lines under Section 404. The field indicators of High Tide Line allowed by the definition are all 
physical or biological that are persistent enough to record the elevations of the highest spring tides, such 
as debris lines, “scum” lines, fine shell or debris deposits, or tide gauges. Short‐term wetted surfaces on 
dates other than those encompassing maximum spring high tides, such as Dr. Huffman’s invalid and 
unprecedented method of High Tide Line documentation, are not allowed by the regulatory definition. 
The fact that Board staff and experts on February 17, 2016 were able to observe a fairly high tide event 
(1 foot above mean higher high water) on a very low wind day (resulting in minimal wind wave run‐up) 
provides a strong single estimate of the difference in tide heights between Point Buckler and Port 
Chicago. That difference can be used to project Port Chicago data to Point Buckler. The measurement on 
February 17, 2016 is not a determination of HTL at Point Buckler. Since NOAA publishes that high tides in 
general will always be higher at Point Buckler than at Port Chicago1 and using the most conservative HTL 
estimate (Port Chicago) shows that Point Buckler elevations are on average 2.4 feet below the HTL 
jurisdictional extent, the February 17, 2016 wetted board water level indicator remains a useful field 
indicator for projecting Port Chicago data to Point Buckler. It is, however, not the only indicator applied 
(see discussion in Point 3 above). 
 
Third, the data collected in October 2016 by Huffman is of very low vertical resolution and thus cannot 
be used for any purpose (see Attachment C). 
 


                                                            
1 http://www.tidesandcurrents.noaa.gov/noaatidepredictions/NOAATidesFacade.jsp?Stationid=9415227  
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Conclusion: Regardless of what HTL estimate or adjustment value between tides at Port Chicago and 


Point Buckler is used, Point Buckler is well below local HTL and thus is entirely within Clean 


Water Act jurisdiction, the eastern remnant levee perhaps excepted. 


 


2 Response	to	Mayer	Declaration	
Dr. Mayer generally agrees that harm to fish occurred at Point Buckler when the wetlands within the 
island were isolated from the waters of Suisun Bay, where fish occur. In particular, he acknowledges that 
blocking tidal exchange blocked habitat services.  
 
However, in his October 2016 response, Dr. Mayer suggests that the deepening of the borrow ditches 
(of which no evidence is available) would improve fish habitat on the island and that simply restoring 
tidal flows through a tidal gate and pipe into the borrow ditches would restore the impaired beneficial 
uses. Open water habitat might improve conditions for fish compared to dry habitats, but not compared 
to tidal wetland habitat.  


2.1 Predation	Risk	Relates	Strongly	to	Artificial	Structures	
In light of the work on habitat use and predation done on smolts and smelt in this estuary and 
elsewhere, it is not “reasonable to assume” that the blocked beneficial uses will be restored simply by 
restoring tidal flow through an 18‐inch tidal gate and 28‐foot long pipe. It is also important to note that 
this tide gate was newly installed in 2014 during construction of the new levee without permits nor 
consultations with USFWS and NMFS as required for any new point of diversion, with the tide gate being 
placed into a remnant borrow ditch (Attachment E). 
 
Artificial structures are widely seen to increase predation risk for small fish (Grossman et al. 2013). The 
use of a tidal gate (or pump) to reconnect wetlands inside the current levees with the surrounding fish 
communities poses problems. We believe that movement of food materials off the island and into the 
surrounding waters, where smelt feed, may be somewhat degraded by such artificial means. However, 
habitat value to fish onsite at Point Buckler under the scenario of opening the tide gate would likely be 
severely affected by the increased risk of predation associated with such artificial structures. Dr. Mayer’s 
description of massive mortality at the water intake on the Contra Costa Canal reflects Dr. Herbold’s 
expectation of the enhanced predation risk at any water intake structure large enough to flood the 
interior of Point Buckler on high tides. 
 
Dr. Mayer refers to Dr. Larry Brown’s presentation at the CABA symposium on the value of tidal 
wetlands, and asserts that Dr. Brown “started the job of laying out the geographical distribution and 
diversity of native and non‐native fish (including predators” and that “Mr. Brown was alone in 
conference presentations that systematically included the potential effect of non‐native predators on 
threatened species.”  In fact, Dr. Brown was recapping and updating the results of his seminal 2003 
paper and only referred to predation as it related to Largemouth Bass predation in beds of the invasive 
aquatic plant, Brazilian waterweed (Egeria dense). In the brief paper (Herbold et al. 2014) that 
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summarizes that CABA conference, predation (and the diverse work that has been done on predation 
since 2003) is discussed twice (emphasis added):  


1) Three broad themes have emerged about fish use of restored tidal marsh: 


a. Food web pathways for fish within a marsh are largely detritus‐based, rather than 
phytoplankton‐based (Howe and Simenstad 2007, 2011).   


b. The vegetated edge is important for small fish foraging and predator avoidance 
(Gewant and Bollens 2012). 


c. Newly constructed marshes are rapidly occupied by fish and their prey; new marshes 
provide habitat and food web support comparable to reference sites….”  


2) And Dr. Baltz brought in a more global view: “Small fish use edges of wetlands to feed and to 
avoid predation by larger fish (Baltz et al. 1993, 1998).  Fish‐eating wading birds enhance 
nursery function by preying on larger fish, thus reducing the risk of predation for small fish.”   


 
Dr. Mayer also refers to the presentation by Sean Hayes of NOAA to the SWRCB in May of 2016 to 
introduce the high rate of predation suffered by salmon.  Dr. Hayes work and presentation was focused 
on the rock rip‐rap‐lined river channels that extend from salmon spawning grounds downstream to the 
Delta, with particular reference to salmon smolts tethered at the Head of Old River.  Thus, Dr. Hayes’ 
results mirror the increased predation at artificial structures discussed by Grossman et al. 2013 and in 
Dr. Mayer’s citation of Mr. Morinaka’s 1996 work at the fish salvage operations of the water export 
facilities.  The only way in which Dr. Hayes’ results pertain to Point Buckler is in his closing observation: 
“[t]he real challenge for salmon and our other native species is that we changed the habitat from a way 


that gave them the advantage to giving an advantage to the non‐native species, and until we really 


focus on floodplains and habitat restoration, that’s going to continue be a challenge.” 


2.2 Harm	to	Fish	Was	Caused	by	Loss	and	Isolation	of	Shallow	Tidal	
Channel	Habitats		


Harm to fish, as we described in the May 2016 Technical Assessment, consists largely of two main types:  


1. loss of food production from the tidal wetlands of Point Buckler into the surrounding channels 
where fish, especially Delta Smelt, feed  


2. loss of the habitat value of shallow tidal channels within Point Buckler where Chinook Salmon 
smolts would feed and where Longfin Smelt would spawn. 


   
The loss of productivity at Point Buckler is clear in the comparisons of seasonal vegetation from 2012 to 
2016 as documented in the aerial photographs in Attachment E.  The loss of productivity at Point 
Buckler occurred both as reduced primary production due to dying vegetation and loss of the 
invertebrates that depended upon plant growth. Blockage of the movement of marsh productivity into 
surrounding channels was completed when the last gap in the levee was plugged (August 2014 per 
Appendix K of the May 2016 Technical Report), but offsite transport was reduced as each of the seven 
levee breaches was filled between February and August 2014 by unauthorized levee construction.  In 
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assessing harm, and useful restoration, it is important to keep both of these ecological processes in 
mind.     
 
Unauthorized levee construction led to the loss of shallow water habitat found in the tidal channels at 
Point Buckler within tidal wetlands. Small tidal channels embedded within a “matrix” of emergent tidal 
marsh support numerous beneficial uses for fish, whereas small tidal channels without surrounding tidal 
marsh lack both littoral edge habitats and food web support from the adjacent tidal marsh surface. 
Vegetated marsh edge, maximized by small tidal channels branching within wetlands, is the primary 
foraging site for salmon smolts (Simenstad et al. 2000). Based on aerial photographs and Stuart Siegel’s 
2003 site visit and photograph (May 2016 Technical Assessment, Photo 1), Point Buckler supported just 
this sort of natural tidal marsh and tidal channel habitat. Such habitats have multiple benefits for small 
fish, particularly young salmon:  


1. Shallow tidal channels with vegetated banks within tidal wetlands and the littoral edges of tidal 
marshes along open water edges provide refuge for small fish from larger predatory fish (e.g., 
Baltz et al. 1993 and Baltz et al. 1998, Chesney et al. 2000). In the San Francisco Estuary 
specifically, deep‐bodied fish such as striped bass and largemouth bass are much more effective 
predators in armored channels and in areas deep enough to support submerged aquatic 
vegetation (Brown 2003, Nobriga and Feyrer 2007).  


2. Tidal wetlands with shallow tidal channels provide foraging opportunities for piscivorous wading 
birds, which preferentially feed on larger fish and thereby can reduce predation on small fish 
(Herbold et al. 2014). 


3. Shallow tidal channels in tidal wetlands provide access to a wide variety of food: insects that 
drop from emergent vegetation, benthic and epibenthic invertebrates, and prey attached to 
plant stems (Levy and Northcote 1982, Healey 1982, 1991, Miller and Simenstad 1997, Miller 
and Sadro 2003, Bottom et al. 2005, Roegner et al. 2010, Roegner et al. 2012).  


4. Shallow tidal channels within tidal marshes may also provide refuge from storm events that can 
carry juvenile fish into unsuitable habitats downstream before they are ready (Rechisky et al. 
2012) 


 
Ecological processes within tidal wetlands interact and jointly affect fish in a variety of ways. Dr. Mayer 
points out that science in the San Francisco Estuary is only beginning to parse out how smolt survival 
through improved growth and ability to remain in favorable habitats is counterbalanced by the fact that 
more abundant fish will support more predation. It is even more difficult to assess how much 
production from tidal wetlands contributes to the food web in nearby channels supporting Delta smelt. 
However, Chinook salmon smolt survival is enhanced in tidal wetlands and riverine floodplains in every 
place where it has been examined, including in this estuary (Bottom et al. 2005, Brown 2003, Healey 
1982, Levy and Northcote 1982, Miller and Sadro 2003, Miller and Simenstad 1997, Rechisky et al. 2012, 
Roegner et al. 2010, Simenstad et al. 2000). Intensive scientific work has identified that food limitation is 
a likely major contribution to the decline of Delta Smelt (Baxter et al. 2015). These consistent scientific 
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results are the motivation for the extensive effort of California’s EcoRestore program to recover 
wetland, especially tidal wetland, habitat in this estuary. 
 
In our original assessment of harm to fish due to unpermitted work at Point Buckler, we referred to 
recent studies by Dr. Lenny Grimaldo showing that very young larvae were found in and near tidal 
wetland channels in Suisun bay, particularly at Ryer Island adjacent to Point Buckler.  Dr. Grimaldo’s 
work is in press now, but not citable.  However, Dr. Grimaldo in his public presentations on this topic has 
been clear that he was only reporting on Longfin Smelt, not Delta Smelt as suggested by Dr. Mayer.  The 
best source of Dr. Grimaldo’s results at present is his presentation entitled “Rearing habitat of larval and 
juvenile Longfin smelt in the San Francisco Estuary: A case to move into uncharted waters” at the Delta 
and Longfin Smelt Symposium of March 29, 2016, at UC Davis (video recording available at 
http://cmsi.ucdavis.edu/events/smelt‐longfin/index.html). 


2.3 Restoration	Goal	Setting	Simple	for	Point	Buckler	
Located close to Point Buckler, the Tule Red 420‐acre tidal wetland restoration project is converting 
diked wetlands to tidal wetlands. Its EIR/EIS describes how “[T]the Suisun Marsh Plan (SMP) provides a 
comprehensive 30‐year plan for the management of activities within the Suisun Marsh (Marsh), 
including tidal restoration activities. The SMP was prepared by … a group of agencies with primary 
responsibility for Marsh management. The intention of the SMP is to balance the benefits of tidal 
wetland restoration with other habitat uses in the Marsh by evaluating alternatives that provide a 
politically acceptable change in Marsh‐wide land uses, such as salt marsh harvest mouse habitat, 
managed wetlands, public use, and upland habitat.” 
 
Because Tule Red is completely transforming habitat type in order to improve water quality functions 
and values, they have faced a number of design and permitting issues as well as reaching agreement 
about suitable new goals for the restored site. Such in‐depth design and direction issues can be 
invaluable (as Dr. Mayer describes at p.5 lines 23‐25). However, at Point Buckler such goal‐setting is 
unnecessary because the Water Board’s Cleanup and Abatement Order established that the goal is to 
restore, at a minimum, the water quality functions and values of the tidal marsh that existed prior to 
unauthorized work at Point Buckler, including the length of channel and area of marsh that existed prior 
to unauthorized activities. Before Mr. Sweeney diked and drained Point Buckler, it was naturally 
restored tidal marsh consisting of emergent vegetated marsh and shallow channels with vegetated 
banks providing littoral habitat adjacent to deep sloughs and expansive areas of shallow subtidal bays, 
which we know to support a variety of beneficial uses. Returning the tidal wetlands at Point Buckler to 
their condition and connectivity prior to their loss and isolation beginning in 2012 will restore the 
biological functions that characterize tidal wetlands surrounding Suisun Bay. Once properly restored, the 
site should again serve as suitable feeding and refuge habitat for Chinook Salmon smolts, as a spawning 
habitat for Longfin Smelt and as a food production source for Delta Smelt. Success can easily be 
evaluated by reference to old aerial photographs of the site and by monitoring restoration efforts 
relative to nearby unaltered sites (e.g., Freeman, Snag, Ryer, and/or Roe islands). 
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3 Response	to	Huffman	Declaration	
There are numerous problems and errors with the information presented in the October 19, 2016 
Huffman declaration, addressed below. 


3.1 Water	Quality	Data	Is	in	Error	and	Did	Not	Follow	Board	Protocols	
Attachment 3 of the October 19, 2016 Huffman declaration contains water quality data for pH and 
conductivity measured at two interior locations and one location in Annie Mason Slough. The pH 5 
values at all three stations raised a warning, as such acidic conditions in tidal waters of Suisun Marsh are 
out of the ordinary and do not meet water quality objectives in the Basin Plan of pH 6.5‐8.5. As 
documented in Attachment C, these data (1) were collected with paper pH strips, more typical to 
classroom settings, rather than a pH meter with validated calibration information as required by the 
Water Board for use in water quality investigations, and (2) are inconsistent with published DWR data 
for its nearby water quality station located one mile to the southeast in Suisun Cutoff which has a pH 
value of 7.9 reported for October 13, 2016. Though the conductivity data are in the same range as that 
reported by DWR, there are no calibration methods described nor data presented to offer any data 
validation and assess whether Board data quality objectives are satisfied. Consequently, none of the 
water quality data presented by Huffman is of adequate data quality for use in this regulatory setting. 


3.2 Assessing	Invasive	Perennial	Pepperweed	Extent	in	Fall	Is	
Inappropriate	and	Cannot	Be	Compared	to	a	Late	Winter	Assessment		


Fall is not a feasible or appropriate time of year to assess extent of perennial pepperweed or of native 


wetland vegetation because of natural processes of seasonal and annual changes in plant growth, 


development, and populations. Perennial pepperweed is green and highly visible vegetation only in 
spring and/or early summer: by late summer, its above‐ground growth withers and dies back to the 
ground, leaving only dead straw‐colored stems. Valid vegetation surveys for estimation of perennial 
pepperweed cover (abundance) and distribution is only feasible in spring or early summer. The late 
winter assessment reported in the May 2016 Technical Assessment, though conducted much earlier 
than the time of its peak extent of cover, presented a fair if not slightly underestimated extent 
(distribution) of perennial pepperweed. Dr. Huffman’s fall (October) surveys do not provide a valid 
sampling date for accurate estimation of live pepperweed cover or distribution at Point Buckler Island. It 
provides only an estimate of senescent (seasonally dead), withered perennial pepperweed straw cover 
in fall. Further, the May 2016 Technical Assessment findings regarding native wetland vegetation were 
fair and consistent with aerial photographs collected throughout summer 2016 (Attachment D). 
 
Fall (October) cover of pepperweed significantly under‐represents the true extent of its relative and 
absolute vegetation cover in spring. Late spring or early summer is the biologically significant and 
standard time to measure pepperweed cover. Dr. Huffman’s fall survey reporting pepperweed cover are 
invalid, inaccurate, and misleading with respect to its 2016 condition at Point Buckler Island.  
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3.2.1 Seasonality	Patterns	of	Native	and	Invasive	Wetland	Plants	
The vegetation sampling bias and error in Dr. Huffman’s October vegetation surveys at Point Buckler 
Island apply not only to marsh weeds like perennial pepperweed, but to native wetland vegetation as 
well. Mid‐October surveys of non‐tidal brackish marsh vegetation would preclude unambiguous, 
meaningful data that could discriminate objectively between dead (whole plant mortality) and 
seasonally senescent perennial marsh vegetation (above‐ground shoot dieback to the ground, with live 
perennial buds and rootstocks below ground). Wet spring conditions, early in the growing season, are 
necessary to distinguish perennial vegetation that is actually dead (failing to regenerate from viable 
below‐ground buds, producing new green shoots) and vegetation that is merely dormant or senescent 
(regenerating new green shoots during the growing season, contrasting with dead standing straw or leaf 
litter of the previous season).  
 
Some of the most important wetland plants at issue naturally produce their abundant live, green shoots 
(vegetation cover) in wet or moist conditions of spring to early summer only, and naturally wither down 
to negligible cover after dry summer and fall months. Perennial pepperweed, a noxious invasive wetland 
weed, is only one such species. Other marsh species with naturally later seasonal peak development 
achieve peak abundance of live, green shoots only in later spring or summer months, and maintain 
abundant cover even as their above‐ground shoots naturally wither (senesce) in fall. Tule, bulrush, and 
cattail species (Schoenoplectus acutus, S. americanus, Typha latifolia), all native perennial brackish 
marsh plants previously dominant at Point Buckler, are such species. Their relative and absolute 
abundance in any vegetation survey necessarily varies according to the season sampled.  
 
The May 2016 Technical Assessment documented conditions of the diked interior Point Buckler 
vegetation in late winter (March 2, 2016) after winter rainfall, during the early growing season, when 
seasonal wetland plants were breaking dormancy and commencing new “spring” growth at different 
rates depending on species. Dr. Huffman, in contrast, presented observations of diked interior Point 
Buckler vegetation in fall (mid‐October 2016) when seasonal wetland plants are dormant or entering fall 


dormancy after dry summer conditions. This seasonal timing difference ensures that the two sets of 
brackish marsh vegetation observations cannot be directly compared. This biological seasonal 
development pattern of pepperweed was clearly addressed in the May 2016 Technical Assessment 


Appendix L (p. L‐6), but was ignored by Dr. Huffman’s declaration.  
 
Dr. Huffman sampled vegetation in the fall which necessarily under‐represents the live abundance 
(green shoots and leaves) of spring‐emerging, fall‐senescent perennial plant species such as perennial 
pepperweed. Perennial pepperweed begins senescence above‐ground during seed set, after flowering in 
April‐June. In the late summer and fall, perennial pepperweed has withered to a small percentage of its 
peak spring seasonal cover, and naturally persists as tiny shoots at ground level, or dormant buds below 
ground (May 2016 Technical Assessment, Appendix L pages L‐6‐7). Fall sampling also over‐represents 
species that maintain live or partially live persistent above‐ground shoots, such as tule, cattail, and 
bulrushes.  
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Thus, Dr. Huffman’s assessment of diked, non‐tidal Point Buckler Island wetland vegetation after a dry 


summer is misleading and incomparable with observations of emerging marsh vegetation early in the 


spring growing season, when all native and non‐native perennial plant species have been detected in 


active growth. The May 2016 Technical Assessment documented spring emergence of all dominant 
native and non‐native marsh plants in both tidal and diked non‐tidal marsh at Point Buckler Island, and 
reported the visible contrast between adjacent tidal and non‐tidal marsh sharing most of the same 
species. Dr. Huffman’s October survey failed to document living above‐ground growth of dominant 
vegetation, and failed to compare adjacent tidal and non‐tidal diked marsh reference conditions which 
would be standard practice when trying to establish complicated environmental conditions. Therefore, 
his surveys are inconclusive with respect to assessment of the impacts of diking and drainage to Point 
Buckler Island marsh vegetation.  


3.2.2 May	2016	Technical	Assessment	Accurately	Presented	Vegetation	
Conditions		


The May 2016 Technical Assessment accurately reported March 2, 2016 observations of predominantly 
dead standing shoot litter left over from dominant marsh vegetation of 2015 (severe drought year), plus 
then‐current (March 2016) growth of early‐emerging live wetland plants like pepperweed, and the 
earliest 2016 emerging shoots of tule, bulrush, and cattail. The Technical Assessment accurately and 
precisely described the growth stage, qualitative distribution and abundance of living perennial 
pepperweed in active growth on the single date observed: 


 
The most abundant live vegetation of the marsh interior is composed of vigorous, discontinuous 
colonies of perennial pepperweed (Lepidium latifolium) spreading through the former bulrush 
and cattail vegetation. Perennial pepperweed was observed in pre‐flowering growth stages and 
vegetative rosettes emerging through dense standing litter of dead cattail and bulrush… At Point 
Buckler, all observed mass dieback areas were colonized by perennial pepperweed, either as 


frequent, large colonies (advanced invasion), or small, widely spaced colonies (incipient 


invasion) (Appendix R photo R‐12). Perennial pepperweed was the dominant live marsh 
vegetation type over most of the diked interior marsh observed during the March 2, 2016 
inspection, even though it was only starting late winter vegetative growth (shoot height mostly 
2 ft or less). (May 2016 Technical Assessment, Appendix L, p. L‐6; emphasis added in bold) 


 
The May 2016 Technical Assessment explicitly noted the relative abundance of living vegetation at the 
time of the March 2 observations. The May 2016 Technical Assessment (p. 18) also distinguished 


pepperweed as the dominant invasive species (dominant among all invasive species present, 


indicating its competitive advantage) in the marsh interior, which is not a statement of absolute 


dominance including native species. The May 2016 Technical Assessment used this “snapshot” of 
directly observed post‐drought vegetation – the single date available for inspection ‐ to conclude a 
significant change in vegetation since 2012 and earlier Department of Water Resources/California 
Department of Fish and Game vegetation maps of Point Buckler Island (Figure H‐2 in the May 2016 
Technical Assessment). Those data represented tule, cattail, and bulrush vegetation in the marsh 







EXPERTS’ RESPONSE TO OCTOBER 19, 2016 EVIDENCE PACKAGE 
NOVEMBER 18, 2016 


 


19 


interior consistently across the five mapping periods from 2000 to 2012, but did not map vegetation 
dominated by perennial pepperweed.  
 
At the time of the March 2, 2016 observations, bulrush, cattail, and tule vegetation in the interior 
seasonal marsh was overwhelmingly composed of dead standing shoots from the previous year, and 
supported only stunted, short, low‐vigor, sparsely distributed live shoots. The May 2016 Technical 


Assessment contrasted the widespread and highly vigorous shoots of perennial pepperweed on 


March 2, 2016, and the distribution and size of its colonies, with the remnants of post‐drought dead 


standing bulrush marsh vegetation with very poor regeneration compared with robust, taller, green 


adjacent bulrush, cattail, and tule‐dominated tidal marsh on the exterior side of new Point Buckler 


levees. This was the evidence for concluding substantial vegetation change since DWR/CDFW maps, 
which did not identify significant stands of either dominant or mixed pepperweed at Point Buckler 
marsh interior sufficient in extent to record as mapped vegetation units. This conclusion was 
corroborated by aerial photographs (Attachment A, Figures A‐3 through A‐5) that showed an 
unprecedented significant seasonal contrast between vegetation color. Aerial photos taken in summer 
(Attachment A, Figure A‐3 and Attachment D, Figures D‐1, D‐10, D‐19, and D‐28) show live green on the 
exterior of the levee in contrast to straw‐colored on the interior side of the levee after levee 
construction was completed.  


3.2.3 Distribution	and	Number	of	Young	Colonies	Is	Necessary	to	Assess	
Pepperweed	Invasion,	Rather	than	Total	Cover	


The assessment of wetland weed invasions like perennial pepperweed is measured by their rate and 
pattern of spread (colonization, dispersal within the surrounding vegetation, and is not simply a static 
measure of abundance (total cover) at a point in time. Estimating the severity of wetland weed invasion 
requires at least qualitative assessment of the pattern, size, age‐structure, and distribution of colonies 
(patches) within vegetation. For summer‐senescent perennial species like perennial pepperweed, 
accurate detection of small, juvenile, non‐flowering young colonies requires springtime surveys (leafy 
green plant stage of development) when a high rate of accurate detection is feasible. Dr. Huffman’s 
October surveys preclude accurate, high probability of detection of small, young colonies of perennial 
pepperweed during the non‐green “straw” stage of development in fall. His surveys therefore fail to 
provide a reliable estimate of the severity of pepperweed invasion at Point Buckler Island.  
 
Young, small colonies of pepperweed produce mostly vegetative shoots, with few or no seed‐bearing 
shoots, and often support little cover even when at peak growth in late spring or early summer. Such 
small, immature colonies are very difficult to detect among taller species after pepperweed withers in 
summer; detection of short, juvenile rosette‐stage pepperweed requires ground‐level search. Dr. 
Huffman’s fall observations of pepperweed, limited to dead standing litter, also likely caused under‐
detection of small or short incipient pepperweed colonies, and therefore likely underestimated the full 
extent and pattern of pepperweed colony spread. In contrast, the May 2016 Technical Assessment 
observations in early March 2016 were made when small, young spreading colonies of pepperweed are 
most conspicuous by color contrast (green 1‐2 ft tall vegetative pepperweed versus dead straw of 2015 
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residual bulrush litter), and were most likely to estimate accurately the full extent of young colony 
distribution and spread over the island.  
 
Dr. Huffman’s deferred sampling for pepperweed until mid‐October cover precludes accurate, 
meaningful estimation of pepperweed invasion (abundance, distribution and indicators of rate and 
pattern of spread) in the vegetation of Point Buckler Island. The May 2016 Technical Assessment’s 
sampling date in late winter 2016, in contrast, occurred early within the March‐June optimum period for 
pepperweed detection (presence/absence of colonies) and observation of current‐year patterns and 
rates of spread. The early stage of pepperweed seasonal development in March would significantly 
underestimate, not overestimate, its abundance, which naturally peaks between May and June most 
years. As Dr. Huffman was on site during the March 2016 Water Board Site Investigation, he had the 
opportunity at that time to collect the sorts of data collected in October. The decision to defer sampling 
until mid‐October precludes meaningful analysis of perennial pepperweed conditions. 


3.2.4 Patterns	of	Perennial	Pepperweed	Cover,	Density	and	Spread	Critical	to	
Assessing	Harm	Are	Not	Addressed	in	Huffman	Declaration	


Most significantly, the October 2016 Huffman Declaration failed to compare the significant difference 
between pepperweed cover or density and spread (colonization) patterns in diked and un‐diked tidal 
marsh (interior and exterior of new levees). His declaration did not refute the May 2016 Technical 


Assessment report’s findings that significant recent pepperweed invasion was limited to new 


disturbed levees and diked portions of Point Buckler Island, which is a key finding of diking and 


drainage impacts: 
 
Impacts from New Invasive Plant Species Establishment. As a result of diking, disturbance and 
drainage of the tidal marsh at Point Buckler, perennial pepperweed (Lepidium latifolium) has 
become the dominant invasive species in the island interior, where it was previously either 
absent or a negligible, minor component of the former bulrush, tule, and cattail‐dominated tidal 
marsh. The invasion is likely to result in progressively increased spread and dominance of 
perennial pepperweed in the diked, drained marsh dieback zones of the Island interior. 
(Technical Assessment p. 18)… Perennial pepperweed was not found to be frequent or abundant 
in any of the fringing tidal marshes around the island (outboard of the new levees) on March 2, 
2016. The rapid and extensive spread of perennial pepperweed on Point Buckler island appears 
to be associated causally with widespread marsh drainage and disturbance, consistent with 
factors known to facilitate its invasion (Reynolds and Boyer 2010). (May 2016 Technical 
Assessment, Appendix L, p. L‐6).  


 
The Cleanup and Abatement Order (CAO) condensed the more complete, biologically nuanced 
qualitative description of the pepperweed distribution and abundance in the May 2016 Technical 
Assessment, describing pepperweed “dominance over the interior marsh”, without the Appendix L 
qualifier of “live cover” of pepperweed on March 2. This re‐description of Appendix L pepperweed 
estimated live cover and distribution from the “snapshot” of March 2, though less precise than Appendix 
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L, accurately reflects the biologically significant pattern and rate of its invasion in the diked marsh, and 
relative abundance in early spring. Dr. Huffman failed to interpret the CAO “shorthand” version in light 
of the May 2016 Technical Assessment, and constructed a straw‐man argument about the CAO 
reference to pepperweed dominance as though it had claimed pepperweed was dominant in vegetation 
during all seasons. Dr. Huffman then refuted the straw‐man argument by literally collecting straw 
evidence: measuring cover of pepperweed straw (dead above‐ground standing) in fall after it has 
naturally died back (senesced) seasonally, leaving only seasonally minimal cover months after its 
seasonal peak abundance in late spring. Of course, pepperweed is not dominant in October even where 
it is invasive, if it occurs mixed with other species which have live cover in October. Dr. Huffman’s fall 
2016 sampling of dead pepperweed cover is biologically meaningless and misleading. His arguments 
therefore fail to refute the May 2016 Technical Assessment’s conclusion that pepperweed has 
extensively colonized the diked interior of Point Buckler Island where mass (extensive) post‐drought, 
post‐diking dieback of bulrush‐tule‐cattail marsh was observed (Appendix L‐6‐7). Dr. Huffman does not 
explain why he did not sample pepperweed around the time of near‐maximum seasonal live cover of 
both pepperweed and its associated dominant species, in late spring to early summer. 


3.3 Mass	Dieback	Had	Occurred	by	2015	
Dischargers fail to refute that “mass dieback” of tule‐bulrush‐cattail marsh occurred by 2015, because 


Dischargers failed to compare interior Point Buckler diked marsh with un‐diked Point Buckler marsh 


and with nearby tidal marsh reference sites, and made observations of diked marsh after the 2016 


growing season with some potential post‐drought recovery of marsh after dieback.  


 
The October 2016 Huffman Declaration also fails to provide evidence rebutting observations of “mass 
dieback” of tule‐bulrush‐cattail marsh vegetation discussed in the May 2016 Technical Assessment. He 
erroneously compared post‐drought condition observations reported in the May 2016 Technical 
Assessment with fall 2016 conditions after a full growing season following a winter with significant 
rainfall.  
 
Mass dieback, which refers to mortality of plants in the population, can be inferred from the contrast 
between relative density (plants per unit area) of persistent accumulated dead shoots from the previous 
year, and newly emerging live shoots of the current year. The March 2, 2016 site visit enabled the 
Technical Assessment field crew to directly investigate new live shoot emergence of tule, cattail, and 
bulrush in diked and tidal Point Buckler marshes. In the tidal marshes outside of the new Point Buckler 
levees, the relative density of new emerging shoots of tule, cattail, and bulrush was similar to the 
density of dead persistent standing shoots (from the previous year’s growth) observed on March 2, 
2016, as documented in the May 2016 Technical Assessment and its appendices. This rough balance of 
new and old dead shoot density does not indicate “mass dieback” of marsh vegetation, even though 
most cover observed on March 2, 2016 was dead persistent standing shoot litter from the previous year. 
But in the diked interior of Point Buckler, the density of dead shoots of tule, cattail and bulrush vastly 
exceeded the density of newly emerging live shoots on March 2, 2016, and many areas lacked any 
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observable living shoots. This condition did indicate “mass dieback” at the time of observation, before 
population change could occur post‐drought.  
 
Populations of clonal plants may recover after mass dieback from disturbance or drought. After a full 
growing season with at least some reduction of extreme drought stress, perennial marsh plant 
populations like tule, cattail, and bulrush, likely had some opportunity to at least partially recover from 
heavily drought‐impacted seasonal wetlands conditions, as they have in much of coastal California. The 
October 2016 Huffman Declaration’s observations and conclusions about marsh plant population sizes, 
even if they included accurate current‐year estimates of living populations (versus residual dead cover), 
would include potential population recovery and growth of the post‐drought 2016 growing season. The 
May 2016 Technical Assessment did not examine the marsh plant population changes from the 
subsequent 2016 post‐drought growing season as it was completed prior to the 2016 growing season, 
and reported apparent dieback (distinguishing live shoots at the beginning of the 2016 growing season) 
from surviving buds of 2015 drought year.  
 
The May 2016 photograph presented in Discharger evidence (July 11, 2016 Sweeney Declaration Exhibit 
5; no location cited) showed large stands of green emergent wetland plants and Discharger has used this 
photograph as evidence that no mass dieback has occurred. However, aerial photographs flown in late 
June, July, August and September 2016 (Attachment D) reveal that this early season plant growth, likely 
spurred by the prior wet winter, failed to persist within Point Buckler though such plant growth did 
persist in the tidal marsh exterior of the new levee and on nearby reference naturally restored tidal 
marshes of Freeman and Snag Island. Thus, diking and draining of Point Buckler had in fact caused a 
mass dieback of native tidal marsh vegetation on the island interior by the time of the March 2 2016 


field investigations. This conclusion remains sound regardless of any degree of 2016 recovery of 
population size later in the spring growing season while soils were still moist enough to support growth. 
 


The vegetation shown in the Sweeney photo above reveals a canopy of extensive invasive perennial 
pepperweed (white flowering to seed transition) interspersed in a stand of cattail and bulrush. The 
interior borrow ditch and a remnant tidal channel indicate the island interior marsh location. This marsh 
vegetation had senesced or died by summer when the adjacent tidal marsh supported living vegetation 
in active growth, visible in aerial photographs (Attachment D).  
 
The October 2016 Huffman Declaration did not compare live plant shoot densities of tule, bulrush, or 
cattail between diked and un‐diked portions of Point Buckler Island, nor did he collect evidence about 
marsh plant cover during the majority of the growing season when discrimination of live versus dead 
plant cover of the current year would be unambiguous. Dr. Huffman’s fall 2016 data sampling time fails 
to provide reliable evidence contrasting the impacts of diking and drainage on new levee‐interior marsh, 
compared with new‐levee exterior tidal marsh. His methodology and conclusions about marsh dieback 
in relation to diking are invalid.  
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Figure 3. May 2016 Site Photograph from Sweeney Declaration Exhibit 5 
(no locations of photographs provided) with description of spring green growth: “...the island was very green. Attached as 


Exhibit 5 are accurate copies of photos taken of Point Buckler in May 2016.” 


 


3.4 Dischargers	Do	Not	Provide	Conclusive	Evidence	of	Living	Plants	
The October 2016 Huffman Declaration’s purported “morphological” inspection of plant roots to 
determine their live/dead status was neither morphologically sound nor valid or standard field 
methodology, and provides no conclusive or even suggestive evidence for whether plants were dead, 
dying, weakly alive, or alive and thriving.  
 
Living buds and shoots (regenerative perennial plant parts that maintain the living population) and 
young roots of perennial cattails, tules, and bulrushes exhibit conspicuous spongy, whitish (to yellowish 


white), firm tissues (cortex; tissue that stores starchy plant food and maintains internal gas 
passageways) that are clearly visible in cross‐section. A sharp blade is conventionally used in field 
methods to expose the interior of marsh plant rootstocks (crowns), rhizomes, shoots, or roots to 
determine the relative proportions of live and dead tissues or parts. In the lab, certain dyes can be used 
to test for living perennial marsh plant tissue. Dead and dying plants, contrasted with senescent live 
plants (seasonally shed, naturally died‐back parts) have internal parts and tissues that lack masses of 
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whitish living cortex, and are usually stained warm to dark brown or blackish (depending on wetland 
sediment chemistry; iron or organic compounds “stain” dead tissues).  
 
Dr. Huffman’s narrative descriptions and photographs of plants roots (below‐ground shoots and roots) 
show only surfaces of plant parts, and show no cross‐sections or interior parts exposed to show 
diagnostic live whitish tissues. None of the photos or descriptions provide either subjective (professional 
judgment in absence of direct evidence) or objective evidence relevant to whether perennial marsh 
plants or plant parts are alive, dead, senescent or dying. His purported counter‐evidence of marsh 
dieback (population decline in marsh plants) is misleading and inconclusive.  
 
The May 2016 Technical Assessment’s field investigation of March 2, 2016 was able to include direct 
observation of active emergence of new, young live shoots of tule, bulrush, and cattail plants, 
originating from live below‐ground buds that broke dormancy. Late winter/spring observation of 
perennial marsh plant regeneration eliminates the need for quasi‐forensic investigation of below‐
ground living, dead, or dying plant parts.  


3.5 Huffman	Misidentifies	Key	Plant	Species	and	Makes	Unsupported	
Conclusions	Regarding	Age	or	Viability	


The October 2016 Huffman Declaration incorrectly identifies key plant species and genera in text and 
figures and makes unreasonable conclusions about their morphological evidence regarding age or 
viability (living or dead, relict 2015 plant litter or recently dead 2016 plants).  
 
Dr. Huffman, despite his claims of expertise in wetland plant ecology and botany, misidentifies the 
species (and even genera) of plants he represents as tests of live versus dead “sprouts” in his 
declaration. In Dr. Huffman’s Attachment 2, Figure 14, his caption reads “Living hardstem tule 
(Schoenoplectus californicus) roots and root / stem sprouts”, but the plant shown obviously has a broad 
smooth blade and spongy sheath that eliminates the specimen as possible S. californicus or S. acutus 
(the two prevalent tule species of Suisun Marsh lack developed leaf blades), and identify it as a cattail, 
Typha sp.). In addition, the “sprout” is apparently a bud with uniformly stained dark brown scales 
consistent with bud abortion and death, rather than viable buds or shoots with live scales with a 
gradient of color and hue from dark to light brown or dark green. Thus, both the taxonomic identity of 
the specimen and the evidence of living/dead state are inconsistent with the photograph.  
 
Throughout his declaration, he refers to “hardstem tule” as “Schoenoplectus californicus” (California 
tule). The prevalent tule species at Point Buckler Island, and in photos Dr. Huffman includes in his 
declaration, is Schoenoplectus acutus, not S. californicus; both species can be distinguished 
diagnostically in all seasons by cross‐section shape of above‐ground shoots, so there is no seasonal 
constraint on correct taxonomic identification. They can be reliably distinguished (identified) even in 
photos by indicators that are not always diagnostic. Not one specimen shown in Dr. Huffman’s figures 
shows S. californicus.  
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Dr. Huffman’s Attachment 2, Figure 14 (plot VP 4) claims to show an area “dominated by hardstem tule 
(Schoenoplectus californicus)”. This is incorrect because the cover is composed of old (pre‐2016) gray, 
matted, dead standing litter from vegetation prior to 2016, and not recently senesced live vegetation 
cover from 2016. Current‐year standing litter (recently senesced shoots from most recent growing 
season) of tules, cattails, and bulrushes are straw‐colored (pale tan, “warm” light brown hues due to 
residual plant pigments including anthocyanins, carotenoids), and become gray only after prolonged 
“weathering” (decomposition and photo‐oxidation of soft tissues containing pigments). The background 
colors in this photo and Figure 15 of the same Attachment 2 clearly exhibit typical current‐year 
senescent “straw” color of tule, cattail, and bulrush vegetation with erect standing litter. These erect, 
straw‐colored residues from recent vegetation contrast with the conspicuous uniform gray, prostrate 
litter mats of tule in Figure 14. Again, based on field observations from March 2, the correct botanical 
name and identity of these tule stands is S. acutus, not S. californicus.  
 
The plant misidentifications and erroneous nomenclature indicate substantive errors in preparation of 


the declaration, and uncertainty about the level of quality control, professional standards, and 


scientific review by its preparer(s). Even if assistants were responsible for these basic errors during 


report preparation or field work, the failure to correctly identify dominant plants and dead/living 


perennial parts represented in photographs shown as evidence in the declaration make Dr. Huffman’s 


expert declaration unreliable with respect to wetland plant biology and ecology. Similarly, the failure 


to provide simple conventional macroscopic (naked eye visible) diagnostic, conclusive field 


morphology tests of living/dead perennial plant parts in cross‐section, make Dr. Huffman’s expert 


declaration unreliable.  


3.6 Drift	Debris	Not	Found	in	Island	Interior	Because	No	Major	Levee	
Overtopping	Has	Occurred	Since	Levee	Construction		


The October 2016 Opposition Brief (pp. 44‐46) continues to argue that jurisdiction has not been 
established, based in part on its argument that drift debris should be found on the island interior if it is 
low enough to be subject to the tides. The July 2016 Opposition Brief to the Cleanup and Abatement 
Order (pp. 14‐16) argued that “[t]he real high tide line cannot be higher than the levee because drift‐
lines (tidal debris) would be deposited in the island interior, and levee erosion would be evident from 
overtopping by tides higher than the levee.” Further, the October 2016 Opposition Brief (p.45, lines 12‐
17) argued that “[t]he prosecution team used bits of lightweight vegetation, not doubt through up high 
on the levee by wave and wind action, to assess the wrack line. (Technical Report.) And from this 
information concluded that the high tide line was at a level in which the entire island would have 
routinely been flooded. This conclusion is disproven by the absence of any debris or wrack in the interior 
of the island.” Both arguments are negated by the Opposition brief’s own account of high tides since the 
construction of the levees in 2014: 
 


This conclusion is confirmed by the tide data at Port Chicago (on which the May 2016 Technical 
Report relied), which show no high tides anywhere near 8.2 since the levee was repaired. (Bazel 
Decl., ex. 24.) The highest water level since March 2014 is less than 7.3 feet… 
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There are no drift debris deposits found within the interior of Point Buckler because there have been 


no tides high enough since 2014 diking to overtop the new levee to the extent necessary to introduce 


any appreciable drift debris. Some minor levee overtopping has occurred, as the few low spots of the 


levee are about a foot below local High Tide Line. The July 2016 Opposition Brief argument that HTL 


cannot be higher than the levee due to the absence of interior drift debris is false, because occurrence 


of tides at or near HTL heights are very infrequent events and none have occurred since levee 


construction in 2014. 


 
As addressed in the July 2016 Experts Response, in order for new drift debris to have entered Point 
Buckler after 2014 levee construction, it would be necessary for there to be a tide high enough to 
overtop the levee for long enough duration to allow a considerable volume of water to enter the site 
and carry debris in with the overtopping event, and any debris in the water column would have to pass 
by the tall emergent marsh vegetation on the outboard (tidal) side of the new levee. To assess this 
potential, we have examined elevations of the new levee, high tides since the new levee fully enclosed 
Point Buckler in August 2014, the vegetation community on the outboard side of the levee, and field 
observations from the March 2, 2016 Site Inspection.  


3.6.1 Lines	of	Evidence	
Line of Evidence 1 of 4: Levee Elevations 


The new 2014 levee has an average centerline elevation of 8.2 ft NAVD88, and only 8 of the 324 
surveyed points spaced uniformly along the levee had elevations below 7.3 ft NAVD88 with the lowest 
elevation being 6.7 ft NAVD88 (May 2016 Technical Assessment, Appendix F).  
 
The three sections of levee that have very little or no outboard tidal marsh and thus where little or no 
“filtering” of inflowing debris would occur have minimum elevations of 7.4 ft, 8.5 ft and 8.4 ft NAVD88 
(May 2016 Technical Assessment Figure F‐8), respectively, for stationing intervals of about 860‐880 ft, 
1440‐1460 ft, and 2440‐2460 ft (May 2016 Technical Assessment Figure F‐7). 
 
Line of Evidence 2 of 4: High Tides Since Levee Construction Closed Island Interior 


August 2014 is when Mr. Sweeney completed a full levee enclosure of the island (May 2016 Technical 
Assessment, Appendix K). As cited in the July 2016 Opposition Brief, the highest water level since March 
2014 is less than 7.3 ft NAVD88 (see also Figure 4). During this time period, excepting the period of no 
data available for Port Chicago (March and April 2015 when high tides are not the higher spring tides), 
about 6% of the high tides exceeded the lowest surveyed levee centerline elevation. 
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Figure 4. High Tides from Levee Construction to Present 
Circles indicate high tide height during daytime hours of each of the field visits by Discharger and Water Board staff 


 
Line of Evidence 3 of 4: Tall Emergent Vegetation Along Outboard Side of New Levee 


The newly constructed 2014 levee is almost completely surrounded by fringing tidal marsh on the bay 
side (outboard) of the levee (see May 2016 Technical Assessment Appendix H and Appendix R). The 
outboard tidal marsh is composed of tall, upright, perennial tule, cattail, bulrush and rush marsh 
vegetation with an overall canopy height that equals or exceeds the elevation of the levee. Tall tule, 
cattail, and bulrush marsh vegetation traps coarse floating debris (driftwood, large tule litter) deposited 
by waves or currents in the bay, a short distance back from the outer edge of tidal marsh vegetation. 
Tules and cattail canopy height in tidal Suisun Marshes generally is significantly higher than highest 
tides, even with waves, and will therefore intercept onshore‐transported driftwood and litter. The 
Discharger provided evidence of this pattern of interception and trapping of coarse litter by tidal marsh 
vegetation at Point Buckler Island (July 11,2016 Sweeney Declaration Exhibit 2). Only finer debris (marsh 
plant litter) that floats through the dense, tall tule, cattail, and bulrush marsh vegetation is deposited on 
levees sheltered by debris‐filtering tall marsh vegetation. Most of the new levee is surrounded by 
variable width of tidal marsh, dominated by vegetation canopies taller than the levee, and which persist 
upright during winter tides.  
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Figure 5. Photograph of Coarse Tidal Litter Trapped by Tidal Marsh Outboard of the Point Buckler 
Levee  
Source: July 11, 2016 Sweeney Declaration Exhibit 2 


Photo shows interception and trapping of coarse tidal litter (driftwood, tule wrack) in tall tidal marsh vegetation near bay edge, 
outside levees. This mass wrack deposit was unavailable for transport over levees even if overtopping tides occurred.  
 
 


Line of Evidence 4 of 4: March 2, 2016 Field Observations Found Evidence of Some Minor Overtopping 


Events 


Evidence of minor levee overtopping was observed on the March 2, 2016 Site Investigation. As shown in 
the levee crest topographic data (May 2016 Technical Assessment Figure F‐7) and noted above, short 
segments of the levee are lower than the tides that have occurred since levee construction (Figure 4). 
The highest of these tides has been about a foot below HTL. This overtopping showed no signs of any 
erosion of levee soils and minor indications of buoyant drift debris on the levee crest and interior side 
slope (May 2016 Technical Assessment Appendix R), indicating that the overtopping events that had 
occurred were small in magnitude and thus not capable of importing drift debris to the interior of Point 
Buckler. In addition, the May 2016 Technical Assessment noted evidence consistent with recent levee 
repairs at multiple locations along the levee, in March 2016. Recent heavy equipment tracks on fresh 
levee surfaces may indicate levee maintenance or repair that would eliminate any scour marks or levee 
degradation caused by overtopping. The Dischargers have made no claims that they have not conducted 
levee maintenance or repair after overtopping events. Unless levee maintenance and repair were 
ceased entirely, an absence of overtopping erosion marks would be inconclusive. 
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3.6.2 Conclusions	
Combining high levee elevations with very few low spots including no low spots where there is little 


or no outboard tidal marsh vegetation to filter debris, the highest tides since levee construction not 


reaching levels high enough for sustained levee overtopping, presence of outboard tidal marsh 


vegetation to filter drift debris, and field observations of only very minor levee overtopping, there is 


effectively no opportunity for drift debris to reach the Point Buckler interior since the new levee was 


constructed in 2014.  
 
At only a few narrow locations is the Point Buckler levee directly open to the bay, with no fringing 
marsh. Only at these local marsh gaps at the levees would coarse floating debris be able to clear the 
levee crest during an overtopping event. Only an extreme overtopping event would provide sufficient 
draft (water depth over the levee crest) for long enough time to allow partially submerged coarse 
floating debris, like heavy waterlogged driftwood, to clear the crest of the levee and transport across it 
without drag on the levee crest. No such tidal events appear to have occurred since 2014 levee 
construction, as confirmed in the July 2016 Opposition Brief. More buoyant coarse floating debris is 
trapped primarily in outboard marsh vegetation along the bay edge.  
 
The High Tide Line is the maximum rising tide at a given location. Maximum high tides do not occur 
annually, but over longer periods, because tidal heights vary among years. A shallow, brief overtopping 
event associated with a brief peak tide less than 7.3 ft during the period following levee construction 
would be insufficient to transport significant loads of coarse tidal debris to Point Buckler Island’s 
interior. Assuming maximum high tides below 7.3 ft NAVD88 (less than the High Tide Line elevation of 
the 18.6‐year tidal epoch) since 2014, and the prevalence of fringing tidal marsh vegetation taller than 
the levee and surrounding most of the levee, there is no basis to predict significant transport of coarse 
tidal debris (especially coarse woody debris subject to waterlogging and relatively low buoyancy) to the 
island interior during relatively minor overtopping events.  


3.7 Declaration	Mischaracterizes	Salinity	Range	in	Brackish	Marshes	
Attachment 3 of Dr. Huffman’s declaration provides “background information” for the table of salinity 
measurements reported in his October 13, 2016 water quality sampling. The background information 
provides incorrect baseline or reference salinity range for brackish tidal marshes anywhere in the United 
States or elsewhere in the world. He cites a scientifically invalid source, Wikipedia, for estuarine brackish 
marsh salinity ranges, and reports an incorrect brackish water marsh salinity range between 0.5 – 30 
ppt. Thirty ppt is nearly full marine salinity (34‐35 ppt) and does not support universal diagnostic 
brackish marsh plant genera in the Cyperaceae (sedges, tules, bulrushes), nor does it accurately reflect 
“brackish” salinity corresponding with any standard scientific conventions for salinity definitions in 
estuarine ecology, such as the Venice system. This is significant for assessment of salinity in water or soil 
at Point Buckler because prolonged exposure to 30 ppt salinity would be lethal to dominant brackish 
marsh plants in the bulrush, tule, and cattail genera. “Brackish” salinity in Suisun Marsh, in context of 
both tidal marsh and managed brackish marshes under Suisun Marsh Plan the Suisun Marsh salinity 
standards of the State Water Quality Control Board refers to mesohaline to oligohaline range within 
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“mixohaline” estuarine waters (diluted seawater), below polyhaline range in the Venice salinity 
classification system for marine waters, and has an upper limit of 18 ppt, not 30 ppt. Limnologists may 
use different salinity classifications for inland non‐marine, non‐estuarine salinity that do not apply to 
Suisun Marsh or the San Francisco Estuary.  
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Attachment	A Comparison	of	Marsh	Vegetation	Before	and	
After	2014	Diking	at	Point	Buckler,	and	
References	Sites	of	Nearby	Freeman,	Snag	and	
Simmons	Islands	and	Rush	Ranch	


 
This Attachment A provides several aerial images of Point Buckler and four reference sites, in order to 
illustrate two points:  


1) Diking Point Buckler adversely impacted wetland vegetation, illustrated by comparing tidal and 
diked marshes, and  


2) That in the winter, tidal marsh vegetation naturally turns “brown” and thus such brown‐
vegetation aerial photographs do not illustrate “high and dry” conditions as asserted in the 
Opposition Brief but instead the natural winter dormancy of tidal marsh plants, illustrated by 
comparing winter and summer aerial photographs of tidal marshes. 


 
Three types of aerial images are included here: 


1) Natural color images – these images display the natural colors visible to the human eye 


2) Color infrared images – these images display the color infrared (CIR) wavelengths of the color 
spectrum not visible to the human eye. Live green (high content chlorophyll pigment) plant 
tissue strongly reflects infrared wavelengths, compared with dead or dying leaves (chlorophyll 
pigment degraded), making CIR images very effective at detecting live wetland vegetation. Each 
plant species exhibits different spectral reflectance patterns with distinct “signatures”, which 
are detected as color variations in CIR images. 


3) NDVI images, or Normalized Difference Vegetation Index images – NDVI images are software‐
generated interpretations of spectral signatures from natural color and CIR imagery calculated 
using leaf area density and chlorophyll density. These images display NDVI color maps, with blue 
colors reflecting plants with high vigor (i.e., actively growing) and the yellow‐red colors 
representing plants with low vigor (i.e., less active growth). NDVI can be used to differentiate 
plant species or growth types, as well as be used as an indicator of plant productivity that can be 
correlated with biophysical parameters such as live plant biomass1. In wetland settings, these 
color differences translate to blue areas representing actively growing wetland plants and 
yellow‐red areas representing dormant plants. 


 
   


                                                            
1 Jensen, J. R. 2000. Remote sensing of the environment: an earth resource perspective. 2nd edition. Prentice Hall, 
Upper Saddle River, New Jersey. 
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Four reference sites are included here: 


1) Freeman Island: a nearby tidal marsh island that naturally restored from its prior diked marsh 
conditions. As this island breached before 1981 and had a similar diked marsh history to Point 
Buckler, it serves as a close approximation of Point Buckler conditions before 2014 diking. 


2) Snag Island: a nearby tidal marsh island that naturally restored from its prior diked marsh 
conditions. As this island breached before 1981 and had a similar diked marsh history to Point 
Buckler, it serves as a close approximation of Point Buckler conditions before 2014 diking. 


3) Simmons Island: the diked marsh directly east of Point Buckler across Andy Mason Slough. This 
site serves as a reference for vegetation conditions within a diked, managed seasonal marsh of 
Suisun Marsh. Seaward of Simmons Island levees, fringing tidal marsh also provides a 
contrasting local reference condition. 


4) Rush Ranch: a mix of tidal marsh, diked perennial saturated marsh, and immediately adjacent 
uplands in north‐central Suisun Marsh. This site serves as references for both diked marshes 
that are wet (saturated or flooded) year‐round, and tidal marshes next to arid upland (literally 
“high and dry”) grasslands. 


 


KEY FINDINGS 


 Summer comparison. The predominantly live summertime plant biomass in the tidal marshes of 
Freeman and Snag islands and on the exterior tidal marsh at Point Buckler contrasts strongly 
with the matrix of brown, dead or dormant (senescent) vegetation canopy in summer within the 
interior of Point Buckler. 


 Fall comparison. Tidal marshes at Freeman and Snag islands and on the exterior tidal marsh at 
Point Buckler exhibit accumulation of senescent leaves and shoots (plants entering normal 
seasonal dormancy) but do not completely obscure live growth. In contrast, the interior of Point 
Buckler is predominantly dormant or dead above‐ground plant biomass. 


 
Table A‐1. Comparisons of Before vs. After Wetland Vegetation in Fall and Summer at Point Buckler 
vs. Freeman and Snag Islands  


 


Season 


Photo 


Type 


 


Description 


 


Conclusions 


Baseline (pre‐diking) conditions 


Winter  Natural 
color 


 All three tidal marsh islands exhibit 
prevalent or exclusively pale gray‐
brown/straw vegetation hues, with 
no green vegetation cover 


 Typical fall‐winter senescence 
(seasonal dormancy and shoot 
dieback) 


 Documents naturally occurring 
winter dormancy of dominant 
perennial marsh vegetation, with 
above‐ground shoot senescence, 
consistent pattern across island 
vegetation gradient 
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Season 


Photo 


Type 


 


Description 


 


Conclusions 


 No abrupt visible contrast between 
interior and exterior island 
vegetation 


Summer  Natural 
color 


 All three tidal marsh islands exhibit 
prevalent green vegetation during 
the summer growing season, and 
only minor patches of gray‐brown 
senescent leaves or persistent 
accumulated leaf litter.  


 Snag Island exhibits predominantly 
green vegetation throughout.  


 Freeman Island exhibits mixed green 
and gray‐green vegetation 
patterning across island.  


 Buckler Island exhibits deep green 
interior vegetation. Light gray 
patches occur behind south shore 
marsh edge. 


 Documents naturally occurring 
summer tidal marsh green vegetation 
growth across entire island marsh 
plain on all three islands, with no 
significant contrast between outer 
and inner island green vegetation 
cover 


 Live green leaf canopy (green) 
dominant over persistent leaf litter 
(gray, gray‐brown, or straw).  


 South shore Buckler gray patches are 
tidal litter deposits (wrack litter, 
driftwood) trapped in outer tidal 
marsh vegetation facing dominant 
wind‐wave approach.  


Post‐diking conditions 


Winter  Natural 
color 


 Predominant grayish cover in all 
three islands 


 Some minor gray‐green gradient at 
outer tidal marsh edges.  


 Seasonal winter dormant perennial 
marsh vegetation, senesced (gray to 
gray‐tan “straw” color) shoot cover 


 Indistinguishable from dead marsh 
interior vegetation at Buckler Island.  


Summer  Natural 
color 


 Interior Buckler Island mosaic of 
gray to gray‐brown, no significant 
green vegetation.  


 Exterior tidal Buckler Island mosaic 
of predominantly dark green and 
minority gray‐green cover.  


 Interior Freeman and Snag Islands 
are mosaic of green, brown, and 
gray patches; little contrast between 
interior and exterior island gradient 
of green patches.  


 Strong contrast between live green 
exterior and gray interior marsh 
vegetation at Buckler.  


 Summer vegetation dieback 
(senescence or death) interior within 
diked area. 


 Live biomass prevalent in exterior 
tidal marsh.  


 Post‐drought accumulation of 
persistent leaf litter dominates 
Buckler interior 


 Mixed live and accumulated dead 
litter in interior Snag and Freeman.  
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Conclusions 


Winter  Color 
infrared 


 All three tidal marsh islands exhibit 
gray to pale pink/gray color 
patterning over whole island 
vegetation 


 Greatest pink at outer edge of 
islands. 


 Perennial marsh vegetation mostly 
dormant 


 Dominant infrared signature is 
persistent gray or grayish leaf litter.  


 Pale pink outer island margin 
represents wave scour of leaf litter, 
increased relative exposure of 
youngest emerging green shoots or 
algal growth on exposed wet marsh 
soil surface. 


Summer  Color 
infrared 


 Point Buckler Island exhibits strong 
contrast between exterior tidal 
marsh (bay side of new levee, 
saturated red false color infrared) 
and interior diked marsh 
(predominantly gray leaf litter/dead 
or senescent shoot cover, with 
narrow minor red zones bordering 
wet ditches and channels), gray 
levee crest/road.  


 Snag and Freeman Island tidal marsh 
exhibit predominantly saturated red 
false color infrared associated with 
live vegetation cover. Discrete semi‐
circular discrete bright gray patches 
occur within matrix of red in Snag 
and Freeman Island, as well as dull 
gray to gray‐red patches.  


 Strong contrast between exterior live 
tidal marsh vegetation and diked 
non‐tidal interior predominantly 
senescent or dead vegetation.  


 Tidal marsh outside levees supports 
predominant live plant biomass, 
green vegetation in summer, like 
most of tidal Freeman and Snag 
Island pattern in summer.  


 Interior diked Buckler Island marsh 
exhibits predominant leaf litter 
(senescent or dead vegetation, or 
both; similar to gray levee road) with 
minority live green vegetation in 
depressions or near wetted interior 
ditches and channels.  


 Bright gray patches of Freeman and 
Snag Islands match pattern of 
invasive reed colonies with persistent 
leaf litter. Dull gray‐red patches 
match pattern of higher elevation 
marsh tidal drainage divides. 


Fall  NDVI   Buckler Island within diked areas 
interior exhibits predominantly 
brown patches extensively 
distributed, with minor blue (live 
vegetation) patches.  


 Snag and Freeman Islands, and 
exterior (tidal) Buckler Island exhibit 


 Fall accumulation of senescent 
shoots and leaves (persistent leaf 
litter; seasonal above‐ground dieback 
prior to winter dormancy) is evident 
in tidal marshes of Snag and Freeman 
Islands, and outer tidal Buckler 
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Conclusions 


predominantly blue (live vegetation) 
cover with diffuse light brown 
patches. 


Island, but leaf litter does not fully 
obscure live growth in fall.  


 Interior Buckler Island diked marsh is 
predominantly senescent or dead 
above‐ground at the same time. 


Summer  NDVI   Buckler Island exhibits strong 
contrast between interior diked 
marsh color and pattern (dominant 
brown matrix; blue along interior 
channels and ditches, depressions) 
and exterior tidal marsh (all blue).  


 Snag and Freeman Islands entirely 
blue vegetation; more saturated 
blue gradient towards outer island.  


 Rush Ranch tidal and diked perennial 
marsh entirely blue vegetation; 
adjacent arid grasslands entirely 
yellow‐red summer‐dormant upland 
grasslands 


 Consistent with infrared: 
predominantly live biomass in tidal 
marshes of Snag, Freeman, and 
exterior Buckler islands; only interior 
Buckler Island exhibits matrix of 
brown, dead or senescent vegetation 
canopy in summer.  


 Rush Ranch tidal and diked perennial 
marsh consistent with tidal marshes 
of Snag, Freeman, and exterior 
Buckler islands. Rush Ranch uplands 
of dormant grassland vegetation 
canopy in summer consistent with 
Point Buckler matrix of brown, dead 
or senescent vegetation canopy in 
summer. 


 


List	of	Figures		
Figure A‐1. Vicinity Map of Point Buckler, Freeman, and Snag Islands 


Figure A‐2. Tidal Marsh Baseline Comparisons, Winter and Summer, Buckler, Freeman and Snag 
Islands 


Figure A‐3. Tidal and Diked Marsh Post‐Disturbance Comparisons, Winter and Summer, Buckler, 
Freeman and Snag Islands, Natural Color Imagery 


Figure A‐4. Tidal and Diked Marsh Post‐Disturbance Comparisons, Winter and Summer, Buckler, 
Freeman and Snag Islands, Color Infrared Imagery 


Figure A‐5. Tidal and Diked Marsh Post‐Disturbance Comparisons, Winter and Summer, Buckler, 
Freeman and Snag Islands, NDVI Imagery  


Figure A‐6. Tidal and Diked Marsh and Adjacent Uplands at Rush Ranch August 2016, Natural Color 
and NDVI Imagery 


Figure A‐7. Tidal and Diked Marsh Pre‐Disturbance Comparison, Late Summer, Buckler and Simmons 
Islands 























Point Buckler, Diked
(Tidal Perimeter)


Snag, Tidal


Freeman, Tidal


Photo: Terravion, 11/11/2016


Photo: Terravion, 11/11/2016


Photo: Terravion, 11/11/2016


Fall


Fall


Fall







Uplands Diked 
Marsh


UplandsDiked 
Marsh


Figure A-6







POINT BUCKLER NOVEMBER 2016 EXPERTS RESPONSE 
ATTACHMENT A – MARSH VEGETATION COMPARISON BEFORE AND AFTER DIKING 


 


 


 


 


Google 


Earth 


Image 


date 


Growing 


season 


stage 


Point Buckler vegetation 


pattern and Simmons 


Island fringing tidal marsh 


Exterior fringing tidal 


marsh west Simmons 


Island  


Interior non‐tidal Simmons Island


vegetation, soil, water pattern 


September 


1, 2012 
late 
summer, 
dry 
(extreme 
drought) 


Dull green‐brown and brown 
vegetation matrix with darker 
brown patches and light gray 
zones, and circular gray‐green 
sharp‐bordered patches. 
Vehicle tracks and mown paths 
initiated; no levees or new 
ditches; turbid bay water in 
interior sinuous channels.  


Dull green‐brown and brown 
vegetation matrix with 
darker brown patches; no 
vehicle tracks or mowing 
tracks. Less brown and gray 
gradient from dull green 
vegetation. Very strong 
contrast with interior 
Simmons Island diked 
marsh. 


Coarse mosaic of gray‐white to gray‐
brown dry basin beds; greenish gray‐
brown and dark brown fine‐grained 
vegetation (pickleweed) locally. Trace 
local green vegetation. Relict slough 
channel gray; darker thalweg 
(deepest portion); drawdown. 


Figure A‐7. Tidal and Diked Marsh Pre‐Disturbance Comparison, Late Summer, Buckler and Simmons 


Islands 
Source: May 2016 Technical Assessment, Appendix H 
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Attachment	B September	21,	2016	Experts	Letter	to	BCDC	
Regarding	Role	of	Daily	Ebb	and	Flow	of	the	
Tides	in	Establishing	Tidal	Marsh		


 
 
 
 







 


 
 


637 Lindaro Street, Suite 201, San Rafael, CA  94901 
415.299.8746 • www.siegelenvironmental.com 


September 21, 2016 


 


Marc Zeppetello 


Chief Counsel 


San Francisco Bay Conservation and Development Commission 


455 Golden Gate Avenue, Suite 10600 


San Francisco, CA  94102 


 


Subject: Role of Daily Ebb and Flow of the Tides in Establishing Tidal Marsh 


 


Dear Mr. Zeppetello, 


 


In this letter I address briefly the assertion made by Mr. Bazel (Statement of Defense to BCDC, page 31 


lines 22-28 to page 32 lines 1-3) that Point Buckler Island at the time of acquisition by Mr. Sweeney in 


2011 did not meet the definition of tidal marsh as set forth in the Suisun Marsh Management Program 


(SMMP) prepared by the Suisun Resource Conservation District and certified by BCDC in 1980. That 


definition reads “[t]idal marshes are defined as vegetated areas within the PMA [Primary Management 


Area] which are subject to daily tidal action” (SMMP page C-1). In summary, there is no question 


whatsoever that Point Buckler Island was tidal marsh in 2011 within the SMMP definition of tidal marsh. 


 


The international tidal marsh literature is unequivocal in establishing the relationship between the 


hydrology of a tidal marsh – the daily ebb and flow of the tide – and the soil saturation conditions that 


control establishment of tidal marsh wetland vegetation1,2,3,4. This hydrology-soils-vegetation 


relationship is the basis of every wetland definition, whether tidal marsh or other wetland types. For 


tidal marshes, the daily ebb and flow of the tides is the water source that establishes the groundwater 


table and its overlying saturated soil horizon.  


 


In the case of Point Buckler Island, the daily ebb and flow of the tides through the seven levee breaches 


into the site’s nearly 10,000 feet of interior intertidal channels and ditches provided the hydrologic 


regime to establish the Island’s groundwater table and soil saturation conditions that drove the 


presence of obligate wetland plants throughout the entirety of Point Buckler Island (excepting the 


eastern remnant terrestrial levee).  


 


                                                           
1 W. Lewis, ed., 1995. Wetlands Characteristics and Boundaries. National Academy Press, Washington, DC 
2 D. Batzer and R. Sharitz, eds. 2014. Ecology of Freshwater and Estuarine Wetlands. Second Edition. University of 
California Press, Oakland, CA 
3 E. Watson. 2012. Geomorphology, Hydrology, and Tidal Influences. pp.35-52 in: Palaima, A., ed., Ecology, 
Conservation, and Restoration of Tidal Marshes: the San Francisco Estuary. University of California Press, Berkeley, 
CA. 
4 W.J. Mitsch and J.G. Gosselink. 1986. Wetlands. Van Nostrand Reinhold, New York. 
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Attachment	C Invalid	Huffman	Water	Quality	and	Tide	Stage		
 
Attachment 3 of the October 19, 2016 Huffman declaration contains water quality data for pH and 
conductivity measured at two interior locations and one location in Andy Mason Slough. The pH values 
of pH 5 at all three stations raised a warning, as such acidic conditions in tidal waters of Suisun Marsh 
are highly out of the ordinary. To assess these concern about the pH data, we downloaded water quality 
data for the nearby Suisun Cutoff DWR water quality station (see location of this station in Figure C‐1) 
and tide stage data from the Port Chicago tide station from the day Dr. Huffman made the field 
measurements (October 13, 2016). These data are presented in Figure C‐2. 
 
pH data. The DWR data shows pH at about 7.9 and stable throughout the day. In contrast, Dr. Huffman 
used HYDRION plastic pH indicator strips to measure water quality (Huffman declaration p.8 lines 16‐
17). Paper pH strips are used for inexpensive, broad‐range, imprecise pH tests, measuring pH in intervals 
(increments). They are commonly used for domestic and public school introductory science education 
programs and for field investigations to gain a very rough estimate of approximate pH. Any valid, 
accurate and precise replicable pH data must be collected with a pH meter calibrated to known pH 
calibration solutions. Given the large discrepancy between the Huffman data and the DWR data, the 
long record of DWR maintaining operational water quality stations throughout Suisun Marsh (and 
elsewhere), and the consistency of the DWR data with other publicly available tidal waters pH data in 
Suisun Bay and Marsh, we can confidently conclude that the Huffman pH data is not reliable. 
Consequently, all assessments, interpretations, conclusions, and recommendations from the Huffman 
pH data cannot be relied upon in any manner. 
 
Conductivity data. The DWR conductivity data is in the same general range as that presented by Dr. 
Huffman. However, because the Huffman declaration does not provide any information regarding 
calibration of its YSI Model 30 handheld sampling instrument, there is no basis to assume those data are 
valid. Given the problem with the pH data and lack of YSI sensor calibration data or description, it is 
reasonable to conclude that attention to the quality assurance schedule of the Surface Water Ambient 
Monitoring Program2 for collecting water quality data and procedures described in the YSI operating 
manual3 for instrument calibration were not followed and thus all data presented cannot be relied upon 
in any manner.  
 
Tide stage data. The method for collecting tide data at Point Buckler on October 13, 2016 is described in 
the Huffman declaration (p.8 line 26 through p.9 line 2) and photo documented in Attachment 4, Tide 


                                                            
2 Surface Water Ambient Monitoring Program Quality Assurance Team, Quality Assurance Research Group, Moss 
Landing Marin Laboratories, San Jose State University Research Foundation. 2008. Surface Water Ambient 
Monitoring Program Quality Assurance Program Plan, Version 1.0. September 1. 108pp. 
3 YSI Incorporated. 2007. YSI Model 30, YSI Model 30M Handheld Salinity, Conductivity and Temperature System 
Operations Manual, Revision E. 26pp. 47pp 
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Photo 1. This method consisted of inserting a branch of wood into the mud and establishing its elevation 
based upon some measure of the levee elevation presented in the May 2016 Technical Assessment and 
using a carpenter’s ruler and an iPhone Clinometer App as a hand level. Such methods may yield a 


rough approximation of elevations and water levels, perhaps approaching a tenth of a foot at the very 


best, but by no means can support data presented to the one‐thousandth of a foot as done so in 


Declaration Attachment 4. Further, Huffman used the NOAA tide height multiplier published on the 
internet of tide heights at Point Buckler being 1.2 times that of high tides at Port Chicago. We used that 
same multiplier to assess what it would predict the High Tide Line to be at Point Buckler, which yielded a 
far higher value than what we estimated in the May 2016 Technical Assessment. By no means however 
does NOAA assert that their multiplier is an exact and static value applicable with certainty on every tide 
cycle. Thus, Dr. Huffman has misused the NOAA tide height multiplier for Point Buckler. Next, Dr. 
Huffman makes tide measurements from a wooden piling resting loose on its side in the mud 
(Attachment 4 Tide Photo 1). Such a loose wooden object, unless anchored firmly in the ground which 


it is not stated to be nor appears to be in the photograph, is liable to moving when the tides reach it 


and is thus of no value in determining tide stage. 


 
 


 
Figure C‐1. Location of DWR Water Quality Station RYC, About 1.1 mile Southeast of Point Buckler 
Source: cdec.water.ca.gov 


 


Point Buckler 


DWR Station RYC
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Figure C‐2. Tide Stage and Water Quality on October 13, 2016 Huffman Buckler Site Visit 
Source: www.tidesandcurrents.noaa.gov (Port Chicago tides), cdec.water.ca.gov (DWR Station RYC, see Figure C‐1) 
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Attachment	D Summer	and	Fall	2016	Aerial	Photographs	and	
NDVI	Maps	of	Point	Buckler,	Freeman	Island,	and	
Snag	Island		


 
 
Aerial photography in natural color and color infrared and automated generation of Normalized 
Difference Vegetation Index (NDVI) maps from these images were flow on June 29, July 27, August 24, 
September 26, and November 10‐11, 2016 and are included here. Some images have the brightness and 
contrast adjusted for better visual clarity, which does not change the “hue” or colors of the aerial 
images. 
 


List	of	Figures		
June 29, 2016 Aerial Photographs and NDVI Maps 


Figure D‐1. June 29, 2016 Natural Color Aerial Photograph, Point Buckler 


Figure D‐2. June 29, 2016 Natural Color Aerial Photograph, Freeman Island 


Figure D‐3. June 29, 2016 Natural Color Aerial Photograph, Snag Island 


Figure D‐4. June 29, 2016 Color Infrared Aerial Photograph, Point Buckler 


Figure D‐5. June 29, 2016 Color Infrared Aerial Photograph, Freeman Island 


Figure D‐6. June 29, 2016 Color Infrared Aerial Photograph, Snag Island 


Figure D‐7. June 29, 2016 NDVI Map, Point Buckler 


Figure D‐8. June 29, 2016 NDVI Map, Freeman Island 


Figure D‐9. June 29, 2016 NDVI Map, Snag Island 


 
July 27, 2016 Aerial Photographs and NDVI Maps 


Figure D‐10. July 27, 2016 Natural Color Aerial Photograph, Point Buckler 


Figure D‐11. July 27, 2016 Natural Color Aerial Photograph, Freeman Island 


Figure D‐12. July 27, 2016 Natural Color Aerial Photograph, Snag Island 


Figure D‐13. July 27, 2016 Color Infrared Aerial Photograph, Point Buckler 


Figure D‐14. July 27, 2016 Color Infrared Aerial Photograph, Freeman Island 


Figure D‐15. July 27, 2016 Color Infrared Aerial Photograph, Snag Island 
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Figure D‐16. July 27, 2016 NDVI Map, Point Buckler 


Figure D‐17. July 27, 2016 NDVI Map, Freeman Island 


Figure D‐18. July 27, 2016 NDVI Map, Snag Island 


 
August 24, 2016 Aerial Photographs and NDVI Maps 
Figure D‐19. August 24, 2016 Natural Color Aerial Photograph, Point Buckler 


Figure D‐20. August 24, 2016 Natural Color Aerial Photograph, Freeman Island 


Figure D‐21. August 24, 2016 Natural Color Aerial Photograph, Snag Island 


Figure D‐22. August 24, 2016 Color Infrared Aerial Photograph, Point Buckler 


Figure D‐23. August 24, 2016 Color Infrared Aerial Photograph, Freeman Island 


Figure D‐24. August 24, 2016 Color Infrared Aerial Photograph, Snag Island 


Figure D‐25. August 24, 2016 NDVI Map, Point Buckler 


Figure D‐26. August 24, 2016 NDVI Map, Freeman Island 


Figure D‐27. August 24, 2016 NDVI Map, Snag Island 


 
September 26, 2016 Aerial Photographs and NDVI Maps 
Figure D‐28. September 26, 2016 Natural Color Aerial Photograph, Point Buckler 


Figure D‐29. September 26, 2016 Natural Color Aerial Photograph, Freeman Island 


Figure D‐30. September 26, 2016 Natural Color Aerial Photograph, Snag Island 


Figure D‐31. September 26, 2016 Color Infrared Aerial Photograph, Point Buckler 


Figure D‐32. September 26, 2016 Color Infrared Aerial Photograph, Freeman Island 


Figure D‐33. September 26, 2016 Color Infrared Aerial Photograph, Snag Island 


Figure D‐34. September 26, 2016 NDVI Map, Point Buckler 


Figure D‐35. September 26, 2016 NDVI Map, Freeman Island 


Figure D‐36. September 26, 2016 NDVI Map, Snag Island 


 
November 10‐11, 2016 Aerial Photographs and NDVI Maps 


Figure D‐37. November 11, 2016 Natural Color Aerial Photograph, Point Buckler 


Figure D‐38. November 11, 2016 Natural Color Aerial Photograph, Freeman Island 
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Figure D‐39. November 11, 2016 Color Infrared Aerial Photograph, Point Buckler 


Figure D‐40. November 11, 2016 Color Infrared Aerial Photograph, Freeman Island 


Figure D‐41. November 10, 2016 Single Camera Infrared Aerial Photograph, Snag Island 


Figure D‐42. November 11, 2016 NDVI Map, Point Buckler 


Figure D‐43. November 11, 2016 NDVI Map, Freeman Island 


Figure D‐44. November 11, 2016 NDVI Map, Snag Island 


 
 
 























































































































































































 


 
 
 
 
 
 
 
 
 
 


This page left blank intentionally 
 







POINT BUCKLER NOVEMBER 2016 EXPERTS RESPONSE 
ATTACHMENT E – OTHER INFORMATION 


 


  E‐1   


	


Attachment	E Other	Information	
 
Tide Gate Newly Installed in 2014 


Oral testimony by the Opposition Brief author, Larry Bazel, at the November 17, 2016 Bay Conservation 
and Development Commission meeting stated that the tide gate currently at Point Buckler in the 
southwest corner was newly installed in 2014 in association with construction of the new levee. This 
statement is false. The tide gate did not exist prior to new levee construction and was installed in a 


tidal channel that was filled by new levee construction in 2014. Figure E‐1 shows the position of each 
end of the culvert as surveyed on March 2, 2016. The upper and lower frames show the culvert position 
atop the pre‐construction 2011 aerial photograph and the 2016 post‐construction aerial photograph, 
respectively.  
 
Placing Point Buckler into Suisun Marsh Regional Context 
Suisun Marsh comprises extensive diked marshes along with about 8,000 acres of tidal marsh 
distributed around Suisun some of which is remnant historical marsh (such as Rush Ranch), some of 
which is naturally building marsh along levee banks, and some of which is naturally restored former 
diked marshes (Figure E‐2, from WWR 20114). 
 
Extent of Ponds on Point Buckler in 1948 
The 1948 aerial photograph (May 2016 Technical Assessment, Figure A‐1) showed three ponds on Point 
Buckler at a time when the property was diked and utilized as a duck club. Figure E‐3 outlines these 
ponds. The total estimated area of these ponds is approximately 3.2 acres. As these ponds were no 
longer visible in the 1985 aerial photograph (May 2016 Technical Assessment, Figure A‐4), it is 
reasonable to assume that they filled in with sediment and/or tidal marsh vegetation. The March 2, 
2016 topographic survey did not reveal distinct topographic depressions in the locations where the 
ponds visible in the 1948 photograph were located. Assuming then that these ponds filled with sediment 
over time through natural sedimentation, and assuming that pond depth may have been 1 to 2 feet as is 
typical in Suisun Marsh diked marshes, then the volume of sediment that filled these depressions would 
be roughly 5,000 to 10,000 cubic yards.  
 


List	of	Figures		
Figure E‐1. Location of Tide Gate Newly Installed in 2014 


Figure E‐2. Suisun Land Uses 


Figure E‐3. Ponds on Point Buckler, 1948 


                                                            
4 Wetlands and Water Resources. 2011. Suisun Marsh Conservation Strategy. Prepared for The Nature 
Conservancy, Sacramento, CA.  
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47a. Ability to Pay Analysis Memo – Sweeney/Point Buckler Club, Bryan   


   Elder, November 16, 2016 
 


47b. Individual Ability to Pay Claim, Financial Data Request Form 
   
47c. BEN Economic Benefit Model Program - U.S. EPA 
https://www.epa.gov/enforcement/penalty-and-financial-models    
 
47d. BEN User’s Manual - U.S. EPA 
http://www.waterboards.ca.gov/water_issues/programs/ocean/docs/wqplans/benman
ual.pdf 



https://www.epa.gov/enforcement/penalty-and-financial-models

http://www.waterboards.ca.gov/water_issues/programs/ocean/docs/wqplans/benmanual.pdf

http://www.waterboards.ca.gov/water_issues/programs/ocean/docs/wqplans/benmanual.pdf
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TO: PROSECUTION TEAM 
 
 
 


FROM: Bryan Elder, MBA, PE 
Water Resource Control Engineer 
OFFICE OF ENFORCEMENT 
 


DATE: November 16, 2016 
 


SUBJECT: ABILITY TO PAY ANALYSIS SUPPLEMENTAL  – SWEENEY / POINT 
BUCKLER CLUB 


 
The preliminary ability to pay analysis was completed as part of the Administrative Civil Liability 
Complaint issued May 17, 2016, and updated September 2, 2016. That analysis found that Mr. Sweeney 
and Point Buckler Club, LLC could pay the proposed penalty based on a preliminary asset search and 
valuation. Mr. Sweeney provided additional ability to pay information in his declaration dated 
November 2, 2016, on behalf of himself and Point Buckler Club, LLC. Based on that information, Mr. 
Sweeney or Point Buckler Club has not demonstrated an inability to pay the proposed penalty for the 
reasons outlined below. 
 
Ability to Pay  


There are two key factors affecting an individual’s or business’ ability to pay: net cash flow and net 
worth. Cash flow is used to determine whether the entity can pay the proposed penalty directly, and as 
a factor used to secure financing. Cash flow is typically determined based on an entity’s financial 
information, such as that disclosed in federal/state income tax returns and individual/business 
accounting records (income statements, profit/loss statements, balance sheets, cash flow statements, 
etc.). Income and expenses not disclosed in financial documents, such as personal living expenses, may 
also impact net cash flow.  


Net worth is defined by an entity’s assets and liabilities. Positive net worth implies that the value of the 
entity’s assets exceeds the value of their liabilities (e.g., debt). Net worth is used as an additional factor 
when determining an entity’s ability to secure financing. To determine net worth, an accurate account 
of all assets (e.g., real estate, personal property, cash, etc.) and liabilities (e.g., loans, liens, judgments, 
etc.) is necessary. While a public records search can be used to identify and value some assets and 
liabilities, the most complete and accurate disclosure should come from the entity themselves. 


 







PROSECUTION TEAM - 2 - November 16, 2016 
 
 
Dischargers’ Inability to Pay the Recommended Penalty Claims 


Neither Mr. Sweeney nor Point Buckler Club, LLC has submitted any financial information to support an 
inability to pay the proposed liability. According to Mr. Robert Bucci’s declaration, “Mr. Sweeney states 
he has no net taxable income, and has not had any net taxable income for several years.” There are two 
issues with this statement. First, Mr. Bucci also discloses in his declaration that “there has been no 
verification of any of the information provided by Mr. Sweeney.”  Second, net taxable income is not the 
same as, or representative of cash flow, as there are a number of allowable non-cash expenses and 
adjustments in the tax code that can be used to reduce or offset tax liability, but that do not affect cash 
flow. Such expenses and adjustments may include, but are not limited to, depreciation, amortization, 
and net operating loss carryover.   


It is imperative that if an inability to pay claim is being raised, the Prosecution Team should be entitled 
to review applicable financial records pertaining to Mr. Sweeney and Point Buckler Club, LLC to make a 
determination of ability or inability to pay a proposed liability. Without full financial disclosure by Mr. 
Sweeney and Point Buckler Club, LLC, it is nearly impossible to properly assess an inability to pay claim.  


Production of the following documents is necessary to properly assess the inability to pay claim: 


1. Mr. Sweeney’s ownership interest in any partnerships, companies, clubs, assets, etc. 


2. Past three years of federal tax returns for Mr. Sweeney and Point Buckler Club, LLC 


3. Completed and signed Individual Ability to Pay Claim Form for John D. Sweeney 


4. Completed and signed Business Ability to Pay Claim Form for Point Buckler Club, LLC 


5. Past 12 months of all bank statements for Mr. Sweeney and Point Buckler Club, LLC 


Additional Information on Preliminary Analysis of Ability to Pay 


During the preliminary public records search, many assets were identified; however, the valuation, 
ownership status, and associated debt were not available in many cases, as pointed out in Mr. 
Sweeney’s declaration.  While Mr. Sweeney has questioned the assumptions made in the Complaint, he 
has not provided any valid counter assessments for property valuations that the Prosecution Team may 
consider. In addition, the Prosecution Team has reason to believe (through Mr. Sweeney’s declaration 
and social media postings) that additional assets such as business associations, duck clubs, personal 
investments, vehicles, and real estate have not been fully identified or disclosed. They should be 
included as a basis for ability to pay as any equity in these assets contributes to Mr. Sweeney’s and/or 
Point Buckler Club, LLC’s net worth. 


It is reasonable to assume that Mr. Sweeney has no financial issues preventing him from securing debt. 
The Office of Enforcement conducted a preliminary ability to pay analysis for Mr. Sweeney and Point 
Buckler Club, LLC based on available information via a public records search. In that analysis, it was 
determined that a property was purchased by Mr. Sweeney in July 2016 for $1.125 million. Based on 
Solano County filings, a mortgage on the property was obtained in the amount of $805,000. In Mr. 







PROSECUTION TEAM - 3 - November 16, 2016 
 
 
Sweeney’s declaration, he acknowledges the recent home purchase in July 2016, and claims that a 
second mortgage is also leveraged against the property in the amount of $160,000.  Assuming Mr. 
Sweeney’s statement regarding the second mortgage is true, the property is then leveraged to 
approximately $965,000, or approximately 86% of the value (based on the sale price). It is reasonable to 
assume that mortgages of this magnitude were approved based on the lender’s detailed review of Mr. 
Sweeney’s income, assets, and creditworthiness. Considering that Mr. Sweeney disclosed in his 
declaration that he is retired and has no net taxable income, additional information is necessary to 
understand how he was able to obtain such large financial obligations. 


The valuation of Point Buckler Island should reflect investment and financial gain from business 
operations. In the preliminary ability to pay analysis, the Prosecution Team conservatively estimated the 
value of Point Buckler Island at $1.2 million based on debt leveraged against the property. The analysis 
further estimated that club membership sales could generate $600,000 based on a review of duck club 
memberships in the delta area. In the legal Opposition Brief, Mr. Lawrence Bazel, Attorney for Point 
Buckler Club, LLC, stated that “no rational business person would have spent $6 million so that he could 
obtain $600,000 in revenue,” in reference to mitigation and permitting cost estimates provided for the 
economic benefit analysis in the Complaint. However, the Opposition Brief further states that capital 
gains realized from the sale of a property located in Tiburon, California “have been invested in Point 
Buckler Island and other activities.” The Prosecution Team previously estimated the gain from that sale 
at approximately $2.025 million. Assuming all of the proceeds from that sale were reinvested in Point 
Buckler Island to enhance its land use attributes, it is reasonable to conclude that the value of the 
property should reflect the investment. This would reassess the value of Point Buckler Island at 
approximately $3.225 million. In addition, based on Mr. Bazel’s inference to the return on investment 
for Point Buckler Island, it is likely that Mr. Sweeney and Point Buckler Club, LLC expect to financially 
gain significantly more than the $600,000 estimate provided by the Prosecution Team. 


Conclusion 


Based on the information available, Mr. Sweeney and Point Buckler Club, LLC have not provided 
sufficient documentation to concur with their inability to pay assertion. The Prosecution Team cannot 
be expected to rely on Mr. Sweeney’s interpretation of financial information related to his own, and 
Point Buckler Club, LLC’s ability to pay. Receipt of the above information is necessary to substantiate 
such a claim, and aside from those listed, Mr. Sweeney and Point Buckler Club, LLC should submit any 
documents that may further support their claim. 
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INDIVIDUAL ABILITY TO PAY CLAIM 
Financial Data Request Form 


 
 
 
This form requests information regarding your financial status. The data will be used to evaluate your ability 
to pay for environmental clean-up or penalties. If there is not enough space for your answers, please use 
additional sheets of paper. Note that we may request further documentation of any of your responses. We 
welcome any other information you wish to provide supporting your case, particularly, if you feel your 
situation is not adequately described through the information requested here.  Failure to answer all the 
questions clearly and completely may result in denial of your claim of inability to pay. 
 
 
 


Certification 
 
Under penalties of perjury, I declare that this statement of assets, liabilities, and other information is true, 
correct, and complete to the best of my knowledge and belief. I further understand that I will be subject to 
prosecution by the United States Government to the fullest extent possible under the law should I provide 
any information that is not true, correct, and complete to the best of my knowledge. 
 


Signature  Date 
 
 


  


 
 


Name:  


Spouse’s Name:  


Address: 
 


 


County of Residence:  
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PART I.   BACKGROUND INFORMATION 
 
1. MEMBERS OF HOUSEHOLD   (List the head of the household and all persons living with you) 


 
Name Age Relationship to Head of Household Currently 


Employed? 


1.    


2.    


3.    


4.    


5.    


6.    
. 


7. .    


 
2. Employment    (List all jobs held by persons in the household) 


 
Name Employer Length of 


Employment 
Annual Salary 


1.    


2.    


3.    


4.    


5.    


6.    
. 


7. .    


 
2a. If you have other employment, state the name and address of your employer, the position held by 


you, the date(s) you began this employment, period of payment and salary. 
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2b. Are you self-employed or do you own all or any part of a business as sole owner, partner, or 
stockholder? 


 


 


 
 
2c. If your answer to the previous question is in the affirmative, state the name and address of the 


business, the type of business conducted, the form of business organization, (e.g. corporation, 
partnership, sole proprietorship), the date you acquired your interest in the business, the nature of 
your ownership interest, the present value of your interest, how and when you draw from it, your 
office or position in the business, the name and address of each officer, director, or partner of the 
business, and the name and address of each location at which the business is conducted. 


 


 


 


 


 


 


 


 


 
2d. Were any articles of incorporation, partnership or certificates of doing business under a fictitious 


name filed with any governmental agency by the enterprises mentioned in the preceding question? 
 


 
2e. If so, for each such filing, state: (i) the nature of the document filed, (ii) the location where filed; and 


(iii) the date of filing. 
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3. INCOME (List all income earned by persons in the household.  If members of the household other 
than the applicant and spouse earn income, please itemize on a separate page. 


 
  Gross (Pre-Tax) Period of Payment (Check One) 
Source Applicant Spouse Weekly Monthly Quarterly Yearly 
Wages/Salaries             
Sales Commissions             
Investment Income (interest, 
dividends, capital gains, etc.)             


Net business Income             
Rental income             
Retirement income (Pension, 
Social Security, etc.)             


Child Support             
Alimony             


Other income.  
(please itemize)             


 
3a. If your spouse or any dependent claimed by you is self-employed or owns all or any part of a 


business, state the name and address of the business, the nature of his or her ownership interest 
therein, and the amount of the income derived there from. 


 


 


 


 


 


 
3b. Give an accurate account of the financial condition of this business for the last three years, 


including statements of profit and loss, assets, inventories, liabilities, gross and net income, and the 
amount of any undistributed profits in the business. 


 
(PLEASE ATTACH) 


  
3c. State the source and amount of any income received by (1) you, (2) your spouse, and (3) your 


dependents, other than that stated above. 
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3d. What accounts receivable, notes receivable, checks for $1000 or more, mortgages, liens, leases, 
royalties, or pledges of personality do (1) you, (2) your spouse, or (3) your dependents, own or 
hold, whether in your name or the name of another, what is their value, and where are the 
evidences of ownership located? 


 


 


 


 


 


 


 


 


 


 


 
3e. When and where did you last file a Federal income tax return, and what was the amount of the 


gross income reported therein?   Please attach SIGNED copies of Federal income tax returns for 
the last three (3) years, including all schedules and attachments. 
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PART II.  CURRENT LIVING EXPENSES 
 
In the table below, please list personal living expenses which were typical during the last year and indicate if 
any of these values is likely to change significantly in the current year.  Please do not include business 
expenses.  If you are the owner of an operating business, please attach any available financial statements. 
 
Provide the Current Living Expenses in the timeframe most convenient to you.   Thus, you may use Amount 
per week, or Amount per month, or Amount per quarter, or Amount per year. 
 


Expense 
Amount 


per 
week 


Amount 
per 


month 


Amount 
per 


quarter 
Amount 
per year 


For Agency Use 
ONLY 


A. Living Expense      


   1. Rent or Mortgage Payment      


   2. Home Maintenance      
   3. Auto fuel maintenance / 
other transportation      


   4. Utilities      


        a. Fuel (gas, oil, propane)      


        b. Electric      


        c. Water/sewer      


        d. Telephone      


   5. Food      


   6. Clothing, personal care      


   7. Medical costs      


B. Debt Payments      


   1. Car payments      


   2. Credit card payments      


   3. Other loan payments      


   4. Other loan payments      


C. Insurance      


   1. Household Insurance      


   2. Life Insurance      


   3. Automobile Insurance      


   4. Medical Insurance      


D. Taxes      


   1. Property Taxes      


   2. Federal income taxes      


   3. State income taxes      
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Expense 
Amount 


per 
week 


Amount 
per 


month 


Amount 
per 


quarter 
Amount 
per year 


For Agency Use 
ONLY 


   4. FICA      


E. Other Expenses      


   1. Childcare      


   2. Current School tuition      


   3. Legal or Prof Services      
   4. Other (itemize on separate 
sheet)      


Total Current Expenses      
 


PART III.  NET WORTH 
 
Please provide the following information to the best of your ability. Data should be as current as possible. 
Estimates are acceptable; please note all estimates with an “estimated.” 
 
If you are the sole proprietor of a business, please list business assets and liabilities in addition to personal 
assets and liabilities. Please list the business assets and liabilities on a separate form. 
 
1. BANK ACCOUNTS (Checking, NOW, Savings, Money Market, CDs etc.) 
 
Describe and state ownership and value of any account or shares held by (1) you, (2) your spouse, (3) your 
dependents, or (4) anyone on your behalf in any bank, building and loan association, saving institution, 
cooperative, or credit union. 
 


 
Name and Address of Bank or Institution Type of Account Current Balance 


1.   


2.   


3.   


4.   


5.   


6.   


For Agency Use only- Total Current Balance in Bank Accounts  
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2. INVESTMENTS (Stock, Bonds, Mutual Funds, Options, Futures, Real Estate Investment trusts, 
etc.) 


 


Name and Address of Bank or Institution Number of Shares or 
Units 


Current Market 
Value 


1.   


2.   


3.   


4.   


5.   


6.   


For Agency Use Only- Total Estimated Market Value of Investments  


 
3. RETIREMENT FUNDS AND ACCOUNTS (IRA, 401K, Keogh, vested interest in company 


retirement.) 
 


Description of Account Estimated Market 
Value 


1.  


2.  


3.  


4.  
 
4. LIFE INSURANCE POLICIES (Whole Life, Universal Life, etc.) 


 
State the names and address of all insurers with whom you have policies of life or accident insurance; give 
the date, face value, and cash surrender value of each policy, and specify which policies are payable to your 
estate. 


 
Policy Holder Issuing Company Policy Value Cash Value 


1.    


2.    


3.    


4.    


5.    


For Agency Use Only- Total Value of Life Insurance Policies  
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5. VEHICLES 
 
5a. VEHICLES USED FOR COMMUTING PURPOSES ONLY 


 
Brand and Model Year Estimated Market 


Value 
1.   


2.   


3.   


For Agency Use Only- Total Estimated Market Value of Vehicles  
 


5b. OTHER VEHICLES (Cars, Trucks, Motorcycles, Motor Homes, Travel Trailers, Boats, Airplanes, 
etc.) 


 
Brand and Model Year Estimated Market 


Value 
1.   


2.   


3.   


For Agency Use Only- Total Estimated Market Value of Vehicles  
 
6. Personal  Property  


 
Describe the Household Goods and Furniture, Jewelry, Art, Antiques, Collections, Precious Metals, etc. 
valued at $1000 or more per item or $5000 or more in the aggregate owned by (1) you, (2) your spouse, or 
(3) your dependents. 
 


Type of Property  Estimated Market Value 
1.   


2.   


3.   


4.   


5.   


6.   


For Agency Use Only - Total Estimated Market Value of Personal Property    
 
7. REAL ESTATE 


 
7a. PRIMARY RESIDENCE (Home - List only one such residence) 


 
Location Legal Description of Property Estimated Market Value 


   







10 
 


 
7b. OTHER REAL ESTATE ( Land, Buildings, Land with Buildings, Mineral Rights) 


 
Location Legal Description of Property Estimated Market 


Value 
1.   


2.   


3.   


For Agency Use Only- Total Estimated Market Value of Real Estate  
 
8. OTHER ASSETS 


 
8a. Have you made or do you hold or own, or have a lien upon, any claim by suit or otherwise against 


the United States or any other party? 
 


 


 
8b. Vested or contingent future interests 


 
i. Do you have any vested or contingent future interest in any property, or to the payment of any 


money, for any reason whatsoever? 
 


 
ii. If so, state the nature and source of such interest, the location of the property, the identity and 


address of any person or institution that may be involved, the circumstances that will cause the 
property or money to inure to your benefit, and the probable value or amount thereof. 


 


 


 


 


 


 
8c. Property held in trust 


 
i. Is any money or property held in trust for (1) you, (2) your spouse, or (3) your dependents? 
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ii. If so, state the name and address of the trustee or other fiduciary, identify the trust, state what 
monies or property are held in trust, the value thereof, and the date upon which the trust is to 
terminate. 


 


 


 


 


 


 
8d. If any monies or property are held in trust for (1) you, (2) your spouse, or (3) your dependents, state 


the amount of income which is or may be received therefrom, the timing of such payments, give the 
value of the corpus of trust which may be distributed to (1) you, (2) your spouse, or (3) your 
dependents, and the expected date of distribution. 


 


 


 


 


 


 
8e. What other sources of income or property, actual or potential do (1) you, (2) your spouse, or (3) your 


dependents have which you have not disclosed in answer to previous questions and what is the 
value thereof? 


 
Type of Asset Estimated Market Value 


1.  


2.  


3.  


4.  


5.  


For Agency Use Only- Total Other Assets  
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9. CREDIT CARDS AND LINES OF CREDIT 
 
Credit Card/Line of Credit (Type) Owed To Balance Due 


1.   


2.   


3.   


4.  
. 


 


5.   


6.   


For Agency Use Only - Total Balance Due on Credit cards and Lines of Credit  


 
10. VEHICLE LOANS (Cars, Trucks, Motorcycles, Motor Homes, Travel Trailers, Airplanes, etc) 
 


Vehicle (Model and Year) Owed To Balance Due Start 
Date 


End 
Date 


1.     


2.     


3.     


4.     


For Agency Use Only - Total Balance Due on Vehicle Loans    


 
11. FURNITURE AND HOUSEHOLD GOODS LOANS: 
 


Type of Loan Owed To Balance Due Start 
Date 


End 
Date 


1.     


2.     


3.     


4.     


For Agency Use Only- Total Balance Due- Furniture & HHG Loans  
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12. MORTGAGES AND REAL ESTATE LOANS:  
 


Type of Loan Owed To Property Secured Against Balance Due Start 
Date 


End 
Date 


1.      


2.      


3.      


4.  
. 


    


For Agency Use Only- Total Balance Due- Mortgages and Real Estate loans   


 
13. OTHER DEBT (Amounts due to individuals, Fixed Obligations, Taxes Owed, Overdue Alimony 


Child Support, etc. 
 
13a. Are any suits or judgments pending against you? 


 


 


 


 


 


 
13b. If so, state the full details, including the dates and amounts of recent payments thereon 


made for you and whether your salary has been garnished and by whom. 
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Type of Debt Owed To Balance Due Start 
Date 


End 
Date 


1.     


2.     


3.     


4.     


5.     


For Agency use only- Total Balance Due on Other Debt   


 
PART IV.  ADDITIONAL INFORMATION 
 
Please respond to the following questions. For any question that you answer "Yes" please provide additional 
information on separate pages or at the bottom of this page. 
 


QUESTION YES NO 


1. Do you have any reason to believe that your financial situation will change during the next 
year? 


  


2. Are you currently selling or purchasing any real estate?   


3. Is anyone (or any entity) holding any real or personal property on your behalf, (trust)?   


4. Are you the party in any pending lawsuit?   


5. Have any of your belongings been repossessed in the last three years?   


6. Are you a Trustee, Executor, or Administrator?   


7. Are you a participant or beneficiary of an estate or profit sharing plan?   


8. Have you declared bankruptcy in the last seven years?   


9. Do you receive any type of federal aid or public assistance?   
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CDFW Vegetation Classification and Mapping Program Review of Point Buckler Tidal 
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State of California – Natural Resources Agency  EDMUND G. BROWN JR., Governor 
DEPARTMENT OF FISH AND WILDLIFE  CHARLTON H. BONHAM, Director  


Director’s Office 
1416 Ninth Street, 12th Floor 
Sacramento, CA  95814 
www.wildlife.ca.gov 


Conserving California’s Wildlife Since 1870 


 
To: Benjamin Martin 
Environmental Scientist 
SF Bay Regional Water Board 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 
 


Re: Summary of CDFW Vegetation Classification and Mapping Program Review of 
Point Buckler tidal wetland conversion. 


November 14, 2016 


Dear Mr. Martin, 


We reviewed the formal complaint (NO. R2-2016-1008) lodged by the Water Board on 
the matter of alteration and destruction of tidal wetland at Point Buckler, Suisun Marsh, 
Solano County. We did this in our capacity as the principle scientific authorities on 
vegetation and habitat mapping of Suisun Marsh, the larger marsh including Point 
Buckler. The Vegetation Classification and Mapping Program has produced detailed 
vegetation maps and collected and monitored numerous vegetation samples throughout 
Suisun Marsh since 1999 and has mapped and remapped the vegetation of Point 
Buckler and the surrounding Suisun Marsh seven times (once every 3 years) since 
1999. The mapping and vegetation assessment maps and reports are available through 
the Department of Fish and Wildlife’s web portals 
(https://www.wildlife.ca.gov/Data/VegCAMP/Reports-and-Maps and 
https://www.wildlife.ca.gov/Data/GIS/Vegetation-Data ). 


Our findings agree with the summary of events and impacts covered in sections B and 
D of the Administrative Civil Liability Complaint (hereby referred to as “the Complaint”) 
written by the San Francisco Bay Region Water Quality Control Board (NO. R2-2016-
1008).  


Based on our understanding of the habitat that has been altered as a result of the 
recent activity at Point Buckler (further referred to as “the Site”), we concur with the 
findings listed in Section C of the Complaint, that among other things, the wetlands at 
the Site would have contributed to food web productivity and export to the Bay in 
support of Delta smelt, and feeding habitat for threatened and endangered species of 
salmonids, and the wetlands impacted at the Site could have been viable habitat for the 
following State Sensitive Species: Black Rail, Ridgway’s rail, salt marsh yellowthroat, 
Suisun song sparrow, salt marsh harvest mouse, and longfin smelt.  


Our review of the evidence from our mapping also agrees with the findings in the 
Complaint summarized under Section F. This specifically includes: 1. The great 
majority of the land surface at the Site was tidal marsh, prior to the recent alterations 
since 2013, at least since July 1988, which coincides with the oldest aerial photographs 



http://www.cdfw.ca.gov/

https://www.wildlife.ca.gov/Data/VegCAMP/Reports-and-Maps

https://www.wildlife.ca.gov/Data/GIS/Vegetation-Data
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we had the ability to review, and furthermore, that the original ditch and levee 
constructed prior to July 1988 had clear evidence of deterioration that enabled it to allow 
regular tidal influence to the interior marsh of the site at multiple areas. We also concur 
with the findings that construction of the new levee negatively impacted the vast 
majority of tidal marsh present prior to the recent activities (approximately 30 acres). 
With regard to the current ecological viability of the wetlands in the interior of the Site 
we also concur with findings under points 52c, 53, and 54 of the Complaint that the tidal 
marsh inboard of the new levee is being drained and thus is drying out. Wetland 
vegetation within the levee was brown and growth had stopped or was significantly 
decreased, despite the date of the imagery being well within the greening-up period of 
normal healthy marsh for that time of year (April 1, 2015).  


More specifically: based on April 2015 aerial photos, by that date the interior marsh 
exhibited reduced growth and showed primarily dead stems of the emergent bulrush 
and cattail (primarily: Schoenoplectus acutus and Typha angustifolia) compared to the 
spring 2014 imagery. The dying emergent marsh vegetation was not due to any 
differences in seasonal growth conditions since the same types of vegetation elsewhere 
in adjacent areas of the Suisun Marsh (outside of the Site) showed green stems of living 
marsh vegetation. Instead, it corresponded to drying of the interior marsh as a result of 
the digging of the deep borrow ditch, dropping water levels, and the severing of any tidal 
connections. Following the drying of the interior marsh, it appears that the invasive non-
native plant Perennial pepperweed (Lepidium latifolium) increased in cover around the 
northeastern dendritic channel. We would expect other invasive plants to increase with 
the physical removal of cover and the dropping of water levels through the center of the 
island. 


Yours sincerely, 


 


Todd Keeler-Wolf, Ph.D. 
Lead Ecologist 
Vegetation Classification and Mapping Program 
Biogeographic Data Branch 
1416 9th Street, Suite 1266 
Sacramento, CA 95814 
(916) 324-6857 
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DECLARATION OF ADRIENNE KLEIN 


I, Adrienne Klein, declare as follows: 


1. Mr. Sweeney has stated at least three times since the inception ofthe BCDC enforcement 
action, that he was informed that Point Buckler is not located in BCDC jurisdiction. I never made 
this statement. I believe Mr. Sweeney drew false conclusions from second hand information as 
explained below. 


2. During a site visit to the Point San Pablo Yacht Harbor (PSPYH) on November 18, 2010, I 
observed and photographed a series of stored boat docks moored on the east side of the 
marina basin . I concluded that they were stored because they were tied together and not being 
used to moor vessels. Upon inquiry, the owners of the PSPHY, Eric and Roslyn Johnson, 
informed me that Rick Moseley of Salt River Construction, had asked if he could store the docks 
at the PSPYH and they had acquiesced. 


3. On July 14, 2011, Ande Bennett apparently spoke by telephone to Rick Moseley, Salt River 
Construction, following which she sent an email to him to confirm her understanding that the 
docks that Salt River Construction apparently and eventually took to Chipps Island would be 
towed to Herman and Helen's Marina at Empire Tract Island by July 31, 2011, where they would 
be used to replace that marina's docks (Enforcement File No ER2011.028). 


4. On November 9, 2011, I sent an email to Zack Cohn, Salt River Construction, informing him that 
Mr. Johnson, PSPYH, had informed me that the stored docks had been removed from his 
marina and, as such, requesting written confirmation of this fact. I requested the date of 
relocation, the destination and a photograph (Enforcement File No ER2011.028). 


5. On November 9, 2011, Mr. Cohn informed me that the docks had been towed a couple of 
months prior to Spinner Island, which is located east of Chipps Island. In a follow-up email, he 
changed the location to Chipps Island. Mr. Cohn did not send me a map of the location to which 
the docks had been towed (Enforcement File No ER2011.028). 


6. Following receipt of this email, I closed Enforcement Case No. ER2011.028, and reported this 
fact in the 2011 Year-End Enforcement Report, because I believed that the docks had be 
relocated outside of BCDC's McAteer-Petris Act (MPA) jurisdiction. 


7. I don't know why I did not inquire of Mr. Cohn where on Chipps Island the docks had been 
located since it is located entirely within BCDC's Suisun Marsh Preservation Act jurisdiction. 
Instead, I drew an incorrect conclusion that they were going to be located east of the eastern 
boundary of the MPA jurisdiction. 


8. I believe I never received a call from, or placed a call to, John Sweeney concerning this- or any 
other - matter. Enforcement File No ER2011.028 lacks any records of a conversation between 
Mr. Sweeney and me, which affirms my belief. 
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9. I never stated to Salt River Construction or anyone else that Point Buckler Island is not located 
in BCDCD's jurisdiction. I never heard of Point Buckler Island until Spring 2014, when my 
colleagues Cody Aichele and Joe LaClair reported their observations of an apparent violation 
involving heavy equipment, levee work and new boat docks at this location following their tour 
of the marsh in March 2014, with Steve Chappell, ED, SRCD. 


10. Prior to September 19, 2016, I never saw the email dated August 31, 2011, from Mr. Cohn to 
Mr. Sweeney, submitted with Mr. Sweeney's Declaration. The title of this email is "Chips Island 
Sport and Social Club- Docks to be Moved." In the body of the email, Mr. Cohn states that the 
docks were going to be placed on the upland. In the body of the email, Mr. Cohn states that I 
" unofficially" informed him that placing the docks on the upland was "ok." 


11. Therefore, it appears that Mr. Cohn believed the docks were going to be located on the upland 
of Chipps Island and not in the water at Point Buckler or Chipps Island. To my knowledge, there 
is no such entity as the "Chips Island Sport and Social Club." Instead, I understand that Mr. 
Sweeney owns and operates the Point Buckler Sport and Social Club on Point Buckler Island and 
that he also owns Chipps Island. Through inference, error, or both, Mr. Sweeney drew an 
incorrect conclusion that because BCDC staff "unofficially" stated that it was "ok" to place 
docks on the upland of Chipps Island, that Point Buckler Island was not located in BCDC's 
jurisdiction. 


12. Four years later, in April, 2015, during a boat ride from the Martinez Marina, Contra Costa 
County, to Point Buckler Island, Solano County, with Mr. Sweeney, three other members of the 
BCDC staff, and me, we passed a series of abandoned docks in poor condition in the channel 
that separates Chipps and Spinner Islands. Mr. Sweeney informed us that these were the docks 
that Salt River Construction had towed from the PSPYH four years prior. Though I do not recall 
precisely what I said to Mr. Sweeney that day about this observation, I believe that I informed 
Mr. Sweeney that they were located in, and should be removed from, BCDC's jurisdiction. I 
believe Mr. Sweeney stated that he had done Salt River Construction a favor in allowing them 
to store the docks offshore from his property and that they had failed to ever cut up and 
dispose ofthe docks and that Mr. Sweeney didn't plan on assuming the expense of doing it 
himself. Mr. Sweeney had done the favor because, he stated, he had grown up with Rick 
Moseley and his brothers in Marin County. Mr. Sweeney did not tell me that I had informed him 
during a prior conversation that it was okay to place the docks at this location. 


13. Following this boat trip, on April 13, 2015, I contacted Salt River Construction and reached Dave 
(Cohn), and directed them to remove the boat docks (i.e. marine debris) from SF Bay. Dave told 
me Zack (Williams) would call be back on the 1ih. Having not. received a call from Zack on April 
1ih, on April 22, 2015, I called back. No one answered the telephone, so I left a message asking 
for a call back from Zack or Rick (Moseley) to remove the docks from the PSPYH, now at Chipps 
Island, from the Bay. Enforcement File No ER2011.028 lacks any further record of 
communication between Salt River Construction and BCDC. I have no recollection that anyone 
from Salt River Construction called me back and, as of the date of this declaration, to my 
knowledge, the docks are still being stored in the Bay adjacent to Chipps Island. 
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14. As stated, I believe Mr. Sweeney is incorrect in stating that he and I spoke about the Salt River 
boat docks and BCDC's jurisdiction. Prior to learning from the ACOE about the placement of a 
shipping container in a levee breach at Chipps Island by Mr. Sweeney, I had never heard of him. 
Mr. Sweeney took a risk in conducting work on Chipps and Point Buckler Islands without first 
contacting and obtaining permits from the SRCD, the RWQCB, the ACOE and/or BCDC. Any one 
of these agencies would have referred him to the others. 


15. BCDC records show that the agency has issued two cease and desist orders, entered into one 
settlement agreement and written six enforcement letters to property owners in the marsh. It 
is also possible that some of the marsh development permits were issued after-the-fact for 
work that had already occurred. 


I declare under penalty of perjury under the laws of the State of California that the foregoing is true 
and correct. 


September 23, 2016 
Date ADRIENNE KLEIN 











 


 


 


 


 


49b. Declaration of Ming Yeung, November 1, 2016 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 











DECLARATION OF MING YEUNG


I, Ming Yeung, declare as follows:


1. I am currently employed as a Planner with the City and County of San Francisco.


2. From approximately January 14, 2005 to October 9, 2015, I was employed as a Coastal Program


Analyst with the San Francisco Bay Conservation and Development Commission (BCDC).


3. I have read pages 51-52 of the Reporter's Transcript of the October 6, 2016 Enforcement


Committee Meeting, at which John Sweeney testified that he contacted me in approximately


March 2011 to inquire whether Point Bucker Island is in BCDC's jurisdiction and that I later


called him back and stated that it is not in BCDC's jurisdiction.


4. I have no recollection of ever speaking with John Sweeney.


5. I have no recollection of ever receiving an inquiry from anyone as to whether Point Buckler


Island is in BCDC's jurisdiction.


declare under penalty of perjury under the laws of the State of California that the foregoing is true


and correct.


Date MI G Y NG











 


 


 


 


 


49c. BCDC Recommended Enforcement Decision, September 23, 2016 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 











	


	


September	23,	2016	
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I.	 SUMMARY	OF	BACKGROUND	TO	THE	ALLEGED	VIOLATIONS	


This	enforcement	proceeding	involves	alleged	violations	of	the	McAteer-Petris	Act	(MPA)	


and	the	Suisun	Marsh	Preservation	Act	(SMPA)	at	Point	Buckler	Island,	which	is	located	in	the	


primary	management	area	of	the	Suisun	Marsh	in	Solano	County	(the	Site).		Point	Buckler	Club,	


LLC	owns	the	Site.		Mr.	Sweeney	is	a	principal	of	Point	Buckler	Club,	LLC	and	owned	the	Site	


from	approximately	April	19,	2011,	to	October	27,	2014,	when	he	conveyed	the	Site	to	Point	


Buckler	Club,	LLC.			(Mr.	Sweeney	and	Point	Buckler	Club,	LLC	are	collectively	referred	to	as	


Respondents.)	


The	MPA	requires	any	person	wishing	to	place	fill,	extract	materials,	or	make	any	


substantial	change	in	use	of	any	water,	land,	or	structure,	within	the	area	of	the	Commission’s	


jurisdiction,	including	the	Site,	to	obtain	a	permit	from	the	Commission.		Govt	Code	§	66632(a).	


The	SMPA	generally	requires	any	person	wishing	to	perform	or	undertake	any	


“development,”	as	that	term	is	broadly	defined	in	Public	Resources	Code	Section	29114(a),	in	


the	primary	management	area	of	the	Suisun	Marsh,	including	the	Site,	to	obtain	a	marsh	


development	permit	(MDP)	from	the	Commission.			Pub.	Res.	Code	§§	29500,	29501.		However,	


no	MDP	is	required	for	any	development	specified	in	the	component	of	the	local	protection	


program	(LPP)	for	the	Suisun	Marsh	prepared	by	the	Suisun	Resource	Conservation	District	


(SRCD)	and	certified	by	the	Commission.	


The	SRCD’s	component	of	the	LLP,	known	as	the	Suisun	Marsh	Management	Program	


(SMMP),	consists	of	a	number	of	elements	including,	but	not	limited	to,	individual	water	


management	programs	(commonly	referred	to	as	individual	management	plans	or	IMPs)	for	


each	privately-owned	“managed	wetland”	within	the	primary	management	area	of	the	Suisun	


Marsh.		The	SMPA	defines	the	term	“managed	wetland”	to	mean	“those	diked	areas	in	the	


marsh	in	which	water	inflow	and	outflow	is	artificially	controlled	or	in	which	waterfowl	food	


plants	are	cultivated,	or	both,	to	enhance	habitat	conditions	for	waterfowl	and	other	water-


associated	birds,	wildlife,	or	fish….”	Pub.	Res.	Code.	§		29105.	
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In	1984,	IMPs	were	developed	for	each	privately-owned	managed	wetland	in	the	primary	


management	area	of	the	Suisun	Marsh,	including	the	Site,	and	were	certified	by	the	


Commission.		The	IMP	for	the	Site,	denominated	the	“Annie	Mason	Point	Club”	(Annie	Mason	


IMP),	states	that	the	club	is	contained	within	a	single	levee	surrounded	by	Grizzly	Bay	to	the	


north	and	Suisun	Cutoff	to	the	south,	and	describes	two	water	control	structures,	one	on	the	


east	side	and	another	on	the	north	side	of	the	Site.		The	Annie	Mason	IMP	further	states	that	it	


is	“necessary	that	the	club	follows	a	regular	program	of	water	management,”	and	that:	


Proper	water	control	necessitates	inspection	and	maintenance	of	


levees,	ditches,	and	water	control	structures….Levees	require	


frequent	inspection	and	attention	to	prevent	major	breaks	from	


occurring.		


Substantial	evidence	demonstrates	that	since	at	least	the	late-1980s,	the	Site	was	never	


managed	in	accordance	with	the	Anne	Mason	IMP.		Among	other	evidence,	at	all	times	


subsequent	to	certification	of	the	Annie	Mason	IMP,	all	property	owners	within	the	Suisun	


Marsh,	including	the	Site,	have	been	subject	to	certain	regulatory	requirements	imposed	by	the	


United	States	Army	Corps	of	Engineers	(USACE)	under	the	Clean	Water	Act	and/or	the	Rivers	


and	Harbors	Act	of	1899,	which	have	been	set	forth	in	a	series	of	Regional	General	Permits	


(RGPs)	issued	for	successive	five-year	terms.		The	RGP	currently	in	effect,	RGP3	dated	July	8,	


2013,	regulates,	among	other	things,	levee	repairs	“to	repair	damage	from	storms	and	to	


counteract	subsidence	of	the	levees.”		The	RGP3	also	requires	property	owners	who	intend	to	


perform	repair	and	other	activities	regulated	by	the	permit	to	prepare	and	submit	to	SRCD	a	


report	(called	a	“work	request	form”)	that	describes	the	proposed	activities.		The	RGP3	gives	to	


the	SRCD	the	responsibility	to	compile	and	submit	to	the	USACE	the	reports	that	the	SRCD	


receives	from	property	owners.		Previous	versions	of	the	RGP	contained	regulatory	


requirements	of	similar	scope	and	content.		SRCD’s	records	since	1994	reveal	no	reports	


submitted	by	any	owner	of	the	Site	for	purposes	of	compliance	with	an	RGP	regarding	repair	or		
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maintenance	of	the	levees	at	the	Site.		This	complete	lack	of	SRCD	records	reflects	that	no	levee	


repair	or	maintenance	occurred	at	the	Site	for	at	least	almost	20	years	until	Mr.	Sweeney	


commenced	extensive	new	levee	construction	and	excavation	work,	as	discussed	below.					


Beginning	no	later	than	August	1988,	with	a	first	levee	breach,	the	areas	of	the	Site	formerly	


consisting	of	managed	wetlands	began	reverting	to	tidal	marsh	due	to:	(a)	the	lack	of	


maintenance	of	the	levees	and	water	control	structures;	(b)	the	constant	exposure	of	the	Site	


to	daily	tides	and	the	forces	of	the	waves	and	winds;	and	(c)	the	periodic	exposure	of	the	Site	to	


storm	events.		The	reversion	to	and	persistence	of	the	Site	as	tidal	marsh	continued	after	May	


1991	from	three	levee	breaches,	after	August	1993	from	five	levee	breaches,	and	after	August	


2003	from	seven	levee	breaches,	which	provided	daily	tidal	exchange	between	the	Bay	waters	


and	the	interior	channels	and	ditch,	and	provided	internal	tidal	circulation	throughout	the	Site.		


During	this	same	period,	due	to	the	progressive	erosion	and	deterioration	of	the	remnant	


levees,	portions	of	the	Site	interior	to	the	levees	were	subject	periodically	to	the	inflow	and	


outflow	of	tidal	waters	from	overtopping	of	the	levees.		


An	aerial	photograph	taken	in	April	2011,	the	month	Mr.	Sweeney	purchased	the	Site,	


shows	that	the	levees	at	the	Site	were	breached	at	seven	different	locations	and	the	entire	Site	


was	intersected	by	countless	tidal	channels	that,	together	with	the	remnant	interior	ditch,	and	


combined	with	periodic	overland	flow	of	tidal	waters	from	overtopping	of	the	remnant	levees,	


provided	internal	tidal	circulation	throughout	the	entire	Site.	


Before	Mr.	Sweeney	began	conducting	levee	construction	and	excavation	activities	at	the	


Site,	he	knew	that	the	placement	of	fill	on	levees	in	managed	wetlands	in	the	Suisun	Marsh,	


including	levee	repair	work,	requires	authorization	from	multiple	agencies.	In	June	2011,	Mr.	


Sweeney	contacted	the	SRCD	and	the	USACE	regarding	proposed	levee	repair	work	at	Chipps	


Island	(Club	915)	in	the	Suisun	Marsh.		SRCD	provided	Mr.	Sweeney	with	copies	of	the	USACE’s	


RPG	and	a	relevant	Biological	Opinion	prepared	by	the	National	Marine	Fisheries	Services,	and	


Mr.	Sweeney	completed	a	Corps	Wetlands	Maintenance	Permit	Application.		Working	with	


SRCD	through	the	permitting	process,	Mr.	Sweeney	obtained	authorization	from	the	Corps	to	
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perform	the	levee	repair	under	the	RGP.	However,	he	did	not	adhere	to	the	RGP3’s	conditions,	


and	on	October	24,	2011,	the	Corps	issued	a	Notice	of	Violation	to	Mr.	Sweeney	regarding	his	


unauthorized	work	at	Chipps	Island	that	resulted	in	an	illegal	discharge	of	fill.					


BCDC	staff	believes	that	when	Mr.	Sweeney	contemplated	the	nature	and	extent	of	the	


levee	construction,	excavation,	and	other	work	that	he	planned	to	perform	at	the	Site,	based	


on	his	experience	with	SRCD	and	the	USACE	to	authorize	a	levee	repair	at	Chipps	Island,	he	


made	a	knowing	and	intentional	decision	to	proceed	without	contacting	SRCD,	the	USACE,	or	


BCDC,	and	without	applying	for	any	of	the	permits	that	he	knew	or	should	have	known	were	


required.		Staff	further	believes	that	Mr.	Sweeney	intentionally	proceeded	without	contacting	


any	regulatory	agency	to	avoid	the	expense	and	delay	of	the	permitting	process,	including	the	


costs	that	would	have	been	associated	with	providing	mitigation	for	adverse	impacts	to	tidal	


marsh,	biological	resources,	and	water	quality.		Although	Mr.	Sweeney	may	have	considered	


that	he	might	later	have	to	obtain	after-the-fact	authorization	for	his	work,	by	proceeding	


without	applying	for	the	necessary	permits,	Respondents	benefitted	economically	by	being	able	


to	conduct	their	kiteboarding	business,	and	expand	their	kiteboarding	operations	in	the	


northwestern	portion	of	the	Site,	for	the	past	two	years	without	having	those	operations	


disrupted	or	damaged	from	tidal	action,	including	tidal	flooding	from	periodic	overtopping	of	


the	remnant	levees.	 	


II. SUMMARY	OF	THE	ESSENTIAL	ALLEGATIONS	IN	THE	VIOLATION	REPORT/COMPLAINT	FOR	
THE	ADMINISTRATIVE	IMPOSITION	OF	CIVIL	PENALTIES	


The	Executive	Director	issued	a	Violation	Report/Complaint	for	the	Administrative	


Imposition	of	Civil	Penalties	(Complaint)	to	Respondents	on	May	23,	2016.		Following	is	a	


summary	of	the	essential	allegations	of	the	Complaint:			


Over	an	approximately	20-year	period	before	Mr.	Sweeney	purchased	the	Site:	(a)	the	


levees	and	water	control	structures	were	not	maintained;	(b)	the	Site	was	subject	to	tidal	action	


and	consisted	of	tidal	marsh;	and	(c)	the	Site	did	not	contain	managed	wetlands	as	defined	in	


the	SMPA.		For	these	reasons,	when	Mr.	Sweeney	purchased	the	Site,	the	Annie	Mason	IMP	no	
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longer	applied	to	the	Site	and,	therefore,	no	potential	development	at	the	Site	was	specified	in	


the	SRCD’s	component	of	the	LLP.		Therefore,	at	the	time	Mr.	Sweeney	purchased	the	Site,	a	


MDP	from	the	Commission	was	required	pursuant	to	the	SMPA,	to	authorize	any	


“development”	(as	defined	in	Pub.	Res.	Code	§	29114(a))	at	the	Site,	and	a	permit	was	required	


by	the	Commission,	pursuant	to	the	MPA	(Government	Code	§	66632(a)),	to	authorize	the	


placement	of	any	fill	or	to	make	any	substantial	change	in	use	of	any	water,	land,	or	structure	at	


the	Site.		


Beginning	by	no	later	than	May	2012,	and	without	contacting	or	applying	for	a	permit	from	


BCDC	(and	without	contacting	SRCD	or	the	USACE),	Mr.	Sweeney	began	excavating	trenches	


and	ditches	in	tidal	marsh,	rebuilding	eroded	levees,	and	placing	fill	on	tidal	marsh	to	construct	


new	levees	at	the	Site.		This	work	included	but	may	not	have	been	limited	to	constructing	new	


levees	by	excavating	material	from	the	ditch	inside	the	eroded	levees	and	placing	such	material	


on	(a)	the	remnants	of	the	eroded	levees	in	locations	where	the	eroded	levees	remained;	and	


(b)	tidal	marsh	and	waters	of	the	State	inside	former	levee	locations	where	the	former	levees	


had	completely	eroded	and	disappeared	and	had	been	replaced	by	tidal	marsh.		In	addition,	


without	applying	for	or	obtaining	a	permit	from	BCDC,	Mr.	Sweeney	removed	one	of	the	former	


water	control	structures	from	the	Site	and,	in	approximately	September	2013,	replaced	a	


sunken	dock	located	in	the	southeast	portion	of	the	Site	with	a	larger	dock	at	the	same	


location.	Each	of	these	unauthorized	activities	constitutes	“development”	as	defined	in	Public	


Resources	Code	Section	29114,	and	the	construction	of	new	levees,	and	installation	of	a	


replacement	dock	each	constitutes	both	placement	of	fill	and	a	substantial	change	of	use	of	


land	and	water	under	Government	Code	Section	66632(a).	


Some	time	in	or	about	2014,	and	without	applying	for	a	permit	from	BCDC,	Respondents	


began	operating	the	Site	as	a	“Private	Sport	and	Social	Island	located	in	the	California	Delta.		


Ideally	suited	for	the	Bay	Area	/	Silicon	Valley	Executives	who	want	to	get	away	and	enjoy	kiting	


in	a	safe	and	secluded	environment	without	boarding	a	plane.”		www.pointbucklerisland.com.			
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See	www.facebook.com/pointbucklerclubVIP.			Such	activities	constitute	both	a	“substantial	


change	of	use	of	land	and	water”	under	the	MPA	(Govt	Code	§	66632(a))	and	“development”	


(as	defined	in	Pub.	Res.	Code	§	29114)	under	the	SMPA.	


On	November	14,	2014,	BCDC	staff	inspected	the	Site	and	identified	a	number	of	violations	


of	the	SMPA	and	the	MPA.		During	the	Site	inspection,	BCDC	staff	provided	Mr.	Sweeney	with	a	


copy	of	the	Annie	Mason	IMP	because	he	had	previously	informed	BCDC	staff	that	he	did	not	


have	a	copy	of	that	document	and	had	requested	a	copy.	


The	unauthorized	work	Respondents	performed	at	the	Site	from	May	2012	to	January	29,	


2015,	as	shown	in	a	series	of	aerial	photographs	and	Google	Earth	images,	includes	the	


following:		


1. Initiated	trench	excavation	and	filling	activities	by	no	later	than	May	2012;	


2. Installed	a	large	dock	in	Annie	Mason	Slough	and	began	grading	in	the	southeastern	


corner	of	the	Site	by	February	3,	2014;		


3. Conducted	levee	construction	and	ditch	excavation	activities	along	the	southern	and	


southwestern	portion	of	the	Site,	closing	two	of	the	tidal	breaches,	by	March	24,	2014;	


4. Conducted	levee	construction	and	ditch	excavation	activities	in	a	clockwise	direction	


around	to	the	northeastern	portion	of	the	site,	closing	off	the	five	remaining	tidal	breaches	and	


cutting	off	all	tidal	channel	connectivity	to	the	interior	of	the	Site,	by	August	6,	2014;	


5. Completed	the	final	segment	of	levee	construction	and	ditch	excavation	activities	along	


the	eastern	portion	of	the	Site	by	October	28,	2014;	and	


6. Excavated	three	crescent	ponds	in	tidal	marsh	in	the	interior	of	the	Site	by	January	29,	


2015.	


On	January	30,	2015,	BCDC	sent	a	letter	to	Respondents	regarding	the	unauthorized	work	


observed	during	the	November	14,	2014	Site	inspection.		The	letter	discussed	the	regulatory	


framework	governing	the	Suisun	Marsh	and,	in	particular	the	Site,	and	explained	that	based	on	
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available	information,	the	history	of	the	Site,	and	the	recent	Site	visit,	the	Site	had	never	been	


managed	in	accordance	with	the	Annie	Mason	IMP	and	had	long	ago	reverted	to	a	tidal	marsh	


due	to	neglect,	abandonment,	and/or	the	forces	of	nature.		The	letter	advised	Respondents	


that	a	MDP	from	BCDC	was	required	prior	to	performing	any	development	at	the	Site,	and	that	


any	work	that	could	not	be	retroactively	approved	through	such	a	permit	would	likely	need	to	


be	removed,	restoring	the	Site	to	tidal	marsh.		BCDC	staff	recommended	that	Respondents	


restore	the	Site,	following	BCDC	approval	of	a	professionally	prepared	plan,	or	begin	compiling	


a	MDP	application.		Furthermore,	BCDC	staff	requested	that	Respondents	stop	work	at	the	Site.			


A	Google	Earth	image	dated	April	1,	2015	shows	that	Respondents	continued	to	perform	


unauthorized	work	at	the	Site	after	receiving	BCDC’s	letter	dated	January	30,	2015	directing	


them	to	stop	work.		The	referenced	image	shows	new	work	(since	an	aerial	photograph	taken	


on	January	29,	2015)	including,	but	not	limited	to:		(a)	excavating	a	fourth	crescent	pond	in	tidal	


marsh	in	the	interior	of	the	Site;	(b)	placing	fill	in	the	ditch	for	a	road	to	cross	the	ditch	at	the	


west	side	of	the	Site;	(c)	placing	fill	on	tidal	marsh	for	a	road	to	the	water’s	edge	at	the	


northwestern	corner	of	the	Site;	(d)	mowing	vegetation	and	grading	for	a	road	on	tidal	marsh	


across	the	Site;	(e)	installing	containers	and	trailers	on	tidal	marsh	in	the	western	portion	of	the		


Site;	and	(f)	installing	another	trailer	or	container	on	the	east	side	of	the	Site.	


On	October	21,	2015,	representatives	of	BCDC,	the	San	Francisco	Bay	Regional	Water	


Quality	Control	Board	(Regional	Board),	United	States	Environmental	Protection	Agency,	and	


the	USACE	inspected	the	Site,	together	with	Mr.	Sweeney	and	his	counsel.	1	During	this	Site	


inspection,	BCDC	staff	observed	that	Respondents	had	performed	additional	work	since	the	


November	14,	2014	Site	inspection	including:		


A. Installed	a	dirt	“land	bridge”	over	culverts	by	placing	fill	at	two	locations	across	the	


drainage	ditch	to	provide	access	to	portions	of	the	Site;		
																																																								
1	The	findings	in	the	accompanying	proposed	Cease	and	Desist	and	Civil	Penalty	Order	include	
additional	information	regarding	the	Regional	Board’s	enforcement	action	against	
Respondents.		The	Regional	Board	issued	Cleanup	and	Abatement	Order	No.	R2-2016-0038	to	
Respondents	on	August	10,	2016.	
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B. Constructed	a	road	across	the	interior	of	the	Site;		


C. Excavated	four	semi-circular	ponds	in	the	interior	of	the	Site;		


D. Installed	a	new,	unauthorized	water-control	structure	in	the	western	portion	of	the	Site;		


E. Moved	two	storage	containers	from	the	northwestern	portion	of	the	Site,	where	they	


were	located	during	the	November	14,	2014,	Site	inspection,	to	the	interior	of	the	Site	and	


added	two	additional	storage	containers;		


F. Installed	a	goat	pen	and	brought	a	number	of	goats	to	the	Site;		


G. Removed,	mowed,	grazed,	and/or	flattened	tidal	marsh	vegetation	throughout	the	


interior	of	the	Site;	and		


H. Planted	approximately	14	trees	on	the	Site,	all	of	which	had	died,	apparently	due	to	high	


salinity	levels.	


An	aerial	photograph	dated	February	10,	2016,	shows	that	Respondents	continued	to	


perform	unauthorized	work	at	the	Site	after	receiving	BCDC’s	letter	dated	January	30,	2015	


directing	that	they	stop	work.		The	image	shows	new	work	(since	the	Google	Earth	image	dated	


April	1,	2015)	including,	but	not	limited	to,	installation	of	two	helicopter	landing	pads	and	


placement	of	three	wind-break	platforms,	all	on	tidal	marsh.			


On	February	17,	2016,	representatives	of	the	Regional	Board	performed	a	boat	survey	with	


the	Solano	County	Sheriff	Marine	Patrol	around	the	perimeter	of	the	Site	and	observed,	among	


other	things:	(a)	recent	unauthorized	grading	on	the	east	site	of	the	Site	that	appeared	to	be	


maintenance	or	repair	to	the	new	levee;	and	(b)	placement	of	two	mobile	helicopter	landing	


pads.	


On	March	4,	2016,	representatives	of	the	Regional	Board,	escorted	by	the	Solano	County	


Sheriff’s	Department,	inspected	the	Site	pursuant	to	an	Inspection	Warrant	issued	by	Solano	


County	Superior	Court.		During	this	inspection,	Regional	Board	staff	observed	that	Respondents	


had	performed	additional	work	since	the	October	21,	2015	Site	inspection	including:		(a)	
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installed	three	white	flat-rack	containers	around	two	green	closed	freight	containers	to	create	


an	enclosure;	(b)	installed	four	flat-rack	containers	(two	red	and	two	blue),	painted	with	a	


yellow	“H,”	as	two	helicopter	landing	pads,	one	landing	pad	on	the	eastern	side	and	one	on	the	


western	side	of	the	Site;	(c)	installed	a	green	gate	and	posts	across	the	ditch	crossing	on	the	


eastern	side	of	the	Site;	and	(d)	mowed	tidal	marsh	vegetation	throughout	an	approximately	


1.5-acre	area	on	the	eastern	side	of	the	Site	(this	area	had	not	been	mowed	on	October	21,	


2015).		In	addition,	Regional	Board	staff	observed	that	the	water	in	the	ditch	was	bright	green	


in	color,	and	notably	different	in	color	compared	to	the	water	in	Suisun	Bay,	indicative	of	


stagnant	and	eutrophic	conditions,	in	contrast	to	their	observation	during	the	October	21,	2015	


Site	inspection,	when	the	water	in	the	ditch	was	greenish	brown	in	color	and	not	noticeably	


different	in	color	in	comparison	to	the	water	in	Suisun	Bay.				


Respondents	have	violated	and	continue	to	violate	the	MPA	by	conducting	the	unpermitted	


activities	at	the	Site	as	described	herein,	including	but	not	limited	to:	


A. Placing	fill	in	waters	of	San	Francisco	Bay,	including	tidal	marsh,	by	constructing	and	


rebuilding	levees,	excavating	ditches	and	four	crescent	shaped	ponds,	installing	a	new	dock	in	


Annie	Mason	Slough,	constructing	roads,	and	placing	numerous	containers,	trailers,	and	other	


structures	and	two	helipads	on	tidal	marsh;	and	


B. Making	substantial	changes	in	the	use	of	water,	land,	or	structures	within	the	area	of	


the	Commission’s	jurisdiction	by:	(1)	closing	all	the	tidal	breaches	that	existed	in	2011	when	Mr.	


Sweeney	purchased	the	Site	and	thereby	cutting	off	all	tidal	activity	to	the	interior	of	the	Site;	


(2)	installing	a	new	water	control	structure	in	the	western	portion	of	the	Site;	(3)	draining	the	


Site	to	further	alter	the	pre-existing	tidal	marsh	hydrology;	(4)	removing	or	destroying	tidal	


marsh	vegetation	by	the	placement	of	fill,	excavation	activities,	mowing	activities,	drainage	


activities,	and	bringing	goats	to	the	Site	and	allowing	them	to	graze	on	the	tidal	marsh	


vegetation;	(5)	installing	numerous	trailers	and	containers	and	two	mobile	helipads	at	the	Site;	


and	(6)	developing	and	operating	the	Site	for	intensive	recreational	uses	including	but	not	


necessarily	limited	to	kite-boarding.				
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Respondents	have	violated	and	continues	to	violate	the	SMPA	by	conducting	unpermitted	


development	at	the	Site	as	described	herein,	including	but	not	limited	to:		(a)	placing	fill	in	


waters	of	San	Francisco	Bay,	including	tidal	marsh,	by	constructing	and	rebuilding	levees;	(b)	


excavating	ditches	and	four	crescent	shaped	ponds;	(c)	installing	a	new	water	control	structure	


in	the	western	portion	of	the	Site;	(d)	installing	a	new	dock	in	Anne	Mason	Slough;	(e)	


constructing	roads;	(f)	placing	numerous	containers,	trailers	and	other	structures	and	two	


mobile	helipads	on	tidal	marsh;	(g)	removing	or	destroying	tidal	marsh	vegetation	by	the	


excavation	activities,	mowing	activities,	and	bringing	goats	to	the	Site	and	allowing	those	goats	


to	graze	on	the	tidal	marsh	vegetation;	and	(h)	developing	and	operating	the	Site	for	intensive	


recreational	uses	including	but	not	necessarily	limited	to	kiting.	


III. SUMMARY	OF	A	LIST	OF	ALL	ESSENTIAL	ALLEGATIONS	EITHER	ADMITTED	OR	NOT	
CONTESTED	BY	RESPONDENTS	


Mr.	Sweeney	admits	that	he	purchased	the	Site	in	2011	and	transferred	the	property	to	the	


Point	Buckler	Club,	LLC	in	2014.			


Respondents	admit	or	do	not	contest	that	they	performed	the	levee	construction,	


excavation,	and	other	work	at	the	Site	as	alleged	(although	they	characterize	the	levee	


construction	as	levee	repair),	and	that	they	began	conducting	and	continue	to	conduct	a	


kiteboarding	operation	at	the	Site.	


Respondents	admit	that	the	SRCD’s	component	of	the	LLP	for	the	Suisun	Marsh	includes	


IMPs	for	each	privately	owned	“managed	wetland”	within	the	primary	management	area	of	the	


Suisun	Marsh,	and	that	in	1984,	BCDC	certified	the	Annie	Mason	IMP	for	the	Site.		Mr.	Sweeney	


admits	that	BCDC	staff	provided	him	a	copy	of	the	Annie	Mason	IMP	in	November	2014,	when	


they	visited	the	Site.	


Respondents	admit	that	there	are	numerous	aerial	photographs	of	the	Site,	that	various	


letters	were	exchanged	between	BCDC	staff	and	Respondents’	counsel,	and	that	BCDC	staff	and	


representatives	of	other	agencies	visited	the	Site	in	October	2015.	
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IV. DEFENSES	AND	MITIGATING	FACTORS	RAISED	BY	RESPONDENTS;	STAFF’S	REBUTTAL	
EVIDENCE	AND	ARGUMENTS	


Respondents’	arguments	fall	into	two	broad	categories.		First,	they	raise	potential	defenses	


that	challenge	the	Commission’s	jurisdiction	or	the	principal	allegations	in	the	Complaint	as	to	


their	liability	––	namely,	that	by	in	engaging	activities	that	constitute	"development"	under	the	


SMPA	and	placement	of	fill,	extraction	of	materials,	and/or	"substantial	change	in	use"	under	


the	MPA,	without	obtaining	a	permit	from	the	Commission,	Respondents	violated	both	of	these	


laws	and	thus	subjected	themselves	to	liability	for	the	enforcement	remedies	those	laws	


provide.		Under	both	laws,	those	remedies	include	a	cease	and	desist	order,	subject	to	terms	


and	conditions	necessary	to	ensure	compliance	with	applicable	requirements,	and	under	the	


MPA	those	remedies	also	include	an	appropriate	administrative	civil	penalty.		


Second,	Respondents	make	numerous	arguments	that	do	not	contest	their	liability	but	


rather	urge	that,	even	if	Respondents	violated	the	law,	there	are	mitigating	factors	that	make	it	


unfair,	unreasonable,	or	inequitable	to	hold	them	responsible	for	the	violations	through	the	


assessment	of	civil	penalties.		Because	these	potential	mitigating	factors	are	not	responsive	to	


the	primary	allegations	of	the	Complaint	regarding	Respondents’	liability,	they	pertain	


exclusively	to	exercise	of	the	Commission’s	discretion	in	weighing	the	statutory	considerations	


relevant	to	determining	an	appropriate	civil	penalty.			


A.	 Potential	Defenses	to	Liability			


1.	 BCDC	Has	Jurisdiction	Over	the	Site	Under	the	MPA.		Respondents	argue	that	BCDC	


staff	has	not	established	the	Commission’s	jurisdiction	over	the	Site	under	the	MPA,	and,	


therefore,	the	Commission	lack’s	jurisdiction	to	impose	a	penalty.		There	is	no	merit	to	this	


argument.		Statement	of	Defense	(SOD)	at	41:7-10	(i.e.,	page	41,	lines	7-10).	


At	the	time	Mr.	Sweeney	purchased	the	Site,	in	April	2011,	the	open	water	areas	at	


the	locations	of	seven	tidal	breaches	of	the	remnant	levee,	and	the	associated	tidal	channels	


allowing	tidal	exchange	with	locations	in	the	interior	of	the	Site,	clearly	were	waters	of	San	


Francisco	Bay	subject	to	tidal	action	under	Government	Code	Section	66610(a).		Moreover,	the	
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Commission’s,	San	Francisco	Bay	jurisdiction	under	Section	66610(a)	includes	both	“marshlands	


lying	between	mean	high	tide	and	five	feet	above	mean	sea	level”	and	“tidelands	(land	lying	


between	mean	high	tide	and	mean	low	tide).”		The	Regional	Board’s	experts	provided	


documentation,	included	in	the	record,	establishing	that	a	total	of	approximately	38.3	acres	of	


the	approximately	38.9-acre	Site	are	subject	to	the	Commission’s	MPA	jurisdiction,	including	


approximately	7.7	acres	of	marshlands	and	approximately	30.6	acres	of	tidelands.		Point	


Buckler	Technical	Assessment	Report,	Appendix	M	(Jurisdiction:	MPA	and	SMPA),	at	Table	M-1	


and	Figure	M-1.								


2.	 There	is	Substantial	Evidence	that	the	Annie	Mason	IMP	Was	Never	Implemented.		


Respondents	argue	that	no	evidence	supports	staff's	assertion	that	the	Annie	Mason	IMP	was	


never	implemented.		SOD	at	24:4-22.		To	the	contrary,	the	record	contains	substantial	evidence	


that,	to	the	extent	that	the	Annie	Mason	IMP	calls	for	periodic	inspection,	maintenance	and	


repair	of	levees,	these	activities	were	not	properly	carried	out	by	the	prior	owners	of	the	Site	


between	1984	and	2011.		The	Department	of	Water	Resources	(DWR)	document	that	


Respondents	disparage	(see	Complaint	at	¶	VI.I;	Chappell	Declaration	at	¶	12)	stands	as	one,	but	


by	no	means	the	only,	example	of	competent	evidence	that	the	record	contains	that	provides	


support	for	this	conclusion.		Moreover,	SRCD	Director	Chappell	is	competent	to	offer	testimony	


on	what	SRCD	records	show	with	regard	to	the	history	of	lack	of	levee	maintenance	or	repair	


activities	at	the	Site.		Mr.	Chappell’s	testimony	that,	in	contrast	to	the	owners	of	virtually	every	


other	privately-owned	managed	wetland	in	the	Suisun	Marsh,	there	is	not	a	single	record	of	the	


owners	of	Site	ever	having	applied	for	approval	under	the	applicable	USACE	RGP	for	any	


maintenance	project	or	activity	at	the	Site	provides	compelling	evidence	of	the	failure	of	the	


owners	of	the	Site	to	manage	their	property	in	accordance	with	the	Annie	Mason	IMP.	


3.	 Respondents’	Levee	Construction	Was	Not	Consistent	with	the	Annie	Mason	IMP.		


Respondents	argue	that	what	they	characterize	as	the	levee	"repair"	was	consistent	with	the	


Annie	Mason	IMP.		SOD	at	21:17-23:17.		However,	in	order	for	something	to	be	"repaired"	or	


even	"restored,"	there	must	be	something	that	is	the	object	of	such	an	undertaking.		The	
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evidence	in	this	matter	demonstrates	that	between	1984	and	2011,	the	owners	of	Site	


neglected	to	maintain	the	levee	around	the	perimeter	of	island	that	existed	in	1984	to	the	point	


that,	by	2011,	the	levee	no	longer	exercised	any	effective	control	over	the	inflow	onto	and	


outflow	of	water	from	the	island,	which	was	the	express	purpose	for	which	the	levee	was	


initially	constructed.		Thus,	from	a	purely	functional	standpoint,	the	previously	existing	1984	


levee	had	ceased	to	exist.		In	other	words,	there	was	no	longer	anything	to	repair,	maintain,	or	


even	restore.	


This	conclusion	finds	support	in	a	comparison	of	the	average	elevation	of	the	


remnant	levee	(5.71	ft.	NAVD88)	with	the	elevation	of	the	marsh	plain	on	the	interior	of	the	


island	(5.43	ft.	NAVD88).		It	also	finds	support	in	the	fact	that	only	17%	of	the	length	of	the	new	


levee	that	the	Respondents	constructed	around	the	Site	in	2014	was	constructed	in	the	


footprint	of	the	1984	levee.		In	other	words,	83%	of	the	length	of	the	levee	that	Respondents	


constructed	was	located	outside	the	footprint	of	the	1984	levee.		Accordingly,	the	levee	that	


the	Respondent	constructed	around	island	in	2014	is	properly	characterized	as	a	"new	levee,"	


not	a	levee	repair.	


4.	 Whether	work	specified	in	an	IMP	is	Exempt	from	SMPA	Permit	Requirements.		


According	to	Respondents,	BCDC	staff	"acknowledges"	that	work	specified	in	a	managed	


wetland	individual	management	plan	(IMP)	is	exempt	from	the	permit	requirements	of	the	


SMPA.		Pub.	Res.	Code	§	29500.			SOD	at	20:25-21:16.		In	asserting	this	defense,	Respondents	


misrepresent	BCDC	staff’s	position,	which	is	that	work	specified	in	an	IMP	is	exempt	from	the	


permitting	requirements	of	the	SMPA	only	if	the	IMP	is	in	fact	applicable	to	the	private	property	


on	which	the	work	is	being	undertaken.			


In	this	case,	the	staff's	position	is	that	the	Annie	Mason	IMP	was	no	longer	


applicable	to	Pt.	Buckler	when	the	Respondents	undertook	their	levee	construction	and	other	


development	activities	as	a	result	of	the	Site	no	longer	satisfying	the	SMPA's	definition	of	a	


"managed	wetland."		Respondents	place	great	emphasis	on	the	use	of	the	word	


"enhancements"	in	the	Suisun	Marsh	Protection	Plan	(SMPP)	in	the	context	of	a	description	
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of	the	SMPA's	permit	exemption.		However,	the	term	"enhancement"	does	not	appear	in	the	


SMPA,	the	SRCD’s	Suisun	Marsh	Management	Program,	or	the	Annie	Mason	IMP.		Moreover,	


the	passage	from	the	SMPP	cited	by	Respondents	also	makes	it	clear	that	regardless	of	whether	


any	particular	activity	is	described	as	"maintenance,	repairs,	or	enhancements"	the	SMPA's	


permit	exemption	does	not	apply	unless	the	activity	is	specifically	"described	in	the	


[management]	plans."		If	Respondents	are	arguing	that	the	SMPP's	use	of	the	term	


"enhancement"	means	that	an	owner	of	property	subject	to	an	IMP	can	do	whatever	he	wants	


to	on	his	property	without	a	permit,	regardless	of	whether	the	activity	is	or	is	not	described	in	


the	IMP,	staff	emphatically	disagrees.	


5.	 The	Commission’s	Alleged	Failure	to	Review	the	IMPs.		Respondents	argue	that	the	


Annie	Mason	IMP	must	remain	in	effect	because	BCDC	has	not	performed	the	5-year	reviews	of	


IMPs	as	allegedly	required	by	the	SMPA.		SOD	at	23:18-24:3.		Staff	fails	to	see	the	relevance	of	


this	"defense."		The	principal	issue	in	the	review	to	which	the	Respondents	refer	is	whether	or	


not	the	Suisun	Mash	local	protection	program,	including	its	various	components,	is	being	


properly	implemented.		The	issue	of	whether	or	not	any	particular	IMP	continues	to	apply	


to	private	property	in	the	primary	management	area	on	the	basis	of	whether	or	not	the	


property	to	which	it	pertains	is,	or	continues	to	qualify	as,	a	"managed	wetland"	is	an	issue	that	


is	totally	separate	and	distinct	from	the	issue	with	which	the	review	to	which	the	Respondents	


refer	is	concerned.	


6.	 Staff	Are	Allegedly	Wrong	In	Asserting	that	the	Annie	Mason	IMP	is	No	Longer	in	


Effect	Because	IMPs	Do	Not	Expire.		Respondents	argue	that	IMPs	“exist	in	perpetuity”	because	


the	SMPA	fails	to	expressly	provide	that	an	IMP	ceases	to	apply	to	privately-owned	property	in	


the	primary	management	area	when	that	property	ceases	to	be	operated	as	a	"managed	


wetland."		SOD	at	25:1-26:3.		Respondents	ignore	Public	Resources	Code	Section	29412.5,	


which	states	that	the	purpose	of	an	IMP	is	to	provide	standards	for	the	management	of	


"managed	wetlands."			


Respondents	also	claim,	erroneously,	that	the	SMPA,	through	provisions	governing	







Recommended	Enforcement	Decision	
Proposed	Order	No.	CDO	2016.02	
Page	16	
	
	


	


SRCD’s	operation,	obligates	the	owners	of	private	property	in	the	primary	management	area	to	


manage	their	property	as	a	"managed	wetland."		(Respondents	misconstrue	Public	Resources	


Code	Section	9962(a)	to	be	part	of	the	SMPA.		It	is	not,	but	rather,	is	contained	in	a	different	


division	of	the	Public	Resources	Code.)		Respondents’	argument	represents	a	serious	


misinterpretation	of	the	SMPA.		Nothing	in	the	SMPA	requires	an	owner	of	private	property	to	


manage	his	or	her	property	as	a	"managed	wetland."		What	the	SMPA	does	say	is	that	if	a	


property	owner	elects	to	so	manage	his	property,	he	must	do	so	in	accordance	with	the	


provisions	of	a	certified	IMP.			


7.	 BCDC	Was	Allegedly	Required	to	Issue	a	Permit	to	Abandon	Use	of	the	Site	As	A	


Managed	Wetland.		According	to	Respondents,	the	Site	must	continue	to	be	recognized	as	a	


managed	wetland	as	a	matter	of	law,	even	if	it	is	not	a	managed	wetland	as	a	matter	of	fact,	


unless	and	until	the	Commission	issues	a	permit	under	the	MPA	approving	an	"abandonment"	


of	the	“managed	wetland”	status.		SOD	at	26:4-12.		Respondents	base	this	argument	on	a	BCDC	


regulation	that	defines	“substantial	change	in	use”	under	the	MPA	to	include	“abandonment.”		


14	C.C.R.	§	10125(a).		Government	Code	Section	66632(a)	in	turn	requires	a	permit	for	any	


“substantial	change	in	use	of	any	water,	land,	or	structure….”		However,	it	does	not	follow	that	


a	permit	is	required	for	every	conceivable	incidence	of		“abandonment.”		


Government	Code	Section	66632(a)	requires	a	permit	where	a	person	wishes	to	


make	a	substantial	change	in	use.		The	term	“wishes”	implies	a	necessary	element	of	volition	or	


intent	before	an	act	of		“abandonment”	requires	a	permit.		Mere	neglect	is	not	sufficient	to	


trigger	the	need	for	a	permit.		There	is	no	evidence	that	the	neglect	that	resulted	in	the	


reversion	of	the	Site	to	tidal	marsh	was	the	result	of	a	conscious	choice	on	the	part	of	the	


previous	owners	of	the	Site	during	the	time	that	the	reversion	was	occurring.			


Even	if	an	argument	can	be	made	that	the	inaction	and	neglect	of	Respondents’	


predecessors	might	have	triggered	the	need	for	a	permit	under	the	MPA,	the	fact	that	no	such	


permit	was	applied	for	or	issued	does	not	negate	the	physical	facts	on	the	ground	of	a	reversion	


of	the	Site	to	a	tidal	marsh,	or	operate	as	an	obstacle	to	BCDC’s	ability	to	take	otherwise	
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appropriate	regulatory	action	in	light	of	such	a	reversion.		For	more	than	20	years	prior	to	Mr.	


Sweeney	purchasing	the	Site,	the	property	was	not	operated	as	a	managed	wetland.		Thus,	use	


of	the	Site	as	a	managed	wetland	was	abandoned	even	though	no	prior	owner	applied	for	or	


obtained	a	permit	from	BCDC.	


8.	 The	Site	Allegedly	Was	Not	a	Tidal	marsh.		Respondents	argue	that	in	April	2011	


when	Mr.	Sweeney	purchased	the	Site	it	was	not	a	tidal	marsh.		SOD	at	6:9-28	and	27:1-32:3.		In	


support	of	this	defense	Respondents	rely	on	what	they	characterize	as	"four	lines	of	evidence,"	


each	of	which	is	addressed	below.			


First,	Respondents	rely	upon	"evidence	of	the	white	debris	line	[also	known	as	the	


“wrack	line"]	at	the	island."		In	Respondents'	view,	because	aerial	photography	of	the	Site	


before	Respondents’	construction	of	the	new	levee	shows	the	"debris"	or	"wrack"	line	outboard	


of	the	remnant	levee,	this	means	that	"the	high	tide	did	not	overtop	the	old	levee	and	flow	into	


the	center	of	the	island."		In	a	supplemental	report,	the	Regional	Board's	independent	experts	


carefully	analyzed	the	merits	of	this	argument.		See	Experts'	Response	to	July	11,	2016	Evidence	


Package	(July	21,	2016)(Experts’	Response),	at	29-31.		Essentially,	their	conclusion	is	that	the	


position	that	"overtopping	of	levees	would	necessarily	result	in	deposition	of	driftlines	in	the	


interior	of	Pt.	Buckler	Island"	is	unsupportable	because,	among	other	things,	the	levee	and	


fringing	tidal	marsh...filter	and	trap	most	floating	tidal	litter	even	during	highest	tides	that	


overtop	levees."			In	addition,	the	wrack	line	is	not	a	static	line,	as	readily	evidenced	in	Figure	J-


3	of	the	experts’	May	2016	Technical	Assessment	Report.		In	that	figure,	which	compares	air	


photos	of	2011	and	2016,	the	debris	wrack	line	has	moved	further	inland	along	the	tidal	marsh	


on	the	outside	of	the	newly	constructed	levee,	evidencing	the	dynamic	versus	static	nature	of	


this	field	indicator.		


Second,	Respondents	rely	on	the	personal	observations	of	Mr.	Sweeney	who,	in	a	


declaration,	states	that	on	the	many	days	that	he	worked	on	the	Site,	he	"never	saw	the	island	


under	water."		Again,	the	Regional	Board's	experts	conducted	a	careful	evaluation	of	Mr.	


Sweeney's	claims.		Their	conclusion	was	that,	given	the	relative	infrequency	of	full	tidal	
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inundation,	it	was	unremarkable	that	Mr.	Sweeney	may	not	have	observed	the	island	in	


an	inundated	condition.		Experts’	Response,	at	4-5.		Respondents	also	claim	that	the	use	of	


heavy	machinery	on	the	Site	is	inconsistent	with	the	status	of	Pt.	Buckler	as	a	tidal	marsh.		The	


Regional	Board’s	experts	also	evaluated	this	argument,	and	found	that,	given	the	nature	and	


circumstances,	particularly	the	load-bearing	capacity,	of	the	vegetative	cover	on	the	island,	the	


fact	that	heavy	machinery	never	got	"stuck	in	the	mud,"	to	use	Respondents'	terminology,	was	


not	inconsistent	with	Pt.	Buckler's	status	as	a	tidal	marsh.		Id.	at	28-29.	


Third,	Respondents	rely	on	available	aerial	photography,	and	on	one	particular	


infrared	photo	(NOAA,	2013)	"taken	at	mean	high	water,"	and	argue	that	the	absence	of	visible	


ponding	on	such	photography	is	inconsistent	with	Pt.	Buckler's	status	as	a	tidal	marsh.		The	


2013	infrared	NOAA	photograph,	as	attached	to	the	analysis	prepared	by	Respondents’	


consultant,	Applied	Water	Resources,	entitled	"Conditions	at	Pt.	Buckler"	and	dated	October.	


16,	2015,	has	no	date	or	time	stamp	affixed	to	it,	nor	does	the	table	in	the	report	provide	any	


time	information	beyond	“2013,”	so	it	is	impossible	to	verify	if	or	whether	it	was	in	fact	"taken	


at	mean	high	water"	and	how	the	consultant	purportedly	determined	the	photo	to	represent	


mean	high	water.		Moreover,	as	the	Regional	Board’s	experts	note	in	their	response,	"the	type	


of	tall	vegetation	on	[Pt.	Buckler]	can	readily	obscure	tidal	inundation."		Experts’	Response,	at	6.		


Therefore,	the	absence	of	visible	ponding	in	the	subject	aerial	photographs	neither	conclusively	


refutes	nor	even	offers	any	contrary	evidence	whatsoever	regarding	the	status	of	Pt.	Buckler	as	


a	tidal	marsh.			


Fourth,	and	finally,	Respondents	argue	that	the	Regional	Boards’	experts	


acknowledgement	that	the	areas	on	Pt.	Buckler's	interior	marsh	plain	outside	of	channels	and	


ditches	do	not	experience	"daily	tidal	inundation"	means	that	such	areas	do	not	meet	the	


definition	of	"tidal	marsh"	set	forth	in	the	SRCD's	Suisun	Marsh	Management	Plan,	which	


defines	"tidal	marsh"	as	"areas…which	are	subject	to	daily	tidal	action."		However,	under	widely	


accepted	principles	of	tidal	marsh	hydrology,	"tidal	inundation"	does	not	represent	the	only	


way	in	which	a	tidal	marsh	can	be	considered	to	be	"subject	to	daily	tidal	action."		Specifically,	
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the	daily	ebb	and	flow	of	tidal	waters	in	a	tidal	marsh	renourishes	and	supports	a	high	water	


table	that	in	turn	results	in	the	saturated	soil	conditions	that	make	it	possible	for	obligate	and	


facultative	salt	marsh	vegetation	to	propagate	and	grow.		Thus,	in	this	sense	tidal	marsh	


vegetation	can	legitimately	be	considered	to	be	"subject	to	daily	tidal	action"	even	in	the	


absence	of	daily	inundation	of	the	marsh	plain	surface	soils.		See	Letter	from	Stuart	Siegel	to	


Marc	Zeppetello,	September	21,	2016	(re:	Role	of	Daily	Ebb	and	Flow	of	the	Tides	in	


Establishing	Tidal	Marsh).			


B.	 Potential	Mitigating	Factors	


1.	 BCDC	Staff	Is	Allegedly	Partially	Responsible	for	Respondents’	Violations.		


Respondents	argue	that,	for	a	number	of	reasons,	BCDC	staff	is	“at	least	partially	responsible	


for	the	problems	that	have	arisen	at	[the	Site]”	SOD	at	12:19.	


First,	Respondents	claim	that	BCDC	staff	allegedly	told	Mr.	Sweeney	in	2011	that	the	


Site	was	not	in	“BCDC	territory.”		SOD	at	5:22-6:8.		Specifically,	Mr.	Sweeney	claims	that	BCDC’s	


Chief	of	Enforcement,	Adrienne	Klein,	informed	him	that	Point	Buckler	is	not	located	in	BCDC’s	


jurisdiction.		However,	Ms.	Klein	never	made	such	a	statement,	and	believes	that	Ms.	Sweeney	


drew	false	conclusions	from	second-hand	information	from	others.		Declaration	of	Adrienne	


Klein	(September	23,	2016)	at	¶¶	1-14.	


The	evidence	relied	on	by	Respondents	for	this	claim	includes	an	August	31,	2011,	


email	from	Zachary	Cohn,	of	Salt	River	Dredge,	to	Mr.	Sweeney,	which	simply	states	that	Ms.	


Klein	had	unofficially	informed	Mr.	Cohn	that	the	docks	being	placed	upland	on	Mr.	Sweeney’s	


property	at	Chipps	Island	are	“OK,”	and	says	nothing	about	BCDC’s	jurisdiction.		BCDC	staff	


objects	to	consideration	of	the	handwritten	notations	on	the	email,	stating	that	“Chipps	&	


Buckler	not	in	BCDC	territory,”	on	the	grounds	of	both	self-serving	hearsay	and	unreliability;	


Mr.	Sweeney	provides	no	explanation	as	to	why	there	would	have	been	any	reason	from	him	to		


	


	


ask	Ms.	Klein	at	that	time	whether	Pt.	Buckler	was	in	BCDC’s	jurisdiction,	given	that	the	docks	
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were	proposed	to	be	moved	to	Chipps	Island.2		Respondents	also	rely	on	a	BCDC	enforcement	


report	that	refers	to	Chipps	Island	and	says	noting	about	Pt.	Buckler.	


Second,	Respondents	complain	that	BCDC	observed	levee	construction	activity	at	


the	Site	in	March	2014,	when	only	a	small	portion	of	the	levee	work	had	been	done,	but	did	not	


contact	Mr.	Sweeney	for	seven	months,	until	October	2014,	when	the	levee	work	was	


effectively	completed,	to	request	a	Site	visit.		SOD	at	8:1-16.		In	March	2014,	BCDC	staff	


observed,	from	the	western	levee	on	Simmons	Island,	located	approximately	100	yards	east	of	


the	Site,	that	heavy	machinery	was	on	the	Site	and	that	substantial	landform	alternation	had	


occurred.		However,	it	was	impossible	for	staff	to	know	that	Respondents	were	just	beginning	


extensive	levee	construction	and	excavation	work	around	the	entire	perimeter	of	the	Site	that	


would	continue	for	months.		Following	their	observations	in	March	2014,	BCDC	staff	conducted	


research	and	consulted	with	other	agencies	in	an	effort	to	determine	whether	the	work	on	the	


Site	was	being	done	as	part	of	an	authorized	restoration	or	mitigation	project.		Staff	contacted	


Mr.	Sweeney	in	due	course	after	determining	that	was	not	the	case.					


Finally,	Respondents	argue	that	BCDC	staff	changed	position	between	the	November	


2014	Site	visit	and	staff’s	January	30,	2015	letter	describing	numerous	violations	at	the	Site.		


SOD	at	8:18-28.		Respondents	claim	that	during	the	Site	visit	staff	told	Mr.	Sweeney	“that	if	his	


work	was	done	in	accordance	with	the	[Annie	Mason	IMP]	it	was	OK,”	SOD	at	8	:19-20	


(emphasis	added),	but	in	their	subsequent	letter	staff	stated	that	the	Site	had	never	been	


managed	in	accordance	with	the	Annie	Mason	IMP	or	satisfied	the	definition	of	managed	


wetland,	and	had	long	ago	reverted	to	tidal	marsh.		However,	there	is	no	inconsistency	


between	staff’s	general	statement	that	work	specified	in	an	IMP	does	not	require	a	permit	and	


																																																								
2	BCDC	staff	also	objects	to	the	assertion	in	Respondents’	Statement	of	Defense	that	“the	previous	
owner	told	[Mr.	Sweeney]	that	DWR	was	requiring	that	the	levee	be	repaired.”		SOD	at	5:21.		Mr.	
Sweeney’s	declaration,	cited	in	support	of	this	assertion,	does	not	include	such	a	claim.		On	a	related	
point,	there	is	substantial	evidence	that,	notwithstanding	Mr.	Sweeney’s	unsupported	hearsay	claim	to	
the	contrary,	DWR	never	installed	a	pump	at	the	Site.			Chappell	Declaration	at	¶ 8;	Annie	Mason	Unit	
Regulatory	History,	Complied	by	Kristin	Garrison,	DWR	(Jan.	20,	2016);	Regional	Board	Memorandum	re:	
DWR	Confirms	Point	Buckler	is	Not	Required	Mitigation	and	No	Pump	Installed	(June	30,	2016).		
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staff’s	subsequent	determination,	based	on	consideration	of	all	available	information,	that	the	


Site	had	reverted	to	tidal	marsh	and	that	the	work	performed	by	Respondents	was	not	


authorized	by	the	Annie	Mason	IMP.		


During	the	Site	visit,	staff	was	focused	on	gathering	information	regarding	Site	


conditions	and	Mr.	Sweeney’s	activities	at	the	Site.		It	would	not	have	been	appropriate	for	staff	


to	make	a	determination	on	the	spot	regarding	the	status	of	the	Annie	Mason	IMP	or	the	


Respondents	violations	of	the	law.			In	any	case,	Respondents’	unsupported	claim	that	staff	


changed	position	between	the	Site	visit	and	the	January	30,	2015	letter	is	irrelevant	because	


Respondents	had	already	substantially	completed	the	levee	construction	and	excavation	work	


at	the	time	of	the	Site	visit.		Respondents’	do	not,	and	cannot,	claim	that	they	somehow	relied	


to	their	detriment	on	BCDC	staff’s	statements	during	the	November	Site	visit.			


Respondents	suggest	that	if	BCDC	staff	had	acted	more	quickly	“to	inform	Mr.	


Sweeney	of	their	concerns	in	March	2014,	things	would	have	been	very	different.”	SOD	at	8:12-


13.		However,	Respondents	do	not	dispute	that	they	continued	to	perform	unauthorized	work	


at	the	Site	after	receiving	BCDC	staff’s	January	30,	2015	letter	requesting	that	Respondents	stop	


work	and	directing	them	to	apply	for	a	permit.		Respondents’	complete	disregard	of	that	


enforcement	letter	strongly	demonstrates	that	BCDC	staff	bears	no	responsibility	for	


Respondents’	violations.		


2. Respondents’	Argue	that	Mr.	Sweeney	Did	What	He	Thought	He	Was	Supposed	to	


Do.		Respondents	argue	that	because	BCDC	allegedly	told	Mr.	Sweeney	that	the	Site	was	not	


within	BCDC’s	jurisdiction,	it	can	hardly	be	surprising	that	he	did	not	apply	for	a	BCDC	permit.		


SOD	at	36:11-12.			Mr.	Sweeney’s	unsupported	and	erroneous	claim	that	BCDC	informed	him	


that	the	agency	did	not	have	jurisdiction	over	the	Site	is	discussed	above.		In	addition,	there	is	


substantial	independent	evidence	that	demonstrates	Mr.	Sweeney	could	not	reasonably	have	


believed	in	2012,	before	he	started	construction	work	at	the	Site,	that	no	permit	was	required,	


from	any	regulatory	agency,	for	the	work	he	planned	to	do.		To	the	contrary,	before	Mr.	


Sweeney	began	conducting	levee	construction	and	excavation	activities	at	the	Site,	he	knew	
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that	the	placement	of	fill	on	levees	in	managed	wetlands	in	the	Suisun	Marsh,	including	levee	


repair	work,	requires	authorization	from	multiple	agencies.			


Specifically,	in	June	2011,	Mr.	Sweeney	contacted	the	SRCD	and	the	USACE	


regarding	proposed	levee	repair	work	at	Chipps	Island	(Club	915)	in	the	Suisun	Marsh.		SRCD	


provided	Mr.	Sweeney	with	copies	of	the	USACE’s	Regional	General	Permit	(RPG)	and	a	relevant	


Biological	Opinion	prepared	by	the	National	Marine	Fisheries	Services,	and	Mr.	Sweeney	


completed	a	USACE	Wetlands	Maintenance	Permit	Application.		Working	with	SRCD	through	


the	permitting	process,	Mr.	Sweeney	obtained	authorization	from	the	USACE	to	perform	the	


levee	repair	under	the	RGP.	However,	Mr.	Sweeney	did	not	adhere	to	the	conditions	of	the	


RGP,	and	on	October	24,	2011,	the	USACE	issued	a	Notice	of	Violation	to	Mr.	Sweeney	


regarding	his	unauthorized	work	at	Chipps	Island	that	resulted	in	an	illegal	discharge	of	fill.			


Email	message	from	David	Wickens,	USACE,	dated	June	23,	2011;	USACE	Wetlands	


Maintenance	Permit	Application	prepared	by	John	Sweeney	and	approved	by	the	USACE	on	


June	24,	2011;	letter	from	Steve	Chappell,	SRCD	to	David	Wickens,	USACE,	dated	September	


2011;	USACE	Notice	of	Violation	issued	to	John	Sweeney,	dated	October	24,	2011.	


BCDC	staff	believes	that	when	Mr.	Sweeney	contemplated	the	nature	and	extent	of	


the	levee	construction,	excavation,	and	other	work	that	he	planned	to	perform	at	the	Site,	


based	on	his	experience	working	with	SRCD	and	the	USACE	to	obtain	authorization	for	a	levee	


repair	at	Chipps	Island,	he	made	a	knowing	and	intentional	decision	to	proceed	without	


contacting	SRCD,	the	USACE,	or	BCDC,	and	without	applying	for	any	of	the	permits	that	he	knew	


or	should	have	known	were	required.		Staff	further	believes	that	Mr.	Sweeney	intentionally	


proceeded	without	contacting	any	regulatory	agency	to	avoid	the	expense	and	delay	of	the	


permitting	process,	including	the	costs	that	would	have	been	associated	with	providing	


mitigation	for	adverse	impacts	to	tidal	marsh,	biological	resources,	and	water	quality.		Although	


Mr.	Sweeney	may	have	considered	that	he	might	later	have	to	obtain	after-the-fact	


authorization	for	his	work,	by	proceeding	without	applying	for	the	necessary	permits,	


Respondents	benefitted	economically	by	being	able	to	conduct	their	kiteboarding	business,	and	
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to	expand	their	kiteboarding	operations	in	the	northwestern	portion	of	the	Site,	for	the	past	


two	years	without	having	those	operations	disrupted	or	damaged	from	tidal	action,	including	


tidal	flooding	from	periodic	overtopping	of	the	remnant	levees.	


3.	 Respondents	claim	Mr.	Sweeney	truly	wants	to	restore	a	duck	club.		Respondents	


argue	that	Mr.	Sweeney’s	purpose	in	reconstructing	the	levee	was	to	restore	duck	ponds	and	


that	this	work	was	not	needed	for	kiteboarding.		SOD	at	7:12-15.		However,	Mr.	Sweeney	


admits	that	he	did	not	even	have	a	copy	of	the	Annie	Mason	IMP	until	BCDC	staff	gave	him	a	


copy	during	a	Site	inspection	in	November	2014,	after	Mr.	Sweeney	had	completed	


construction	of	the	levee	around	the	entire	perimeter	of	the	island.		BCDC	staff	believes	that	


Mr.	Sweeney’s	claim	that	he	wants	to	restore	a	duck	club,	or	managed	wetland,	at	the	Site	is	


one	that	he	adopted	as	a	post-hoc	rationalization,	only	after	his	legal	counsel	advised	him	that	


doing	so	was	the	only	way	he	could	evade	responsibility	for	his	unlawful	actions	–	by	arguing	


that	no	BCDC	permit	was	required	because	his	work	was	allegedly	consistent	with	the	Annie	


Mason	IMP.	


As	noted	above,	reconstruction	of	the	levee	around	the	Site	enabled	Respondents	to	


conduct	their	kiteboarding	business,	and	to	expand	their	kiteboarding	operations	in	the	


northwestern	portion	of	the	Site,	without	having	those	operations	disrupted	or	damaged	from	


tidal	action,	including	tidal	flooding	from	periodic	overtopping	of	the	remnant	levees.		On	the	


other	hand,	Respondents’	development	activities	at	the	Site	are	not	consistent	with	operating	


the	property	as	a	managed	wetland	for	duck	hunting.		For	example,	cyclic	flooding	and	draining	


of	the	Site	as	a	managed	wetland	would	require	at	least	two	water	control	structures	(as	


specified	in	the	Annie	Mason	IMP),	yet	Respondents	installed	only	one	tide	gate.		Moreover,	


the	poor	water	and	sediment	quality	in	the	four	crescent	ponds	Respondents’	excavated	are	


inconsistent	with	managed	waterfowl	pond	objectives.	See	Experts’	Response,	at	20-23	


(Sweeney	Site	Management	Actions	Are	Inconsistent	with	Suisun	Marsh	Duck	Club	


Management	Strategies).	
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To	support	their	claim	that	Mr.	Sweeney	wants	to	restore	a	duck	club,	Respondents	


also	argue	that	they	did	not	drain	the	island	and	there	has	been	no	significant	change	in	


vegetation.		SOD	at	32:4-21.	However,	according	to	the	Regional	Board’s	experts,	following	


levee	construction	in	2014,	the	newly-diked	wetlands	were	permanently	drained,	rather	than	


being	flooded	periodically	according	to	the	water	management	recommendation	in	the	Annie	


Mason	IMP.		Experts’	Response	at	20.		Moreover,	there	is	abundant	evidence	of	a	massive	


change	in	the	nature	and	abundance	of	vegetation	on	the	Site	as	a	result	of	the	Respondents’	


activity,	which	the	experts	characterize	as	a	"mass	dieback	(mortality)."		Id.	at	27-28.	


4. The	Suisun	Marsh	Protection	Plan	Emphasizes	the	Importance	of	Duck	Ponds.		


Respondents	argue	that	Mr.	Sweeney	should	not	be	penalized	for	his	efforts	to	restore	the	


managed	wetlands	at	the	Site	because	the	Suisun	Marsh	Protection	Plan	(SMPP)	emphasizes	


the	importance	of	duck	clubs	and	the	waterfowl	habitat	they	provide.		SOD	at	32:22-


35:9.		Respondent	cites	a	number	of	findings	and	policies	from	the	SMPP	that	describe	the	


important	role	that	duck	clubs,	and	their	associated	waterfowl	habitatt,	in	the	overall	ecology	


of	the	Suisun	Marsh.		However,	these	SMPP	provisions	cannot	be	considered	in	isolation,	as	


Respondents	do.		Rather,	they	must	be	considered	together	with	other	provisions	of	the	SMPP	


that	place	equal	importance	on	preservation	of	the	tidal	marsh	areas	of	the	Suisun	Marsh.			


For	example:	


a. Tidal	marsh	is	an	important	habitat	for	many	wildlife	species,	including	the	


endangered	salt	marsh	harvest	mouse	and	the	Suisun	shrew.		Tidal	marshes	also	contribute	to	


the	maintenance	of	water	quality	in	the	San	Francisco	Bay.		SMPP	at	12	(Environment,	Finding	


4).	


b. The	tidal	marshes	of	the	Suisun	Marsh	are	an	important	wildlife	habitat	and	also	


contribute	to	the	maintenance	of	water	quality	in	the	San	Francisco	Bay.		SMPP	at	34	(Land	Use	


and	Marsh	Management,	Finding	1).	


c. The	tidal	marshes	in	the	primary	management	area	should	be	preserved.		Id.	


(Land	Use	and	Marsh	Management,	Policy	3).		
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Most	importantly,	there	is	no	provision	in	the	SMPA	or	the	SMPP	that	authorizes	the	


conversion	of,	or	even	contemplates	circumstances	under	which	it	might	be	permissible	to	


convert,	an	area	of	tidal	marsh	into	a	duck	club	or	managed	wetland.		In	fact,	the	SRCD's	Suisun	


Marsh	Management	Program,	as	certified	by	the	BCDC,	expressly	states	that	"the	policies	of	the	


[SMMP]	prohibit	future	conversion	of	tidal	marsh	or	open	water	areas	to	managed	wetland	or	


agricultural	status."		SMPP	at	13	(§	II.C.1).	


5. Respondents	Argue	That	They	Should	Not	Be	Penalized	Because	BCDC	Gave	


Another	Managed	Wetland	Additional	Time	to	Repair	A	Levee.		Respondents	complain	that	


BCDC	has	not	been	even-handed	because	it	gave	another	duck	club	an	opportunity	to	repair	a	


levee	that	had	been	breached	for	as	long	as	15	years.		SOD,	at	20:8-24.		However,	as	described	


in	a	letter	from	a	representative	of	the	owner	of	that	duck	club	(Dante	Farms,	Club	#	910	on	


Chipps	Island)	there	are	critically	important	factual	distinctions	between	the	alleged	analogous	


situation	referred	to	there	and	the	circumstances	of	Pt.	Buckler.		First,	the	damaged	portion	of	


the	levee	at	Dante	Farms	represented	a	relatively	small	proportion,	no	greater	than	20%,	of	the	


entire	length	of	the	exterior	perimeter	levee	for	that	duck	club,	as	shown	on	an	aerial	


photograph	that	accompanied	the	letter.		Second,	as	stated	in	the	letter,	the	"tidal	action	


[resulting	from	the	damages	to	the	levee]	affects	only	a	portion	of	the	property,	predominantly	


in	the	southwestern	side."		Finally,	the	letter	ascribes	the	cause	of	the	damages	to	the	levee	


to	actions	by	other	parties,	specifically	to	"wave	action	from	passing	ships	of	larger	draft	


travelling	to	the	Port	of	Stockton	[through	the	Stockton	Ship	Channel]."		Letter	from	Joel	


Ellinwood	to	Ming	Yeung	(December	11,	2009).			


There	are	significant	differences	between	the	circumstances	presented	at	Dante	


Farms	and	those	involved	in	the	Pt.	Buckler	situation,	including	but	not	limited	to:	(1)	


degradation	of	almost	the	entire	perimeter	levee;	(2)	the	introduction	of	tidal	influence	to	


essentially	the	entire	island;	and	(3)	principal	causal	factors	in	the	form	of	owner	neglect	and	


inactivity.		Moreover,	the	owner	of	Dante	Farms	contacted	BCDC	in	advance	of	performing	the		
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levee	repair	to	work	out	an	acceptable	resolution	of	the	situation	at	that	property,	whereas	


Respondents	proceeded	unilaterally,	without	contacting	BCDC	or	any	other	regulatory	agency,	


to	conduct	extensive	levee	construction	work	without	authorization.	


6.	 Staff	Has	Proposed	Penalties	Under	the	MPA,	Not	the	SMPA.		The	Complaint	


proposes	an	administrative	penalty	of	$952,000	under	Government	Code	Section	66641.5(e).		


At	the	outset,	it	is	important	to	note	that	although	the	Complaint	alleges	numerous	violations	


of	both	the	MPA	and	the	SMPA,	staff	proposed	the	penalty	solely	for	violations	of	the	MPA.		


Specifically,	the	penalty	was	proposed	for	a	number	of	listed	violations	of	Government	Code	


Section	66632,	which	requires	any	person	wishing	to	place	fill,	to	extract	materials,	or	to	make	


any	substantial	change	in	use	of	any	water,	land,	or	structure	within	the	area	of	the	


Commission’s	jurisdiction,	including	the	Site,	to	obtain	a	permit	from	the	Commission.		No	


penalty	is	proposed	for	Respondents	violations	of	the	SMPA.	


7.	 Staff	Has	Not	Improperly	Counted	the	Violations.		Noting	that	Government	Code	


Section	66641.5(e)	authorizes	a	maximum	penalty	of	$30,000	per	violation,	Respondents	argue	


that	staff	has	improperly	counted	the	violations.		SOD	at	14:7-27.		Respondents’	primary	


complaint	is	that	staff	improperly	counted	the	levee	construction,	interior	ditch	excavation,	and	


associated	work	as	eleven	violations	rather	than	one	violation.		Similarly,	Respondents’	claim	


that	staff	improperly	counted	the	construction	of	four	crescent-shaped	ponds	as	four	violations	


and	the	installation	of	a	dock,	followed	by	installation	of	an	expanded	dock,	as	two	violations.		


There	is	no	merit	to	Respondents’	argument	that	staff	over-counted	the	violations.	


Before	turning	to	the	violations	at	issue,	consider	the	hypothetical	situation	of	a	


property	owner	placing,	without	a	permit,	100	cubic	yards	of	fill	in	the	Bay	at	location	A	on	a	


parcel	of	property.		The	placement	of	such	fill	would	be	a	single	violation	of	the	MPA.		If	the	


property	owner	then	placed	another	100	cubic	yards	of	fill	in	the	Bay	at	location	B,	at	the	other	


side	of	the	property,	that	would	be	a	separate,	second	violation.		The	placement	of	fill	at	two	


discrete	locations	is	properly	considered	to	be	two	violations	because	each	violation	involved	


discrete	actions	on	the	part	of	the	property	owner,	at	discrete	times,	and	because	each	
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instance	of	the	unauthorized	placement	of	fill	would	result	in	discrete	impacts	at	the	different	


locations.		Moreover,	the	placement	of	fill	at	two	discrete	locations	is	appropriately	considered	


two	violations	because,	if	the	property	owner	had	applied	for	a	permit	for	this	work,	the	permit	


would	have	separately	authorized	the	placement	of	fill	at	each	of	the	two	locations.		


As	applied	to	Respondents’	unauthorized	conduct,	their	placement	of	fill	in	the	Bay	


at	each	of	seven	discrete	locations,	at	various	points	on	the	Site,	to	close	seven	different	tidal	


breaches,	and	resulting	in	adverse	impacts	to	biological	resources	and	water	quality	at	each	


location,	is	properly	considered	to	be	seven	violations.		Similarly,	constructing	four	crescent	


ponds,	at	four	different	locations	at	the	Site,	is	properly	considered	to	be	four	violations,	and	


the	installation	of	a	dock,	followed	later	by	installation	of	an	larger	dock,	thereby	resulting	in	


additional	Bay	fill,	is	properly	considered	to	be	two	violations.	


The	Complaint	treats	as	a	single	violation	the	placement	of	fill	in	the	Bay	to	construct	


new	levees	around	the	Site	at	all	locations	other	than	the	discrete	locations	where	Respondents	


placed	fill	to	close	a	tidal	breach.	The	Complaint	treats	as	a	single	violation	Respondents’	


excavation	of	the	ditch	interior	to	the	levees	around	the	Site.		In	these	cases,	given	that	these	


activities	could	not	reasonably	be	considered	to	constitute	a	number	of	discrete	violations,	they	


were	each	considered	a	single,	indivisible	violation.		Similarly,	the	Complaint	treats	as	a	single	


violation	the	removal,	mowing,	and/or	destruction	of	tidal	marsh	vegetation	even	though	


Respondents	conducted	these	activities	at	various	locations	around	the	Site	and	at	various	


times.		However,	the	placement	of	fill	in	the	Bay	to	construct	two	land	bridges	over	culverts	


installed	in	the	interior	ditch,	on	opposite	sides	of	the	Site,	were	properly	considered	two	


violations.		Similarly,	each	and	every	army	trailer	or	storage	container,	and	each	of	the	two	


helicopter	landing	pads,	each	constituting	a	separate	and	discrete	placement	of	fill,	were	


properly	considered	to	be	separate	violations.	
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8.	 The	Proposed	Penalties	Account	for	the	Statutory	Factors.		There	is	no	merit	to	


Respondents’	argument	that	the	proposed	penalties	do	not	account	for	the	statutory	factors	


the	Commission	is	required	to	consider	in	determining	the	amount	of	administrative	civil	


liability.		SOD	at	15:1-17:28.	


Government	Code	Section	66641.9(a)	states:	


In	determining	the	amount	of	administrative	civil	liability,	the	


commission	shall	take	into	consideration	the	nature,	circumstance,	


extent,	and	gravity	of	the	violation	or	violations,	whether	the	


violation	is	susceptible	to	removal	or	resolution,	the	cost	to	the	


state	in	pursuing	the	enforcement	action,	and	with	respect	to	the	


violator,	the	ability	to	pay,	the	effect	on	ability	to	continue	in	


business,	any	voluntary	removal	or	resolution	efforts	undertaken,	


any	prior	history	of	violations,	the	degree	of	culpability,	economic	


savings,	if	any,	resulting	from	the	violation,	and	such	other	


matters	as	justice	may	require.	


In	addition,	Government	Code	Section	66641.5(e)	provides	that	the	


Commission	may	administratively	impose	civil	liability	for	any	violation	of	the	MPA	in	an	


amount	of	which	shall	not	be	less	than	$10	nor	more	than	$2,000	for	each	day	in	which	


the	violation	occurs	or	persists,	but	may	not	administratively	impose	a	penalty	of	more	


than	$30,000	for	a	single	violation.	


The	Complaint	includes	a	table	describing	each	violation,	explaining	how	the	work	or	


activity	violates	the	MPA	(i.e.,	Govt	Code	§	66632),	and	the	amount	of	the	penalty	sought	for	


each	violation.		The	chart	demonstrates	that	staff	carefully	considered	the	penalty	factors	


specified	in	Government	Code	Section	66641.9(e)	because	different	penalty	amounts	are	


proposed	for	each	violation	as	appropriate,	depending	on	the	circumstances	associated	with	


each	violation.		In	particular,	a	penalty	at	the	high	end	of	the	range	authorized	by	Government	


Code	Section	66641.5(e),	$2,000	per	day,	is	proposed	for	certain	violations,	such	as	the	
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placement	of	fill	in	the	Bay	for	levee	construction,	whereas	violation-specific	penalties	of	


$1,500	per	day,	$1,000	per	day,	$500	per	day,	$200	per	day,	and	$100	per	day	are	proposed	for	


other	violations.	


The	Complaint	does	not	include	a	detailed	analysis	of	the	statutory	penalty	factors	


because	none	is	required.		Rather,	if	staff	is	proposing	that	the	Commission	impose	an	


administrative	civil	penalty,	BCDC’s	regulations	require	only	that	the	Complaint	state	“the	


amount	of	the	proposed	penalty.”		14	C.C.R.	§	11321(a)(2)	and	Appendix	H,	paragraph	8.		


However,	because	the	Commission	is	required	to	take	into	consideration	the	factors	specified	in	


Government	Code	Section	66641.9(a)	in	determining	an	appropriate	penalty,	proposed	findings	


on	those	penalty	factors	are	set	forth	in	the	proposed	Cease	and	Desist	and	Civil	Penalty	Order	


for	the	Enforcement	Committee’s,	and	the	Commission’s,	consideration.	


9.	 Respondents’	Other	Objections	to	the	Proposed	Penalties	for	Specific	Violations.		


Most	of	Respondents	arguments	challenging	the	proposed	penalties	for	specific	violations	are	


addressed	above	in	response	to	Respondents’	erroneous	claim	that	staff	improperly	counted	


the	violations.		Staff’s	responses	to	a	number	of	additional	arguments	raised	by	Respondents	as	


to	particular	violations	are	discussed	below.		 	


a.	 Penalties	are	appropriate	for	the	multiple	trailers	and	containers.		Respondents	


argue	that	a	token	penalty,	at	most,	should	be	imposed	for	the	numerous	trailers	and	


containers	that	Respondents	placed	on	tidal	marsh	at	the	Site.		SOD	at	36:25-37:18.		


Respondents	claim	that	at	most	the	multiple	trailers	and	containers	should	be	treated	as	a	


single	violation	and	also	suggest	they	are	being	treated	unfairly	because	BCDC	had	not	taken	


enforcement	action	against	any	other	duck	club	in	the	Suisun	Marsh	for	the	placement	of	


containers.	
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First,	as	stated	above,	each	individual	trailer	or	container	is	properly	considered	


a	separate	violation	because	each	is	a	separate	placement	of	fill	within	the	Commission’s	MPA	


jurisdiction,	resulting	in	discrete	impacts,	and	each	also	represents	a	change	in	use	from	


undeveloped	Site	conditions	to	accessory	structures	associated	with	Respondents’	kiteboarding	


operations.	


Second,	Respondents	are	incorrect	in	claiming	that	BCDC	has	not	pursued	


enforcement	against	any	other	duck	club	in	the	Suisun	Marsh	for	the	placement	of	containers	


(although	were	that	in	fact	true	it	would	not	preclude	the	Commission	from	issuing	a	cease	and	


desist	and	civil	penalty	order	in	this	case).		In	response	to	a	recent	Public	Records	Act	request	


from	Respondents,	BCDC	produced	documents	showing	that,	on	a	number	of	occasions,	it	


notified	the	owners	of	managed	wetlands	in	the	Suisun	Marsh	that	the	trailers	or	containers	on	


their	property	were	unauthorized	and	directed	those	owners	to	apply	for	a	permit.		See	


Declaration	of	Adrienne	Klein	at	¶	15	(BCDC	has	issued	two	cease	and	desist	orders,	entered	


into	one	settlement	agreement,	and	written	six	enforcement	letters	regarding	unauthorized	


activities	in	Suisun	Marsh).	


Third,	the	containers	and	trailers	that	other	property	owners	in	the	Suisun	Marsh	


may	have	placed	on	their	property	are	presumably	associated	in	some	way	associated	with	the	


use	and	management	of	their	property	as	a	managed	wetland.		What	distinguishes	


Respondents’	containers	and	trailers	is	that	they	are	associated	with	a	use	of	the	Site	for	a	


different	purpose	–	kiteboarding	--	that	is	entirely	unrelated	to	the	uses	to	which	reference	is	


made	in	the	SMPA's	definition	of	a	"managed	wetland."		The	association	of	Respondents	


trailers	and	containers	with	a	change	in	use	that	is	completely	foreign	to	the	framework	of	the	


SMPA	distinguishes	them	from	the	similar	structures	on	other	properties.	


b.	 Penalties	are	appropriate	for	excavation	of	the	four	crescent	ponds.		


Respondents	argue	that	no	penalty	should	be	imposed	for	the	four	crescent	ponds	because	the	


ponds	are	consistent	with	the	Annie	Mason	IMP,	duck	ponds	are	favored	by	the	SMPA	and	


Suisun	Marsh	Protection	Plan,	and	the	ponds	did	no	harm.		SOD	at	38:17-39:7.		Staff	disagrees.	
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First,	neither	the	ponds	Respondents	excavated	nor	any	other	ponds	are	


specified	in	the	Annie	Mason	IMP.		Therefore,	a	permit	was	required	to	construct	each	pond.	


Second,	Respondents’	generalized	claim	that	duck	ponds	are	favored	in	the	


Suisun	Marsh	is	irrelevant.	Whether	or	not	duck	clubs	are	“favored”	in	managed	wetlands,	a	


permit	is	required	for	the	excavation	of	material,	placement	of	fill,	and	a	substantial	change	of	


use	of	land	or	water.		


Third,	as	discussed	above,	the	Suisun	Marsh	Protection	Plan	also	contains	


policies	calling	for	the	protection	of	tidal	marsh	–	policies	that	Respondents	violated	by	


excavating	the	ponds	in	tidal	marsh	at	the	Site.				


Fourth,	the	excavation	of	each	of	pond	(and	the	placement	of	the	excavated	fill	


adjacent	to	each	pond)	caused	discrete	impacts	and	is	properly	considered	a	separate	violation.	


c.	 A	penalty	is	appropriate	for	kiteboarding	as	a	substantial	change	of	use.		


Respondents	argue	that	a	penalty	for	kiteboarding	as	a	substantial	change	of	use	is	over-


counting	in	light	of	the	penalties	proposed	for	the	trailers	(club	house)	and	“associated	


facilities.”		SOD	at	37:19-22.		However,	before	Respondents	began	their	unauthorized	activities,	


the	Site	was	undeveloped	tidal	marsh.		Respondents’	kiteboarding	operation	is	a	substantial	


change	in	use	under	Government	Code	Section	66632	and	is	properly	considered	a	separate	


violation	from	the	unauthorized	placement	of	fill	associated	with	Respondents’	levee	


construction,	trailers	and	containers,	and	other	work.					


d.	 A	penalty	is	appropriate	for	construction	of	roads.		Respondents	claim	that	staff	


is	mistaken	in	claiming	that	fill	was	placed	for	the	construction	of	roads	in	both	the	


northwestern	portion	of	the	Site	and	across	the	entire	Site.		SOD	at	39:8:14.		According	to	


Respondents,	they	made	the	roads	by	cutting	vegetation,	not	by	the	placement	of	fill.		


Assuming	Respondents	are	correct,	and	that	no	fill	was	placed,	the	violations	alleged	in	the	


Complaint	associated	with	the	road	are	for	both	the	placement	of	fill	and	a	substantial	change	


in	use.		As	noted	above,	before	Respondents	began	their	unauthorized	activities,	the	Site	was	
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undeveloped	tidal	marsh.		The	construction	of	two	roads	that	allow	vehicle	access	throughout	


the	Site	are	substantial	changes	of	use	that	are	properly	considered	as	two	violation,	even	if	the	


roads	were	constructed	by	destroying	vegetation	rather	than	by	the	placement	of	fill.		


e.	 A	penalty	is	appropriate	for	installation	of	a	new	water	control	structure.		


Respondents	cite	no	evidence	in	support	of	their	claim	that	no	new	water	control	structure	was	


installed	in	the	western	portion	of	the	Site.		SOD	at	39:23-40:2.	Respondents’	Statement	of	


Defense	cites	Mr.	Sweeney’s	declaration	in	support	of	this	claim,	but	without	reference	to	a	


specific	paragraph	of	the	declaration,	and	the	declaration	itself	does	not	make	this	assertion.		In	


any	case,	the	Annie	Mason	IMP	identifies	two	water	control	structures	(one	on	the	north	side	


and	one	on	the	east	side	of	the	Site),	but	neither	was	located	on	the	western	portion	of	the	


Site.		Moreover,	the	aerial	photographs	show	that	the	new	water	control	structure	was	


installed	in	an	area	where,	in	2011,	the	prior	remnant	levee	no	longer	existed,	demonstrating	


that	the	new	water	control	structure	was	in	fact	installed	by	Respondents	in	conjunction	with	


their	unauthorized	levee	construction	work	in	2014.		A	penalty	is	appropriate	for	this	violation	


of	the	MPA.	 	


f.	 A	penalty	is	appropriate	for	the	removal	of	a	former	water	control	structure.		


Respondents	argue	that	a	penalty	should	not	imposed	for	removal	of	a	non-functional	water	


control	structure	as	part	of	Respondents	levee	construction	work	because	it	makes	no	


difference	whether	the	structure	was	removed,	as	opposed	to	having	been	left	in	place	and	


buried	by	unauthorized	fill.		SOD	at	40:3-8.		However,	the	violation	associated	with	removal	of	


the	water	control	structure	is	a	substantial	change	in	use,	not	placement	of	fill.		Although	


Respondents	claim	that	Mr.	Sweeney	“truly	wants	to	restore	the	duck	club,”	their	actions	in	


removing	one	of	the	water	control	structure	identified	in	the	Annie	Mason	IMP	was	a	


substantial	change	in	use	that	demonstrates	that	Mr.	Sweeney	had	no	intention	of	planning	to	


operate	the	Site	as	a	managed	wetland.				
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10.	Respondents	Other	Arguments	for	Mitigating	the	Proposed	Penalty.		Respondents	


make	a	number	of	additional	arguments	challenging	the	proposed	penalty	as	inappropriate	that	


are	not	related	to	specific	alleged	violations.		Those	arguments	include:		(1)	penalties	should	be	


waived	or	stayed	because	Respondents	have	agreed	to	apply	for	a	permit	(Id.	at	18:12-18);	(2)	it	


would	be	inappropriate	to	impose	a	penalty	when	staff	refused	to	negotiate	(Id.	at	18:1-11);	(3)	


Mr.	Sweeney	should	not	be	penalized	for	exercising	his	constitutional	rights	(Id.	at	42:3-44:19);	


and	(4)	every	dollar	spent	on	penalties	is	a	dollar	that	cannot	be	spent	on	restoration	(Id.	at	


18:22-19:24).		Each	of	these	arguments	is	discussed	below.	


a.	 Penalties	Should	Not	Be	Waived	or	Stayed	Because	Respondents	Have	Agreed	


to	Apply	for	a	Permit.		BCDC	staff	strongly	disagrees	with	Respondents’	argument	that	


penalties	are	inappropriate	because	Respondents	have	agreed	to	apply	for	permits,	or	that	any	


penalties	should	be	waived	or	stayed	as	long	as	permitting	is	proceeding.		As	a	threshold	


matter,	the	appropriateness	of	penalties	for	Respondents’	ongoing	violations	of	the	MPA	is	an	


entirely	separate	issue	from	whether	Respondents	may	apply	for	a	permit	to	seek	after-the-fact	


authorization	for	their	construction	activities	and	other	work	at	the	Site.			Moreover,	it	should	


be	noted	that	Respondents’	agreed	to	apply	to	BCDC	for	a	permit	only	after	they	were	ordered	


to	do	so	--	after	the	Executive	Director	issued	a	cease	and	desist	order	on	April	22,	2016	that,	


among	other	provisions,	requires	Respondents	to	submit	a	permit	application	to	seek	after-the-


fact	authorization	for	the	work	they	performed	at	the	Site.	


To	put	in	context	Respondents’	claim	that	their	willingness	to	apply	for	a	permit	


should	be	a	mitigating	factor	in	imposing	a	penalty,	BCDC	first	requested	that	Respondents’	


apply	to	BCDC	for	a	permit	in	a	letter	dated	January	30,	2015,	almost	20	months	ago.		


Respondents	failed	to	do	so.		On	April	22,	2016,	the	Executive	Director	issued	a	cease	and	desist	


order	that,	among	other	requirements,	directed	Respondents	to	submit	a	permit	application	


within	60	days,	or	by	no	later	than	June	21,	2016,	to	request	authorization	from	the	


Commission	for	the	placement	of	fill,	substantial	change	in	use	and/or	development	activities	


that	they	have	conducted	or	performed	at	the	Site	at	any	time	since	Mr.	Sweeney	purchased	
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the	Site.		Respondents	failed	to	do	so.		Instead,	at	Respondents’	request,	BCDC	staff	twice	


extended	and	ultimately	suspended	the	deadline	for	Respondents’	to	submit	a	permit	


application	pursuant	to	the	Executive	Director’s	order.	


Respondents	have	met	twice	in	recent	months	with	the	staffs	of	BCDC,	the	


Regional	Board,	and	the	USEPA	to	discuss	restoration	of	the	Site	and	permitting	issues,	and	at	


the	second	meeting,	in	July,	Respondents	submitted	a	conceptual	proposal	for	both	restoration	


and	development	of	the	Site.		None	of	the	agencies	has	either	rejected	or	endorsed	


Respondents’	proposal.		Rather,	the	agencies	found	that	the	conceptual	proposal	did	not	


provide	a	productive	basis	for	discussion,	because	the	proposal	was	not	supported	by	any	


technical	analysis	regarding	what	amount	of	tidal	action	would	be	necessary	to	restore	tidal	


marsh	at	the	Site.		Moreover,	Respondents	have	consistently	refused	to	discuss	mitigation	for	


the	unauthorized	placement	of	fill	at	the	Site,	and	the	associated	impacts	to	biological	


resources	and	water	quality,	which	will	be	critical	to	consideration	of	any	permit	application,	on	


the	grounds	that	Respondents	and	the	agencies	are	likely	too	far	apart	on	the	issue	of	


mitigation.		The	primary	reason	Respondents	and	the	agencies	will	disagree	on	mitigation	


requirements	is	that	Respondents	continue	to	dispute	that	the	Site	was	a	tidal	marsh	in	2011	


and	claim	instead	that	the	areas	impacted	by	Respondents’	construction	activities	were	upland.						


Thus,	while	Respondents	will	eventually	submit	a	permit	application	to	BCDC	–


the	proposed	Cease	and	Desist	and	Civil	Penalty	Order	would	require	them	to	do	so	by	March	


10,	2017	--	the	issue	of	an	appropriate	penalty	for	Respondents’	violations	is	distinct	from	


permitting	and	should	be	resolved	now.	


b.	 Staff	Has	Not	Refused	to	Negotiate.		Respondents	complain	that	BCDC	refused	


to	discuss	potential	resolution	of	the	violations	in	response	to	a	letter	from	Respondents’	


counsel	in	February	2016.		BCDC	staff	has	at	all	times	been	agreeable	to	meeting	with	


Respondents	together	with	the	Regional	Board	staff	to	discuss	potential	resolution	of	the	


violations,	including	restoration	and	permitting	issues.		BCDC	staff	felt	strongly	that	it	was	


important	that	the	Regional	Board	staff	also	participate	in	any	meetings	with	Respondents	to	
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provide	a	coordinated	response	to	Respondents.		The	February	16,	2016	letter	from	


Respondents,	while	expressing	interest	in	resolution,	also	notified	BCDC	that	a	meeting	among	


the	agencies	and	Respondents	which	had	been	scheduled	for	February	22nd	had	been	


postponed	because	the	Regional	Board	wanted	to	collect	certain	additional	Site	information	on	


its	own,	after	Respondents	had	failed	to	collect	the	information	as	required	by	the	Regional	


Board’s	initial	Cleanup	and	Abatement	Order	(issued	in	September	2015).		A	few	months	later,	


On	May	18th,	Respondents	cancelled	another	scheduled	meeting,	on	the	morning	of	the	


meeting,	after	the	Regional	Board	issued	its	tentative	Cleanup	and	Abatement	Order	and	


Administrative	Civil	Liability	Complaint.			


As	noted	above,	more	recently,	BCDC	staff	has	participated	in	two	meetings	with	


Respondents	and	the	staffs	of	the	Regional	Board	and	USEPA	to	discuss	Site	restoration	and	


permitting	issues,	and	another	such	meeting	is	scheduled	for	October,	but	the	discussions	


provide	no	basis	for	deferring	issuance	of	the	proposed	Cease	and	Desist	and	Civil	Penalty	


Order.			


BCDC	did	not	offer	to	attempt	to	negotiate	a	stipulated	penalty	with	Respondents	


prior	to	issuance	of	the	Complaint.		However,	in	September	2016,	prior	to	Respondents’	


submission	of	their	Statement	of	Defense,	BCDC’s	Chief	Counsel	raised	with	Respondents’	


counsel	the	possibility	of	negotiating	an	agreement	regarding	a	proposed	penalty.		


Respondents’	counsel	responded	that	it	was	likely	that	BCDC	staff	and	Respondents	are	too	far	


apart	on	an	appropriate	penalty	and	did	not	pursue	the	matter.			


c.	 BCDC	Staff	Is	Not	Penalizing	Mr.	Sweeny	for	Exercising	His	Constitutional	


Rights.		Respondents	argue	that	Mr.	Sweeney	is	being	penalized	for	exercising	his	constitutional	


rights	when	he	sued	the	Regional	Board	regarding	its	issuance	of	its	initial	Cleanup	and	


Abatement	Order	in	September	2015.		According	to	Respondents,	BCDC	and	Regional	Board	


staffs	are	being	vindictive	and	“have	colluded”	to	impose	substantial	penalties	and	“take	away	


everything	[Mr.	Sweeney]	has.”		SOD	at	42:17-18.		Respondents	cite	no	evidence	in	support	of	


these	conclusory	assertions,	and	there	is	none.		The	fact	that	BCDC	and	the	Regional	Board	
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staffs	are	independently	pursuing	enforcement	actions	for	some	of	the	most	egregious	


violations	of	the	statutes	that	each	agency,	respectively,	administers,	in	the	collective	


professional	experience	of	their	staffs,	is	not	evidence	of	vindictiveness	or	that	the	staffs	are	in	


collusion	to	penalize	Mr.	Sweeney	for	exercising	his	constitutional	rights.					


BCDC	and	Regional	Board	staffs	have	coordinated	in	investigating	Respondents’	


unauthorized	activities	at	the	Site,	sharing	evidence	in	support	of	their	respective	enforcement	


actions,	and	in	meeting	with	Respondents	to	discuss	restoration	and	permitting	issues.		


However,	BCDC	and	Regional	Board	staffs	have	not	coordinated	or	even	consulted	with	one	


another	regarding	the	penalties	that	each	has	proposed	under	its	authorizing	statute	–	


respectively,	the	MPA	for	BCDC	and	the	Porter	Cologne	Water	Quality	Control	Act	for	the	


Regional	Board.		BCDC	staff	has	proposed	appropriate	penalties	for	Respondents’	violations	of	


the	MPA	based	on	consideration	of	the	appropriate	penalty	factors	set	forth	in	Government	


Code	Section	66641.9.		The	proposed	penalties	do	not	violate	constitutional	protections.			


d.	 Respondents’	Claim	that	Mr.	Sweeney’s	Money	Should	be	Spent	on	


Restoration,	not	Penalties.		Respondents	argue	that	Mr.	Sweeney	is	an	individual	with	limited	


assets	and	that	every	dollar	he	has	to	spend	on	penalties,	or	on	legal	fees	challenging	BCDC	and	


the	Regional	Board’s	enforcement	orders,	is	a	dollar	that	will	not	be	available	to	restore	and	


improve	the	Site.		SOD	at	18:22-19:24.		


The	Regional	Board	staff	investigated	and	analyzed	Respondents’	financial	


resources,	and	determined	that	Respondents	had	the	ability	to	pay	a	substantial	penalty.			


Regional	Board	Prosecution	Team’s	Staff	Summary	Report,	Administrative	Civil	Liability	


Complaint	R2-2016-1008	(September	2,	2016),	at	6-7.		Respondents	claim	that	the	Regional	


Board	made	a	number	of	factual	errors	in	its	analysis	of	their	assets,	but	have	submitted	no	


evidence	of	Mr.	Sweeney’s	assets,	or	the	assets	of	Point	Buckler	Club,	LLC,	to	establish	that	they	


would	be	unable	to	pay	the	penalty	proposed	by	BCDC	staff	in	the	Complaint.	
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If	Respondents	were	to	provide	evidence	of	Mr.	Sweeney’s	and	Point	Buckler	


Club,	LLC’s	assets,	and	if	that	financial	information	were	to	demonstrate	that	Respondents	may	


not	be	able	to	pay	the	proposed	penalty	and	also	restore	the	Site,	BCDC	staff	would	consider	


proposing	that	a	portion	of	the	penalty	be	suspended	subject	to	certain	conditions.			Those	


conditions	would	include,	but	might	not	be	limited	to,	requiring	Respondents	to	deposit	any	


portion	of	the	penalty	that	is	suspended	into	an	escrow	account	and	to	agree	that	the	funds	in	


the	escrow	account	would	be	used	solely	for	implementation	of	the	Restoration	Plan	at	the	


Site,	as	required	by	the	Commission’s	Cease	and	Desist	and	Civil	Penalty	Order	(as	further	


discussed	in	the	Recommendation	section,	below),	and	that	funds	would	be	disbursed	from	the	


escrow	account	for	these	purposes	only	upon	the	written	approval	of	the	Executive	Director).				


V. EXECUTIVE	DIRECTOR	CEASE	AND	DESIST	ORDER	ISSUED	APRIL	22,	2016	


On	April	22,	2016,	the	Executive	Director	issued	a	Cease	and	Desist	Order	to	Respondents	


directing	them,	among	other	provisions,	to	cease	and	desist	from	further	violating	the	MPA	and	


SMPA	at	the	Site.	Respondents	and	BCDC	staff	have	stipulated	to	two	extensions	to	the	90-day	


expiration	date	of	the	Executive	Director’s	order	(Govt.	Code	§	66637(c)),	which,	unless	further	


extended,	will	expire	on	November	17,	2016.		


VI.	 RECOMMENDATION	


The	Executive	Director	recommends	that	the	Enforcement	Committee	adopt	the	


accompanying	proposed	Cease	and	Desist	and	Civil	Penalty	Order	No.	CCD	2016.02	(Order)	to	


Point	Buckler	Club,	LLC	and	John	Donnelly	Sweeny.			In	summary,	the	proposed	Order	would	


require	Respondents	to:	


A.	 Cease	and	desist	from:		


1.	 Placing	any	fill	within,	or	making	any	substantial	change	in	use	of,	any	area	subject	to	


tidal	action,	or	that	was	subject	to	tidal	action	before	Respondent	performed	the	unauthorized	


activities	described	in	the	Order,	at	the	Site	without	securing	a	permit	from	the	Commission	


under	the	MPA,	and	
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2.	 Conducting	or	engaging	in	any	activity	on	the	Site	constituting	“development,”	as	


defined	in	the	SMPA,	without	securing	a	marsh	development	permit	from	the	Commission	


under	the	SMPA.	


B.	 Submit	a	Point	Buckler	Restoration	Plan,	acceptable	to	the	Executive	Director,	by	no	


later	than	February	10,	2017,	that	includes:		(1)	a	Restoration	Plan	describing	corrective	actions	


designed	to	restore,	at	a	minimum,	the	water	quality	functions	and	values	of	the	tidal	marsh	


existing	at	the	Site	prior	to	Respondents’	unauthorized	activities;	and	(2)	a	Restoration	


Monitoring	Plan	that	includes	monitoring	methods	and	performance	criteria	designed	to	


monitor	and	evaluate	the	success	of	the	implemented	restoration	objectives.		This	condition	of	


the	proposed	Order	is	identical	to	a	condition	in	the	Regional	Board’s	Cleanup	and	Abatement	


Order	No.	R2-2016-0038	issued	to	Respondents	on	August	10,	2016	(Regional	Board	Order).	


C.	 Submit	a	Mitigation	and	Monitoring	Plan,	acceptable	to	the	Executive	Director,	by	no	


later	than	February	10,	2017,	that	includes	a	proposal	to	provide	compensatory	mitigation	to	


compensate	for	any	temporal	and	permanent	impacts	to	wetlands	and	other	waters	of	the	


State	that	resulted	from	Respondents	unauthorized	activities	at	the	Site.		This	condition	of	the	


proposed	Order	is	identical	to	a	condition	in	the	Regional	Board	Order.	


D.	 By	no	later	than	March	10,	2017,	apply	for	a	permit	to	request	authorization	from	the	


Commission	for	the	placement	of	fill,	extraction	of	materials,	substantial	change	of	use,	and/or	


development	activities	that	Respondents	have	conducted	or	performed	at	the	Site	at	any	time	


from	April	19,	2011	through	the	date	of	the	Order.		


E.	 Apply	for	and	obtain	a	permit	from	the	Commission	prior	to	any	placement	of	fill,	


extraction	of	materials,	substantial	change	in	use,	or	development	activities	that	Respondents	


propose	to	undertake	or	conduct	at	the	Site	after	the	date	of	the	Order.		
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November	4,	2016	


TO:	 Commissioners	and	Alternates		


FROM:	 Enforcement	Committee	


SUBJECT:	 Enforcement	Committee’s	Recommended	Enforcement	Decision	Regarding	
Proposed	Cease	and	Desist	and	Civil	Penalty	Order	No.	CDO	2016.02;		
Point	Buckler	Club,	LLC	and	John	D.	Sweeney	
(For	Committee	consideration	on	November	17,	2016)	


Recommendation	
	


The	Enforcement	Committee	recommends	that	the	Commission	adopt	the	Recommended	


Enforcement	Decision	by	adopting	and	issuing	proposed	Cease	and	Desist	and	Civil	Penalty	


Order	No.	CDO	2016.02	(Order)	to	Point	Buckler	Club,	LLC	and	John	D.	Sweeney.	


This	enforcement	proceeding	involves	alleged	violations	of	the	McAteer-Petris	Act	(MPA)	


and	the	Suisun	Marsh	Preservation	Act	(SMPA)	at	Point	Buckler	Island,	which	is	located	in	the	


primary	management	area	of	the	Suisun	Marsh	in	Solano	County	(the	Site).		Point	Buckler	Club,	


LLC	owns	the	Site.		Mr.	Sweeney	is	a	principal	of	Point	Buckler	Club,	LLC	and	owned	the	Site	


from	approximately	April	19,	2011,	to	October	27,	2014,	when	he	conveyed	the	Site	to	Point	


Buckler	Club,	LLC.			(Mr.	Sweeney	and	Point	Buckler	Club,	LLC	are	collectively	referred	to	as	


Respondents.)	


This	matter	arises	out	of	an	enforcement	action	commenced	on	April	22,	2016,	by	the	


Executive	Director’s	issuance	of	a	Cease	and	Desist	Order	to	Respondents	directing	them,	


among	other	provisions,	to	cease	and	desist	from	further	violating	the	MPA	and	SMPA	at	the	


Site.		Respondents	and	BCDC	staff	have	stipulated	to	two	extensions	to	the	90-day	expiration	


date	of	the	Executive	Director’s	order	(Govt.	Code	§	66637(c)),	which,	unless	further	extended,	


will	expire	on	November	17,	2016.	
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On	May	23,	2016,	the	Executive	Director	issued	a	Violation	Report/Complaint	for	the	


Administrative	Imposition	of	Civil	Penalties	(Complaint)	to	Respondents	and	for	the	same	


violations	of	the	MPA	and	the	SMPA	as	alleged	in	the	Executive	Director’s	order.		The	Complaint	


proposed	a	civil	penalty	of	$952,000	for	35	separate	violations	of	the	MPA.	


On	September	12,	2016,	Respondents	submitted	their	Statement	of	Defense	and	


accompanying	documents	including	but	not	limited	to	Declarations	of	Respondent	John	


Sweeney	and	Respondents’	counsel,	Larry	Bazel,	both	with	exhibits.		Respondents	generally	


admitted	or	did	not	dispute	that	they	performed	certain	work	and	activities	at	the	Site,	as	


alleged	in	the	Complaint,	but	raised	a	number	of	defenses	challenging	the	Commission’s	


jurisdiction	or	the	principal	allegations	in	the	Complaint	as	to	their	liability.		Among	other	


defenses,	Respondents	argued	that	their	work	was	exempt	from	permit	requirements	because	


the	Commission,	in	1984,	certified	a	managed	wetland	individual	management	plan	for	the	Site.	


Respondents	also	made	numerous	arguments	as	to	mitigating	factors	that	they	contend	make	it	


unfair,	unreasonable,	or	inequitable	to	hold	them	responsible	for	the	violations	through	the	


assessment	of	civil	penalties.	


On	October	6,	2016,	the	Enforcement	Committee	held	a	public	hearing	on	this	matter.		The	


Committee	considered	the	staff’s	presentation	of	its	recommended	enforcement	decision,	


which	was	to	adopt	the	proposed	Order,	and	Respondents’	presentation,	which	included	


testimony	under	oath	by	Respondent	John	Sweeney.		The	Committee	also	considered	public	


comment	by	a	number	of	parties,	including	testimony	under	oath	by	Dr.	Stuart	Siegel,	an	expert	


retained	by	the	San	Francisco	Bay	Regional	Water	Quality	Control	Board	(Regional	Board),	in	


connection	with	its	separate	enforcement	action	against	Respondents,	and	author	of	a	


Technical	Assessment	Report	concerning	the	Site.	


The	Enforcement	Committee	adopted	the	staff’s	recommended	enforcement	decision	with	


one	modification.		The	Committee	determined	that	the	placement	of	fill	to	close	each	of	seven	


tidal	breaches	of	the	remnant	levee	at	the	Site	should	be	treated	as	a	single	violation,	rather	


than	seven	violations	as	proposed	by	staff,	and	on	the	basis,	reduced	the	proposed	penalty	by	


$180,000,	from	$952,000	to	$772,000.	
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Staff	Report	


Background.		The	MPA	requires	any	person	wishing	to	place	fill,	extract	materials,	or	make	
any	substantial	change	in	use	of	any	water,	land,	or	structure,	within	the	area	of	the	
Commission’s	jurisdiction,	including	the	Site,	to	obtain	a	permit	from	the	Commission.		Govt	
Code	§	66632(a).	


The	SMPA	generally	requires	any	person	wishing	to	perform	or	undertake	any	
“development,”	as	that	term	is	broadly	defined	in	Public	Resources	Code	Section	29114(a),	in	
the	primary	management	area	of	the	Suisun	Marsh,	including	the	Site,	to	obtain	a	marsh	
development	permit	from	the	Commission.			Pub.	Res.	Code	§§	29500,	29501.		However,	no	
permit	is	required	for	any	development	specified	in	the	component	of	the	local	protection	
program	(LPP)	for	the	Suisun	Marsh	prepared	by	the	Suisun	Resource	Conservation	District	
(SRCD)	and	certified	by	the	Commission.	


The	SRCD’s	component	of	the	LLP,	known	as	the	Suisun	Marsh	Management	Program	
(SMMP),	consists	of	a	number	of	elements	including,	but	not	limited	to,	individual	water	
management	programs	(commonly	referred	to	as	individual	management	plans	or	IMPs)	for	
each	privately-owned	“managed	wetland”	within	the	primary	management	area	of	the	Suisun	
Marsh.		The	SMPA	defines	the	term	“managed	wetland”	to	mean	“those	diked	areas	in	the	
marsh	in	which	water	inflow	and	outflow	is	artificially	controlled	or	in	which	waterfowl	food	
plants	are	cultivated,	or	both,	to	enhance	habitat	conditions	for	waterfowl	and	other	water-
associated	birds,	wildlife,	or	fish….”	Pub.	Res.	Code.	§		29105.	


In	1984,	IMPs	were	developed	for	each	privately-owned	managed	wetland	in	the	primary	
management	area	of	the	Suisun	Marsh,	including	the	Site,	and	were	certified	by	the	
Commission.		The	IMP	for	the	Site,	denominated	the	“Annie	Mason	Point	Club”	(Annie	Mason	
IMP),	states	that	the	club	is	contained	within	a	single	levee	surrounded	by	Grizzly	Bay	to	the	
north	and	Suisun	Cutoff	to	the	south,	and	describes	two	water	control	structures,	one	on	the	
east	side	and	another	on	the	north	side	of	the	Site.		The	Annie	Mason	IMP	further	states	that	it	
is	“necessary	that	the	club	follows	a	regular	program	of	water	management,”	and	that:	


Proper	water	control	necessitates	inspection	and	maintenance	of	
levees,	ditches,	and	water	control	structures….Levees	require	
frequent	inspection	and	attention	to	prevent	major	breaks	from	
occurring.		


Substantial	evidence	demonstrates	that	since	at	least	the	late-1980s,	the	Site	was	never	
managed	in	accordance	with	the	Anne	Mason	IMP.		For	more	detail,	see	the	proposed	Order	at	
Section	II	(Findings),	¶¶	J	through	N.	


Beginning	no	later	than	August	1988,	with	a	first	levee	breach,	the	areas	of	the	Site	formerly	
consisting	of	managed	wetlands	began	reverting	to	tidal	marsh	due	to:	(a)	the	lack	of	
maintenance	of	the	levees	and	water	control	structures;	(b)	the	constant	exposure	of	the	Site	
to	daily	tides	and	the	forces	of	the	waves	and	winds;	and	(c)	the	periodic	exposure	of	the	Site	to	
storm	events.		The	reversion	to	and	persistence	of	the	Site	as	tidal	marsh	continued	after	May	
1991	from	three	levee	breaches,	after	August	1993	from	five	levee	breaches,	and	after	August	
2003	from	seven	levee	breaches,	which	provided	daily	tidal	exchange	between	the	Bay	waters	
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and	the	interior	channels	and	ditch,	and	provided	internal	tidal	circulation	throughout	the	Site.		
During	this	same	period,	due	to	the	progressive	erosion	and	deterioration	of	the	remnant	
levees,	portions	of	the	Site	interior	to	the	levees	were	subject	periodically	to	the	inflow	and	
outflow	of	tidal	waters	from	overtopping	of	the	levees.		


Thus,	over	an	approximately	20-year	period	before	Mr.	Sweeney	purchased	the	Site,	it	was	
subject	to	tidal	action	and	consisted	of	tidal	marsh,	and	the	Site	did	not	contain	managed	
wetlands	as	defined	in	the	SMPA.		See	proposed	Order,	Section	II,	¶¶	P	through	R.		For	these	
reasons,	when	Mr.	Sweeney	purchased	the	Site,	the	Annie	Mason	IMP	no	longer	applied	to	the	
Site	and,	therefore,	no	potential	development	at	the	Site	was	specified	in	the	SRCD’s	
component	of	the	LLP.		Therefore,	at	the	time	Mr.	Sweeney	purchased	the	Site,	a	marsh	
development	permit	from	the	Commission	was	required	pursuant	to	the	SMPA	to	authorize	any	
“development”	(as	defined	in	Pub.	Res.	Code	§	29114(a))	at	the	Site,	and	a	permit	was	required	
by	the	Commission,	pursuant	to	the	MPA	(Government	Code	§	66632(a)),	to	authorize	the	
placement	of	any	fill	or	to	make	any	substantial	change	in	use	of	any	water,	land,	or	structure	at	
the	Site.	


An	aerial	photograph	taken	in	April	2011,	and	attached	hereto	as	Exhibit	A,	shows	that	
when	Mr.	Sweeney	purchased	the	Site	the	levees	were	breached	at	seven	different	locations	
and	the	entire	Site	was	intersected	by	countless	tidal	channels	that,	together	with	the	remnant	
interior	ditch	and	combined	with	overland	flow	of	tidal	waters,	provided	internal	tidal	
circulation	throughout	the	entire	Site.				


Before	Mr.	Sweeney	began	conducting	levee	construction	and	excavation	activities	at	the	
Site	(as	discussed	further	below),	he	knew	that	the	placement	of	fill	on	levees	in	managed	
wetlands	in	the	Suisun	Marsh,	including	levee	repair	work,	requires	authorization	from	multiple	
agencies.	In	June	2011,	Mr.	Sweeney	contacted	the	SRCD	and	the	United	States	Army	Corps	of	
Engineers	(USACE)	regarding	proposed	levee	repair	work	at	Chipps	Island	(Club	915)	in	the	
Suisun	Marsh.		SRCD	provided	Mr.	Sweeney	with	copies	of	the	USACE’s	regional	general	permit	
(issued	pursuant	to	Section	404	of	the	Clean	Water	Act)	and	a	relevant	Biological	Opinion	
prepared	by	the	National	Marine	Fisheries	Services,	and	Mr.	Sweeney	completed	a	USACE	
Wetlands	Maintenance	Permit	Application.		Working	with	SRCD	through	the	permitting	process,	
Mr.	Sweeney	obtained	authorization	from	the	USACE	to	perform	the	levee	repair	under	the	
regional	general	permit.	However,	he	did	not	adhere	to	the	permit’s	conditions,	and	on	October	
24,	2011,	the	USACE	issued	a	Notice	of	Violation	to	Mr.	Sweeney	regarding	his	unauthorized	
work	at	Chipps	Island	that	resulted	in	an	illegal	discharge	of	fill.					


The	evidence	suggests	that	when	Mr.	Sweeney	contemplated	the	nature	and	extent	of	the	
levee	construction,	excavation,	and	other	work	that	he	planned	to	perform	at	the	Site,	based	
on	his	experience	with	SRCD	and	the	USACE	to	authorize	a	levee	repair	at	Chipps	Island,	he	
made	a	knowing	and	intentional	decision	to	proceed	without	contacting	SRCD,	the	USACE,	or	
BCDC,	and	without	applying	for	any	of	the	permits	that	he	knew	or	should	have	known	were	
required.		The	evidence	further	suggests	that	Mr.	Sweeney	intentionally	proceeded	without	
contacting	any	regulatory	agency	to	avoid	the	expense	and	delay	of	the	permitting	process,	
including	the	costs	that	would	have	been	associated	with	providing	mitigation	for	adverse	
impacts	to	tidal	marsh,	biological	resources,	and	water	quality.			







5	
	


	


Beginning	by	no	later	than	May	2012,	and	without	contacting	or	applying	for	a	permit	from	
BCDC	(and	without	contacting	SRCD	or	the	USACE),	Mr.	Sweeney	began	excavating	trenches	
and	ditches	in	tidal	marsh,	rebuilding	eroded	levees,	and	placing	fill	on	tidal	marsh	to	construct	
new	levees	at	the	Site.		This	work	included	but	may	not	have	been	limited	to	constructing	new	
levees	by	excavating	material	from	the	ditch	inside	the	eroded	levees	and	placing	such	material	
on	(a)	the	remnants	of	the	eroded	levees	in	locations	where	the	eroded	levees	remained;	and	
(b)	tidal	marsh	and	waters	of	the	State	inside	former	levee	locations	where	the	former	levees	
had	completely	eroded	and	disappeared	and	had	been	replaced	by	tidal	marsh.		In	addition,	
without	applying	for	or	obtaining	a	permit	from	BCDC,	Mr.	Sweeney	removed	one	of	the	former	
water	control	structures	from	the	Site	and,	in	approximately	September	2013,	replaced	a	
sunken	dock	located	in	the	southeast	portion	of	the	Site	with	a	larger	dock	at	the	same	
location.	Each	of	these	unauthorized	activities	constitutes	“development”	as	defined	in	Public	
Resources	Code	Section	29114,	and	the	construction	of	new	levees	and	installation	of	a	
replacement	dock	constitute	placement	of	fill,	extraction	of	materials	and/or	a	substantial	
change	of	use	of	land	and	water	under	Government	Code	Section	66632(a).	


Some	time	in	or	about	2014,	and	without	applying	for	a	permit	from	BCDC,	Respondents	
began	operating	the	Site	as	a	“Private	Sport	and	Social	Island	located	in	the	California	Delta.		
Ideally	suited	for	the	Bay	Area	/	Silicon	Valley	Executives	who	want	to	get	away	and	enjoy	kiting	
in	a	safe	and	secluded	environment	without	boarding	a	plane.”		www.pointbucklerisland.com.			
See	www.facebook.com/pointbucklerclubVIP.			Such	activities	constitute	both	a	“substantial	
change	of	use	of	land	and	water”	under	the	MPA	(Govt	Code	§	66632(a))	and	“development”	
(as	defined	in	Pub.	Res.	Code	§	29114)	under	the	SMPA.	


On	November	14,	2014,	BCDC	staff	inspected	the	Site	and	identified	a	number	of	violations	
of	the	SMPA	and	the	MPA.		During	the	Site	inspection,	BCDC	staff	provided	Mr.	Sweeney	with	a	
copy	of	the	Annie	Mason	IMP	because	he	had	previously	informed	BCDC	staff	that	he	did	not	
have	a	copy	of	that	document	and	had	requested	a	copy.	


The	unauthorized	work	Respondents	performed	at	the	Site	from	May	2012	to	January	29,	
2015,	as	shown	in	a	series	of	aerial	photographs	and	Google	Earth	images,	includes	the	
following:		


1. Initiated	trench	excavation	and	filling	activities	by	no	later	than	May	2012;	


2. Installed	a	large	dock	in	Annie	Mason	Slough	and	began	grading	in	the	southeastern	
corner	of	the	Site	by	February	3,	2014;		


3. Conducted	levee	construction	and	ditch	excavation	activities	along	the	southern	and	
southwestern	portion	of	the	Site,	closing	two	of	the	tidal	breaches,	by	March	24,	2014;	


4. Conducted	levee	construction	and	ditch	excavation	activities	in	a	clockwise	direction	
around	to	the	northeastern	portion	of	the	site,	closing	off	the	five	remaining	tidal	
breaches	and	cutting	off	all	tidal	channel	connectivity	to	the	interior	of	the	Site,	by	
August	6,	2014;	


5. Completed	the	final	segment	of	levee	construction	and	ditch	excavation	activities	along	
the	eastern	portion	of	the	Site	by	October	28,	2014;	and	
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6. Excavated	three	crescent	ponds	in	tidal	marsh	in	the	interior	of	the	Site	by	January	29,	
2015.	


On	January	30,	2015,	BCDC	sent	a	letter	to	Respondents	regarding	the	unauthorized	work	
observed	during	the	November	14,	2014	Site	inspection.		The	letter	discussed	the	regulatory	
framework	governing	the	Suisun	Marsh	and,	in	particular	the	Site,	and	explained	that	based	on	
available	information,	the	history	of	the	Site,	and	the	recent	Site	visit,	the	Site	had	never	been	
managed	in	accordance	with	the	Annie	Mason	IMP	and	had	long	ago	reverted	to	a	tidal	marsh	
due	to	neglect,	abandonment,	and/or	the	forces	of	nature.		The	letter	advised	Respondents	
that	a	marsh	development	permit	from	BCDC	was	required	prior	to	performing	any	
development	at	the	Site,	and	that	any	work	that	could	not	be	retroactively	approved	through	
such	a	permit	would	likely	need	to	be	removed,	restoring	the	Site	to	tidal	marsh.		BCDC	staff	
recommended	that	Respondents	restore	the	Site,	following	BCDC	approval	of	a	professionally	
prepared	plan,	or	begin	compiling	a	permit	application.		Furthermore,	BCDC	staff	requested	
that	Respondents	stop	work	at	the	Site.			


Respondents	continued	to	perform	unauthorized	work	at	the	Site	after	receiving	BCDC’s	
letter	dated	January	30,	2015	directing	them	to	stop	work.		See	proposed	Order	Section	II,	¶¶	
DD,	JJ,	MM,	PP,	and	QQ.		An	aerial	photograph	dated	February	10,	2016,	attached	hereto	as	
Exhibit	B,	shows	certain	unauthorized	work	performed	by	Respondents	after	receiving	BCDC’s	
letter	dated	January	30,	2015,	including	but	not	limited	to	installation	of	two	helicopter	landing	
pads	and	placement	of	three	wind-break	platforms,	all	on	tidal	marsh.	


On	July	28,	2015,	the	Regional	Board	sent	Respondent	Point	Buckler,	LLC	a	Notice	of	
Violation	for	Filling	Waters	of	the	United	States	and	State	at	the	Site,	alleging	violations	of	both	
the	federal	Clean	Water	Act	and	the	California	Water	Code.			


On	August	10,	2016,	the	Regional	Board	issued	Cleanup	and	Abatement	Order	No.	R2-2016-
0038	to	Respondents	for	unauthorized	activities	conducted	at	the	Site	(Regional	Board	Order).		
Among	other	terms	and	conditions,	the	Regional	Board	Order:	


1. Prohibits	the	discharge	of	fill	material	except	as	allowed	by	plans	accepted	or	approved	
by	the	Regional	Board;	


2. Prohibits	the	removal	or	destruction	of	tidal	marsh	vegetation	in	a	manner	that	
adversely	impacts	water	quality	or	beneficial	uses;	


3. Requires	Respondents	to	submit	an	Interim	Corrective	Plan	including	specified	measures	
by	no	later	than	November	10,	2016;	


4. Requires	Respondents	to	submit	a	Point	Buckler	Restoration	Plan	including	specified	
actions	by	no	later	than	February	10,	2017;	and	


5. Requires	Respondents	to	submit	a	Mitigation	and	Monitoring	Plan	including	specified	
information	by	no	later	than	February	10,	2017.	


In	addition,	the	Regional	Board	issued	a	Complaint	for	Administrative	Civil	Liability	
Complaint	No.	R2-2016-1008	to	Respondents	seeking	$4,600,000	in	civil	fines	for	violating:	(1)	
San	Francisco	Bay	Basin	Water	Quality	Control	Plan	Discharge	Prohibition	No.	9;	and	(2)	Clean		
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Water	Act	section	301	for	unauthorized	discharge	of	fill	to	waters	of	the	State	and	United	States	
on	the	Site.		The	Regional	Board	is	scheduled	to	hold	a	hearing	on	the	Administrative	Civil	
Liability	Complaint	on	December	14,	2016.	


Violations	of	the	MPA	and	SMPA.		Respondents	have	violated	and	continue	to	violate	the	
MPA	by	conducting	the	unpermitted	activities	at	the	Site,	including	but	not	limited	to:	


1. Placing	fill	in	waters	of	San	Francisco	Bay,	including	tidal	marsh,	by	constructing	and	
rebuilding	levees,	excavating	ditches	and	four	crescent	shaped	ponds,	installing	a	new	
dock	in	Annie	Mason	Slough,	constructing	roads,	and	placing	numerous	containers,	
trailers,	and	other	structures	and	two	helipads	on	tidal	marsh;	and	


2. Making	substantial	changes	in	the	use	of	water,	land,	or	structures	within	the	area	of	
the	Commission’s	jurisdiction	by:	(a)	closing	all	the	tidal	breaches	that	existed	in	2011	
when	Mr.	Sweeney	purchased	the	Site	and	thereby	cutting	off	all	tidal	activity	to	the	
interior	of	the	Site;	(b)	installing	a	new	water	control	structure	in	the	western	portion	of	
the	Site;	(c)	draining	the	Site	to	further	alter	the	pre-existing	tidal	marsh	hydrology;	(d)	
removing	or	destroying	tidal	marsh	vegetation	by	the	placement	of	fill,	excavation	
activities,	mowing	activities,	drainage	activities,	and	bringing	goats	to	the	Site	and	
allowing	them	to	graze	on	the	tidal	marsh	vegetation;	(e)	installing	numerous	trailers	
and	containers	and	two	mobile	helipads	at	the	Site;	and	(f)	developing	and	operating	
the	Site	for	intensive	recreational	uses	including	but	not	necessarily	limited	to	kite-
boarding.				


Respondents	have	violated	and	continue	to	violate	the	SMPA	by	conducting	unpermitted	
development	at	the	Site	as	described	herein,	including	but	not	limited	to:		(a)	placing	fill	in	
waters	of	San	Francisco	Bay,	including	tidal	marsh,	by	constructing	and	rebuilding	levees;	(b)	
excavating	ditches	and	four	crescent	shaped	ponds;	(c)	installing	a	new	water	control	structure	
in	the	western	portion	of	the	Site;	(d)	installing	a	new	dock	in	Anne	Mason	Slough;	(e)	
constructing	roads	on	tidal	marsh;	(f)	placing	numerous	containers,	trailers	and	other	structures	
and	two	mobile	helipads	on	tidal	marsh;	(g)	removing	or	destroying	tidal	marsh	vegetation	by	
the	excavation	activities,	mowing	activities,	and	bringing	goats	to	the	Site	and	allowing	those	
goats	to	graze	on	the	tidal	marsh	vegetation;	and	(h)	developing	and	operating	the	Site	for	
intensive	recreational	uses	including	but	not	necessarily	limited	to	kiting.	


Requirements	of	Proposed	Cease	and	Desist	Order.		The	proposed	Order	would	require	
Respondents	to:	


1.	 Cease	and	desist	from:		


a.	 Placing	any	fill	within,	or	making	any	substantial	change	in	use	of,	any	area	subject	to	
tidal	action,	or	that	was	subject	to	tidal	action	before	Respondent	performed	the	
unauthorized	activities	described	in	the	Order,	at	the	Site	without	securing	a	permit	
from	the	Commission	under	the	MPA,	and	


b.	 Conducting	or	engaging	in	any	activity	on	the	Site	constituting	“development,”	as	
defined	in	the	SMPA,	without	securing	a	marsh	development	permit	from	the	
Commission	under	the	SMPA.	
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2.	 Submit	a	Point	Buckler	Restoration	Plan,	acceptable	to	the	Executive	Director,	by	no	
later	than	February	10,	2017,	that	includes:		(a)	a	Restoration	Plan	describing	corrective	
actions	designed	to	restore,	at	a	minimum,	the	water	quality	functions	and	values	of	the	
tidal	marsh	existing	at	the	Site	prior	to	Respondents’	unauthorized	activities;	and	(b)	a	
Restoration	Monitoring	Plan	that	includes	monitoring	methods	and	performance	criteria	
designed	to	monitor	and	evaluate	the	success	of	the	implemented	restoration	
objectives.		This	condition	of	the	proposed	Order	is	identical	to	a	condition	in	the	
Regional	Board	Order.	


3.	 Submit	a	Mitigation	and	Monitoring	Plan,	acceptable	to	the	Executive	Director,	by	no	
later	than	February	10,	2017,	that	includes	a	proposal	to	provide	compensatory	
mitigation	to	compensate	for	any	temporal	and	permanent	impacts	to	wetlands	and	
other	waters	of	the	State	that	resulted	from	Respondents	unauthorized	activities	at	the	
Site.		This	condition	of	the	proposed	Order	is	identical	to	a	condition	in	the	Regional	
Board	Order.	


4.	 By	no	later	than	March	3,	2017,	apply	for	a	permit	to	request	authorization	from	the	
Commission	for	the	placement	of	fill,	extraction	of	materials,	substantial	change	of	use,	
and/or	development	activities	that	Respondents	have	conducted	or	performed	at	the	
Site	at	any	time	from	April	19,	2011	through	the	date	of	the	Order.		


5.	 Apply	for	and	obtain	a	permit	from	the	Commission	prior	to	any	placement	of	fill,	
extraction	of	materials,	substantial	change	in	use,	or	development	activities	that	
Respondents	propose	to	undertake	or	conduct	at	the	Site	after	the	date	of	the	Order.		


Proposed	Civil	Penalty	Order.		The	proposed	Order	addresses	violations	of	both	the	MPA	
and	the	SMPA,	but	the	proposed	penalty	is	solely	for	violations	of	the	MPA.		There	is	no	
statutory	authority	for	the	imposition	of	administrative	penalties	under	the	SMPA,	and,	
therefore,	no	penalty	is	proposed	for	Respondents	violations	of	the	SMPA.	


Government	Code	Section	66641.5(e)	provides	that	the	Commission	may	
administratively	impose	civil	liability	for	any	violation	of	the	MPA	in	an	amount	of	which	
shall	not	be	less	than	$10	nor	more	than	$2,000	for	each	day	in	which	the	violation	
occurs	or	persists,	but	may	not	administratively	impose	a	penalty	of	more	than	$30,000	
for	a	single	violation.	


The	Complaint	includes	a	table,	attached	hereto	as	Exhibit	C,	describing	each	violation,	
explaining	how	the	work	or	activity	violates	the	MPA,	and	the	amount	of	the	penalty	sought	for	
each	violation.		Staff	proposed	a	total	penalty	of	$952,000	for	35	separate	violations	of	the	
MPA.		The	Enforcement	Committee	determined	that	the	placement	of	fill	to	close	each	of	seven	
tidal	breaches	of	the	remnant	levee	at	the	Site,	considered	by	staff	to	be	seven	violations	(as	
shown	in	the	first	row	of	the	Exhibit	C	table),	should	be	treated	as	a	single	violation,	and	on	the	
basis,	reduced	the	proposed	penalty	by	$180,000,	from	$952,000	to	$772,000.	


	 	







9	
	


	


Government	Code	Section	66641.9(a)	states:	


In	determining	the	amount	of	administrative	civil	liability,	the	
commission	shall	take	into	consideration	the	nature,	circumstance,	
extent,	and	gravity	of	the	violation	or	violations,	whether	the	
violation	is	susceptible	to	removal	or	resolution,	the	cost	to	the	
state	in	pursuing	the	enforcement	action,	and	with	respect	to	the	
violator,	the	ability	to	pay,	the	effect	on	ability	to	continue	in	
business,	any	voluntary	removal	or	resolution	efforts	undertaken,	
any	prior	history	of	violations,	the	degree	of	culpability,	economic	
savings,	if	any,	resulting	from	the	violation,	and	such	other	
matters	as	justice	may	require.	


The	proposed	Order	includes	the	following	findings	concerning	the	statutory	
penalty	factors:	


1. Nature,	circumstances,	extent,	and	gravity	of	the	violations.		Excavation	
of	tidal	marsh	at	the	Site	physically	removed	estuarine	habitat	and	the	
placement	of	fill	eliminated	surface	water	and	wetland	habitats.		The	
harm	from	Respondents’	unauthorized	filling,	destruction	of	tidal	marsh,	
and	cutting-off	of	tidal	action	at	the	Site	was	and	is	substantial,	has	
adversely	impacted	beneficial	uses	of	Suisun	and	Grizzly	Bays,	and	likely	
resulted	in	the	illegal	take	of	threatened	or	endangered	species	protected	
under	the	California	and	federal	Endangered	Species	Acts.		Unauthorized	
filling	and	excavation	activities	occurred	outside	work	activity	windows	
established	to	protect	sensitive	species	in	the	Suisun	Marsh.		Blocked	
tidal	channels	at	the	Site	are	preventing	longfin	smelt	from	being	able	to	
access	spawning	grounds,	young	salmonids	from	accessing	feeding	
grounds,	and	have	cut	off	the	export	of	food	material	from	the	Site’s	
interior	wetlands	needed	to	support	the	threatened	Delta	smelt.			


2. Whether	the	violations	are	susceptible	to	removal	or	resolution.		Respondents’	
unauthorized	filling	and	other	unauthorized	construction	activities	at	the	Site	are	
potentially	susceptible	to	removal	or	resolution,	but	to	date,	Respondents	have	
taken	no	action	to	remove	the	unauthorized	work	or	to	restore	tidal	action	or	
tidal	marsh	at	the	Site.		Moreover,	the	temporal	impacts	to	tidal	marsh	habitat	
and	biological	resources	from	Respondents’	unauthorized	activities	are	
unavoidable,	continuing,	and	potentially	increasing	with	every	passing	day.					


3. The	costs	to	the	state	in	pursuing	the	enforcement	action.		BCDC	staff	has	
incurred	substantial	staff	costs	in	pursuing	this	enforcement	action.		These	costs	
consist	of	time	spent	by	numerous	staff	members	on	two	Site	visits;	two	
meetings	with	Respondents	and	their	counsel	at	BCDC’s	offices;	numerous	
meetings	among	BCDC,	Regional	Board,	and	USEPA	staff,	including	two	multi-
agency	meetings	together	with	Respondents	and	their	counsel;	preparation	of	an	
Executive	Director	Cease	and	Desist	Order	and	a	Violation	Report/Complaint	for	
the	Administrative	Imposition	of	Civil	Penalties	(Complaint);	reviewing	
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Respondents’	Statement	of	Defense	and	preparing	a	recommended	enforcement	
decision,	and	preparing	for	and	participating	in	a	contested	hearing	before	the	
Enforcement	Committee.				


4. Ability	to	pay	and	effect	on	ability	to	continue	in	business.		The	Regional	Board	
staff	investigated	and	analyzed	Respondents	financial	resources,	and	determined	
that	Respondents	have	the	ability	to	pay	a	substantial	penalty.			Respondents	
claim	that	the	Regional	Board	made	a	number	of	factual	errors	in	its	analysis	of	
Respondents’	ability	to	pay.		However,	Respondents	have	submitted	no	evidence	
of	Mr.	Sweeney’s	assets,	or	the	assets	of	Point	Buckler	Club,	LLC,	to	establish	
that	they	would	be	unable	to	pay	the	penalty	proposed	by	BCDC	staff	in	the	
Complaint.	


5. Any	voluntary	removal	or	resolution	efforts.		As	noted	above,	Respondents	
have	taken	no	action	to	remove	the	unauthorized	fill	or	other	work	or	to	restore	
tidal	action	or	tidal	marsh	at	the	Site,	and	they	continued	to	develop	the	Site	for	
their	kiteboarding	operations	after	BCDC	staff	requested	that	they	stop	work	and	
apply	for	a	permit,	in	a	letter	dated	January	30,	2015.		Respondents	claim	that	
they	intend	to	apply	for	a	BCDC	permit	to	seek	authorization	for	certain	
completed	work	or	proposed	future	work	at	the	Site.		However,	BCDC	staff	first	
requested	that	Respondents	apply	for	a	permit	in	a	letter	dated	January	30,	
2015,	over	20	months	ago,	but	to	date	that	they	have	failed	to	do	so.			
Respondents	recently	proposed	to	BCDC	staff	a	conceptual	plan	for	future	use	
and	partial	restoration	of	the	Site.		However,	Respondents	did	not	prepare	the	
conceptual	plan	based	on	a	technical	analysis	of	the	nature	and	extent	of	tidal	
exchange	that	would	be	necessary	to	restore	tidal	marsh	and	associated	habitat	
values	at	the	Site.		Furthermore,	Respondents	have	declined	to	discuss	
mitigation	for	temporal	impacts	resulting	from	the	unauthorized	work	at	the	Site	
and	for	Respondents	proposed	future	uses	of	the	Site.		Respondents	have	been	
only	minimally	cooperative.		


6. Any	prior	history	of	violations;	the	degree	of	culpability.			Before	commencing	
unauthorized	work	at	the	Site,	Mr.	Sweeney	knew	that	the	placement	of	fill	on	
levees	in	the	Suisun	Marsh	requires	authorization	from	multiple	agencies.		In	
June	2011,	Mr.	Sweeney	contacted	SRCD	and	the	USACE	to	obtain	authorization	
for	levee	repair	work	at	Chipps	Island	in	the	Suisun	Marsh	(Club	915).		Mr.	
Sweeney	did	not	adhere	to	the	conditions	of	the	USACE’s	Regional	General	
Permit,	and	on	October	24,	2011,	the	USACE	issued	a	Notice	of	Violation	to	Mr.	
Sweeney	regarding	his	unauthorized	work	at	Chipps	Island	that	resulted	in	an	
illegal	discharge	of	fill.		Based	on	Mr.	Sweeney’s	experience	with	the	SRCD	and	
the	USACE	at	Chipps	Island,	he	may	have	made	a	knowing	and	intentional	
decision	to	proceed	with	unauthorized	construction	activities	and	other	work	at	
the	Site	without	contacting	any	regulatory	agency	and	without	applying	for	any	
of	the	permits	he	knew	or	should	have	known	were	required.		At	a	minimum,		
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Respondents’	conduct	at	the	Site	was	unreasonable	and	demonstrated	a	willful	
indifference	to	the	regulatory	permitting	process	that	is	intended	to	protect	
water	quality,	beneficial	uses,	and	to	prevent	illegal	discharges.								


7. Economic	savings	resulting	from	the	violations.			By	conducting	filling,	excavation,	and	
other	activities	at	the	Site	without	authorization,	Respondents	avoided	the	costs	of	
obtaining	permits	from	BCDC	and	USACE,	a	Clean	Water	Act	Section	401	water	quality	
certification	from	the	Regional	Board,	and	perhaps	other	local	approvals	or	permits,	as	
well	as	the	costs	of	complying	with	resource	agency	requirements	to	protect	
endangered	or	threatened	species	(such	as,	at	a	minimum,	performing	certain	work	only	
during	work	activity	windows).		Respondents	also	avoided	the	costs	of	mitigation	for	
filling	portions	of	the	Site	and	for	associated	adverse	impacts	to	biological	resources.		In	
addition,	Respondents	have	benefitted	economically	from	their	unauthorized	activities.	
The	new	levees	Respondents	constructed	around	the	perimeter	of	the	Site	have	
provided	an	economic	benefit	by	allowing	them	to	conduct	their	commercial	
kiteboarding	business,	and	expand	kiteboarding	operations	in	the	northwestern	portion	
of	the	Site,	for	the	past	two	years	without	having	those	operations	disrupted	or	
damaged	from	tidal	action,	including	tidal	flooding	from	periodic	overtopping	of	the	
former	remnant	levees.	


Attachments	to	this	Recommendation	include:		(1)	Aerial	photograph	dated	April	
2011;	(2)	Aerial	Photograph	dated	February	10,	2016;	(3)	table	showing	staff’s	proposed	
penalty	for	35	violations	of	the	MPA;	and	(4)	proposed	Cease	and	Desist	and	Civil	
Penalty	Order	No.	CDO	2016.02.	


The	Administrative	Record	in	this	matter	consists	of:		(1)	Violation	Report/Compliant	for	the	
Administrative	Imposition	of	Civil	Penalties;	(2)	Respondents’	Statement	of	Defense	and	
accompanying	documents;	(3)	Staff’s	Recommended	Enforcement	Decision;	(4)	all	documents	
listed	in	the	Index	of	Administrative	Record,	attached	as	Exhibit	A	to	the	Proposed	Order.		All	of	
these	materials	are	available	to	review	on	the	Commission’s	website	at	
http://www.bcdc.ca.gov/enforcement/20161006Agenda.html.			
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San Francisco Bay Conservation and Development Commission 
455 Golden Gate Avenue, Suite 1 0600, San Francisco, California 941 02 tel 415 352 3600 fax 415 352 3606 


Point Buckler Club, LLC 
171 Sandpiper Drive 


Pittsburg, CA 94565 


and 


John Donnelly Sweeney 
171 Sandpiper Drive 
Pittsburg, CA 94565, 


Respondents. 


COMMISSION 


CEASE AND DESIST AND CIVIL PENALTY 
ORDER NO. CDO 2016.02 


Effective Date: November 18, 2016 


TO JOHN DONNELLY SWEENEY AND POINT BUCKLER CLUB, LLC: 


I. CEASE AND DESIST 


Pursuant to California Public Resources Code Section 29601 and California Government 
Code Section 66638, John Donnelly Sweeney and Point Buckler Club, LLC, all of their agents and 
employees, and any other persons acting in concert with them (collectively "Respondents") are 
hereby ordered to cease and desist all activity in violation of the Suisun Marsh Preservation Act 
(SMPA) and the McAteer-Petris Act (MPA} at Point Buckler Island in Solano County, as described 
herein. Specifically, Respondents are ordered to: 


1. Cease and desist from placing any fill within, or making any substantial change in use of, 
any area subject to tidal action, or that was subject to tidal action before Mr. Sweeney 
commenced the unauthorized activities described herein, including marshlands lying 


between mean high tide and five feet above mean sea level, without securing a permit 
from the San Francisco Bay Conservation and Development Commission (Commission or 
BCDC} as required under Government Code Section 66632(a); 


2. Cease and desist from conducting or engaging in any "development" (defined in Public 


Resources Code Section 29114(a) as including but not being limited to the placement or 
erection of any solid material or structure; discharge or disposal of any dredged 


material; grading, removing, dredging, or extraction of any materials; change in the 
density or intensity of use of land or intensity of use of water; construction, 
reconstruction, alteration in the size of any structure; and the removal or harvesting of 
major vegetation other than for agricultural purposes) without securing a marsh 
development permit from the Commission as required under Public Resources Code 


Sections 29500 and 29501(a); and 


3. Fully comply with requirements of Sections Ill and IV of this order. 


info@bcdc.ca.gov I www.bcdc.ca.gov 
State of California I Edmund G. Brown, Jr. - Governor 
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II.	 FINDINGS	


This	Order	is	based	on	the	following	findings.		The	administrative	record	in	support	
of	these	findings	and	this	Order	includes:	(1)	all	documents	and	other	evidence	cited	
herein;	and	(2)	all	additional	documents	listed	in	the	Index	of	Administrative	Record	
attached	hereto	as	Exhibit	A.		


A. Point	Buckler	Club,	LLC	is	the	owner	of	approximately	39	acres	of	land	at	Point	
Buckler	Island	(Assessor’s	Parcel	No.	0090-020-010),	which	is	located	off	the	
western	tip	of	Simmons	Island	in	the	Suisun	Marsh,	Solano	County	(the	Site).		
John	Donnelly	Sweeney	(Mr.	Sweeney)	is	a	principal	of	Point	Buckler	Club,	LLC	
and	owned	the	Site	from	approximately	April	19,	2011,	to	October	27,	2014,	
when	he	conveyed	the	Site	to	Point	Buckler	Club,	LLC.			Point	Buckler	Club,	LLC	
and	Mr.	Sweeney	are	hereafter	jointly	referred	to	as	Respondents.					


B. In	1965,	the	Legislature	enacted	the	McAteer-Petris	Act	(MPA),	which	is	codified,	
as	amended,	at	Government	Code	Sections	66600-66694.		The	Site	is	located	in	
the	jurisdiction	of	the	Commission	as	established	by	Government	Code	Section	
666610.	Specifically,	the	Site	is	in	the	Commission’s	“San	Francisco	Bay”	
jurisdiction	as	defined	in	Government	Code	Section	666610(a).		Any	person	
wishing	to	place	fill,	to	extract	materials,	or	to	make	any	substantial	change	in	
use	of	any	water,	land,	or	structure,	within	the	area	of	the	Commission’s	
jurisdiction,	including	at	the	Site,	is	required	to	obtain	a	permit	from	the	
Commission.		Government	Code	§	66632(a).	


C. In	1977,	the	Legislature	enacted	the	Suisun	Marsh	Preservation	Act	(SMPA),	
which	is	codified,	as	amended,	at	Public	Resources	Code	Sections	29000-29612.		
The	Site	is	located	in	the	“primary	management	area”	of	the	“Suisun	Marsh,”	as	
those	terms	are	defined	in	Public	Resources	Code	Sections	29102	and	29101,	
respectively.			


D. Any	person	wishing	to	perform	or	undertake	any	“development,”	as	that	term	is	
broadly	defined	in	Public	Resources	Code	Section	29114(a),	at	the	Site	is	
required	to	obtain	a	marsh	development	permit	from	the	Commission,	in	
addition	to	obtaining	any	other	permit	required	by	law	from	any	local	
government	or	from	a	state,	local,	or	regional	agency.				Public	Resources	Code	
§§	29500,	29501.	


E. The	Commission	has	prepared	and	adopted	the	“Suisun	Marsh	Protection	Plan,”	as	that	
term	is	defined	in	the	SMPA	(Public	Resources	Code	Section	29113(a)).		In	addition,	the	
Commission	has	certified,	the	“local	protection	program”	(LPP)	as	defined	in	Public	
Resources	Code	Section	29111,	consisting	of	a	number	of	components	prepared	by,	or	
submitted	to,	Solano	County	or	prepared	by	the	Suisun	Resource	Conservation	District	
(SRCD),	that	meet	the	requirements	of,	and	implement,	the	SMPA	and	the	Suisun	Marsh	
Protection	Plan	at	the	local	level.	
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F. One	component	of	the	certified	local	protection	program	is	the	Suisun	Marsh	
Management	Program	(SMMP)	prepared	by	the	SRCD	pursuant	to	the	SMPA	(Public	
Resources	Code	Sections	29401(d)	and	29412.5).		The	SMMP	consists	of	the	following	
principal	elements:	


1. A	general	management	program;	


2. Individual	water	management	programs	for	each	privately-owned	“managed	
wetland”	within	the	primary	management	area	of	the	Suisun	Marsh;		


3. Enforceable	Standards	Covering	Diking,	Flooding,	Draining,	Filling	and	Dredging	of	
Tidal	Waters,	Managed	Wetlands	and	Tidal	Marsh	Within	the	Primary	Management	
Area;	and	


4. Regulations	adopted	by	SRCD	to	ensure	effective	water	management	on	privately-
owned	lands	within	the	primary	management	area.		


In	Public	Resources	Code	Section	29105,	the	SMPA	defines	the	term	“managed	wetland”	
to	mean	“those	diked	areas	in	the	marsh	in	which	water	inflow	and	outflow	is	artificially	
controlled	or	in	which	waterfowl	food	plants	are	cultivated,	or	both,	to	enhance	habitat	
conditions	for	waterfowl	and	other	water-associated	birds,	wildlife,	or	fish….”	See	also	
Declaration	of	Steven	Chappell	(April	21,	2016)	at	¶¶	7,	9.		


G. Nothwithstanding	the	otherwise	applicable	provisions	of	Public	Resources	Code	Section	
29500	regarding	the	need	to	obtain	a	Marsh	Development	Permit	(MDP),	in	Public	
Resources	Code	Section	29501.5	the	SMPA	states	that	within	the	PMA	of	the	Suisun	
Marsh,	no	MDP	is	required	for	any	development	specified	in	the	component	of	the	LPP	
prepared	by	SRCD	and	certified	by	the	Commission.	


H. In	or	about	1984,	individual	management	programs	(commonly	referred	to	as	
individual	management	plans	or	IMPs)	were	developed	for	each	privately-owned	
managed	wetland	in	the	primary	management	area	of	the	Suisun	Marsh,	
including	the	Site,	and	were	reviewed	by	the	California	Department	of	Fish	and	
Game	(now	California	Department	of	Fish	and	Wildlife	or	CDFW)	and	certified	by	
the	Commission.		Suisun	Marsh	Protection	Program	at	34	and	70-71	(map);	
Chappell	Declaration	at	¶	11.	


I. The	IMP	for	the	Site,	denominated	the	“Annie	Mason	Point	Club”	(Annie	Mason	IMP),	
states	that	the	club	is	contained	within	a	single	levee	surrounded	by	Grizzly	Bay	to	the	
north	and	Suisun	Cutoff	to	the	south,	and	describes	two	water	control	structures:		(a)	a	
main	flood	gate	on	the	east	side	that	functions	to	bring	water	into	the	club	via	a	
perimeter	ditch	system;	and	(b)	a	structure	on	the	north	side	used	to	drain	the	club	into	
Grizzly	Bay.		The	Annie	Mason	IMP	further	states,	in	a	subsection	addressing	Water	
Management,	Needed	Improvements,	that	it	is	“necessary	that	the	club	follows	a	
regular	program	of	water	management,”	and	that:	
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Proper	water	control	necessitates	inspection	and	maintenance	of	levees,	
ditches,	and	water	control	structures….Levees	require	frequent	inspection	
and	attention	to	prevent	major	breaks	from	occurring.		


The	Annie	Mason	IMP	also	contains	a	subsection	addressing	Vegetation	Management,	
Needed	Improvements,	that	discusses	removal	of	undesirable	vegetation	to	provide	for	
the	establishment	of	new	vegetation	more	preferred	by	waterfowl.		See	Chappell	
Declaration	at	¶	11.	


J. In	September	1989,	the	owner	of	the	Site	at	that	time,	John	Taylor,	submitted	an	
application	to	the	Commission	to	place	approximately	50,000	cubic	yards	of	
dredged	material	from	the	Port	of	Oakland	on	levees	at	the	Site	to	improve	
water	control.		In	October	1989,	Commission	staff	determined	that	the	
application	was	incomplete	and	requested	additional	information	from	the	
applicant.		No	additional	information	was	provided	to	staff,	the	application	was	
never	filed	as	complete,	and	no	permit	was	issued	by	the	Commission	for	this	
proposed	work.	


K. On	or	about	January	29,	1990,	a	“Wetlands	Maintenance	Management	Report”	was	
prepared	that	proposed	the	following	work	at	the	Site:		(a)	clearing	ditches,	1,000	cubic	
yards,	approximately	1,200	linear	feet;	(b)	interior	levee	repair,	2,000	cubic	yards,	500	
linear	feet;	and	(c)	exterior	levee	repair,	2,000	cubic	yards,	750	linear	feet.		There	is	no	
record	documenting	that	this	work	was	commenced	or	completed.	Chappell	Declaration	
at	¶	14.		


L. At	all	times	subsequent	to	certification	of	the	Annie	Mason	IMP	in	1984,	all	owners	of	
property	within	the	Suisun	Marsh,	including	the	Site,	have	been	subject	to	certain	
regulatory	requirements	imposed	by	the	United	States	Army	Corps	of	Engineers	(USACE)	
under	the	Clean	Water	Act	and/or	the	Rivers	and	Harbors	Act	of	1899.		These	
requirements	are,	and	typically	have	been,	set	forth	in	a	series	of	Regional	General	
Permits	(RGPs)	issued	by	the	USACE	for	successive	five-year	terms.		The	RGP	currently	in	
effect,	RGP3	dated	July	8,	2013,	regulates,	among	other	things:		“2)	ACTIVITIES	ON	
LEVEES:	a.	Repair	of	Interior	and	Exterior	Levees...to	repair	damage	from	storms	and	to	
counteract	subsidence	of	the	levees.”	Under	Section	6,	“PERMIT	ADMINISTRATION,”		
the	current	RGP	requires	property	owners	who	intend	to	perform	repair	and	other	work	
activities	that	are	regulated	by	the	RGP	to	prepare	and	submit	to	the	SRCD	a	report	
(called	a	“work	request	form”)	that	describes	the	proposed	activities.		The	RGP	gives	to	
the	SRCD	the	responsibility	to	compile	and	submit	to	the	USACE	the	reports	that	the	
SRCD	receives	from	property	owners.		Previous	versions	of	the	RGP	contained	
regulatory	requirements	of	similar	scope	and	content.		The	records	of	the	SRCD	since	
1994	reveal	no	reports	submitted	by	any	owner	of	the	Site	for	purposes	of	compliance	
with	an	RGP	regarding	repair	or	maintenance	of	the	levees	at	the	Site.		Chappell	
Declaration	at	¶¶	15-16.	
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M. An	aerial	photograph	dated	April	30,	1985,	shortly	after	preparation	of	the	Annie	Mason	
IMP,	shows	that	the	levees	at	the	Site	were	intact	at	that	time,	precluding	tidal	action	
except	via	the	authorized	water	control	structures,	and	provided	the	necessary	
infrastructure	to	control	water	levels	at	the	Site	for	managed	wetlands	conditions.		
Notwithstanding	the	foregoing,	in	an	analysis	performed	in	1984	by	the	California	
Department	of	Water	Resources	(CDWR),	the	CDWR	determined	that	“Levees	about	
Annie	Mason	Island	are	not	now	in	good	repair.”		Chappell	Declaration	at	¶	12.	


N. In	contrast,	a	series	of	aerial	photographs	taken	from	July	1988	to	September	2011	
show	the	progressive	levee	breaches	that	conveyed	tidal	waters	from	Grizzly	Bay	into	
and	from	the	interior	ditch	and	channel	network,	and	thus	the	reversion	of	the	Site	to	
tidal	marsh.		The	first	levee	breach	(in	the	north)	had	occurred	by	August	1988,	and	two	
more	breaches	(one	in	the	southwest	and	another	in	the	northeast)	had	occurred	by	
May	1991.		Two	more	levee	breaches	(one	in	the	south	and	another	in	the	northeast)	
had	occurred	by	August	1993,	and	two	more	levee	breaches	(both	in	the	northwest)	had	
occurred	by	the	Summer	2003.		Beginning	in	or	about	1988	with	the	first	levee	breach,	
continuing	between	1988	to	2003	with	the	six	additional	levee	breaches	that	occurred	
over	this	period,	and	continuing	from	in	or	about	2003	to	2011	with	all	seven	levee	
breaches,	these	breaches	provided	daily	tidal	exchange	between	the	Bay	waters	and	the	
tidal	marsh	that	comprised	the	Site,	and	the	interior	channels	and	ditch	provided	
internal	tidal	circulation	throughout	the	Site.			Aerial	photographs	dated:	April	30,	1985;	
July	14,	1988;	August	18,	1988;	June	13,	1990;	May	28,	1991;	August	23,	1993;	Summer	
2003;	October	20,	2003;	Summer	2006;	April	2011;	and	September	1,	2011.	Siegel	
Environmental,	Point	Buckler	Technical	Assessment	of	Current	Conditions	and	Historic	
Reconstruction	Since	1985	(May	12,	2016)	(Point	Buckler	Technical	Assessment	Report),	
Appendix	G	(Opening	of	Tidal	Connectivity	and	Establishment	of	Tidal	Marsh,	1985	to	
2011),	Section	G-3.1.					


O. Beginning	no	later	than	August	1988,	with	the	first	levee	breach,	the	areas	of	the	Site	
formerly	consisting	of	managed	wetlands	began	reverting	to	“tidal	marsh,”	as	that	term	
is	defined	in	Section	II,	Exhibit	C	of	the	SMMP	due	to:	(a)	the	lack	of	maintenance	of	the	
levees	and	water	control	structures	at	the	Site;	(b)	the	constant	exposure	of	the	Site	to	
daily	tides	and	the	forces	of	the	waves	and	winds;	and	(c)	the	periodic	exposure	of	the	
Site	to	storm	events.		The	reversion	and	persistence	of	the	Site	as	tidal	marsh	continued	
after	May	1991	from	three	levee	breaches,	after	August	1993	from	five	levee	breaches,	
and	after	August	2003	from	seven	levee	breaches,	which	provided	daily	tidal	exchange	
between	the	Bay	waters	and	the	interior	channels	and	ditch,	and	provided	internal	tidal	
circulation	throughout	the	Site.		Point	Buckler	Technical	Assessment	Report,	Appendix	G	
(Opening	of	Tidal	Connectivity	and	Establishment	of	Tidal	Marsh,	1985	to	2011).	


P. During	this	same	period	(1988	–2011),	due	to	the	progressive	erosion	and	deterioration	
of	the	remnant	levees	over	this	period,	portions	of	the	Site	interior	to	the	levees	were	
subject	to	the	inflow	and	outflow	of	tidal	waters	in	the	form	of	“overtopping”	of	the	
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levees	during	“about	half	of	the	high	tides.”		This	form	of	tidal	influence	on	the	Site	is	
referred	to	as	“’overland’	flow	of	tidal	waters	to	the	interior	tidal	marsh.”		Pt.	Buckler	
Technical	Assessment	Report,	App.	G,	Section	G-3.2.							


Q. Mr.	Sweeney	purchased	the	Site	on	or	about	April	19,	2011.		An	aerial	photograph	taken	
in	April	2011	shows	that	at	that	time	the	levees	at	the	Site	were	breached	at	seven	
different	locations	and	the	entire	Site	was	intersected	by	countless	tidal	channels	that,	
together	with	the	remnant	interior	ditch	and	combined	with	overland	flow	of	tidal	
waters,	provided	internal	tidal	circulation	throughout	the	entire	Site.			These	same	
conditions	are	shown	in	an	aerial	photograph	taken	on	September	1,	2011.		Aerial	
photographs	dated:	April	2011;	and	September	1,	2011;	Point	Buckler	Technical	
Assessment	Report,	Appendix	G	(Opening	of	Tidal	Connectivity	and	Establishment	of	
Tidal	Marsh,	1985	to	2011).			


R. The	status	of	the	Site	as	constituting,	over	the	overwhelming	preponderance	of	its	area,	
a	tidal	marsh	is	also	confirmed	by	CDFW	Suisun	Marsh	vegetation	data	sets	which	show	
virtually	the	entire	Site	to	be	dominated	by	the	growth	of	vegetation	types	characteristic	
of	tidal	wetland	areas.		Pt.	Buckler	Technical	Assessment	Report,	Appendices	G	(Section	
G-3.2)	and	H	(Fig.	H-2).				


S. Over	an	approximately	20-year	period	before	Mr.	Sweeney	purchased	the	Site	in	April	
2011:	(a)	the	levees	and	water	control	structures	at	the	site	were	not	maintained;	(b)	
the	site	was	subject	to	tidal	action	and	consisted	of	tidal	marsh,	including	in	the	areas	
interior	to	the	progressively	eroded,	deteriorated	and	breached	levees;	and	(c)	the	Site	
did	not	contain	managed	wetlands	as	defined	in	the	SMPA	(Public	Resources	Code	
Section	29105).		For	these	reasons,	when	Mr.	Sweeney	purchased	the	Site,	the	Annie	
Mason	IMP	no	longer	applied	to	the	Site	and	any	potential	development	at	the	Site	was	
not	specified	in	the	SRCD’s	component	of	the	local	protection	program.		Therefore,	at	
the	time	Mr.	Sweeney	purchased	the	Site,	a	MDP	from	the	Commission	was	required	
pursuant	to	the	SMPA	(Public	Resources	Code	Section	29500-29501),	to	authorize	any	
“development”	(as	defined	in	Public	Resources	Code	Section	29114(a))	at	the	Site,	and	a	
permit	was	required	by	the	Commission,	pursuant	to	Government	Code	§	66632(a),	to	
authorize	the	placement	of	any	fill	or	to	make	any	substantial	change	in	use	of	any	
water,	land,	or	structure	at	the	Site.		Chappell	Declaration	at	¶¶	17-21.	


T. Before	Mr.	Sweeney	began	conducting	levee	construction	and	excavation	activities	at	
the	Site,	he	knew	that	the	placement	of	fill	on	levees	in	the	Suisun	Marsh,	including	
levee	repair	work,	requires	authorization	from	multiple	agencies.		Specifically,	in	June	
2011,	Mr.	Sweeney	contacted	the	SRCD	and	the	USACE	regarding	proposed	levee	repair	
work	at	Chipps	Island	(Club	915)	in	the	Suisun	Marsh.		SRCD	provided	Mr.	Sweeney	with	
copies	of	the	USACE’s	Regional	General	Permit	(RPG3)	and	a	relevant	Biological	Opinion	
prepared	by	the	National	Marine	Fisheries	Services,	and	Mr.	Sweeney	completed	a	
USACE	Wetlands	Maintenance	Permit	Application.		Working	through	the	permitting	
process	with	SRCD,	Mr.	Sweeney	obtained	authorization	from	the	USACE	to	perform	the	
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levee	repair	under	the	RGP.	However,	Mr.	Sweeney	did	not	adhere	to	the	conditions	of	
the	RGP,	and	on	October	24,	2011,	the	USACE	issued	a	Notice	of	Violation	to	Mr.	
Sweeney	regarding	his	unauthorized	work	at	Chipps	Island	that	resulted	in	an	illegal	
discharge	of	fill.		Email	message	from	David	Wickens,	USACE,	dated	June	23,	2011;	
USACE	Wetlands	Maintenance	Permit	Application	prepared	by	John	Sweeney	and	
approved	by	the	USACE	on	June	24,	2011;	letter	from	Steve	Chappell,	SRCD	to	David	
Wickens,	USACE,	dated	September	2011;	USACE	Notice	of	Violation	issued	to	John	
Sweeney,	dated	October	24,	2011.	


U. Beginning	by	no	later	than	May	2012,	and	without	applying	for	or	obtaining	a	permit	
from	BCDC	under	either	the	MPA	or	the	SMPA,	Mr.	Sweeney	began	excavating	trenches	
and	ditches	in	tidal	marsh,	rebuilding	eroded	levees,	and	placing	fill	on	tidal	marsh	to	
construct	new	levees	at	the	Site.		This	work	included	but	may	not	have	been	limited	to	
constructing	new	levees	by	excavating	material	from	the	ditch	inside	the	eroded	levees	
and	placing	such	material	on	(a)	the	remnants	of	the	eroded	levees	in	locations	where	
the	eroded	levees	remained;	and	(b)	tidal	marsh	and	waters	of	the	State	inside	former	
levee	locations	where	the	former	levees	had	completely	eroded	and	disappeared	and	
had	been	replaced	by	tidal	marsh.		In	addition,	without	applying	for	or	obtaining	a	
permit	from	BCDC	under	either	the	MPA	or	the	SMPA,	Mr.	Sweeney	removed	one	of	the	
former	water	control	structures	from	the	Site	and,	in	approximately	September	2013,	
replaced	a	sunken	dock	located	in	the	southeast	portion	of	the	Site	with	a	larger	dock	at	
the	same	location.		Declaration	of	John	D.	Sweeney	in	Support	of	Ex	Parte	Application,	
Sonoma	County	Superior	Court	Case	No.	FCS046410	(December	28,	2015),	at	¶	4;	Email	
from	Mr.	Sweeney	to	Jim	Starr,	CDFW,	dated	November	19,	2014.		Aerial	photographs	
or	Google	Earth	images	dated	May	19,	2012,	February	3,	2014,	March	24,	2014,	May	22,	
2014,	August	6,	2014,	October	29,	2014,	and	January	29,	2015.		Point	Buckler	Technical	
Assessment	Report,	Appendix	K	(Fill	and	Excavation	in	Wetlands	and	Waters	Since	
2011).		Each	of	these	unauthorized	activities	constituted	“development”	as	defined	in	
Public	Resources	Code	Section	29114,	and	the	construction	of	new	levees,	and	
installation	of	a	replacement	dock	each	constituted	both	placement	of	fill	and	a	
substantial	change	of	use	of	land	and	water	under	Government	Code	Section	66632(a).	


V. Even	if	the	Annie	Mason	IMP	still	applied	to	the	Site	at	the	time	Mr.	Sweeney	engaged	in	
the	above-described	activities,	which	it	did	not,	said	activities	were	not	described	in	and	
thus	were	not	authorized	by	the	Annie	Mason	IMP.		Specifically,	as	noted	above	in	¶	I,	
the	Annie	Mason	IMP	authorized	the	“inspection	and	maintenance”	of	existing	levees,	
not	the	construction	of	an	entirely	new	levee	to	replace	a	previously	existing	levee	that	
had	eroded	away	to	the	point	that	it	no	longer	served	any	effective	water	control	
function.		Moreover,	the	Annie	Mason	IMP	does	not	authorize	any	improvements	or	
other	work	to	occur	in	any	portion	of	the	Site	that	qualifies	as	a	“tidal	marsh.”		See	
Chappell	Declaration	at	¶	19.	
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W. On	March	19,	2014,	while	two	BCDC	staff	members	and	Steve	Chappell,	Executive	
Director	of	SRCD,	were	touring	the	Suisun	Marsh,	one	of	the	locations	they	visited	was	
Simmons	Island,	located	approximately	100	yards	east	of	the	Site	across	Annie	Mason	
Slough.		From	the	western	levee	on	Simmons	Island,	directly	east	of	the	Site,	they	
observed	that	a	significant	amount	of	heavy	machinery	was	on	the	Site	and	that	
substantial	landform	alteration	(i.e.,	excavation	and	redeposit	of	excavated	material)	
had	occurred,	which	appeared	to	have	as	its	purpose	the	construction	of	a	new	levee.		
BCDC	staff	and	Mr.	Chappell	also	observed	a	floating	dock	and	pier	at	the	southeastern	
portion	of	the	Site.		The	levee	construction	work	observed	at	the	Site	was	a	surprise	to	
Mr.	Chappell	because	the	Site	met	the	SMMP’s	definition	of	a	“tidal	marsh”	and	he	
knew	that	work	of	this	nature	was	clearly	subject	to	the	USACE,	Regional	Water	Quality	
Control	Board,	and	BCDC	permitting	requirements.	Mr.	Chappell	knew	of	his	own	
personal	knowledge	that:	there	had	been	no	such	permit	authorizations;	that	a	“work	
request	form”	under	the	USACE’s	RGP3	had	not	been	submitted	to	SRCD	or	approved	by	
the	USACE	for	the	construction	activity	observed	on	the	Site;	and	that	such	a	request	
could	not	have	been	authorized	by	the	USACE	under	the	RGP3	for	the	construction	
activity	observed	at	the	Site.	Chappell	Declaration	at	¶	17.	


X. On	or	about	October	27,	2014,	Mr.	Sweeney	transferred	title	to	the	Site	to	the	Point	
Buckler	Club,	LCC.		


Y. Some	time	in	or	about	2014,	and	without	applying	for	and	obtaining	from	the	BCDC	a	
permit	under	the	MPA	or	a	MDP	under	the	SMPA,	Respondents	began	operating	the	
Site	as	a	“Private	Sport	and	Social	Island	located	in	the	California	Delta.		Ideally	suited	
for	the	Bay	Area	/	Silicon	Valley	Executives	who	want	to	get	away	and	enjoy	kiting	in	a	
safe	and	secluded	environment	without	boarding	a	plane.”	
www.pointbucklerisland.com.		See	also	www.facebook.com/pointbucklerclubVIP.		Such	
activities	constituted	both	a	“substantial	change	of	use	of	land	and	water”	under	the	
MPA	(Government	Code	Section	66632(a))	and	“development”	(as	defined	in	Public	
Resources	Code	Section	29114)	under	the	SMPA.	


Z. On	November	14,	2014,	BCDC	staff	inspected	the	Site,	accompanied	by	Jim	Starr	of	
CDFW,	and	identified	a	number	of	violations	of	the	SMPA	and	the	MPA	(as	described	in	
a	letter	dated	January	30,	2015;	see	¶BB,	below),	including	but	not	limited	to:	


1. During	unpermitted	construction	of	new	levees,	three	major	tidal	channels	were	
filled,	thus	removing	tidal	flow	to	the	interior	of	the	island.		Further,	it	appeared	
from	the	extent	of	the	levee	construction	that	Respondents	were	in	the	process	of	
draining	this	once	tidally	active	marshland	in	order	to	convert	the	Site	to	upland.	


2. Unpermitted	levee	construction	work	had	been	conducted	outside	the	appropriate	
work	windows	for	the	following	protected	species:	Chinook	Salmon,	Delta	Smelt,	
Clapper	Rail,	and	Salt	Marsh	Harvest	Mouse.	
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3. Unauthorized	installation	of	an	approximately	288-square-foot	dock	on	the	eastern	
portion	of	the	Site	in	Anne	Mason	Slough,	which	sometime	between	the	Fall	of	2013	
and	Spring	of	2014	was	enlarged	to	roughly	1,400	square	feet.	


4. Unauthorized	placement	of	two	mobile	army	trailers	on	the	northwest	side	of	the	
Site	and	one	on	the	southeast	side	of	the	Site.	


5. Unauthorized	placement	of	two	shipping	containers	on	the	southeast	side	of	the	
Site.			


During	the	Site	inspection,	BCDC	staff	provided	Mr.	Sweeney	with	a	copy	of	the	Annie	
Mason	IMP	because	he	had	previously	informed	BCDC	staff	that	he	did	not	have	a	copy	
of	that	document	and	had	requested	a	copy.	


AA. The	unauthorized	work	Respondents	performed	at	the	Site	from	May	2012	to	January	
29,	2015	is	shown	in	a	series	of	aerial	photographs	and	Google	Earth	images.		The	
photographs	and	images	show	that	Respondents:		


1. initiated	trench	excavation	and	filling	activities	by	no	later	than	May	2012;	


2. installed	a	large	dock	in	Annie	Mason	Slough	and	began	grading	in	the	southeastern	
corner	of	the	Site	by	February	3,	2014;		


3. conducted	levee	construction	and	ditch	excavation	activities	along	the	southern	and	
southwestern	portion	of	the	Site,	closing	two	of	the	tidal	breaches,	by	March	24,	
2014;	


4. conducted	levee	construction	and	ditch	excavation	activities	in	a	clockwise	direction	
around	to	the	northeastern	portion	of	the	site,	closing	off	the	five	remaining	tidal	
breaches	and	cutting	off	all	tidal	channel	connectivity	to	the	interior	of	the	Site,	by	
August	6,	2014;	


5. completed	the	final	segment	of	levee	construction	and	ditch	excavation	activities	
along	the	eastern	portion	of	the	Site	by	October	28,	2014;	and	


6. excavated	three	crescent	ponds	in	tidal	marsh	in	the	interior	of	the	Site	by	January	
29,	2015.	


Aerial	photographs	or	Google	Earth	images	dated:	May	19,	2012;	February	3,	2014;	
March	24,	2014;	May	22,	2014;	August	6,	2014;	October	29,	2014;	and	January	29,	2015.		
Point	Buckler	Technical	Assessment	Report,	Appendix	K		(Fill	and	Excavation	in	Wetlands	
and	Waters	Since	2011).				


BB. On	January	30,	2015,	BCDC	sent	a	letter	to	Respodents	regarding	the	unauthorized	work	
observed	during	the	November	14,	2014	Site	inspection.		The	letter	discussed	the	
regulatory	framework	governing	the	Suisun	Marsh	and,	in	particular,	the	Site,	including	
the	Suisun	Marsh	Protection	Plan	and	IMPs,	and	explained	that	based	on	available	
information,	the	history	of	the	Site,	and	the	recent	Site	visit,	the	Site	had	never	been	
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managed	in	accordance	with	the	Annie	Mason	IMP	and	had	long	ago	reverted	to	a	tidal	
marsh	due	to	neglect,	abandonment,	and/or	the	forces	of	nature.		The	letter	advised	
Respondents	that	a	marsh	development	permit	from	BCDC	was	required	prior	to	
performing	any	development	at	the	Site,	and	that	any	work	that	could	not	be	
retroactively	approved	through	such	a	permit	would	likely	need	to	be	removed,	
restoring	the	Site	to	tidal	marsh.		BCDC	staff	recommended	that	Respondents	restore	
the	Site,	following	BCDC	approval	of	a	professionally	prepared	plan,	or	begin	compiling	a	
MDP	application.		Furthermore,	BCDC	staff	requested	that	Respondents	stop	work	at	
the	Site.		Finally,	the	letter	advised	Respondents	of	potential	future	BCDC	enforcement	
options,	including	an	Executive	Director	Cease	and	Desist	Order	(CDO),	Commission	
CDO,	and	Civil	Penalty	Order.	


CC. On	March	25,	2015,	Respondents’	counsel	wrote	to	BCDC	questioning	the	applicability	
to	the	Site	of	the	SMPA	requirements	for	a	marsh	development	permit.		By	letter	dated	
May	7,	2015,	BCDC	staff	once	again	explained	that	because	conditions	at	the	Site	had	
fundamentally	changed	as	a	result	of	years	of	neglect,	failed	attempts	at	management,	
and	natural	forces,	the	Site	had	reverted	to	a	tidal	marsh	and	was	no	longer	a	managed	
wetland	as	defined	in	the	SMPA,	and,	therefore,	the	Anne	Mason	IMP	no	longer	applied	
to	the	Site.		BCDC	staff	reaffirmed	that	given	the	fundamental	change	in	Site	conditions,	
any	future	work	at	the	Site	would	require	a	MDP.		Furthermore,	BCDC	staff	
recommended	that	Respondents	restore	the	Site	to	tidal	marsh	or	begin	the	MDP	
application	process.	


DD. 	A	Google	Earth	image	dated	April	1,	2015	shows	that	Respondents	continued	to	
perform	unauthorized	work	at	the	Site	after	receiving	BCDC’s	letter	dated	January	30,	
2015	directing	that	Respondents	stop	work.		The	referenced	image	shows	new	work	
(since	an	aerial	photograph	taken	on	January	29,	2015)	including,	but	not	limited	to:		(a)	
excavating	a	fourth	crescent	pond	in	tidal	marsh	in	the	interior	of	the	Site;	(b)	placing	fill	
in	the	ditch	for	a	road	to	cross	the	ditch	at	the	west	side	of	the	Site;	(c)	placing	fill	on	
tidal	marsh	for	a	road	to	the	water’s	edge	at	the	northwestern	corner	of	the	Site;	(d)	
mowing	vegetation	and	grading	for	a	road	on	tidal	marsh	across	the	Site;	(e)	installing	
containers	and	trailers	on	tidal	marsh	in	the	western	portion	of	the		Site;	and	(f)	
installing	another	trailer	or	container	on	the	east	side	of	the	Site.		Google	Earth	image	
dated	April	1,	2015;	Point	Buckler	Technical	Assessment	Report,	Appendix	K	(Fill	and	
Excavation	in	Wetlands	and	Waters	Since	2011).							


EE. On	or	about	July	21,	2015,	San	Francisco	Bay	Regional	Water	Quality	Control	Board	
(Regional	Board)	staff	provided	notice	to	BCDC	and	other	state	and	federal	agencies	of	
potential	violations	of	state	and	federal	laws	protecting	wetlands	and	special	status	
species	at	the	Site.	Email	from	Xavier	Fernandez,	Regional	Board,	dated	July	21,	2015,	
with	attachments.		







Commission	Cease	and	Desist	Order	No.	CDO	2016.02	
Page	11	
	
	
	


FF. On	July	28,	2015,	the	Regional	Board	sent	to	Point	Buckler,	LLC	a	Notice	of	Violation	for	
Filling	Waters	of	the	United	States	and	State	at	the	Site,	alleging	violations	of	both	the	
federal	Clean	Water	Act	and	the	California	Water	Code.			


GG. On	August	11,	2015,	BCDC	staff	met	with	Mr.	Sweeney	and	his	counsel	to	discuss	the	
violations	of	the	SMPA	and	MPA	at	the	Site.		At	that	meeting,	Respondents’	counsel	
offered	to	provide	additional	information	to	BCDC	regarding	the	historic	conditions	at	
the	Site	and	Mr.	Sweeney’s	recent	activities	there.		By	letter	dated	August	18,	2015,	
BCDC	staff	provided	guidance	on	what	the	additional	information	should	focus	on	to	be	
useful	to	staff	in	determining	whether	or	not	to	proceed	with	an	enforcement	action.		In	
summary,	staff	suggested	that	the	additional	information	include:	(a)	a	historical	
perspective	of	the	inflow	and	outflow	of	tidal	water	at	the	Site	since	1984;	(b)	a	
biological	Site	assessment;	(c)	documentation	of	Mr.	Sweeney’s	cultivation	of	waterfowl	
food	plants	at	the	Site;	and	(d)	any	reports	submitted	by	Mr.	Sweeney	to	the	SRCD	
describing	any	actions	which	he	had	taken	to	implement	the	Annie	Mason	IMP.		Staff	
requested	that,	as	discussed	at	the	August	11,	2015	meeting,	Respondents’	counsel	
provide	any	additional	information	to	BCDC	by	no	later	than	October	10,	2015.	


HH. On	September	11,	2015,	the	Executive	Officer	of	the	Regional	Board	issued	Cleanup	and	
Abatement	Order	No.	R2-2015-0038	to	Point	Buckler	LLC,	as	named	Discharger,	for	
unauthorized	levee	construction	activities	at	the	Site.	Order	R2-2015-0038	found	that	
Point	Buckler	LLC’s	“levee	construction	activities	included	construction	of	a	levee	around	
the	perimeter	of	the	Site	resulting	in	the	diking	off	of	the	tidal	channels	located	on	the	
northeast,	northwest,	and	southwest	portions	of	the	Site,”	and	had	adversely	impacted	
tidal	marsh	vegetation	and	tidal	marshlands	that	constitute	waters	of	the	State	and	the	
United	States.		


II. On	October	12,	2015,	Respondents’	newly-retained	counsel	requested	that	BCDC	
provide	additional	time	for	Respondents	to	submit	information	and	analysis	responsive	
to	BCDC’s	allegations	of	unpermitted	activities	at	the	Site,	which	Respondents’	prior	
counsel	had	offered	to	provide	and	as	discussed	in	BCDC’s	August	18,	2015	letter.		
Respondents’	counsel	indicated	that	Sweeny	would	provide	BCDC	with	copies	of	
submissions	to	the	Regional	Board	required	by	Order	R2-2015-0038,	and	suggested	that	
those	submissions	would	provide	answers	to	most	of	the	questions	raised	by	BCDC.	


JJ. On	October	21,	2015,	representatives	of	BCDC,	the	Regional	Board,	United	States	
Environmental	Protection	Agency,	and	USACE	inspected	the	Site,	together	with	Mr.	
Sweeney	and	his	counsel.			The	purposes	of	the	inspection	were	to	observe	and	
document	Site	conditions	and	obtain	a	better	understanding	of:	(a)	the	nature	and	
extent	of	construction	activities	performed	by	Respondents;	(b)	whether	the	work	
performed	by	Respondents	was	within	the	purview	of	the	USACE	RGP3;	and	(c)	the	
extent	of	waters	of	the	Bay,	the	State	and	the	United	States	and	tidal	marsh	habitat	that		
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was	adversely	impacted	by	the	work	performed	by	Respondents.		During	this	Site	
inspection,	BCDC	staff	observed	that	Respondents	had	performed	additional	work	since	
the	November	14,	2014	Site	inspection	including:		


1. installed	a	dirt	“land	bridge”	over	culverts	by	placing	fill	at	two	locations	across	the	
drainage	ditch	to	provide	access	to	portions	of	the	Site;		


2. constructed	a	road	across	the	interior	of	the	Site;		


3. excavated	four	semi-circular	ponds	in	the	interior	of	the	Site;		


4. installed	a	new,	unauthorized	water-control	structure	in	the	western	portion	of	the	
Site;		


5. moved	two	storage	containers	from	the	northwestern	portion	of	the	Site,	where	
they	were	located	during	the	November	14,	2014,	Site	inspection,	to	the	interior	of	
the	Site	and	added	two	additional	storage	containers;		


6. installed	a	goat	pen	and	brought	a	number	of	goats	to	the	Site;		


7. removed,	mowed,	grazed,	and/or	flattened	tidal	marsh	vegetation	throughout	the	
interior	of	the	Site;	and		


8. planted	approximately	14	trees	on	the	Site,	all	of	which	had	died,	apparently	due	to	
high	salinity	levels.			


KK. On	December	17,	2015,	BCDC	wrote	to	Respondents’	counsel	and	agreed	to	provide	
additional	time,	as	requested	on	October	12,	2015,	for	Respondents	to	provide	
information	responsive	to	BCDC’s	allegations	of	unpermitted	activities	at	the	Site.		BCDC	
extended	to	February	16,	2016,	the	deadline	for	Respondents	to	provide	information	
and	analysis	responsive	to	the	questions	raised	in	BCDC’s	letter	of	August	18,	2015.	


LL. On	January	5,	2016,	the	Executive	Officer	of	the	Regional	Board	rescinded	Order	R2-
2015-0038	in	order	to	address	procedural	due	process	claims	asserted	by	Respondents.		
The	rescission	was	without	prejudice	to	Regional	Board	staff’s	ability	to	propose,	or	the	
Regional	Board’s	ability	to	issue,	a	Cleanup	and	Abatement	Order	and/or	other	orders	or	
permits	covering	the	subject	matter	of	Order	R2-2015-0038.	


MM. An	aerial	photograph	dated	February	10,	2016,	shows	that	Respondents	continued	to	
perform	unauthorized	work	at	the	Site	after	receiving	BCDC’s	letter	dated	January	30,	
2015	directing	that	Respondents	stop	work.		The	referenced	image	shows	new	work	
(since	the	Google	Earth	image	dated	April	1,	2015)	including,	but	not	limited	to,	
installation	of	two	helicopter	landing	pads	and	placement	of	three	wind-break	
platforms,	all	on	tidal	marsh.		Aerial	photograph	dated	February	10,	2016;	Point	Buckler	
Technical	Assessment	Report,	Appendix	K	(Fill	and	Excavation	in	Wetlands	and	Waters	
Since	2011).	
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NN. On	February	16,	2016,	Respondents’	counsel	submitted	a	letter	to	BCDC	and	an	


enclosed	technical	report,	prepared	by	Applied	Water	Resources	Corporation,	entitled	
Conditions	at	Point	Buckler,	Response	to	Cleanup	and	Abatement	Order	R2-2015-0038,	
dated	October	16,	2015	("Conditions	Report”),	which,	counsel	indicated,	provided	some	
of	the	information	regarding	the	Site	requested	by	BCDC	in	its	letter	dated	August	18,	
2015.		The	Conditions	Report	establishes	that	the	Site	was	a	tidal	marsh	before	
Respondents	began	performing	unauthorized	work	there	and	provides	evidence	that	
they	violated	the	MPA	and	SMPA	at	the	Site.		According	to	the	Conditions	Report:		


1. In	2013,	two	years	after	Mr.	Sweeney	purchased	the	Site,	aerial	photographs	show	
that	there	were	eight	tidally-influenced	channels	that	bisected	the	eroded	levees	
and	through	which	tidal	water	flowed	to	or	toward	the	interior	of	the	Site.		
Conditions	Report	at	9.	


2. "Recent	activities	at	the	Island	has	[sic]	resulted	in	the	placement	of	fill	material	into	
waters	of	the	State."		Conditions	Report	at	4.		This	work	involved	rebuilding	and	
constructing	the	exterior	levees,	which	placed	fill	into	sections	of	the	former	ditch	
system	and	tidal	channels.			


3. Respondents	constructed	over	40%	of	the	existing	exterior	levee	inland	of	the	
location	of	the	former	eroded	levee	by	placing	fill	on	tidal	marsh.		Conditions	Report	
at	3.	


4. Respondents	excavated	approximately	68%	of	the	existing	ditch,	interior	of	the	
newly	constructed	and	rebuilt	levee,	inland	of	the	location	of	the	former	ditch,	
which	no	longer	existed	due	to	erosion	of	the	former	levees	or	had	become	silted	in,	
and	Respondents	used	the	excavated	soil	as	a	source	of	fill	for	constructing	and	
rebuilding	the	exterior	levee.		Conditions	Report	at	4.		


5. Respondents	excavated	two	arc-like	shaped	ponds	in	late-2014,	and	had	partially	
dug	two	more	ponds.		Id.	


6. Respondents	installed	two	24-inch	diameter	steel	pipe	culverts	in	and	across	the	
new	ditch	system,	over	fill,	on	the	eastern	and	western	sides	of	the	Site	to	allow	
vehicular	and	pedestrian	passage	over	the	ditch.		Conditions	Report	at	3.	


7. "Recent	activities	at	the	Island	has	[sic]	resulted	in	the	removal	or	coverage	of	
vegetation."		Conditions	Report	at	6.		Respondents	removed	at	least	4.74	acres	of	
tidal	marsh	vegetation	as	a	result	of	excavation	or	filling	activities.		Conditions	
Report	at	6,	7.	


8. Respondents	disturbed	tidal	marsh	vegetation	at	the	Site	by	rotary	mowing	activities	
that	commenced	in	2012	and	were	conducted	on	the	west,	north,	and	southeastern	
portions	of	the	island.	Respondents	also	disturbed	tidal	marsh	vegetation	by	moving	
track-mounted	machines	and	rubber	tired	vehicles	across	the	island.		Conditions	
Report	at	4.	
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OO. Neither	the	Conditions	Report	nor	the	February	16,	2016	letter	from	Respondents’	
counsel	contain	any	of	the	following	information	requested	in	BCDC	in	its	August	18,	
2015	letter:		a	biological	Site	assessment;	documentation	of	cultivation	of	waterfowl	
food	plants	at	the	Site;	and	any	reports	submitted	by	Mr.	Sweeney	to	the	SRCD	
describing	any	actions	which	he	had	taken	to	implement	the	Annie	Mason	IMP.1	


PP. On	February	17,	2016,	representatives	of	the	Regional	Board	performed	a	boat	survey	
with	the	Solano	County	Sheriff	Marine	Patrol	around	the	perimeter	of	the	Site	and	
observed,	among	other	things:	(a)	recent	unauthorized	grading	on	the	east	site	of	the	
Site	that	appeared	to	be	maintenance	or	repair	to	the	levee;	and	(b)	placement	of	two	
mobile	helicopter	landing	pads.		In	the	Matter	of	the	Inspection	at	Point	Buckler	Island,	
Affidavit	for	Inspection	Warrant	(of	Benjamin	Martin,	Regional	Board),	dated	February	
19,	2016,	at	11	(Affidavit	for	Inspection	Warrant).						


QQ. On	March	4,	2016,	representatives	of	the	Regional	Board,	escorted	by	the	Solano	
County	Sheriff’s	Department,	inspected	the	Site	pursuant	to	an	Inspection	Warrant	
issued	by	Solano	County	Superior	Court.		The	inspection	consisted	of	conducting:	(a)	a	
topographic	survey	of	the	Site;	(b)	a	forensic	wetland	survey	designed	to	identify	and	
characterize	the	extent	of	wetlands	and	other	waters	of	the	State	and	current	
conditions	at	the	Site;	and	(c)	in	situ	water	quality	measurements.		Affidavit	for	
Inspection	Warrant,	at	5.		During	this	Site	inspection,	Regional	Board	staff	observed	that	
Respondents	had	performed	additional	work	since	the	October	21,	2015	Site	inspection	
including:		(a)	installed	three	white	flat-rack	containers	around	two	green	closed	freight	
containers	to	create	an	enclosure;	(b)	installed	four	flat-rack	containers	(two	red	and	
two	blue),	painted	with	a	yellow	“H,”	as	two	helicopter	landing	pads,	one	landing	pad	on	
the	eastern	side	and	one	on	the	western	side	of	the	Site;	(c)	installed	a	green	gate	and	
posts	across	the	ditch	crossing	on	the	eastern	side	of	the	Site;	and	(d)	mowed	tidal	
marsh	vegetation	throughout	an	approximately	1.5-acre	area	on	the	eastern	side	of	the	
Site	(this	area	had	not	been	mowed	on	October	21,	2015).		In	addition,	Regional	Board	
staff	observed	that	the	water	in	the	ditch	was	bright	green	in	color,	and	notably	
different	in	color	compared	to	the	water	in	Suisun	Bay,	indicative	of	stagnant	and	
eutrophic	conditions,	in	contrast	to	observation	during	the	October	21,	2015	Site	
inspection	when	the	water	in	the	ditch	was	greenish	brown	in	color	and	not	noticeably	
different	in	color	in	comparison	to	the	water	in	Suisun	Bay.		Regional	Board,	Inspection	
Report	(April	19,	2016),	Exhibit	A,	at	A-2	to	A-3.		


                                                
1	In	his	transmittal	letter,	Respondents'	counsel	asserted	that	the	statutory	exemption	from	the	
requirement	to	obtain	a	marsh	development	permit	(Pub.	Resources	Code	§	29501.5)	turns	on	the	
existence	of	a	certified	IMP	and	suggested	that	it	was	irrelevant	whether	the	Site	was	a	managed	
wetland	or	a	tidal	marsh.		However,	as	a	component	of	SRCD’s	local	protection	program,	an	IMP	may	be	
prepared	only	for	a	“managed	wetland	in	private	ownership	within	the	primary	management	area.”	Pub.	
Res.	Code	§	29412.5;	SMMP	at	23.	
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RR. On	April	22,	2016,	the	Executive	Director	issued	a	Cease	and	Desist	Order	(ED	CDO)	
directing	Respondents	to,	among	other	things,	(a)	cease	and	desist	from	(i)	placing	any	
fill	within,	or	making	any	substantial	change	in	use	of	any	area	subject	to	tidal	action,	or	
that	was	subject	to	tidal	action	before	Respondents	performed	the	unauthorized	
activities	described	in	the	ED	CDO,	and	(ii)	engaging	in	any	activity	on	the	Site	
constituting	“development,”	as	defined	in	the	SMPA,	without	applying	for	and	obtaining	
a	permit	under	both	the	MPA	and	the	SMPA,	(b)	apply	for	and	obtain	permits	for	all	
prior	work	at	the	Site	for	which	such	permits	are	required	under	either	the	MPA	or	the	
SMPA,	or	both,	and	(c)	apply	for	and	obtain	any	and	all	permits	under	both	the	MPA	and	
the	SMPA	prior	to	undertaking	any	future	activities	at	the	Site	for	which	such	permits	
are	required,	including	but	not	limited	to	any	productive	use	of	the	Site	in	which	
Respondents	may	wish	to	engage.					


SS. On	May	17,	2016,	the	Regional	Board	issued	to	Respondents	(a)	a	Complaint	for	
Administrative	Civil	Liability	Complaint	No.	R2-2016-1008	seeking	$4,600,000	in	civil	
fines	for	violating:	(i)	San	Francisco	Bay	Basin	Water	Quality	Control	Plan	Discharge	
Prohibition	No.	9	and	Clean	Water	Act	section	301	for	unauthorized	discharge	of	fill	to	
waters	of	the	State	and	United	States	on	the	Site,	and	(ii)	Clean	Water	Act	Section	401	
for	failure	to	obtain	a	Water	Quality	Certification,	and	(b)	a	tentative	Clean	Up	and	
Abatement	Order,	which,	if	issued,	would	require	Respondents	to	restore	the	Site	to	its	
pre-development	condition.		


TT. On	May	23,	2016,	the	Executive	Director	issued	a	Violation	Report/Complaint	for	the	
Administrative	Imposition	of	Civil	Penalties	against	Respondents.		Also	on	May	23,	2016,	
Respondents’	counsel	informed	BCDC	staff	that	he	had	filed	in	Solano	County	Superior	
Court	a	Petition	for	a	Writ	of	Mandate	and	Complaint	for	Injunctive	Relief	(Petition	and	
Complaint)	against	BCDC	and	its	Executive	Director	challenging	the	ED	CDO.		
Respondents’	Petition	and	Complaint	alleges,	among	other	things	that	in	issuing	the	ED	
CDO	the	Executive	Director	acted	in	excess	of	his	legal	authority,	and	asks	for	relief	in	
the	form	of	a	judicial	order	invalidating	the	ED	CDO.	


UU. On	August	10,	2016,	the	Regional	Board	issued	Cleanup	and	Abatement	Order	No.	R2-
2016-0038	to	Respondents	for	unauthorized	activities	conducted	at	the	Site	(“Regional	
Board	Order”).		Among	other	terms	and	conditions,	the	Regional	Board	Order:	


1. prohibits	the	discharge	of	fill	material	except	as	allowed	by	plans	accepted	or	
approved	by	the	Regional	Board;	


2. prohibits	the	removal	or	destruction	of	tidal	marsh	vegetation	in	a	manner	that	
adversely	impacts	water	quality	or	beneficial	uses;	


3. requires	Respondents	to	submit	an	Interim	Corrective	Plan	including	specified	
measures	by	no	later	than	November	10,	2016;	
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4. requires	Respondents	to	submit	a	Point	Buckler	Restoration	Plan	including	specified	
actions	by	no	later	than	February	10,	2017;	and	


5. requires	Respondents	to	submit	a	Mitigation	and	Monitoring	Plan	including	specified	
information	by	no	later	than	February	10,	2017.	


VV. Pursuant	to	Government	Code	Section	66638	and	Public	Resources	Code	Section	29601,	
when	the	Commission	determines	that	any	person	has	undertaken,	or	is	threatening	to	
undertake,	any	activity	that	may	require	a	permit	or	a	marsh	development	permit	from	
the	Commission	without	securing	such	a	permit,	the	Commission	may	issue	an	order	
directing	that	person	to	cease	and	desist.		The	Commission’s	order	may	be	subject	to	
such	terms	and	conditions	may	determine	are	necessary	to	ensure	compliance	with	the	
MPA	and	SMPA,	including	the	immediate	removal	of	any	fill	or	other	material	where	
that	removal	is	necessary	to	avoid	irreparable	injury	to	any	area	within	the	
Commission’s	jurisdiction	or	setting	of	a	schedule	with,	which	steps	must	be	taken	to	
obtain	a	permit	or	marsh	development	permit.	


WW. Respondents	have	violated	and	continue	to	violate	the	MPA	by	conducting	the	
unpermitted	activities	at	the	Site	as	described	herein,	including	but	not	limited	to:	


1. Placing	fill	in	waters	of	San	Francisco	Bay,	including	tidal	marsh,	by	constructing	and	
rebuilding	levees,	excavating	ditches	and	four	crescent	shaped	ponds,	installing	a	
new	dock	in	Anne	Mason	Slough,	constructing	roads,	and	placing	numerous	
containers,	trailers,	and	other	structures	and	two	helipads	on	tidal	marsh;	and	


2. Making	substantial	changes	in	the	use	of	water,	land,	or	structures	within	the	area	of	
the	Commission’s	jurisdiction	by:		


a. closing	all	the	tidal	breaches	that	existed	in	2011	when	Mr.	Sweeney	purchased	
the	Site	and	thereby	cutting	off	all	tidal	activity	to	the	interior	of	the	Site;		


b. installing	a	new	water	control	structure	in	the	western	portion	of	the	Site;		


c. draining	the	Site	to	further	alter	the	pre-existing	tidal	marsh	hydrology;		


d. removing	or	destroying	tidal	marsh	vegetation	by	the	placement	of	fill,	
excavation	activities,	mowing	activities,	drainage	activities,	and	bringing	goats	to	
the	Site	and	allowing	those	goats	to	graze	on	the	tidal	marsh	vegetation;		


e. installing	numerous	trailers	and	containers	and	two	mobile	helipads	at	the	Site;	
and		


f. developing	and	operating	the	Site	for	intensive	recreational	uses	including	but	
not	necessarily	limited	to	kite-boarding.				


XX. Respondents	have	violated	and	continue	to	violate	the	SMPA	by	conducting	
unpermitted	development	at	the	Site	as	described	herein,	including	but	not	limited	to:		
(a)	placing	fill	in	waters	of	San	Francisco	Bay,	including	tidal	marsh,	by	constructing	and	
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rebuilding	levees;	(b)	excavating	ditches	and	four	crescent	shaped	ponds;	(c)	installing	a	
new	water	control	structure	in	the	western	portion	of	the	Site;	(d)	installing	a	new	dock	
in	Anne	Mason	Slough;	(e)	constructing	roads;	(f)	placing	numerous	containers,	trailers	
and	other	structures	and	two	mobile	helipads	on	tidal	marsh;	(g)	removing	or	destroying	
tidal	marsh	vegetation	by	the	excavation	activities,	mowing	activities,	and	bringing	goats	
to	the	Site	and	allowing	those	goats	to	graze	on	the	tidal	marsh	vegetation;	and	(h)	
developing	and	operating	the	Site	for	intensive	recreational	uses	including	but	not	
necessarily	limited	to	kiting.	


III.	 CONDITIONS	


A. No	later	than	February	10,	2017,	the	Respondents	shall	submit	a	Point	Buckler	
Restoration	Plan,	acceptable	to	the	Executive	Director,	that	includes	the	following:	


1. A	Restoration	Plan	describing	corrective	actions	designed	to	restore,	at	a	minimum,	
the	water	quality	functions	and	values	of	the	tidal	marsh,	including	the	length	of	
channel	and	area	of	marsh,	existing	prior	to	the	Respondents’	unauthorized	
activities,	including:	


a. Restoring	tidal	flow	into	the	channels	and	ditches;	


b. Restoring	tidal	circulation	throughout	the	interior	of	the	Site;	and	


c. Restoring	overland	tidal	connection	to	the	Site’s	interior	marsh	during	higher	
tides.		


The	Restoration	Plan	shall	include	a	workplan	and	implementation	time	schedule.	
The	workplan	shall	identify	all	necessary	permits	and	approvals	and	a	process	to	
obtain	them.	The	Respondents	shall	initiate	implementation	in	accordance	with	the	
approved	implementation	time	schedule	within	60	days	of	written	acceptance	of	the	
Point	Buckler	Restoration	Plan	by	the	Executive	Director.	If	the	Plan	proposes	any	
alteration	of	the	Site	such	that	it	is	not	returned	to	pre-existing	conditions,	such	
alterations	must	be	addressed	in	the	Mitigation	and	Monitoring	Plan.	


2. A	Restoration	Monitoring	Plan	(RMP)	shall	include	monitoring	methods	and	
performance	criteria	designed	to	monitor	and	evaluate	the	success	of	the	
implemented	restoration	actions.	Performance	criteria	shall	include	targets	for	
water	quality,	soil	and	hydrologic	conditions,	and	vegetation	composition	including	
invasive	species	control.	The	RMP	shall	monitor	the	success	of	the	restoration	
actions	until	performance	criteria	have	been	successfully	achieved,	and	for	at	least	
five	years	following	completion	of	the	restoration	actions.	


B. No	later	than	February	10,	2017,	the	Respondents	shall	submit	a	Mitigation	and	
Monitoring	Plan,	acceptable	to	the	Executive	Director,	that	includes	the	following:	
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1. A	proposal	to	provide	compensatory	mitigation	to	compensate	for	any	temporal	and	
permanent	impacts	to	wetlands	and	other	waters	of	the	State	that	resulted	from	
unauthorized	activities	at	the	Site.	The	Mitigation	and	Monitoring	Plan	(MMP)	shall:	


a. Describe	existing	site	conditions	at	the	proposed	mitigation	site;	


b. Describe	implementation	methods	used	to	provide	compensatory	mitigation;	


c. Include	monitoring	that	will	be	implemented	and	performance	criteria	that	will	
be	used	to	evaluate	the	success	of	the	compensatory	mitigation;	and	


d. Include	an	implementation	schedule.		The	Respondents	shall	initiate	
implementation	in	accordance	with	the	accepted	implementation	time	schedule	
within	60	days	of	written	acceptance	of	the	MMP	by	the	Executive	Director.	


C. By	no	later	than	March	3,	2017,	Respondents	shall	apply	for	a	permit	to	request	
authorization	from	the	Commission	for	the	placement	of	fill,	extraction	of	materials,	
substantial	change	in	use,	or	development	activities	that	Respondents	have	conducted	
or	performed	at	the	Site	at	any	time	from	April	19,	2011	through	the	date	of	this	Order.	
The	application	must	be	prepared	in	compliance	with	the	Commission’s	regulations	
governing	major	permits.		See	14	C.C.R.	§§	10300-10316.				


D. Respondents	shall	apply	for	a	permit	from	the	Commission	prior	to	the	placement	of	fill,	
extraction	of	materials,	substantial	change	in	use,	or	development	activities	that	
Respondents	propose	to	undertake	or	conduct	at	the	Site	after	the	date	of	this	Order.	
Any	such	application	must	be	prepared	in	compliance	with	the	Commission’s	regulations	
governing	major	permits.		See	14	C.C.R.	§§	10300-10316.				


E. Respondents	must	cease	and	desist	from	any	further	actions	at	the	Site	that	would	
damage	or	destroy	marsh	vegetation	at	the	Site,	including	mowing	vegetation,	discing	
soil	or	vegetation,	or	grazing	goats	at	the	Site.	


F. Respondents	must	cease	and	desist	from	any	further	actions	that	would	drain	surface	
water	or	groundwater,	or	otherwise	further	alter	the	hydrology,	of	the	Site.	


IV.	 CIVIL	PENALTY	ORDER	


A. Government	Code	Section	66641.5(e)	provides	that	the	Commission	may	
administratively	impose	civil	liability	for	any	violation	of	the	MPA	in	an	amount	of	which	
shall	not	be	less	than	$10	nor	more	than	$2,000	for	each	day	in	which	the	violation	
occurs	or	persists,	but	may	not	administratively	impose	a	penalty	of	more	than	$30,000	
for	a	single	violation.	


B. Government	Code	Section	66641.9(a)	states:	


In	determining	the	amount	of	administrative	civil	liability,	the	commission	
shall	take	into	consideration	the	nature,	circumstance,	extent,	and	gravity	
of	the	violation	or	violations,	whether	the	violation	is	susceptible	to	
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removal	or	resolution,	the	cost	to	the	state	in	pursuing	the	enforcement	
action,	and	with	respect	to	the	violator,	the	ability	to	pay,	the	effect	on	
ability	to	continue	in	business,	any	voluntary	removal	or	resolution	efforts	
undertaken,	any	prior	history	of	violations,	the	degree	of	culpability,	
economic	savings,	if	any,	resulting	from	the	violation,	and	such	other	
matters	as	justice	may	require.	


C. Nature,	circumstances,	extent,	and	gravity	of	the	violations.	Excavation	of	tidal	
marsh	at	the	Site	physically	removed	estuarine	habitat	and	the	placement	of	fill	
eliminated	surface	water	and	wetland	habitats.		The	harm	from	Respondents’	
unauthorized	filling,	destruction	of	tidal	marsh,	and	cutting-off	of	tidal	action	at	
the	Site	was	and	is	substantial,	has	adversely	impacted	beneficial	uses	of	Suisun	
and	Grizzly	Bays,	and	likely	resulted	in	the	illegal	take	of	threatened	or	
endangered	species	protected	under	the	California	and	federal	Endangered	
Species	Acts.		Unauthorized	filling	and	excavation	activities	occurred	outside	
work	activity	windows	established	to	protect	sensitive	species	in	the	Suisun	
Marsh.		Blocked	tidal	channels	at	the	Site	are	preventing	longfin	smelt	from	
being	able	to	access	spawning	grounds,	young	salmonids	from	accessing	feeding	
grounds,	and	have	cut	off	the	export	of	food	material	from	the	Site’s	interior	
wetlands	needed	to	support	the	threatened	Delta	smelt.			


D. Whether	the	violations	are	susceptible	to	removal	or	resolution.		Respondents’	
unauthorized	filling	and	other	unauthorized	construction	activities	at	the	Site	are	
potentially	susceptible	to	removal	or	resolution,	but	to	date,	Respondents	have	
taken	no	action	to	remove	the	unauthorized	work	or	to	restore	tidal	action	or	
tidal	marsh	at	the	Site.		Moreover,	the	temporal	impacts	to	tidal	marsh	habitat	
and	biological	resources	from	Respondents’	unauthorized	activities	are	
unavoidable,	continuing,	and	potentially	increasing	with	every	passing	day.					


E. The	costs	to	the	state	in	pursuing	the	enforcement	action.		BCDC	staff	has	
incurred	substantial	staff	costs	in	pursuing	this	enforcement	action.		These	costs	
consist	of	time	spent	by	numerous	staff	members	on	two	Site	visits;	two	
meetings	with	Respondents	and	their	counsel	at	BCDC’s	offices;	numerous	
meetings	among	BCDC,	Regional	Board,	and	USEPA	staff,	including	two	multi-
agency	meetings	together	with	Respondents	and	their	counsel;	preparation	of	an	
Executive	Director	Cease	and	Desist	Order	and	a	Violation	Report/Complaint	for	
the	Administrative	Imposition	of	Civil	Penalties	(Complaint);	reviewing	
Respondents’	Statement	of	Defense	and	preparing	a	recommended	enforcement	
decision,	and	preparing	for	and	participating	in	a	contested	hearing	before	the	
Enforcement	Committee.				


F. Ability	to	pay	and	effect	on	ability	to	continue	in	business.		The	Regional	Board	
staff	investigated	and	analyzed	Respondents	financial	resources,	and	determined	
that	Respondents	have	the	ability	to	pay	a	substantial	penalty.			Respondents	
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claim	that	the	Regional	Board	made	a	number	of	factual	errors	in	its	analysis	of	
Respondents’	ability	to	pay.		However,	Respondents	have	submitted	no	evidence	
of	Mr.	Sweeney’s	assets,	or	the	assets	of	Point	Buckler	Club,	LLC,	to	establish	
that	they	would	be	unable	to	pay	the	penalty	proposed	by	BCDC	staff	in	the	
Complaint.	


G. Any	voluntary	removal	or	resolution	efforts.		As	noted	above,	Respondents	have	
taken	no	action	to	remove	the	unauthorized	fill	or	other	work	or	to	restore	tidal	
action	or	tidal	marsh	at	the	Site,	and	they	continued	to	develop	the	Site	for	their	
kiteboarding	operations	after	BCDC	staff	requested	that	they	stop	work	and	
apply	for	a	permit,	in	a	letter	dated	January	30,	2015.		Respondents	claim	that	
they	intend	to	apply	for	a	BCDC	permit	to	seek	authorization	for	certain	
completed	work	or	proposed	future	work	at	the	Site.		However,	BCDC	staff	first	
requested	that	Respondents	apply	for	a	permit	in	a	letter	dated	January	30,	
2015,	over	20	months	ago,	but	to	date	that	they	have	failed	to	do	so.			
Respondents	recently	proposed	to	BCDC	staff	a	conceptual	plan	for	future	use	
and	partial	restoration	of	the	Site.		However,	Respondents	did	not	prepare	the	
conceptual	plan	based	on	a	technical	analysis	of	the	nature	and	extent	of	tidal	
exchange	that	would	be	necessary	to	restore	tidal	marsh	and	associated	habitat	
values	at	the	Site.		Furthermore,	Respondents	have	declined	to	discuss	
mitigation	for	temporal	impacts	resulting	from	the	unauthorized	work	at	the	Site	
and	for	Respondents	proposed	future	uses	of	the	Site.		Respondents	have	been	
only	minimally	cooperative.		


H. Any	prior	history	of	violations;	the	degree	of	culpability.			Before	commencing	
unauthorized	work	at	the	Site,	Mr.	Sweeney	knew	that	the	placement	of	fill	on	
levees	in	the	Suisun	Marsh	requires	authorization	from	multiple	agencies.		In	
June	2011,	Mr.	Sweeney	contacted	SRCD	and	the	USACE	to	obtain	authorization	
for	levee	repair	work	at	Chipps	Island	in	the	Suisun	Marsh	(Club	915).		Mr.	
Sweeney	did	not	adhere	to	the	conditions	of	the	USACE’s	Regional	General	
Permit,	and	on	October	24,	2011,	the	USACE	issued	a	Notice	of	Violation	to	Mr.	
Sweeney	regarding	his	unauthorized	work	at	Chipps	Island	that	resulted	in	an	
illegal	discharge	of	fill.		Based	on	Mr.	Sweeney’s	experience	with	the	SRCD	and	
the	USACE	at	Chipps	Island,	he	may	have	made	a	knowing	and	intentional	
decision	to	proceed	with	unauthorized	construction	activities	and	other	work	at	
the	Site	without	contacting	any	regulatory	agency	and	without	applying	for	any	
of	the	permits	he	knew	or	should	have	known	were	required.		At	a	minimum,	
Respondents’	conduct	at	the	Site	was	unreasonable	and	demonstrated	a	willful	
indifference	to	the	regulatory	permitting	process	that	is	intended	to	protect	
water	quality,	beneficial	uses,	and	to	prevent	illegal	discharges.								
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I. Economic	savings	resulting	from	the	violations.			By	conducting	filling,	
excavation,	and	other	activities	at	the	Site	without	authorization,	Respondents	
avoided	the	costs	of	obtaining	permits	from	BCDC	and	USACE,	a	Clean	Water	Act	
Section	401	water	quality	certification	from	the	Regional	Board,	and	perhaps	
other	local	approvals	or	permits,	as	well	as	the	costs	of	complying	with	resource	
agency	requirements	to	protect	endangered	or	threatened	species	(such	as,	at	a	
minimum,	performing	certain	work	only	during	work	activity	windows).		
Respondents	also	avoided	the	costs	of	mitigation	for	filling	portions	of	the	Site	
and	for	associated	adverse	impacts	to	biological	resources.		In	addition,	
Respondents	have	benefitted	economically	from	their	unauthorized	activities.	
The	new	levees	Respondents	constructed	around	the	perimeter	of	the	Site	have	
provided	an	economic	benefit	by	allowing	them	to	conduct	their	commercial	
kiteboarding	business,	and	expand	kiteboarding	operations	in	the	northwestern	
portion	of	the	Site,	for	the	past	two	years	without	having	those	operations	
disrupted	or	damaged	from	tidal	action,	including	tidal	flooding	from	periodic	
overtopping	of	the	former	remnant	levees.	


J. Based	on	consideration	of	the	relevant	factors	set	forth	in	Government	Code	
Section	66641.9(a),	the	penalty	amounts	authorized	by	Government	Code	
Section	66641.5(e),	and	the	preceding	findings,	the	Commission	hereby	finds	
that	an	administrative	penalty	of	$772,000	is	justified	to	resolve	this	matter.	


K. Pursuant	to	Government	Code	Section	66647,	within	30	days	of	the	Effective	
Date	of	this	Order,	Respondents	shall	remit	the	penalty	payment	to	the	
Commission,	by	cashier’s	check,	in	the	amount	of	$772,000	payable	to	the	San	
Francisco	Bay	Conservation	and	Development	Commission	–	Bay	Fill	Clean-Up	
and	Abatement	Fund.		


V.	 TERMS	


1. Under	Government	Code	Section	66641	and	Public	Resources	Code	Section	29601,	any	
person	who	intentionally	or	negligently	violates	any	cease	and	desist	order	issued	by	the	
Commission	may	be	liable	civilly	in	the	sum	of	up	to	$6,000	for	each	day	in	which	such	
violations	persist.	In	addition,	upon	the	failure	of	any	person	to	comply	with	any	cease	
and	desist	order	issued	by	the	Commission	and	upon	the	request	of	the	Commission,	
the	Attorney	General	of	the	State	of	California	may	petition	the	superior	court	for	the	
issuance	of	a	preliminary	or	permanent	injunction,	or	both,	restraining	the	person	or	
persons	from	continuing	any	activity	in	violation	of	the	cease	and	desist	order.	


2. This	order	does	not	affect	any	duties,	right,	or	obligations	under	private	agreements	or	
under	regulations	of	other	public	bodies.	


3. Mr.	Sweeney	and	Point	Buckler,	LLC	must	conform	strictly	to	this	order.	


4. This	order	does	not	constitute	a	recognition	of	property	rights.	
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5. This order is effective upon issuance thereof. 


VI. OPPORTUNITY FOR JUDICIAL REVIEW 


Under Government Code Section 66639 and Public Resources Code Section 29601, within 
thirty (30) days after service of a copy of a cease and desist order issued by the Commission, 


any aggrieved party may file with the superior court a petition of writ of mandate for review of 
the order pursuant to Section 1094.5 of the Code of Civil Procedure. Failure to file such an 


action shall not preclude a party from challenging the reasonableness and validity of the order 
in any judicial proceedings brought to enforce the order or for 


DATED: November / 2016 
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Document Description Date
1 Suisun Marsh Protection Plan Dec-76
2 Suisun Marsh Management Program Sep-80
3 Annie Mason Point Club Management Plan 11/15/84


4
Annie Mason Point Club Management Plan and Supplemental 
Materials 11/15/1984 - 1/29/1990


5 Letter from SRCD to Mr. James Taylor re: DWR Pump Facility 9/13/88
6 Application for BCDC Marsh Development Permit 9/18/89


7
BCDC Response to Application for BCDC Marsh 
Development Permit 10/12/89


8 SRCD Wetlands Maintenance Management Report 1/29/90
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Regional Board to Mr. John Sweeney re: Cleanup and 
Abatement Order No. R2-2015-0038 for Unauthorized Levee 
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0038 10/16/15


20
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21
Declaration of John D. Sweeney in Support of Ex Parte 
Application 12/28/15


22


Regional Board Letter to Mr. John Sweeney re: Recission of 
Cleanup and Abatement Order No. R2-2015-0038 for Point 
Buckler Island, LLC 1/5/16


23
Letter from Briscoe Ivester and Bazel, LLP to BCDC re: Point 
Buckler Island; BCDC Enforcement File No. ER2012.038 2/16/16


24
In the Matter of the Inspection at Point Buckler Island, 
Affadavit for Inspection Warrant 2/19/16


25 Solano County Inspection Warrant 2/19/16
26 Regional Board Inspection Report 2/19/16
27 Declaration of Steven Chappell 4/21/16
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Point Buckler Club, LLC 


 
Description of Exhibit Provided by Hard Copy and Electronically 


(Court Proceedings) 


 
Exhibit 50 


 
 
 
 


50a. Solano County Superior Court Order for Stay of 2015 CAO,  
   December 29, 2015 
 
50b. Solano County Superior Court Order Sustaining State’s Demurrer,  
   July 1, 2016 
 
50c. Solano County Superior Court Formal Dismissal, July 20, 2016 
 
 
 
 
 
 
 
 











 


 
 
 
 
 
 
 


50a. Solano County Superior Court Order for Stay of 2015 CAO, 
December 29, 2015 
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JOFIN BRISCOE (053223) 
LAWRENCE S. BAZEL (114641) 
BRISCOE WESTER & BAZEL LLP 
155 Sansorne Street, Seventh Floor 
San Francisco, CA 94104 
Tel (415) 402-2700 
Fax (415) 398-5630 
jbriscoe@briseoelaw.net  
lbazel@briseoelaw.net  


Attorneys for Plaintiff 
POINT BUCKLER CLUB, LLC 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 


COUNTY OF SOLANO 


POINT-BUCKLER CLUB, LLC, 	 No. FCS046410 


Petitioner and Plaintiff, 	 [PaRaWlgiggtr] ORDER 


V. 


BRUCE 1-I. WOLFE, Executive Officer of the 
California Regional Water Quality Control Board, 
San Francisco Bay Region; CALIFORNIA 
REGIONAL WATER QUALITY CONTROL 
BOARD, SAN FRANCISCO BAY REGION; 
and DOES 1 through 20; 


Respondents and Defendants. 


Petitioner and plaintiff Point Buckler LIsC ("Plaintiff') has applied for a stay of Cleanup and 


Abatement Order No, R2-2015-0038 (the "Order") or, in the alternative, a temporary restraining 


order enjoining implementation of that Order and an order to show cause regarding a preliminary 


injunction. 


GOOD CAUSE APPEARING, IT IS HEREBY ORDERED THAT: 


STAY 


The Order is stayed pending judgment in this matter. 


ORDER TO SHOW CAUSE 


Respondents and defendants California Regional Water Quality Control Board, San 


Francisco Bay Region (the "Regional Board") and Bruce H. Wolfe, in his capacity as Executive 


FILE D  
Clerk of the Superior Court 


DEC 29 201 


3y 
DEPUTY CLERK 


NO. FCS046410 ANNWAIMOi.ORDER 







udg 	e Sup no Court 
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Officer of the Regional Board (collectirfendants") are hereby ordered to appear on 


any. 12. get&  at  q .in Department 3 of this Court located at 600 Union Avenue, 


Fairfield, California, to show cause why a preliminary injunction should not be ordered restraining 


and enjoining them and their employees and agents, or any other persons acting with them or on 


their behalf, from enforcing the Order pending judgment in this action. 


TEMPORARY RESTRAINING ORDER 


Pending a hearing on the order to show cause, above, Defendants, their employees and 


agents, and any other persons acting with them or on their behalf, are restrained and enjoined from 


enforcing the Order. 


IT IS FURTHER ORDERED THAT: 


The restraining order granted herein shall expire on when the Court decides whether to issue 


the requested preliminary injunction. 


This Order d supporting papers shall be served on Defendants no later than 


a1441  personal service, facsimile transmission, or overnight mail. Proof of such 


service shall be filed at least  5 	court days prior to the hearing. 


Any opposition papers to the Order to Show Cause shall be filed and served on Plaintiff by 


personal service, facsimile transmission, or overnight mail no later than  /BA  . Any reply 


papers shall be filed and served on Defendants by personal service, facsimile transmission, or 


overnight mail no later than 	•ii" 1.6  
This temporary restraining order is effective upon the filing by Plaintiff of an undertaking in 


the sum of $ 	. 


IT IS SO ORDERED. 


Date: 
	/5-  
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PROOF OF SERVICE 


I declare that I am over the age of eighteen years and not a party to this action. I am 
employed in the City and County of San Francisco, and my business address is 155 Sansome Street, 
Suite 700, San Francisco, California 94104. 


On December 28, 2015, at San Francisco, California, I served the following document(s): 


[PROPOSED] ORDER 
on the following parties; 


Bruce It Wolfe 
Executive Officer 
California Regional Water 
Quality Control Board, San 
Francisco Bay Region 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 
Telephone: (510) 622-2300 
Facsimile: (510) 622-2460 


California Regional Water Quality Control 
Board, San Francisco Bay Region 
c/o Bruce Wolfe 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 
Telephone: (510) 622-2300 
Facsimile: (510) 622-2460 


Christiana Tiedemann 
Supervising Deputy Attorney General 
Office of the Attorney General 
1515 Clay Street, 20th Floor 
P.O. Box 70550 
Oakland, CA 94612 
Telephone: (510) 622-2124 
Facsimile: (510) 622-2270 
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El BY HAND: On the date written above, I provided the docbmentst 
for service to the persons shown on the service list. 


a professional process server 


- 	Won- / 


PROOFOFSERVICE 	 - - 	 CASE NO. Fcs046410 











 


 
 
 
 
 
 


50b. Solano County Superior Court Order Sustaining State’s Demurrer, 
July 1, 2016 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



























 


 
 
 
 


 
50c. Solano County Superior Court Formal Dismissal, July 20, 2016 
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No. R2-2016-1008 


 
John D. Sweeney and  


Point Buckler Club, LLC 


 
Description of Exhibit Provided by Reference 


(Water Board 401 Certifications) 


 
Exhibit 51 


 
 


 
51a. Conditional Water Quality Certification for Blacklock Restoration Project, SRCD   
   Ownership #635, Suisun Marsh, Solano County, CA; Corps File No. 303850N, September 7,  
   2006 
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%
20Board%20Orders/New/Correspondences%20from%20the%20WB/Blacklock_WQC_Sept200
6.pdf  


 
51b. Conditional Water Quality Certification for the Suisun Marsh Exterior Levee Maintenance   
   Dredging Program, Solano County, June 4, 2014 
http://www.suisunrcd.org/documents/2014Dredging401Cert..pdf 


 


51c. Conditional Water Quality Certification for the Roaring River Distribution  
 System Fish Screens Sediment Removal Project, Montezuma Slough, Solano County,    
 December 16, 2015 


http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%
20Board%20Orders/New/Correspondences%20from%20the%20WB/Fish_Screens_Sediment_
Removal_WQC_815147_Dec2015.pdf  


 
51d. Conditional Water Quality Certification for the Tule Red Tidal Restoration Project, Solano  
   County, July 19, 2016 
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%
20Board%20Orders/New/Correspondences%20from%20the%20WB/R2_Tule_Red_Tidal.pdf 


 
 
 
 
 
 
 
 
 
 



http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%20Board%20Orders/New/Correspondences%20from%20the%20WB/Blacklock_WQC_Sept2006.pdf

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%20Board%20Orders/New/Correspondences%20from%20the%20WB/Blacklock_WQC_Sept2006.pdf

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%20Board%20Orders/New/Correspondences%20from%20the%20WB/Blacklock_WQC_Sept2006.pdf

http://www.suisunrcd.org/documents/2014Dredging401Cert..pdf

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%20Board%20Orders/New/Correspondences%20from%20the%20WB/Fish_Screens_Sediment_Removal_WQC_815147_Dec2015.pdf

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%20Board%20Orders/New/Correspondences%20from%20the%20WB/Fish_Screens_Sediment_Removal_WQC_815147_Dec2015.pdf

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%20Board%20Orders/New/Correspondences%20from%20the%20WB/Fish_Screens_Sediment_Removal_WQC_815147_Dec2015.pdf

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%20Board%20Orders/New/Correspondences%20from%20the%20WB/R2_Tule_Red_Tidal.pdf

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%20Board%20Orders/New/Correspondences%20from%20the%20WB/R2_Tule_Red_Tidal.pdf
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Point Buckler Survey Memo, November 9, 2016







 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 







 
 
 


 


CASE FILE MEMO 
 


To: Point Buckler Club, LLC Case File 
Place ID 816826 
 


From: Benjamin Martin 
NPDES Division – Enforcement Section 
 


Date: November 9, 2016 
 


Subject: October 4, 2016, Point Buckler Survey – Point Buckler Island, Suisun Marsh, 
Solano County 


 
Summary 
This case file memo documents my observations during inspection of a topographic survey at 
Point Buckler Island (Island) and adjacent islands (Simmons and Grizzly Islands) by Kjeldsen, 
Sinnock, and Neudeck, Inc. (KSN), on behalf of Point Buckler Club, LLC (Club). KSN collected 
survey data to determine elevations for various features on the Island, determine low tide water 
elevations, and obtain borrow ditch cross sections. Attachments to this memo include a photo log 
of the inspection and pertinent emails related to correspondence prior to the inspection.  
 
Background  
The Club determined to survey both the Island and control and monument points on nearby 
Simmons and Grizzly Islands. However, the Club provided less than a 24-hour notice of its 
survey work to the Water Board. I was not aware of the communications about site access or 
coordination prior to the inspection. Afterwards, I learned from Brian Thompson, Senior 
Engineering Geologist with the Water Board, that in a September 15, 2016, email, Christopher 
Martin, KSN project surveyor, contacted the Suisun Resource Conservation District to gain 
access to private property on Simmons Island, Suisun Marsh (Club #802 – Rich Island Duck 
Club) so that benchmark controls at the property could be surveyed. These benchmark controls 
would allow for survey results to be compared to the topographic survey conducted by CLE 
Engineering on March 2, 2016,1 on behalf of Board staff. In a September 29, 2016, email, Marc 
Zeppetello, counsel for San Francisco Bay Conservation and Development Commission 
(BCDC), communicated to the Club that Jim Waters, owner of Club #802, would not agree to 
property access without a request from a regulatory agency. Brian Thompson notified Mr. 
Waters in an email on September 30, 2016, that Water Board staff and staff at BCDC (copied) 


                                                
1 The March 2, 2016, topographic survey was performed on Point Buckler Island by CLE Engineering and results are found in 
the May 12, 2016, technical assessment of Point Buckler Island, prepared for the Water Board by Siegel Environmental 
(Prosecution Team Exhibit 11, Appendices E and F).  
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did not object to him granting the Club the same access provided to Water Board staff for their 
March 2, 2016, survey. Mr. Thompson’s e-mail included that it was not clear if a representative 
would be present to observe the topographic survey on behalf of the agencies. In an October 3, 
2016, email, Larry Bazel, counsel for the Club, asked Christopher Martin to coordinate their site 
visit with Brian Thompson (copied) of the Water Board. The email was sent at 3:01 p.m., 
providing less than a 24-hour notice to mobilize with no information concerning the timing of 
the survey activities. Due to this inadequate notice, I was unable to observe the entire survey. 
 
Inspection 
I first received notification concerning a site inspection when Mr. Thompson left a voice 
message for me after receiving the 3:01 p.m. email from Mr. Bazel. He informed me that I 
should be prepared to perform an inspection at the Island on October 4, 2016, to monitor a 
survey crew, and that no details concerning timing of the survey or how to access the Island were 
known as they had not yet been communicated to him. On the morning of October 4, 2016, I 
spoke with Jim Waters on the phone to reconfirm permission to access his property on Simmons 
Island. At approximately 10:30 a.m., I contacted John Sweeney, president and manager of the 
Club, by phone and he agreed to provide boat service for me from Mr. Waters’ property to the 
Island.  
 
Upon arrival onto Grizzly Island in Suisun Marsh, I first met with Joe Pilatti, assistant surveyor 
for KSN, who was surveying a control monument (Photograph 1) on Grizzly Island. Mr. Pilatti 
explained that the survey crew included himself and Brian Frame, survey party chief for KSN 
who was currently on the Island, after which he led me to an entrance to access Mr. Water’s 
property as he continued to survey monuments on Grizzly Island. At approximately 12:10 p.m., I 
observed survey equipment at two locations on Mr. Waters’ property (Photographs 2 and 3).  
 
At approximately 12:30 p.m., Mr. Sweeney ferried me to the Island, and I confirmed permission 
for access from Mr. Sweeney. Mr. Sweeney’s response to permission for access included 
statements that he had filed for bankruptcy, he will not pay the $10 million required to fix the 
Island, and the State can do with the Island whatever it pleases. I asked for clarification regarding 
his response and he agreed that I had permission to access the Island. Mr. Sweeney then 
explained that the surveyor had completed collection of low tide water elevations for the Island 
and it would be helpful in determining the validity of a tidal multiplier developed by NOAA for 
the Island in relation to the Port Chicago Tide Station. 
 
Mr. Sweeney then introduced me to Mr. Frame, who explained that he had already collected 
water elevations to document the low tide line for the Island, was validating control points on the 
Island and a subset of the survey points from the March 2, 2016, topographic survey, and that he 
would survey cross sections of former levee breaches. Mr. Sweeney then left us and proceeded to 
the clubhouse area on the western end of the Island.  
 
I started walking the perimeter levee to observe the current status of the Island while Mr. Frame 
was completing a survey transect of the Island’s interior marsh plain. The perimeter levee walk 
took approximately 15 minutes and I photo-documented my observations while still able to see 
Mr. Frame working on the interior transect. I reconvened with Mr. Frame as he completed the 
transect and loaded his equipment into an all-terrain vehicle before we drove towards the 
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clubhouse to continue the survey. Mr. Sweeney was walking from the clubhouse area towards 
the eastern levee and flagged us down to inform me that I was required to remain in the 
immediate proximity of the surveyor and was only permitted to document photographs while 
with Mr. Frame. Mr. Sweeney further mentioned that the Island had already been documented 
extensively and requested that I delete photographs documented during my levee walk before 
leaving the Island or surrender my camera. I offered to delete the photographs immediately but 
Mr. Sweeney reiterated deleting the photographs before leaving the Island. Shortly afterwards I 
deleted all photographs collected from the time I arrived on the Island until Mr. Sweeney 
expressed his objection. I then collected new photographs while accompanying Mr. Frame for 
the remainder of the survey as he completed final validation and cross sections of former levee 
breaches around the Island (Photographs 4 through 9).  
 
At approximately 2:30 p.m., Mr. Frame completed the survey and we met with Mr. Sweeney on 
the eastern levee before he ferried us back to Mr. Waters’ property. 
 
 
Other Observations 
 
During the time I accompanied Mr. Frame, we traveled along the interior access road and 
perimeter levee of the Island with use of an all-terrain vehicle. I observed that the borrow ditch 
water was transparent brown with floating mats of what appeared to be algae (as can also be seen 
in Photograph 6) and some small unidentified fish (≤ 25 mm). I also observed a red ground-to-
dock steel ramp on the eastern levee (as can also be seen in Photograph 7) marked with a 20,000 
pound capacity and a landing craft (labeled Deltalandingcraft.com and LCU1528) berthed at the 
north end of the Island (as can also be seen in Photograph 8). Vegetation interior of the levee was 
primarily brown compared with vegetation exterior of the levee, which was green (as can also be 
seen in Photographs 7 through 9). Additionally, vegetation was observed growing on top of 
southeast and northeast portions of the levee. Lastly, I observed significant exterior levee erosion 
at a former levee breach (as can also be seen in Photograph 9; Breach 1) on the southeast portion 
of the Island.  
 
 
Attachments:  


 Attachment A – Photo Log 
 Attachment B – Email: “Fwd - Property Access to Rich Island for Point Buckler 


Survey” 
 Attachment C – Email: “Re - Rich Island and Grizzly Island Access” 
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Attachment A – Photo Log 
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Photograph 1 
 


 


 
Joe Pilatti, assistant surveyor of KSN, Inc., surveying a control monument on Grizzly Island, Suisun Marsh. 
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Photograph 2 Photograph 3 
 


 
 


 


 
 


  
KSN survey equipment set at two benchmark control locations on Jim Waters’ property (Club #802).  
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Photograph 4 Photograph 5 
 
 


 


 
 


 


 
Brian Frame, survey party chief of KSN Inc., surveying portions of the perimeter levee along the western end of Point Buckler Island. The clubhouse and 


artificial grass area can be seen in the background of photograph 5. 
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Photograph 6 
 


 


 
Brian Frame surveying a cross section of the borrow ditch for a former levee breach on Point Buckler Island. Brown mats of what appeared to be algae 


were observed floating in the borrow ditch water (transparent brown) around Mr. Frame. 
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Photograph 7 
 


 


 
Brian Frame surveying the marsh plain of Point Buckler Island, interior of the levee and borrow ditch. Vegetation on the Island interior appeared brown 


and a ground-to-dock ramp was observed (arrow) on the eastern levee.   
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Photograph 8 
 
 
 
 
 
 


Brian Frame surveying a borrow ditch cross section on Point Buckler Island. Green vegetation was observed exterior of the borrow ditch and levee (solid 
arrows) compared with brown vegetation observed in the interior (hollow arrows). Additionally, a landing craft was observed berthed at the north end of 


the Island (dashed circle). 
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Photograph 9 


 
 
 
 
 
 


Brian Frame surveying a portion of the borrow ditch on the southeast portion Point Buckler Island. The levee appeared to have significant erosion where a 
former levee breach existed (arrow). Additionally, vegetation observed exterior of the levee appeared green compared to brown vegetation observed on the 


Island interior.  
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“Fwd - Property Access to Rich Island for Point Buckler 
Survey” 


 







1


Martin, Benjamin@Waterboards


From: Lawrence S. Bazel <lbazel@briscoelaw.net>
Sent: Monday, October 03, 2016 3:01 PM
To: cmartin@ksninc.com
Cc: Thompson, Brian@Waterboards
Subject: Fwd: Property Access to Rich Island for a Point Buckler Club Survey


Chris, 
 
Pls coordinate with Brian so that he can have an observer present.   
 
Thanks, 
 
Larry 
 


 


Right-click here to download pictures.  To help protect your privacy, Outlook prevented automatic download of this picture from the Internet.


 


LAWRENCE S. BAZEL 
155 Sansome Street, Seventh Floor 
San Francisco, California 94104 
Office: (415) 402-2700 Direct: (415) 402-2711  


 


Begin forwarded message: 


From: "Thompson, Brian@Waterboards" <Brian.Thompson@waterboards.ca.gov> 
Date: October 3, 2016 at 1:36:10 PM PDT 
To: "Lawrence S. Bazel" <lbazel@briscoelaw.net> 
Cc: "Martin, Benjamin@Waterboards" <Benjamin.Martin@Waterboards.ca.gov>, "Drabandt, 
Laura@Waterboards" <Laura.Drabandt@waterboards.ca.gov>, "Zeppetello, Marc@BCDC" 
<marc.zeppetello@bcdc.ca.gov> 
Subject: RE: Property Access to Rich Island for a Point Buckler Club Survey 


Hi Larry,  
  
I just want to follow up on your invitation to observe the survey and on my request for dates or a 
timeframe for the work. It sounded like you were pushing to have people in the field tomorrow. We 
would like to coordinate for one of our surveyors to observe the work, or alternatively, have someone 
from our office observe the survey. Can you please let me know your plans?  
  
Brian Thompson, CHG, CEG 
Senior Engineering Geologist 
San Francisco Bay Regional Water Board 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 
(510) 622‐2422 
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From: Lawrence S. Bazel [mailto:lbazel@briscoelaw.net]  
Sent: Saturday, October 01, 2016 10:01 AM 
To: Thompson, Brian@Waterboards 
Subject: RE: Property Access to Rich Island for a Point Buckler Club Survey 
  
Thanks.   
  
Larry 
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LAWRENCE S. BAZEL 
155 Sansome Street, Seventh Floor 
San Francisco, California 94104 
Office: (415) 402-2700 Direct: (415) 402-2711  


  


From: Thompson, Brian@Waterboards [mailto:Brian.Thompson@waterboards.ca.gov]  
Sent: Friday, September 30, 2016 3:15 PM 
To: jewaters@pacbell.net 
Cc: Lawrence S. Bazel <lbazel@briscoelaw.net>; Bowers, John@BCDC <John.Bowers@bcdc.ca.gov>; 
Drabandt, Laura@Waterboards <Laura.Drabandt@waterboards.ca.gov>; Zeppetello, Marc@BCDC 
<marc.zeppetello@bcdc.ca.gov> 
Subject: Property Access to Rich Island for a Point Buckler Club Survey 
  
Hi Jim,  
  
I am sending this email to confirm what was expressed to you on the phone today. Staff at the Regional 
Water Board and BCDC (copied) do not object to Point Buckler Club, LLC doing a survey and being given 
the same access to Rich Island that we were provided on March 2, 2016, for our survey. It is not clear at 
this time whether someone from the agencies will be present to observe the survey work. That is 
something we are discussing at this time.  
  
Brian Thompson, CHG, CEG 
Senior Engineering Geologist 
San Francisco Bay Regional Water Board 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 
(510) 622‐2422 
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Martin, Benjamin@Waterboards


From: Lawrence S. Bazel <lbazel@briscoelaw.net>
Sent: Friday, September 30, 2016 1:35 PM
To: Thompson, Brian@Waterboards; Zeppetello, Marc@BCDC
Cc: Drabandt, Laura@Waterboards; Bowers, John@BCDC
Subject: RE: Rich Island and Grizzly Island Access


Brian,  
 
We’d like to have KSN go out next Tuesday.  They’re available then, and it should take only a few minutes to put 
together an approval letter.   
 
The week after is too late.  I have a hearing before the BCDC enforcement committee next Thursday, and  I’d like to have 
at least some preliminary information by then.  I also have a deadline of 17 October to file a brief for the Regional Board 
penalty hearing.  I also have a meeting scheduled with the Regional Board, BCDC, and EPA on 18 October, and I’m 
supposed to circulate written documentation long enough before that meeting so staff can evaluate it.  If you don’t 
allow our consultants to get out right away, my consultants aren’t going to be able to produce the information needed 
for that meeting.  In any case, the Regional Board shouldn’t be preventing me from collecting important data that’s 
necessary for my defense.  Since there’s no valid objection to conducting the survey, I’d appreciate a short letter to the 
landowner requesting that we be provided access.   
 
If CLE isn’t available next week, I’m sure someone from the Regional Board can go along.  We have no objection to 
anyone other than Stuart Siegel.  Even if no one is available, you should let us gather the data, and then arrange for a 
discussion between our consultants.  What surveyors do, I gather, isn’t very exciting to watch, and not much is to be 
gained by accompanying them.   
 
Please let our consultants gather the data.  Once the data are collected, the consultants can meet to discuss any 
differences they may have found, and take any other action useful towards ascertaining the true elevations.   
 
Thanks very much,  
 
Larry  
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LAWRENCE S. BAZEL 
155 Sansome Street, Seventh Floor 
San Francisco, California 94104 
Office: (415) 402-2700 Direct: (415) 402-2711  


 


From: Thompson, Brian@Waterboards [mailto:Brian.Thompson@waterboards.ca.gov]  
Sent: Friday, September 30, 2016 1:16 PM 
To: Lawrence S. Bazel <lbazel@briscoelaw.net>; Zeppetello, Marc@BCDC <marc.zeppetello@bcdc.ca.gov> 
Cc: Drabandt, Laura@Waterboards <Laura.Drabandt@waterboards.ca.gov>; Bowers, John@BCDC 
<John.Bowers@bcdc.ca.gov> 
Subject: RE: Rich Island and Grizzly Island Access 
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Larry,  
 
Can you please let me know some target days or dates for the survey so I can schedule something with CLE and we can 
coordinate access with Mr. Watters. It would be best if you could provide me with a rough scope of work and timeframe 
for the survey with availability over the next two weeks. I am currently reaching out to CLE about their schedule. 
Monday is too soon to coordinate a plan that was decided on today, and it looks like CLE is pretty booked next week.  
 
Brian Thompson, CHG, CEG 
Senior Engineering Geologist 
San Francisco Bay Regional Water Board 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 
(510) 622‐2422 


 
 
 
 
 


From: Lawrence S. Bazel [mailto:lbazel@briscoelaw.net]  
Sent: Friday, September 30, 2016 10:19 AM 
To: Zeppetello, Marc@BCDC 
Cc: Thompson, Brian@Waterboards; Drabandt, Laura@Waterboards; Bowers, John@BCDC 
Subject: RE: Rich Island and Grizzly Island Access 
 
Marc,  
 
We’re fine with an employee of CLE accompanying the surveyors.  Our goal is to get correct elevations, and if CLE has 
anything to say about our surveyor’s method (including anything that our surveyor might be doing that CLE thinks is 
wrong), that’s fine with us.  We don’t want Stuart Siegel to accompany them.   
 
I’m out of the office Monday, and would like to get the scheduling done today, preferably for surveying next Monday or 
Tuesday.  Can we get a call made to Jim Waters today telling him the letter is coming, along with a letter by early 
Monday?  
 
Thanks,  
 
Larry  
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LAWRENCE S. BAZEL 
155 Sansome Street, Seventh Floor 
San Francisco, California 94104 
Office: (415) 402-2700 Direct: (415) 402-2711  


 


From: Zeppetello, Marc@BCDC [mailto:marc.zeppetello@bcdc.ca.gov]  
Sent: Thursday, September 29, 2016 5:29 PM 
To: Lawrence S. Bazel <lbazel@briscoelaw.net> 
Cc: Thompson, Brian@Waterboards <Brian.Thompson@waterboards.ca.gov>; Drabandt, Laura@Waterboards 
<Laura.Drabandt@waterboards.ca.gov>; Bowers, John@BCDC <John.Bowers@bcdc.ca.gov>; Zeppetello, Marc@BCDC 
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<marc.zeppetello@bcdc.ca.gov> 
Subject: Re: Rich Island and Grizzly Island Access 
 
Larry,  
 


I have spoken with Jim Waters regarding Chris Martin’s request to access Rich Island on behalf of Mr. Sweeney (and/or the 
Point Buckler Club).   Jim said his club would grant access to its property at the request of a regulatory agency, but not at the 
request of a private party.  I’ve consulted with the Regional Board staff regarding Jim’s request that an agency request 
access on your client’s behalf.  Neither BCDC nor the Regional Board wants to be an obstacle to your client collecting 
additional data, and certainly we have no objection to your client doing so.  On the other hand, if one of our agencies is 
going to request access, it would be both necessary and appropriate for an agency representative to accompany Chris 
(and/or his crew).  More broadly, we propose and request that an agency representative (most likely an employee of CLE 
Engineering, the firm retained by the Regional Board) be allowed to accompany Chris (and/or his crew) and observe 
whatever surveying and data collection work they will be doing at Grizzly Island, Rich Island, and/or Pt. Buckler, and any 
other locations.  If this would be acceptable to your client, the Regional Board is willing to write to Jim to request access 
to Rich Island.  The Regional Board’s request would state that a Regional Board representative will accompany the 
surveyor retained by your client. 
 
Regards, Marc 
 
----- 
Marc A. Zeppetello   
Chief Counsel 
San Francisco Bay Conservation 
   and Development Commission 
455 Golden Gate Avenue, Suite 10600 
San Francisco, CA 94102 
 
Telephone:  (415) 352-3655 
marc.zeppetello@bcdc.ca.gov 
 
 


From: "Lawrence S. Bazel" <lbazel@briscoelaw.net> 
Date: Friday, September 23, 2016 at 3:35 PM 
To: Marc Zeppetello <Marc.Zeppetello@bcdc.ca.gov> 
Subject: FW: Rich Island and Grizzly Island Access 
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LAWRENCE S. BAZEL 
155 Sansome Street, Seventh Floor 
San Francisco, California 94104 
Office: (415) 402-2700 Direct: (415) 402-2711  


 


From: Christopher S. Martin [mailto:cmartin@ksninc.com]  
Sent: Friday, September 16, 2016 10:33 AM 
To: schappell@suisunrcd.org 
Cc: 'James Waters' <jewaters@pacbell.net>; 'BWickland' <BWickland@Suisunrcd.org>; Lawrence S. Bazel 
<lbazel@briscoelaw.net> 
Subject: RE: Rich Island and Grizzly Island Access 
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Steve, 
  
Thank you for the information. It is looking like the survey date is getting pushed back later in the week. We will contact 
Mr. Waters and let him know we won’t be out Monday and also answer any questions he may have regarding the survey 
process and what equipment we will be using. If you would like me to contact DFW and let them know we won’t be out 
Monday, and also coordinate the access, please provide their contact information. We received Mr. Wickland’s 
voicemail we will have our crew stop by the main office in the morning prior to commencing any work. 
  
Thank you, 
  
  
  
 


  
  
  


   


 Christopher S. Martin, P.L.S. 
 Project Surveyor 


 711 N. Pershing Ave Stockton CA 95203 
 209 946-0268  | fax: 209 946-0296 |  
 cmartin@ksninc.com | 
http://www.ksninc.com


     
Warning: 
Information provided via electronic media is not guaranteed against defects including translation and transmission errors. 
If the reader is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this 
communication is strictly prohibited. If you have received this information in error, please notify the sender immediately. 


From: Steve Chappell [mailto:schappell@suisunrcd.org]  
Sent: Thursday, September 15, 2016 4:32 PM 
To: Christopher S. Martin <cmartin@ksninc.com> 
Cc: 'James Waters' <jewaters@pacbell.net>; 'BWickland' <BWickland@Suisunrcd.org> 
Subject: RE: Rich Island and Grizzly Island Access 
  
Mr. Martin, 
  
The survey control sites that you have requested access are located on the California Department of Fish and Wildlife 
(DFW) property and private property #802 ‐ Rich Island.    
  
SRCD has contacted DFW and they are willing to provide access to their site, but it will require pre‐access coordination 
to ensure safety for your surveyors during the current open elk hunting season.   SRCD can provide this contact 
assistance.  
  
SRCD is unable to provide you access for property #802  ‐ Rich Island.   You will have to coordinate your access request 
directly with the private property owner.  The SRCD primary contact for this property is Mr. Jim Waters.  He can be 
reached at (510) 409‐3864 or JEWATERS@PACBELL.NET.  
  
Let me know if you need any further assistance. 
  
Sincerely, 
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Steven Chappell, 
Executive Director, Suisun RCD 
  


From: Bruce Wickland [mailto:bwickland@suisunrcd.org]  
Sent: Thursday, September 15, 2016 3:30 PM 
To: Steve Chappell 
Subject: FW: Rich Island and Grizzly Island Access 
  
  
  


From: Christopher S. Martin [mailto:cmartin@ksninc.com]  
Sent: Thursday, September 15, 2016 10:46 AM 
To: bwickland@suisunrcd.org 
Cc: Lawrence S. Bazel; Kris F. Nehmer 
Subject: Rich Island and Grizzly Island Access 
  
Mr. Wickland, 
  
Attached you will find our exhibits showing the locations of the control monumentation we need to access. It appears 
that the Grizzly Island monumentation may be on a private road as you suspected. Our crews will need to find the 
monumentation, set up and leave GPS equipment on it, and pick up the equipment at the end of the day. We anticipate 
being on site Monday morning around 9am and leaving by 5 pm. Please let me know if there is any protocol we need to 
follow for access to the control monuments shown on the exhibits.  
  
Thank you, 
  
  
  


   


 Christopher S. Martin, P.L.S. 
 Project Surveyor 


 711 N. Pershing Ave Stockton CA 95203 
 209 946-0268  | fax: 209 946-0296 |  
 cmartin@ksninc.com | http://www.ksninc.com 


     
Warning: 
Information provided via electronic media is not guaranteed against defects including translation and transmission errors. 
If the reader is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this 
communication is strictly prohibited. If you have received this information in error, please notify the sender immediately. 
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CASE FILE MEMO 
 
To:  Point Buckler Club, LLC Case File 
  Place ID 816826 
 
Subject:  October 25, 2016, Meeting Minutes – Point Buckler Island, Suisun Marsh, 


Solano County  
Staff in Attendance: 


 
Water Board  BCDC EPA 
Brian Thompson Adrienne Klein Bill Lee 
Keith Lichten Marc Zeppetello Brett Moffatt 
Laura Drabandt John Bowers  
Dyan Whyte Cody Aichele-Rothman Point Buckler Club, LLC 
Agnes Farres  Lawrence Bazel 
Ben Martin Department of Justice Terry Huffman 
Tamarin Austin (via phone) Rochelle Russell  
   
   


I. Water Board and other agency staff, John Sweeney, and representatives of Point 
Buckler Club, LLC, previously met on July 22, 2016. At the July 22 meeting, Water 
Board staff asked John Sweeney and Point Buckler Club, LLC (“the Club”) to bring the 
following information to the next meeting: (1) an interim corrective action plan; (2) 
mitigation proposals; (3) proposals for future plans at the island that maximize tidal 
restoration; and (4) technical justification, such as hydraulic modeling, to support 
proposed breaches/tidal restoration. However, only a Draft Interim Corrective Action 
Plan (Draft Plan) was provided for discussion. 
 


II. Water Board staff stated the goal of the Draft Plan should be to prepare the site for tidal 
restoration. However, it is not clear that the intended goal is tidal restoration of the island 
because (1) proposed interim corrective actions are not compatible with tidal restoration, 
and (2) proposed recreational uses are not compatible with tidal restoration. The Draft 
Plan does not provide sufficient detail and technical justification for staff to be able to 
provide input. Water Board staff noted the proposed application of herbicides is not 
appropriate or approved for use at aquatic sites. Also, the Draft Plan lacks any hydraulic 
analysis to demonstrate that proposed corrective actions will provide sufficient tidal flow.  
Water Board staff expressed frustration regarding the failure to provide this data after the 
explicit request to do so at the July 22 meeting and expressed concern that the 
November deadline for the Interim Corrective Action Plan would not be met given the 
failure to consider the goal of tidal restoration in designing corrective actions. 
 


III. Terry Huffman stated that the increase of the invasive pepperweed found on the Island 
is directly connected to the constructed levee.  Water Board staff agreed and noted that 
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the mechanism for invasion of pepperweed was the diking and ongoing drainage of the 
island. 


 
IV. Larry Bazel discussed installing a tide gauge to collect more data before they can 


perform a hydraulic analysis. He stated the Club had retained a hydrologist, Robert 
Coats, and a fisheries biologist, David Mayer, but said they were having problems tying 
in existing data to Port Chicago. Also, Mr. Bazel stated the Club had a topographical 
survey performed in early October 2016 and there were no significant differences from 
the results of the survey performed by the Water Board Prosecution Team 
experts/survey crew in May 2016.  


 
V. Water Board staff disagreed that substantial new data was needed, noting that there 


was sufficient precision with existing data, and that the Club has had ample time and 
sufficient data available to perform the needed hydraulic analysis. Water Board staff 
stated the Club is welcome to bring in its experts to meet with Water Board staff to 
discuss and resolve any new technical issues other than those resolved when the Board 
adopted the CAO in August 2016. 


 
VI. Mr. Bazel stated that Pt. Buckler’s and the Water Board’s fisheries experts agreed that 


the island’s tidal channels could be useful for endangered fish. He suggested the borrow 
ditch would be better habitat than the island’s other tidal channels. Water Board staff 
agreed that the tidal channels provide habitat for endangered fish, but noted that the 
borrow ditch posed potentially significant threats to that beneficial use, including from 
potential striped bass predation and by inducing changes to sediment flows and tidal 
dynamics that could have harmful effects on the island’s other tidal channels. Water 
Board staff encouraged Pt. Buckler to complete an evaluation of alternatives and 
propose designs that addressed those potential threats. 
 


VII. Water Board staff noted that while staff was on the island to observe the Oct. 2016 
topographical survey, a large dock-to-ground ramp was observed on the eastern levee. 
Water Board staff asked whether anything had been moved on or off the island. Larry 
Bazel declined to answer. Water Board staff noted the Interim Corrective Action Plan 
needed to address the disposition (e.g., removal, relocation, etc.) of structural fill on the 
island. Mr. Bazel asked what structural fill was, and Water Board and BCDC staff noted 
examples included items placed at the island, such as shipping containers, astroturf, the 
existing dock, the metal ramp, and other such items. 


 
Post-meeting follow-up: 
 


a. Water Board staff requested and Larry Bazel agreed to provide the results of the Oct. 
2016 topographical survey.  


b. Water Board staff expects a response on whether anything has been moved on or off 
the island. We note that there is a lack of an agreed-upon plan/schedule for removal of 
unauthorized structural fill in preparing the island for tidal restoration. 


c. Water Board staff did not have the opportunity to discuss the Draft Plan’s lack of an 
implementation time schedule as required by Provision 1 of CAO No. R2-2016-0038. 


 







 


 
 
 
 


53b. Final Interim Corrective Action Workplan, November 10, 2016 
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1.0 Introduction 


Point Buckler Club (PBC) is located within the Suisun Marsh Primary Management Area, off the 


western tip of Simmons Island.  It is bordered by Grizzly Bay to the north and west, by Suisun 


Cutoff to the south, and by Andy Mason Slough to the east (Attachment 1, Figures 1 and 2).  It 


has been variously reported as being 51.51 acres,1 45 acres,2 and 39 acres.3  The smaller 


acreage figures have been attributed to erosion of the island over time.  According to a 


technical assessment by Siegel Environmental (Siegel Report), “. . . it is evident that 


considerable shoreline retreat (erosion) has occurred around the entire island.”4  The resulting 


diked off area forming the interior of the island, measured from a polygon drawn along the 


inner edge (interior side) of the newly constructed dike using ESRI ArcGIS software, is 


approximately 27.5 acres. 


The purpose of this Interim Corrective Action Plan (ICAP) is to respond to the San Francisco 


Regional Water Quality Control Board’s (RWQCB) Cleanup & Abatement Order No. R2-2016-


0038 (Order), issued to John D. Sweeney and Point Buckler Club, LLC on August 12, 2016.  The 


Order asserts certain unauthorized activities on Point Buckler Island (PBI or Site), and includes 


the following Provision: 


1. No later than November 10, 2016, the Dischargers shall submit an Interim Corrective Action Plan, 
acceptable to the Water Board Executive Officer, that includes the following: 
 


a. An Interim Corrective Action Plan (ICAP) designed to prepare the Site for tidal restoration. The 
ICAP shall include measures that will be taken to manage water at the Site to (1) control the 
spread of perennial pepperweed, (2) reduce soil salinity, and (3) reverse soil acidification and 
peat decomposition. The ICAP shall include triggers or criteria that will be used to evaluate 
whether the Site has been sufficiently rehabilitated and is ready for tidal restoration. The ICAP 
shall include an implementation time schedule. The Dischargers shall initiate implementation in 
accordance with the accepted implementation time schedule within 60 days of written 
acceptance of the ICAP by the Executive Officer. 


 


                                                 
1  Solano County Assessor’s Parcel Map Book 0090, page 02. 
2  Solano County Assessor’s Office GIS system data. 
3  Water Board. 2016. Point Buckler Technical Assessment of Current Conditions and Historic Reconstruction Since 
1985. Prepared by Siegel Environmental, San Rafael, CA, published by San Francisco Bay Regional Water Quality 
Control Board, Oakland, CA. May 12, Page 15 (“Siegel Report”). 
4  Siegel Report, Appendix G, page G-3. 
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This ICAP is intended to respond to these specific requirements in the RWQCB’s Order, and to 


bridge the gap between what is possible in the short term, and the ultimate, long-term 


approach to restoring tidal action at PBC.5   


As a practical matter, other aspects of the Order, such as the Restoration Plan and Mitigation 


and Monitoring Plan (RP/MMP) are potentially dependent upon the final version of this ICAP, 


and will be submitted under separate cover, consistent with the RWQCB’s Order requiring that 


the RP/MMP be submitted by February 10, 2017.  Notwithstanding the Order’s February 


deadline, RWQCB staff recently requested that information be provided regarding the 


connection between the ICAP and the RP/MMP be submitted with this ICAP.  The relationship 


between the ICAP and the RP/MMP is discussed in subsection 2.3.2. 


  


                                                 
5  Although not required under the Order, PBC intends to conduct a tidal study at the Site.  Better knowledge of 
tidal hydrology at the site will be helpful in planning restoration goals during the transition from the ICAP to the 
RP/MMP.  PBC intends to install a continuous recording tide gauge following the approval of the ICAP After a 30-
day interval, following tide gauge installation, the data from this gauge will be compared to data from the Port 
Chicago Tide Station.  This will allow the most accurate prediction of tides at PBI, based on historic data from Port 
Chicago. 







 


3 


 


2.0 Proposed ICAP Approach 


2.1 RWQCB Order – Initial Corrective Actions 


The RWQCB’s Order indicates that this ICAP should “include measures that will be taken to 


manage water at the Site to: (1) control the spread of perennial pepperweed (Lepidium 


latifolium); (2) reduce soil salinity; and (3) reverse soil acidification and peat decomposition.”  


This section includes discussions of environmental issues associated with current conditions 


within the diked-off interior portion of the island and proposed corrective actions, which are 


designed to prepare the Site for tidal restoration through a RWQCB-approved RM/MMP. 


2.2 General Description of Environmental Concerns 


2.2.1 Perennial Pepperweed 


Pepperweed is an invasive plant found within the Suisun Marsh area and control of its spread is 


a high priority among resource agencies. The May 12, 2016 Siegel Report identifies pepperweed 


as being present on the Site.6 Follow-up observations relying on ground observation and 


interpretation of recent aerial photography to determine the geographical extent of 


pepperweed was conducted by HBG during mid-October 2016. This study found that the 


estimated total acreage where pepperweed is present is less than 2 acres. Tidal marsh areas 


adjacent to the bay side of the newly constructed borrow ditch and dike that were not 


impacted by the placement of levee fill were visually estimated to have absolute plant cover 


values of 1 percent or less, while areas abutting the constructed borrow ditch and dike had 


higher concentrations of perennial pepperweed, with estimated absolute plant cover values 


ranging from 1 to 95 percent. Similarly, areas within the interior portion of the island abutting 


or adjacent to the small tidal channel areas that were cut off hydrologically from the bay by the 


newly constructed dike had estimated absolute plant cover values ranging from 1 to 95 


percent. Pepperweed was also observed in these tidal channel areas in aerial imagery prior to 


construction of the perimeter levee.  In addition, perennial pepperweed was not observed to 


be present in all areas abutting or adjacent to the above-described disturbed areas abutting the 


constructed borrow ditch and dike or abutting or adjacent to all of the above-described small 


                                                 
6  Siegel Report, page 18. 
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hydrologically cut-off tidal channel areas within the interior of the island. Attachment 1, Figure 


3 shows representative locations where perennial pepperweed concentrations were observed 


during the mid-October 2016 site visit. 


According to the San Francisco Estuary Institute, pepperweed may be controlled by: 


• Planting native seed in disturbed areas 
• Flooding for prolonged periods 
• Applications of herbicides, such as chlorsulfuron, triclopyr (as Garlon3A® and Garlon4®), 


and glyphosate (as Rodeo® and Roundup®) 
 


2.2.2 Soil Salinity 


Soil salinity typically increases in the soil column when brackish marsh soils are allowed to dry.  


This drying can draw saline water up from the lower parts of the soil profile, which can 


concentrate salts in the plant root zone.7 High concentrations of salt within the soil can kill 


marsh plants such as cattail (Typha spp.); three-square bulrush (Schoenoplectus americanus); 


and hardstem tule (Schoenoplectus californicus) which are the principal hydrophytic species 


that dominated the Site. 


2.2.3 Soil Acidification 


The Siegel Report states that “[d]rainage has . . . resulted in the early stages of acid sulfate soil 


formation . . ..”8  Highly acid soils are inimical to plant growth primarily because they inhibit the 


uptake of nutrients or cause direct toxicity.  The Natural Resource Conservation Service Soil 


Survey mapping for Solano County 9shows that Joice muck and Tamba mucky clay have been 


                                                 
7  California Department of Fish & Game & Suisun Resource Conservation District.  Conceptual Model for Managed 
Wetlands in Suisun Marsh, Initial Draft.  Page 8. (no date indicated).  
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/references/Conceptual_
Model_for_Managed.pdf  
8  Siegel Report.  Appendix L, Page L-3. 
9 U.S. Department of Agriculture, Soil Conservation Service (now the Natural Resources Conservation Service 
[NRCS]).  1977.  Soil Survey of Solano County, California. 



http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/references/Conceptual_Model_for_Managed.pdf

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/references/Conceptual_Model_for_Managed.pdf
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mapped as occurring within the island.10  According to the Suisun Marsh Monitoring Program 


Reference Guide, Tamba soils become strongly acidic if exposed to air and allowed to dry. 11   


During normal operations, duck clubs in Suisun Marsh are generally drained in the spring, and 


flooded in the following fall.12  The fall flood cycle presumably has some effect on reducing any 


soil acidification taking place during the dry cycle.  The perimeter levee at the Site was 


constructed in 2014, thereby eliminating any tidal flooding of the island’s interior tidal channels 


that occurred prior to its construction.   


2.2.4 Peat Decomposition and Subsidence.  


Microbial decomposition of peat soils and the loss of pore water are among the causes of 


subsidence of diked areas.13  This typically occurs when areas are stripped of vegetation and 


farmed.  No records were found to indicate that the island has ever been farmed in this 


manner.  It is unknown whether any measurable subsidence has occurred at PBC, before or 


after construction of the perimeter levee. 


2.3 Proposed ICAP and Relationship to RP/MMP  


2.3.1 Interim Water Management for Pepperweed Control and Soil Management. 


The purpose of the ICAP is to prepare the Site for tidal restoration. The following discusses a 


water management approach for interim perennial pepperweed control and soil management to 


minimize the adverse effects of soil salinity, acidification, peat decomposition / subsidence.  


1. Possible water management options include: 
2. Use of an existing tide gate at the west end of the island to move water onto the Site; and 
3. Pumping water over the perimeter levee to the interior of the island. 


 


                                                 
10  The Individual Management Plan for the Point Buckler Club, and stamped as received by the Bay Conservation 
and Development Commission in 1984 also indicates that the soils on Point Buckler Island consist of Joice muck 
and Tamba mucky clay. 
11  Department of Water Resources. 2000.  Suisun Marsh Monitoring Program Reference Guide, Version 2. Page 4. 
12  There are variations on this flood-drain cycle, but the general pattern is as described. 
13  Deverel, S.J., T. Ingrum, and D. Leighton.  2016.  Present-day oxidative subsidence of organic soils and mitigation 
in the Sacramento-San Joaquin Delta, California, USA.  Hydrology Journal.  
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC4944668/  



http://www.ncbi.nlm.nih.gov/pmc/articles/PMC4944668/
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Use of Tide Gate to Flood Site.  PBC has one functional tide gate connected to an 18-inch 


diameter pipe at the west end of the Site (Attachment 1, Figure 3). However, given its size, it 


may not be able to provide sufficient water from the Bay to accomplish any of the three tasks 


contained in the Order.  


Pumping Water to Flood the Interior of the Island. Using one or more portable pumps installed 


on the levee with one or more intakes placed in Andy Mason Slough to flood the diked-off 


interior of the island is potentially a feasible solution for interim pepperweed control and soil 


management. However, placement of structures or work within waters subject to Section 10 


Rivers and Harbors Act jurisdiction will require authorization from the Corps. Discussion with 


Corps staff is on-going to determine the appropriate permitting strategy (e.g., Regional General 


Permit, Nationwide Permit, Letter if Permission) and associated state and federal authorizations 


and consultations needed. It is PBC’s understanding that RWQCB staff have offered to help with 


this process once a permitting strategy has been identified. 


2.3.2 Relationship to RP/MMP  


This ICAP is intended to precede the RP/MMP with prolonged flooding of the diked interior 


portion of PBI.  This water management approach would be used for interim perennial 


pepperweed control.  It would also be used to minimize any adverse effects of soil salinity, 


acidification, peat decomposition / subsidence. At the completion of the ICAP it is anticipated 


that any salt concentrations within the soils, that have built up prior to inundation, will be 


reduced and can be moved back into the aquatic ecosystem in a way that is not harmful to 


aquatic organisms.  


 


The RP/MMP currently being developed is considering three possible alternatives to restoring 


tidal hydrology within PBI to per-2012 site conditions. These alternatives include: (1) open levee 


breaches; (2) round or ovoid shaped Culverts; and (3) box culverts. Each alternative would also 


include water control structures to allow for vegetation management and invasive plant 


control. Hydrologic analysis is being conducted to determining the size and number of levee 


breaches or pipe/box culvert installations necessary to restore the tidal hydrology of the 
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interior portion of the island to pre-2012 tidal conditions. An onsite tidal study is also being 


initiated to collect tide data from Point Buckler Island to better predict maximum tide heights at 


the island when interpolating from the Port Chicago continuous recording station. A continuous 


recording tide gauge will be installed following the approval of the ICAP. After a 30-day interval, 


the data from this gauge will be compared to data from the Port Chicago Tide Station. 


Attachment 1, Figure 3 shows the proposed location of the tide gauge.  







 


8 


 


3.0 Implementation 


3.1 Pepperweed Control 


Prior to treatment, baseline conditions will be established by mapping pepperweed 


concentrations at the beginning of the implementation of this ICAP using a hand-held Trimble 


Geo XH Global Positioning System (GPS) unit with sub-meter accuracy after geo-processing. The 


vegetation management strategy will consist of two separate approaches both of which are 


designed to provide a completive advantage of wetland species other than perennial 


pepperweed. Separate approaches are proposed for inundated and non-inundated areas. 


Inundated Areas. The first approach has the goal of reducing perennial pepperweed root / 


shoot biomass through continuous inundation for a long duration of time within the diked off 


interior marsh. After obtaining any required environmental regulatory authorizations, brackish 


water would be pumped from the dock area in Andy Mason Slough into the perimeter borrow 


ditch within the diked portion of the island and the entire interior area would be flooded to the 


toe of the new levee (Attachment 1, Figure 3). Attachment 2, Exhibit 2 provides detailed views 


of the levee slope and detailed elevation survey data developed by CLEngineering (CLE) for the 


Siegel Report.  It is assumed, based on field experience with onsite soils, that capillary rinse in 


the new levee side slope soils will result in saturated soil conditions several inches above the 


water line. For the purpose of the ICAP a minimum of 50 continuous days of soil flooding has 


been selected as a means to reduce pepperweed biomass. This approach relies on the work of 


Chen, et. al. (2002) 14 which found that a significant reduction in perennial pepperweed 


biomass occurs when soils are continuously flooded for 50 days. At the end of the flooding 


period, flood water (impounded water) will be returned to the bay during the twice - daily, 


ebbing high tides.  Impounded water would be moved from the island by using the existing tide 


gate and / or pumping (see Attachment 1, Figure 3). Prior to return of the impounded water to 


                                                 
14 Chen, H., R Qualls, and G. Miller. 2002. Adaptive responses of Lepidium latifolium to soil flooding: biomass 
allocation, adventitious rooting, aerenchyma formation and ethylene production.  Environmental and 
Experimental Botany 48 (2002) 119-128. 
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the bay, it will be freshened with bay water as necessary to reduce any significant increase of 


salinity.  


Implementation of the ICAP will also include coordination with the Solano County Mosquito 


Abatement District (SCMAD) and/or Suisun Resource Conservation District (SRCD) with the goal 


of reducing the production of mosquito populations during the flood-up of the diked interior 


portions of the island.  


Upland Areas. The second approach has the objective of reducing perennial pepperweed root / 


shoot biomass through the use of a chemical herbicide along the bay side and interior margins 


of the new levee, where the soil surface is not flooded or the near-surface soils (upper 6 inches) 


are not saturated.  


Treatment will be initiated in the spring of 2017 when pepperweed flower buds appear.  These 


upland areas will be mowed and then the exposed cut plant stems will be immediately sprayed 


with a 2 percent solution of Chlorsulfuron (Telar®). Chlorsulfuron would be sprayed using a 


backpack sprayer. In order to prevent overspray into the current flooded aquatic environment, 


treatment will be restricted to non-flooded / non-saturated soils a minimum of 6.0 inches 


above flooded / saturated soils, and when there are no winds. No cutting or spraying will occur 


on the bay side of the levee within a 48-hour window of the predicted Mean High Water. Grow-


back areas identified at the base of treated plants will be mapped during the first monitoring 


period (May 2017) and treated prior to the onset of flowering, using the same 48-hour window 


as in the initial treatment.  


During the fall (September –October, 2017), treated areas will be disked and planted with 


California native creeping wild rye (Elymus triticoides). To prevent genetic contamination with a 


non-native seed source, seed will be obtained from a grower within Suisun Marsh watershed or 


the next closest watershed. The objective of this treatment approach will be to establish a 


dense stand of rhizomatous, turf-forming perennial grass which can successfully compete with 


perennial pepperweed and minimize its regrowth and spread along the levee margins. 


Pepperweed control will also be included as part of both short- and long-term maintenance 
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activities to be conducted under the RP/MMP. The planting of creeping wild rye may also result 


in a secondary benefit to water quality by reducing sediment produced by erosion of the levee 


slopes. 


The table below summarizes the flooding and herbicide invasive plant control approaches, 


including application time frames, and geographical boundaries where treatment will occur. 


Summary of Perennial Pepperweed Treatment Approach 
Island 


Location 
Treatment Approach Application 


Time Frame 
Geographical 
Boundaries 


Comments 


Diked 
Interior 


Flooding for prolonged 
periods 


Minimum of 50 
continuous days of 
flooding 


Flood interior island to the 
toe of the new levee 


Authorizations required prior 
to pumping  


Upland 
(new levee 
fill area) 


1. Mow perennial 
pepperweed then 
immediately treat 
remaining cut stems 
with a 2 percent 
solution of 
Chlorsulfuron 
 
 


2. Plant dense stand of 
rhizomatous, turf-
forming perennial grass 


1. When 
pepperweed 
flower buds 
appear 
 
 
 
 
 


2. September, 
2017 


1. Only treat non-
flooded / non-
saturated soils 6.0 
inches above flooded 
/ saturated soils 


1(a).  Treatment will be 
restricted to when there are 
no winds 
1(b). No cutting or spraying 
will occur on the bay side of 
the levee within a 48-hour 
window before and after 
predicted Mean High Water. 


 


3.2 Monitoring and Evaluation 


The RWQCB’s Order requires that this ICAP include “triggers or criteria that will be used to 


evaluate whether the Site has been sufficiently rehabilitated and is ready for tidal restoration.” 


Established criteria also aid in determining when the Adaptive Management framework 


discussed in Section 6.0 needs to be implemented.  Among the factors stipulated by the 


RWQCB’s Order, only pepperweed needs to reach a threshold of control before “the Site has 


been sufficiently rehabilitated” to be ready for tidal restoration.  Flooding and subsequent tidal 


restoration to pre-levee construction conditions is thought to be the best solution for any soil 


salinity, soil acidification, and peat decomposition/subsidence issues that may have arisen as a 


result of construction of the perimeter levee without completion of work to install levee 


openings.   The efficacy of that solution will not be improved upon by meeting or exceeding any 


criteria associated with interim corrective actions. Perennial pepperweed control performance 


criteria are provided in the table below. Depending on when the RP/MMP plan is implemented 
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by allowing tidal flow back into the interior of the island, retreatment may occur if performance 


criteria are not met prior to implementation of the RP/MMP.  


Summary of Perennial Pepperweed Treatment Performance Criteria 
Island 


Location 
Treatment Approach Geographical Boundaries Performance Criterion 


Diked 
Interior 


Flooding for prolonged periods Flood interior island to toe of new 
levee 


Absolute plant cover of perennial 
pepperweed in initially mapped 
dense stands within areas 
disturbed by levee construction is 
≤ 5 % 45 days following the 
cessation of flooding treatment 


Upland 
(new levee 
fill area) 


Mow perennial pepperweed 
Immediately treat remaining 
cut stems with a 2 percent 
solution of Chlorsulfuron 


Only treat non-flooded / saturated 
soils a minimum ground surface of 6 
inches above currently flooded / 
saturated soils 


Absolute plant cover of perennial 
pepperweed in initially mapped 
dense stands within areas 
disturbed by levee construction is 
≤ 5 % 45 days following herbicide 
treatment 
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4.0 Implementation Schedule 


The RWQCB’s Order requires that this ICAP “shall include an implementation time schedule.”  It 


also requires that “[t]he Dischargers shall initiate implementation in accordance with the 


accepted implementation time schedule within 60 days of written acceptance of the ICAP by 


the Executive Officer.”   


Pepperweed control with herbicide will be initiated as outlined in Section 3.0.  Control by 


inundation will begin after receipt of both State and Federal authorizations to pump water into 


the diked interior of PBI for the purpose of preparing the island for reintroduction of pre-2012 


hydrology conditions.  Pepperweed monitoring will be conducted in May, and every 4 months 


thereafter until the RP/MMP is implemented. Interim monitoring for pepperweed flower bud 


formation will occur as needed throughout the implementation of the ICAP.  


ICAP implementation activities include:  


1. Determine Corps permitting strategy (on-going) 
2. Prepare and submit applications for authorization from Corps/USEPA,15, RWQCB,16 


BCDC,17 and CDFW18 (Includes consultations with USFWS and NMFS 19  SHPO20;,  Compliance 
with CEQA21 and NEPA22 also required). 


3. Pumping upon receipt of various authorization to inundate diked interior of the 
island 


4. Implementation of herbicide treatment in upland areas 
5. Pumping water off the island  
6. Seeding upland areas along margin of new levee 
7. Monitoring and corrective action(s) 
 


The table below provides a proposed implementation schedule. 


                                                 
15  Section 404/10 permits.  Presumably, EPA would have to allow because Corps can’t move forward since EPA 
took over process via enforcement action 
16  401 Water Quality Certification 
17  Coastal Zone Certification and The McAteer-Petris Act 
18 California Endangered Species Act 
19 Endangered Species Act 
20  National Historic Preservation Act Section 106 clearance 
21 California Environmental Quality Act 
22 National Environmental Policy Act 
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ICAP Implementation Schedule 
Time 


Frame 
Activity Comments 


December 
2016 


Receipt of ICAP Approval from 
the RWQCB 


Date of ICAP submission to RWQCB for review is November 10, 
2016 


February 
2017 


Implementation of ICAP Initiate ICAP within 60 days; Ability to flood interior of the island 
tentative based on obtaining authorizations   


October 
2017 


End of ICAP Estimated 
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Define/
Redefine 
Problem


Develop 
Solution(s)


Implement


Monitor


Evaluate


Adjust


If problem incorrectly 
defined


If problem correctly defined
but solution needs adjustment


Adaptive Management Framework


5.0 Adaptive Management 


Although the interim period described in this document should be relatively brief, and be 


replaced with more permanent measures that include opening the perimeter levee and re-


introducing tidal action, adaptive management will be part of the framework for this ICAP.  As 


with the new the Individual Management Plan being developed for PBC, adaptive management 


will follow the Plan-Do-Check-Correct framework illustrated below. 
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Adaptive management feedback loops are incorporated into the monitoring and reporting 


requirements, which are intended to provide early indications of unanticipated problems in 


meeting and maintaining the ICAP’s goals.  When such problems are encountered and which 


may include the need for development of alternate land management strategies if landowner 


financial resources become a limiting factor, PBC and a qualified biologist or other expert with 


relevant expertise (e.g., hydrology) will consult with the RWQCB and any other agencies with 


relevant jurisdiction to determine the nature and extent of any corrective measures.
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Figure 1:  General Vicinity Map







 


 


 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Figure 2:  Point Buckler Club
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Figure 3. March 2016 Aerial Photograph of Point Buckler Island Which Shows Area to be Flooded
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Exhibit 1. Draft Point Buckler Club Restoration Plan and  


Mitigation & Monitoring Plan 
 


Basic Elements 
 


1. Restoration Plan 


a. Protection of island from erosion by restoring levee system 


b. Restoration of tidal hydrology regime to pre-2012 conditions 


i. Construct one or more breaches in perimeter levee 


ii. Evaluate control mechanisms at breach(es) to allow water to be retained 
within the island for pepperweed control 


c. Vegetation management for tidal wetland waterfowl hunting 


d. Invasive plant control using inundation and/or approved herbicide 


e. Removal of creosote bulkhead piles 


f. Retention of boat dock in Andy Mason Channel 


g. Construction of: 


i.  5 member cabins 


ii. Kite rigging area 


iii. Kite board launch area  


iv. Helicopter landing area 


 


2. Mitigation & Monitoring Plan 


a. Wetland mitigation and associated improvement of fishery habitat 


b. Mitigation Design 


c. Created/Restored Habitat(s) 


d. Success Criteria 







e. Monitoring 


f. Implementation Plan 


i. Site Preparation 


ii. Schedule 


iii. As-built Drawings 


g. Best Management Practices 


h. Monitoring 


i. Methods 


ii. Schedule 


i. Maintenance 


j. Reports 


i. Due Dates 


ii. Contents 


k. Adaptive Management 


i. Agency Coordination 


ii. Determining if Action Required 


iii. Agency Coordination 


iv. Identification of Appropriate Measures 


l. Final Report 


 







Exhibit 2. CLE Surveyor's Points with  
Aerial Photograph Dated February 2015 
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53c. Prosecution Team’s Assessment of the Interim Corrective Action Plan for Point 
Buckler Island and Recommendations, November 18, 2016 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 











 
 
 


 


TO:  Bruce H. Wolfe      November 18, 2016 
        Executive Officer       
 
 
FROM: Dyan Whyte 
 Assistant Executive Officer 
 
Subject:  Prosecution Team’s Assessment of the Interim Corrective Action Plan for Point 


Buckler Island and Recommendations 
 
The Prosecution Team has reviewed the Interim Corrective Action Plan (ICAP) submitted by 
John D. Sweeney and Point Buckler Club, LLC (Dischargers) as required by Provision 1 of Cleanup 
and Abatement Order No. R2-2016-0038 (CAO). As described in the CAO, the goal of the ICAP is 
to prepare the island for tidal restoration, and the goal for tidal restoration is to restore, at a 
minimum, the water quality functions and values of the tidal marsh, including the length of 
channel and area of marsh, existing prior to the Dischargers’ unauthorized activities.  
 
Based on our review, the ICAP lacks significant and substantive information necessary to be 
acceptable. It does not provide sufficient technical justification to demonstrate that proposed 
corrective actions will be effective or implementable or that it will meet the goals stated above. 
Several of the proposed actions may result in additional harm to beneficial uses. As such, the 
Dischargers have not timely submitted an acceptable ICAP as required by the CAO. We 
recommend that the Dischargers submit a revised ICAP to address the issues identified in this 
letter and submit it as quickly as possible. Such submittal will reduce penalties that may result 
from non-compliance with the CAO. 
 
Extent of Perennial Pepperweed on the Island 
 
The ICAP likely understates the extent of perennial pepperweed on the island because it uses 
observations taken at a time of year when it is difficult to observe the plant. The ICAP states 
that ground observations and interpretation of recent aerial photos were used to determine 
the geographical extent of pepperweed, and that this work found less than 2 acres of 
pepperweed present on the island. The methodology was not provided, so we cannot fully 
evaluate whether appropriate methods were used. However, one notable flaw in the 
observations is that they underestimate the geographical extent of pepperweed because they 
were conducted during the wrong time of year. The work assessed the extent of pepperweed in 
October 2016 when it naturally withers down to negligible cover and therefore fails to capture 
the prevalence and spread of this problematic invasive species.   
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Interim Water Management for Pepperweed Control and Soil Management 
 
The ICAP proposes to (1) use an existing unauthorized tide gate to move water onto the island, 
and (2) pump water over the perimeter levee to the interior of the island, for interim 
pepperweed control and soil management. The island, although not its levees, would be 
flooded for a minimum of 50 days, and then water will be moved off the island. However, the 
ICAP fails to address the need for proper water management on the island. For example, water 
management might include alternating deep flooding with shallow flooding to drown out the 
pepperweed and promote the regeneration of tidal marsh vegetation including tule, bulrush, 
and cattail. Similarly, the ICAP does not address potential water quality issues, such as the 
potential for ponded water to have low dissolved oxygen that could harm fish when the water 
is discharged from the island. Water used to flood the island should be circulated with the Bay 
rather than being held in place for 50 days straight to avoid issues with low dissolved oxygen. 
Technical justification is needed to demonstrate that simply moving water on and off the island 
will achieve the goals described in the CAO. 
 
The ICAP mistakenly concludes that water can then be moved off the island as long as the 
proposed performance criterion is met (less than 5% absolute cover of pepperweed 45 days 
following the cessation of flooding treatment). This shows a significant misunderstanding of the 
purpose of the interim corrective actions required by the CAO and of the underlying mechanism 
that led to the spread of pepperweed, elevated soil salinity, and soil acidification and peat 
decomposition, namely diking off and draining the island. Returning the island to diked and 
drained conditions after a brief period of flooding is likely to negate any improvements gained 
by proposed interim corrective actions and will not effectively prepare the island for tidal 
restoration.  
 
Structural Fill 
 
The ICAP does not discuss the disposition (e.g., removal, relocation, etc.) of the unauthorized 
structural fill placed on the island including the shipping containers, astroturf, and helipads. The 
ICAP should explain what will be done with structural fill during implementation of the ICAP, 
such as flooding, and provide a plan or schedule for removal of the unauthorized structural fill 
in preparing the island for tidal restoration. 
 
Use of Tide Gate to Flood the Island 
 
The tide gate was newly installed in 2014 during construction of the new levee without permits 
or consultation with U.S. Fish and Wildlife Service (USFWS) and National Marine Fisheries 
Service (NMFS) as required for any new point of diversion. Therefore, it remains unauthorized 
and cannot be operated until the Dischargers obtain the necessary approvals and/or 
consultation with USFWS and NMFS. However, the ICAP does not include an estimated 
schedule for obtaining those authorizations or a discussion of a backup plan if they are not 
received. The Dischargers will also need to install fish screens or comply with unscreened water 
diversion restrictions specified by the USFWS Biological Opinion and the NMFS Biological 
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Opinion. However, the ICAP does not include any discussion of potential restrictions and how 
they have been anticipated and addressed. 
 
The ICAP does not include any hydraulic modeling results or other discussion evaluating 
whether the tide gate is of sufficient size or whether it is the right type of water control 
structure to allow for the proper flooding and water circulation needed to prepare the island 
for tidal restoration. In our meeting on July 22, 2016, we requested the Dischargers provide 
hydraulic analysis in support of proposed corrective actions, and they indicated this would be 
completed. However, the ICAP does not provide any hydraulic analysis to address issues such as 
demonstrating that opening the tide gate will provide tidal flow to adequately flood the island, 
that water will be circulated appropriately to reduce soil salinity, and that there will not be 
adverse water quality impacts from the proposed approach. 
 
Finally, the ICAP does not evaluate, but should evaluate, the potential increased risk of fish 
predation associated with opening the tide gate. The Dischargers’ experts and Water Board 
experts agree that such artificial structures are widely seen to increase predation risk for small 
fish. 
 
Pumping Water to Flood the Interior of the Island 
 
The ICAP proposes to use pumps to flood the island and states that discussion with Corps staff 
is ongoing to determine the appropriate permitting strategy. We agree that pumping water to 
flood the interior of the island will require authorization from agencies including the Corps or 
U.S. EPA. However, proposed corrective actions likely cannot be authorized under any existing 
Regional General Permit or Nationwide Permit. The Dischargers should inform Water Board 
staff which Corps staffer they have had discussions with on this issue, and the results of the 
discussions to date, so we can help facilitate and coordinate a permitting strategy. 
 
Relationship to Restoration Plan 
 
The ICAP states that proposed corrective actions are intended to precede the Restoration Plan 
(RP) and Mitigation and Monitoring Plan (MMP) required in the CAO. We agree that the ICAP’s 
goal is to prepare the island for tidal restoration. Thus, it is necessarily linked to the Restoration 
Plan.  
 
CAO Provision 2 requires a Restoration Plan designed to (1) restore tidal flow into channels and 
ditches; (2) restore tidal circulation throughout the interior of the Site; and (3) restore overland 
tidal connection to the Site’s interior marsh during higher tides. However, the ICAP states the 
RP currently being developed considers the following three alternatives (1) open levee 
breaches; (2) round or ovoid shaped culverts; and (3) box culverts. The ICAP further states that 
each alternative will include water control structures to allow for vegetation management and 
invasive plant control. Installation of culverts is not an acceptable alternative because it will 
restrict tidal flow, tidal circulation throughout the island’s interior, and overland tidal 
connection. Culverts are likely to fill in with sediment and require long-term maintenance and 
as discussed above, culverts can result in increased risk of fish predation. It is also unclear why 
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water control structures are needed for vegetation management and invasive plant control if 
the island will be restored to tidal marsh, and this issue is not discussed in the ICAP. Restored 
tidal marshes may require some adaptive management in the short-term, but should not 
require maintenance or water management in the long-term. 
 
Lack of Hydraulic Analysis 
 
Water Board staff requested the Dischargers provide hydraulic analysis as early as our July 22, 
2016, meeting, to provide technical justification for proposed interim corrective actions and 
tidal restoration. The Dischargers agreed their consultants would complete an appropriate 
analysis. However, during our October 25, 2016, meeting, the Dischargers told Water Board 
staff that their consultants are unable to conduct any hydraulic analysis until they collect more 
tide data. The ICAP proposes to install a continuously recording tide gauge following approval 
of the ICAP to collect tide data and predict maximum tide heights on the island as compared to 
Port Chicago.  
 
The Prosecution Team disagrees that additional data are needed, because the report prepared 
by the Water Board’s technical experts includes significant analysis and conclusions regarding 
tidal levels at the island. The Dischagers have had ample time and sufficient tide data available 
to perform the needed hydraulic analysis and provide technical justification for proposed 
interim corrective actions. Further, the proposed approach to collect additional tide data is 
inadequate. To collect valid data on local tidal hydrology, a minimum of 45 days of tide data is 
needed; data collection must span at least three spring tide time series, and must capture 
solstice peak spring tides. Delaying hydraulic analysis until more data is collected with the 
proposed tide gauge will unnecessarily delay interim corrective actions and tidal restoration of 
the island.  
 
Use of Herbicides for Pepperweed Control 
 
During an October 25, 2016, meeting, Water Board staff informed the Dischargers that the use 
of herbicides to control pepperweed is inappropriate for tidal restoration sites particularly 
when corrective actions need to be protective of listed fish species. Further, herbicides will not 
be effective as they can only be used to target juvenile and adult plants and will not control the 
spread of seedlings. Controlling the spread of seedlings is essential to effectively controlling 
pepperweed.  
 
The ICAP proposes to control pepperweed along the bay side and interior margins of the levee 
by mowing adult plants then spraying with chlorsulfuron. However, only glyphosate and 
imazapyr formulations with low-toxicity surfactants are registered for use in estuarine wetlands 
and in proximity to aquatic habitats in California. No other herbicides, and no chlorsulfuron 
formulations, are approved for use in estuarine wetlands or adjacent aquatic habitats. Further, 
available scientific evidence has found compelling evidence of significant persistent non-target 
impacts of imazapyr in Suisun marsh soils. Wick applications of glyphosate may be an 
acceptable method for controlling adult or juvenile plants on the levees, but will not effectively 
control seedlings.  
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In proposing herbicide control, the ICAP does not address the mechanism that led to the spread 
of pepperweed. Diking off and draining the island changed the hydrology and vegetation 
composition. Pre-existing hydrological processes and competition with the dense, tall canopies 
of tule, bulrush, and cattail restricted the colonization and persistence of pepperweed prior to 
the unauthorized levee construction. One alternative, and potentially more effective and 
protective means of controlling pepperweed is to promote the regeneration of tule, bulrush, 
and cattail, which can exclude pepperweed by forming tall, dense canopies. 
 
Monitoring and Evaluation 
 
The information the ICAP proposes to monitor for and evaluate is inadequate to determine the 
interim actions’ effectiveness and whether the actions should be modified. The purpose of 
monitoring is to evaluate the effectiveness of corrective actions and inform decisions for the 
future restoration of the island. The ICAP proposes only one criterion to evaluate whether the 
island has been sufficiently rehabilitated and is ready for tidal restoration. The proposed 
performance criterion for the diked interior portion of the island and levee fill areas is that 
“absolute plant cover of perennial pepperweed in initially mapped dense stands within areas 
disturbed by levee construction is ≤5% 45 days following the cessation of flood treatment.”  
 
We discuss above that the geographical extent of pepperweed has likely been underestimated 
and the Dischargers’ study did not adequately capture the prevalence and spread of 
pepperweed on the island. While population density of pepperweed may be higher in the areas 
disturbed by levee construction, diking off and draining the island has led to the spread of 
pepperweed in the island interior. Considering that the goal of the ICAP is to prepare the island 
for tidal restoration, more appropriate performance criteria would be to assess pepperweed 
cover on the entire island. Another useful performance criterion would be to assess the 
regeneration of native tidal marsh species including tule, bulrush, and cattail. 
 
The ICAP also states that “pepperweed monitoring will be conducted in May and every four 
months thereafter until the RP/MMP is implemented.” Pepperweed monitoring should be 
conducted during the appropriate time of year. Perennial pepperweed is green and highly 
visible only in spring and/or early summer. Therefore, we agree with the proposal to survey for 
pepperweed in May, but valid vegetation surveys to estimate pepperweed cover and 
distribution are only feasible in spring or early summer. Also, the RP and MMP are separate 
plans. CAO Provision 3 requires the MMP to provide compensatory mitigation for temporal and 
permanent impacts to wetlands and other waters of the State that resulted from the 
Dischargers’ unauthorized activities in addition to tidal restoration of the island. Thus, it may be 
appropriate to conduct pepperweed monitoring under the ICAP until the RP is implemented, 
after which time monitoring would be governed by the accepted RP. 
 
Finally, the ICAP does not anticipate potential problems (such as low dissolved oxygen), 
propose monitoring to identify whether those problems may be occurring, or proactively 
consider potential alternatives to likely problems. Instead, it presents a generic “adaptive 
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management framework” that is not specific to work at the island or even to tidal restoration 
generally. Thus, it is unlikely that potentially significantly problems will be identified or 
corrected under the proposed ICAP, or identified for subsequent incorporation into the longer-
term RP. 
 
Implementation Schedule 
 
The ICAP includes an inadequate implementation schedule. It is inadequate because it does not 
include clearly necessary tasks, and a proposed schedule for completing those tasks, such as 
obtaining necessary permits and completing consultations with the resource agencies. Instead, 
it has three dates: Water Board approves ICAP (December 2016); Implementation of ICAP 
(February 2017); and End of ICAP (October 2017). The ICAP must include an appropriately 
detailed implementation schedule. 
 
The ICAP states that proposed corrective actions cannot be implemented until approval is 
obtained from a number of regulatory agencies, including Clean Water Act Section 401 Water 
Quality Certification from the Water Board. However, we have not received an application for 
certification for the proposed corrective actions. 
 
The ICAP proposes implementing the ICAP in February 2017, after receiving Water Board 
approval, and then estimates ending corrective actions in October 2017. As we discuss above, 
ceasing the flooding treatment and returning the island to diked and drained conditions is likely 
to negate any improvements gained by proposed interim corrective actions and will not 
effectively prepare the island for tidal restoration.  
 
Closing  
 
We recommend that the Dischargers submit a revised ICAP that addresses the issues identified 
above as soon as possible. If you have any questions, please contact Agnes Farres of my staff at 
(510) 622-2401 or by e-mail to agnes.farres@waterboards.ca.gov. 
 
   
Cc by email: 
 
John D. Sweeney, john@spinnerisland.com 
Lawrence Bazel, lbazel@briscoelaw.net  
Water Board Advisory Team: 
     Shin-Roei Lee, shin-roei.lee@waterboards.ca.gov 
     David Elias, david.elias@waterboards.ca.gov  
     Liz Morrison, elizabeth.morrision@waterboards.ca.gov  
     Elizabeth Wells, elizabeth.wells@waterboards.ca.gov  
     David Coupe, david.coupe@waterboards.ca.gov  
     Marnie Ajello, marnie.ajello@waterboards.ca.gov  
Water Board Prosecution Team: 
     Agnes Farres, agnes.farres@waterboards.ca.gov  
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     Benjamin Martin, bejamin.martin@waterboards.ca.gov  
     Brian Thompson, brian.thompson@waterboards.ca.gov  
     Keith Lichten, keith.lichten@waterboards.ca.gov  
     Tamarin Austin, tamarin.austin@waterboards.ca.gov  
     Julie Macedo, julie.macedo@waterboards.ca.gov  
     Laura Drabandt, laura.drabandt@waterboards.ca.gov  
U.S. Environmental Protection Agency 
     Brett Moffatt, moffatt.brett@epa.gov  
     Bill Lee, lee.bill@epa.gov  
U.S. Department of Justice 
     Rochelle Russell, rochelle.russell@usdoj.gov  
San Francisco Bay Conservation and Development Commission 
     Marc Zeppetello, marc.zeppetello@bcdc.ca.gov  
     John Bowers, john.bowers@bcdc.ca.gov  
     Adrienne Klein, adrienne.klein@bcdc.ca.gov  
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From: Whyte, Dyan@Waterboards
Sent: Monday, November 07, 2016 3:52 PM
To: Max Rollens; Drabandt, Laura@Waterboards; Ajello, Marnie@Waterboards
Cc: Lawrence S. Bazel; Lee, Shin-Roei@Waterboards; Elias, David@Waterboards; Morrison, 


Elizabeth@Waterboards; Wells, Elizabeth@Waterboards; Coupe, David@Waterboards; 
Farres, Agnes@Waterboards; Martin, Benjamin@Waterboards; Thompson, 
Brian@Waterboards; Lichten, Keith@Waterboards; Austin, Tamarin@Waterboards; 
Macedo, Julie@Waterboards


Subject: RE: Request to keep information confidential


Dear Ms. Ajello and Mr. Rollens, 
  
This responds to Mr. Rollens’ email below.  We defer to the Advisory Team’s decision on the request for 
confidentiality regarding the submissions to date, but note our disagreement with the contention that Mr. 
Sweeney has disclosed any specific details or information of a “highly personal nature” concerning his financial 
situation.  He has submitted nothing that details his net worth and nothing even close to the standard 
information that dischargers routinely disclose in penalty matters [See ACL Fact Sheet and Individual Ability to 
Pay Claim Form].  We further note that Mr. Rollens does not address the concern that documents considered 
by the Board and forming the basis for their decision should be available to the public.  Numerous parties are 
interested in the outcome of this penalty matter and several have advocated that the Board assess the base 
liability of $11.3 million.  These parties are entitled to know the basis on which the Board determines whether 
it agrees with Mr. Sweeney’s and Pt. Buckler Club LLC’s affirmative defense of inability to pay, particularly 
here, where the information in question discloses so few specifics. 
  
In balancing the protection of privacy against the prevention of secrecy in government, courts first evaluate 
whether “disclosure of the information would compromise substantial privacy interests’” and whether the 
information disclosed amounts to a “clearly unwarranted invasion of personal privacy.” (Caldecott v. Superior 
Court (2015) 243 Cal.App.4th 212, 230‐231, citing BRV, Inc. v. Superior Court (2006) 143 Cal.App.4th 742, 
755.)  The other side of the equation is considering “the extent to which disclosure of the requested item of 
information will shed light on the public agency's performance of its duty.”  (Id. at 231.)  Both factors weigh in 
favor of disclosure here.  As discussed in our prior email, the Board must make a determination on whether to 
impose a penalty and the appropriate amount of any penalty.  In doing so, interested parties and the public 
generally are entitled to know the bases on which the Board made such determinations.  In addition, the 
broad‐brush “evidence” Mr. Sweeney has submitted, including home values and generic statements that Mr. 
Sweeney had no net taxable income and has “minority contractual interest in investment partnerships” do not 
compromise substantial privacy interests.  Indeed, home values or sales prices are available on several well‐
known websites.  Not having an income and at the same time purchasing an island and maintaining multiple 
homes, several of which were valued over a million dollars, implies substantial net worth, but does not detail 
the form of assets, liquidity, value or income from them – in short, very little to inform an inability to pay 
defense.  Should Mr. Sweeney submit addition specific information concerning assets and net worth (e.g., tax 
returns, bank statements, a complete list of assets), we are willing to revisit our position on this issue, but the 
information submitted to date is not sufficiently detailed to warrant confidentiality in these proceedings. 
  
Respectfully submitted on behalf of the Prosecution Team, 
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Dyan Whyte 
 


Dyan C. Whyte 
Assistant Executive Officer 


____________________________________ 
California Regional Water Quality Control Board 
San Francisco Bay Region 
1515 Clay St., Suite 1400 
Oakland, CA  94612 
 
510‐622‐2441 
510‐926‐2870 
 


From: Max Rollens [mailto:mrollens@briscoelaw.net]  
Sent: Thursday, November 03, 2016 12:33 PM 
To: Drabandt, Laura@Waterboards; Ajello, Marnie@Waterboards 
Cc: Lawrence S. Bazel; Lee, Shin-Roei@Waterboards; Elias, David@Waterboards; Morrison, Elizabeth@Waterboards; 
Wells, Elizabeth@Waterboards; Coupe, David@Waterboards; Farres, Agnes@Waterboards; Martin, 
Benjamin@Waterboards; Thompson, Brian@Waterboards; Whyte, Dyan@Waterboards; Lichten, Keith@Waterboards; 
Austin, Tamarin@Waterboards; Macedo, Julie@Waterboards 
Subject: RE: Request to keep information confidential 
 
Dear Ms. Ajello and Ms. Drabandt: 
 
Please see the following response with respect to the confidentiality of financial information.  Thanks very much. 
 
Max 
 


The confidential financial information is protected from disclosure 


The Public Records Act includes a privacy exemption.  Government Code section 6254(c) provides that 
disclosure of records is not required if they are “[p]ersonnel, medical, or similar files, the disclosure of which 
would constitute an unwarranted invasion of personal privacy.”  The purpose of the privacy exemption is to 
“protect information of a highly personal nature which is on file with a public agency.”  (Final Rep. of Cal. 
Statewide Information Policy Com. (Mar., 1970), pp. 9-10, 1 Appen. to Assem. J. (1970 Reg. Sess.).)  The term 
“similar files” has been interpreted to “have a broad, rather than a narrow, meaning.” (Department of State v. 
Washington Post Co. (1982) 456 U.S. 595, 600.)  The records may simply be government records containing 
“information which applies to a particular individual.” (456 U.S. at p. 602.) 


Under section 6254(c), the court balances the public interest in disclosure against the individual’s interest in 
privacy.  (Los Angeles Unified School Dist. v. Superior Court (2014) 228 Cal.App.4th 222, 240)  While this test 
is similar to that under section 6255 (as you assert), it is not the same because the section 6255 test weighs the 
public’s interest in nondisclosure, not individual’s interest in privacy.  (Id.)  If disclosure “would not shed light 
on an agency’s performance of its duties or otherwise let citizens know what their government is up to, ‘[t]he 
relevant public interest supporting disclosure … is negligible, at best.’” (Id. at 249, quoting United States Dep’t 
of Defense v. Federal Labor Relations Auth. (1994) 510 U.S. 487, 497.)  “Even where a public interest exists, if 
it is minimal or hypothetical, disclosure will not be compelled.”  (Id. at p. 248.) 


Here, Mr. Sweeney’s privacy interest is remarkably high.  He has submitted confidential financial information 
that includes details about his assets and explains his net worth.  This information is not available 
publically.  While this type of information implicates a high interest in privacy generally, under the facts of this 
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case, it is even higher.  Mr. Sweeney is rightly concerned that disclosing confidential information may enable 
others to decrease the value of his assets.  Mr. Sweeney’s individual interest in privacy is therefore high.   


By contrast, the public interest in disclosure is minimal.  Mr. Sweeney requests that only a small slice of 
information be withheld from public disclosure.  The Regional Board could still disclose all other information 
related to the enforcement action, which would sufficiently justify its activities.  Disclosure of this specific 
information would not shed light on the Regional Board’s performance of its duties because the information 
would reveal little more about the agency or its activities.   


On balance, Mr. Sweeney’s interest in privacy outweighs the public interest in the disclosure of the specific 
financial information at issue here. 


You cite the Marken case for the assertion that “[a] person’s privacy may not be considered constitutionally 
violated if [] there is a strong public policy supporting transparent government.”  (Marken v. Santa Monica-
Malibu Unified School Dist. (2012) 202 Cal.App.4th 1250.)  But Marken is distinguishable because it involved 
a rule established for applying section 6254(c) to the disclosure of an employee’s personnel file.  (Id. at p. 
1274.)  Specifically, in Marken and the cases cited therein, the court applied a standard that involved weighing 
“an individual’s privacy rights against the public’s right to know of an alleged wrongdoing for purposes of 
section 6254, subdivision (c).”  (Id. at p. 1273.)  The court found that the public had a right to see the 
investigation report and letter of reprimand regarding a teacher accused of sexual harassment.  (Id. at p. 
1275.)   Thus, Marken did not involve a private party’s confidential financial information. 


Even if Marken did apply, there is no question that the public would have access to the types of documents the 
court was concerned with there.  Indeed, nearly every report and letter involving Point Buckler is available on 
the Regional Board’s website, and the public would have no trouble learning of the alleged wrongdoing.  


You further assert that “[a] government agency or its staff cannot merely promise to keep these records 
confidential.”  But, as explained in Johnson v. Winter (1982) 127 Cal.App.3d 435, 439, the public interest 
served by nondisclosure has been upheld under section 6255, where information was obtained with the 
understanding that it would be kept confidential.  (Id., explaining that “[t]he public has an interest in 
encouraging cooperation with investigations made by public agencies” and “assurances of confidentiality may 
be a prerequisite to obtaining candid information about applicants and that nondisclosure of such information 
given in confidence serves the public interest.”) 


Accordingly, to protect the important privacy interests guarded by the California Constitution and the Public 
Records Act privacy exemption, the Regional Board should deem the financial documents confidential and 
prevent their disclosure 
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MAX ROLLENS 
155 Sansome Street, Seventh Floor 
San Francisco, California 94104 
Office: (415) 402-2700 Direct: (415) 402-2716  


 


From: Drabandt, Laura@Waterboards  
Sent: Tuesday, October 25, 2016 4:07 PM 
To: Lawrence S. Bazel; Ajello, Marnie@Waterboards 
Cc: Lee, Shin-Roei@Waterboards; Elias, David@Waterboards; Morrison, Elizabeth@Waterboards; Wells, 
Elizabeth@Waterboards; Coupe, David@Waterboards; Farres, Agnes@Waterboards; Martin, Benjamin@Waterboards; 
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Thompson, Brian@Waterboards; Whyte, Dyan@Waterboards; Lichten, Keith@Waterboards; Austin, 
Tamarin@Waterboards; Macedo, Julie@Waterboards 
Subject: RE: Request to keep information confidential 
 
Dear Ms. Ajello and Mr. Bazel,  
 
The Prosecution Team has concerns regarding Mr. Sweeney’s and Point Buckler Club, LLC’s (the Dischargers’) request for 
confidentiality, and potential future evidence submittals.  We are providing this message in an effort to assist the 
process leading up to the December 14, 2016 hearing on Complaint No. R2‐2016‐1008.   
 
Confidentiality of Financial Information 
The Prosecution Team does not contest that statements regarding financial information may raise privacy concerns 
under the California Constitution as indicated in the Dischargers’ Request to Keep Information Confidential (October 19, 
2016).  However, concerns regarding privacy must be balanced against the Regional Water Board’s obligation to comply 
with the California Public Records Act (Government Code section 6250 et seq.), and need to receive such information in 
compliance with California Civil Code section 1798.24 (Information Practices Act).  
 
The nature of the information the Dischargers seek to keep confidential is that of statements attributed to Mr. Sweeney, 
his certified public accountant, and counsel.  Statements by or attributed to an individual regarding financial matters 
may be considered “personal information” under Civil Code section 1798.3.  However, none of the information is specific 
in nature.  The declarations and brief do not contain anything substantiating any of the statements, such as tax returns 
which are typically required to make an affirmative defense of an inability to pay a proposed penalty claim.   
Civil Code section 1798.24 instructs agencies to not disclose personal information unless the agency discloses the 
document consistent with the section.  Subsection (g) exempts an agency from its obligation to not disclose personal 
information pursuant to the Public Records Act (PRA), and subsection (k) allows disclosure pursuant to a subpoena or 
other compulsory legal process.  Under the PRA, an agency is required to disclose records if there is a request unless 
there is a specific exemption to the act.  (Dixon v. Superior Court (2009) 170 Cal.App.4th 1271, 1275‐76.)  The PRA has a 
strong policy in favor of disclosing public records, and an agency that does not disclose records must prove that a 
statutory exemption applies.  (League of California Cities v. Superior Court (2015) 241 Cal.App.4th 976, 987.)  In arguing 
the California Constitution right to privacy should prevent disclosure, the Regional Water Board would have to balance 
whether the person’s constitutional right to privacy clearly outweighs the public interest served by disclosing the record, 
similar to a Government Code section 6255 balancing test.  (Los Angeles Unified School District v. Superior Court (2014) 
228 Cal.App.4th 222, 239.)  A person’s privacy may not be considered constitutionally violated if the there is a strong 
public policy supporting transparent government.  (Marken v. Santa Monica‐Malibu United School Dist. (2012) 202 
Cal.App.4th 1250, 1261‐1262).  The core purpose of the PRA is to prevent secrecy in government, and assist with 
understanding government activities.  (League of California Cities v. Superior Court (App. 4 Dist. 2015) 194 Cal.Rptr.3d 
444; see also Register Div. of Freedom Newspapers, Inc. v. County of Orange (1984) 158 Cal.App.3d 893, 909‐910 
[settlement records used to calculate and pay a claim could not remain secret because the public interest in overseeing 
government action prevailed over an individual’s privacy right when he had already disclosed the information].)  A 
government agency or its staff cannot merely promise to keep these records confidential.  (San Gabriel Tribune v. 
Superior Court (1983) 143 Cal.App.3d 762, 776 [“assurances of confidentiality are insufficient in themselves to justify 
withholding pertinent public information from the public”].)  
 
In the present case, the Dischargers have the option of whether to include any financial information in their evidentiary 
submission.  The Dischargers willingly submitted these declarations and legal brief to attempt to build an argument 
showing an inability to pay the proposed penalty claim.  These statements were not information already contained in 
the Regional Water Board’s files.  If the Dischargers want the Board to consider the information they contain, then the 
information must be made public to substantiate any Board decision that may related to the information in the interest 
of transparent government.  If any other agency or person wants to review the information, they can issue a subpoena 
or Public Records Act request to review the Regional Water Board’s files.  The Prosecution Team is concerned that even 
if Regional Water Board members and staff tried to keep these records confidential, the agency cannot keep their 
promise.  The Prosecution Team encourages transparency in the decision making process, consistent with the 
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Enforcement Policy in seeking fair, firm, and consistent enforcement by using the methodology to fully articulate why 
the Board determines a penalty they impose is suitable. 
 
Inability to Pay Claims 
The information typically relied upon to put forth the affirmative defense is outlined in the Fact Sheet that accompanied 
the administrative Civil Liability Complaint when it was issued May 17, 2016.  Another copy of the Fact Sheet is attached 
for easy reference.   The majority of the ACL Fact Sheet is dedicated to what is needed to make an inability to pay claim, 
stating, “[i]f the Discharger intends to present arguments about its ability to pay, it must provide reliable documentation 
to establish that ability or inability.” The ACL Fact Sheet lists examples of documents that should be submitted to 
establish ability or inability to pay, including financial records pertaining to debt, income, and assets (see pages 3 and 4). 
The Prosecution Team reserves the right to object to any such information the Dischargers may submit in rebuttal 
because the Prosecution Team will not have an opportunity to respond.  Any inability to pay information the Dischargers 
want the Board Members to consider should have been submitted in the opposition materials due October 19, 
2016.  However,  the Prosecution Team is open to a conversation with the Advisory Team and Dischargers should Mr. 
Sweeney and Point Buckler Club, LLC provide the type of documents needed to demonstrate ability or inability to pay 
the proposed liability in a sufficient amount of time prior to when the Prosecution Team’s rebuttal is due. 
 
Topographic Survey Evidence 
A similar evidentiary concern may arise should the Dischargers seek to admit their topographic survey 
evidence.  Prosecution Team staff observed a topographic survey conducted on behalf of the Dischargers at Point 
Buckler Island on October 4, 2016, but the Dischargers did not include the results of this survey with the evidence 
submitted on October 19, 2016.  Similar to substantive financial information evidence, the Prosecution Team reserves its 
right to object to any such information submitted in rebuttal because the Prosecution Team will not have an opportunity 
to respond.  Topographic survey evidence the Dischargers want the Board Members to consider should have been 
submitted in the opposition materials due October 19, 2016.  
 
Thank you for your consideration.   
 
Laura Drabandt 
Attorney for the Prosecution 
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Jeff Kafka in  Suisun City, California.


Started Working at Point Buckler Club
2014 — Partner/Operator
Suisun City, California


Buckler island is a private water sport island for like minded friends to spend
time together, expand their horizons, and enjoy
life.http://www.pointbucklerisland.com/


2014 ·   · 
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Karl Jacob Woohoo. And so it begins!
January 12, 2015 at 11:55am ·  1


Jack Sweeney May the wind be with you.
January 12, 2015 at 12:47pm ·  1
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the best of Baja, La Ventana Mexico. One of the best
kiteboarding spots around the World.


WWW.YOUTUBE.COM
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Daniel Rubén Odio This looks baller. Thomas, Sue, check it out. Sam-- this isn't
cold Bay water!!!
September 3, 2014 at 11:16pm · Like ·  1


Thomas  Tracey Count me in! I hope I don't get eaten by a whale shark before I
learn to fly like John.
September 4, 2014 at 1:10am · Like


Sue Odio Vegetarian.
September 4, 2014 at 8:17pm · Like


Jeff Kafka


Looking forward to another great Buckler Island Clinic this Labor DayBuckler
weekend! We have a few more spots available. Message me for details!
Wind Over Water Board Shop


August 27, 2014 · 
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Erin Loscocco I plan on foiling up to Spinner and Buckler from Sherman andBuckler
stopping by. Looks like it's gonna be another great Delta weekend 
August 27, 2014 at 5:07pm · Edited · Like ·  1


Jeff Kafka


Winds on its way in!!!!


August 23, 2014 · Clyde · 
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Studied Sports medicine at College of San
Mateo (CSM)


Went to Terra Nova High School (Pacifica,
California)


Lives in Burlingame, California


From Pacifica, California


Followed by 1,372 people


Photos


Friends


Ad Choices


Like


Like


Jeri Hillis  likes Red Light
Roastery's photo.


Steve Robinson likes Neki
Henderson's post on
Veronica Paige Jones's
Timeline.


Yolanda Brady  likes Left
Action's photo.


Jonathon Bolle
commented on Raeanna
Bolle's post.


MORE CONTACTS (38)


Carlo Co


Brian Harrison


Donnell Dizzy White


Jillianne Claire Elio Y…


Jimmy Pruitt


Kevin English


Jeri Hillis


LeiKa Nery-Casten


John Bache


Virginia Soup-Purge …


Robin Kelley


Byron Smith


Mark L. Evangelista


Danielle Ingrassia


Aaron Goar
Search


Ben Home 20+Search Facebook


Looking forward to another great Buckler Island
Clinic this Labor Day weekend! We have a few
more spots available. Message me for details! Wind
Over Water Board Shop


Jeff Kafka
Follow · August 27, 2014 · Edited ·   


    Share


1616


1 Comment1 share


Erin Loscocco I plan on foiling up to Spinner and
Buckler from Sherman and stopping by. Looks like
it's gonna be another great Delta weekend 
August 27, 2014 at 5:07pm · Edited · Like ·  1


Like



https://www.facebook.com/l.php?u=https%3A%2F%2Fwww.youtube.com%2Fwatch%3Fv%3DCMNKLHc8Zbk&h=7AQEWsWWj&enc=AZMPv86RBqjKIZkbrWxhV3DShRa5sZwOVNfCAFWUrb1vDp___Eo_Zis92o7KY_nUZaMiYi_QDCULcqFQMfSmXTJcHTK5qW9KjeQcOjtdPLrRkXeCMpKzE2o3PllHSEmWXZRA4Lixc97Xeot6ouNwXIX_rhz1a7qEUNbMDHggbk_ko7ccE7-DJZb2XROm3jDkXNY&s=1

https://www.facebook.com/shares/view?id=10152682769671323

https://www.facebook.com/drodio?fref=ufi

https://www.facebook.com/drodio?fref=ufi

https://www.facebook.com/thomastracey?hc_location=ufi

https://www.facebook.com/SueOdio?hc_location=ufi

https://www.facebook.com/so?hc_location=ufi

https://www.facebook.com/jeff.kafka/posts/10152682769671323?comment_id=10152683402251323&comment_tracking=%7B%22tn%22%3A%22R1%22%7D

https://www.facebook.com/browse/likes?id=10152683402251323

https://www.facebook.com/thomastracey?fref=ufi

https://www.facebook.com/thomastracey?fref=ufi

https://www.facebook.com/JLSweeney?hc_location=ufi

https://www.facebook.com/jeff.kafka/posts/10152682769671323?comment_id=10152683501491323&comment_tracking=%7B%22tn%22%3A%22R0%22%7D

https://www.facebook.com/SueOdio?fref=ufi

https://www.facebook.com/SueOdio?fref=ufi

https://www.facebook.com/jeff.kafka/posts/10152682769671323?comment_id=10152685690811323&comment_tracking=%7B%22tn%22%3A%22R%22%7D

https://www.facebook.com/jeff.kafka?fref=nf

https://www.facebook.com/jeff.kafka?fref=nf

https://www.facebook.com/Wind-Over-Water-Board-Shop-74077751018/

https://www.facebook.com/photo.php?fbid=10152661068616323&set=a.308485526322.192244.564001322&type=3

https://www.facebook.com/photo.php?fbid=10152661068616323&set=a.308485526322.192244.564001322&type=3

https://www.facebook.com/shares/view?id=10152661068616323

https://www.facebook.com/loscocco?fref=ufi

https://www.facebook.com/loscocco?fref=ufi

https://www.facebook.com/photo.php?fbid=10152661068616323&set=a.308485526322.192244.564001322&type=3&comment_id=10152661808161323&comment_tracking=%7B%22tn%22%3A%22R%22%7D

https://www.facebook.com/browse/likes?id=10152661808161323

https://www.facebook.com/jeff.kafka?fref=nf

https://www.facebook.com/jeff.kafka?fref=nf

https://www.facebook.com/photo.php?fbid=10152650632316323&set=a.10150439986631323.414213.564001322&type=3

https://www.facebook.com/pages/Clyde-California/105574322810644

https://www.facebook.com/photo.php?fbid=10152650632316323&set=a.10150439986631323.414213.564001322&type=3

https://www.facebook.com/intl/save_locale/dialog/?loc=es_LA&href=https%3A%2F%2Fwww.facebook.com%2Fajax%2Fpagelet%2Fgeneric.php%2FProfileTimelineSectionPagelet%3Fdata%3D%257B%2522profile_id%2522%253A564001322%252C%2522start%2522%253A0%252C%2522end%2522%253A1475305199%252C%2522query_type%2522%253A36%252C%2522sk%2522%253A%2522timeline%2522%252C%2522buffer%2522%253A250%252C%2522current_scrubber_key%2522%253A%2522recent%2522%252C%2522page_index%2522%253A5%252C%2522require_click%2522%253Afalse%252C%2522section_container_id%2522%253A%2522u_0_1c%2522%252C%2522section_pagelet_id%2522%253A%2522pagelet_timeline_recent%2522%252C%2522unit_container_id%2522%253A%2522u_0_1b%2522%252C%2522showing_esc%2522%253Afalse%252C%2522adjust_buffer%2522%253Afalse%252C%2522tipld%2522%253A%257B%2522sc%2522%253A30%252C%2522vc%2522%253A142%257D%252C%2522num_visible_units%2522%253A142%252C%2522remove_dupes%2522%253Atrue%257D&ref=www_card_selector

https://www.facebook.com/intl/save_locale/dialog/?loc=pt_BR&href=https%3A%2F%2Fwww.facebook.com%2Fajax%2Fpagelet%2Fgeneric.php%2FProfileTimelineSectionPagelet%3Fdata%3D%257B%2522profile_id%2522%253A564001322%252C%2522start%2522%253A0%252C%2522end%2522%253A1475305199%252C%2522query_type%2522%253A36%252C%2522sk%2522%253A%2522timeline%2522%252C%2522buffer%2522%253A250%252C%2522current_scrubber_key%2522%253A%2522recent%2522%252C%2522page_index%2522%253A5%252C%2522require_click%2522%253Afalse%252C%2522section_container_id%2522%253A%2522u_0_1c%2522%252C%2522section_pagelet_id%2522%253A%2522pagelet_timeline_recent%2522%252C%2522unit_container_id%2522%253A%2522u_0_1b%2522%252C%2522showing_esc%2522%253Afalse%252C%2522adjust_buffer%2522%253Afalse%252C%2522tipld%2522%253A%257B%2522sc%2522%253A30%252C%2522vc%2522%253A142%257D%252C%2522num_visible_units%2522%253A142%252C%2522remove_dupes%2522%253Atrue%257D&ref=www_card_selector

https://www.facebook.com/intl/save_locale/dialog/?loc=fr_FR&href=https%3A%2F%2Fwww.facebook.com%2Fajax%2Fpagelet%2Fgeneric.php%2FProfileTimelineSectionPagelet%3Fdata%3D%257B%2522profile_id%2522%253A564001322%252C%2522start%2522%253A0%252C%2522end%2522%253A1475305199%252C%2522query_type%2522%253A36%252C%2522sk%2522%253A%2522timeline%2522%252C%2522buffer%2522%253A250%252C%2522current_scrubber_key%2522%253A%2522recent%2522%252C%2522page_index%2522%253A5%252C%2522require_click%2522%253Afalse%252C%2522section_container_id%2522%253A%2522u_0_1c%2522%252C%2522section_pagelet_id%2522%253A%2522pagelet_timeline_recent%2522%252C%2522unit_container_id%2522%253A%2522u_0_1b%2522%252C%2522showing_esc%2522%253Afalse%252C%2522adjust_buffer%2522%253Afalse%252C%2522tipld%2522%253A%257B%2522sc%2522%253A30%252C%2522vc%2522%253A142%257D%252C%2522num_visible_units%2522%253A142%252C%2522remove_dupes%2522%253Atrue%257D&ref=www_card_selector

https://www.facebook.com/intl/save_locale/dialog/?loc=de_DE&href=https%3A%2F%2Fwww.facebook.com%2Fajax%2Fpagelet%2Fgeneric.php%2FProfileTimelineSectionPagelet%3Fdata%3D%257B%2522profile_id%2522%253A564001322%252C%2522start%2522%253A0%252C%2522end%2522%253A1475305199%252C%2522query_type%2522%253A36%252C%2522sk%2522%253A%2522timeline%2522%252C%2522buffer%2522%253A250%252C%2522current_scrubber_key%2522%253A%2522recent%2522%252C%2522page_index%2522%253A5%252C%2522require_click%2522%253Afalse%252C%2522section_container_id%2522%253A%2522u_0_1c%2522%252C%2522section_pagelet_id%2522%253A%2522pagelet_timeline_recent%2522%252C%2522unit_container_id%2522%253A%2522u_0_1b%2522%252C%2522showing_esc%2522%253Afalse%252C%2522adjust_buffer%2522%253Afalse%252C%2522tipld%2522%253A%257B%2522sc%2522%253A30%252C%2522vc%2522%253A142%257D%252C%2522num_visible_units%2522%253A142%252C%2522remove_dupes%2522%253Atrue%257D&ref=www_card_selector

https://www.facebook.com/privacy/explanation

https://www.facebook.com/policies?ref=pf

https://www.facebook.com/campaign/landing.php?placement=pf_rhc_more&campaign_id=136808916455473&extra_1=auto

https://www.facebook.com/help/cookies?ref_type=sitefooter

https://www.facebook.com/kite4water/?ref=br_rs

https://www.facebook.com/primowind/?ref=br_rs

https://www.facebook.com/pointbucklerclubVIP/?ref=br_rs

https://www.facebook.com/Wind-Over-Water-Board-Shop-74077751018/?ref=br_rs

https://www.facebook.com/pages/College-of-San-Mateo-CSM/106020906105126?ref=br_rs

https://www.facebook.com/pages/Terra-Nova-High-School-Pacifica-California/103978812971997?ref=br_rs

https://www.facebook.com/pages/Burlingame-California/108448115845990?ref=br_rs

https://www.facebook.com/pages/Pacifica-California/107897135899839?ref=br_rs

https://www.facebook.com/jeff.kafka/followers

https://www.facebook.com/jeff.kafka/photos

https://www.facebook.com/jeff.kafka/photos

https://www.facebook.com/photo.php?fbid=10151255374376323&set=ecnf.564001322&type=3

https://www.facebook.com/photo.php?fbid=10150797362066323&set=ecnf.564001322&type=3

https://www.facebook.com/jeff.kafka/friends

https://www.facebook.com/jeff.kafka/friends

https://www.facebook.com/help/568137493302217

https://www.facebook.com/ufi/reaction/profile/browser/?ft_ent_identifier=10152682769671323&av=7026080

https://www.facebook.com/ufi/reaction/profile/browser/?ft_ent_identifier=10152661068616323&av=7026080

https://www.facebook.com/jeri.hillis/posts/1113875898666559:5

https://www.facebook.com/steve.robinson.568089/posts/10206492063893784:6

https://www.facebook.com/yolanda.brady.1/posts/10210856871637820:33

https://www.facebook.com/permalink.php?story_fbid=10104342475062235&id=27429696&substory_index=0

https://www.facebook.com/leslie.grill/posts/10153889508687742

https://www.facebook.com/messages/100000425454942

https://www.facebook.com/messages/7014074

https://www.facebook.com/messages/1395193802

https://www.facebook.com/messages/1834752860

https://www.facebook.com/messages/100004620522570

https://www.facebook.com/messages/1151142662

https://www.facebook.com/messages/100001324784043

https://www.facebook.com/messages/831959603

https://www.facebook.com/messages/771022066

https://www.facebook.com/messages/517275326

https://www.facebook.com/messages/1631401518

https://www.facebook.com/messages/7017217

https://www.facebook.com/messages/1068428569

https://www.facebook.com/messages/100000101239601

https://www.facebook.com/messages/100001125011086

https://www.facebook.com/?ref=logo

https://www.facebook.com/profile.php?id=7026080

https://www.facebook.com/?ref=tn_tnmn

https://www.facebook.com/settings?ref=mb&drop

https://www.facebook.com/Wind-Over-Water-Board-Shop-74077751018/

https://www.facebook.com/jeff.kafka?fref=nf

https://www.facebook.com/jeff.kafka

https://www.facebook.com/photo.php?fbid=10152661068616323&set=a.308485526322.192244.564001322&type=3&permPage=1

https://www.facebook.com/ajax/sharer/?s=2&appid=2305272732&id=10152661068616323&p[0]=10152661068616323&sharer_type=all_modes&av=7026080&feedback_referrer=%2Fjeff.kafka&feedback_source=17

https://www.facebook.com/shares/view?id=10152661068616323

https://www.facebook.com/loscocco?fref=ufi

https://www.facebook.com/loscocco?fref=ufi

https://www.facebook.com/photo.php?fbid=10152661068616323&set=a.308485526322.192244.564001322&type=3&comment_id=10152661808161323&comment_tracking=%7B%22tn%22%3A%22R%22%7D

https://www.facebook.com/browse/likes?id=10152661808161323

https://www.facebook.com/ufi/reaction/profile/browser/?ft_ent_identifier=10152661068616323&av=7026080





 


 
 
 
 
 
 
 


55b. Suisun Marsh Property Owners Forum Post, April 6, 2016 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 











9/15/2016 (2) Suisun Marsh Property Owners Forum


https://www.facebook.com/suisunmarshSRCD/ 1/6


Suisun Marsh Property Owners Forum at  State of
California: Grizzly Island Wildlife Area.


Historic Suisun Duck Club sues State to defend its legal rights to maintain its levees. The old Seeno Club
founded in the early 1920s is small but not in terms of legal power. Every Delta land owner has rights to
maintain their property but the State needs the land to be restored to allow Gov Browns tunnels to get
approval. So here's their first attempt at stopping a property owner from doing what every delta landowner has
done since the mid 1800s. Fixing your levee is now pollution! Only a State Agency could come up with
something that bizarre.


http://www.mercurynews.com/…/delta­fight­state­agencies­isl…


April 6 · Suisun City · 


Delta fight: State agencies, island owner battle over
wetland status
In a growing legal battle, the owner of Point Buckler Island, a small piece of land in
the Suisun Marsh, says a former duck club on the island is located on an artificial…


WWW.MERCURYNEWS.COM


Comment Share


228228 Chronological


123 shares


Rob Thomas Fuckumm lets fight. .we are with you
Like · Reply ·  1 · April 6 at 11:24am


Sandy Rixey Seeno Duckhunters Club. Not fair.
Like · Reply ·  1 · April 6 at 11:52am


Steven Dixon NO FREAKING TUNNELS!!! WHAT ARE THEY THINKING?
Like · Reply ·  1 · April 6 at 11:58am


James Keeton The California Liberals elected the morons in Sacramento and we are all now reaping what was sowed.
The Wetlands is only the beginning.....
Like · Reply ·  3 · April 6 at 12:03pm


Mark Flanders Southern California has all the pull. Secession!
Like · Reply ·  5 · April 6 at 12:17pm


Robert Eric Oberlies To divide the State requires both, an Act of Congress, and, a statewide vote ­ which would
include Southern California. That's why it has never succeeded.
Like · Reply ·  1 · April 6 at 11:07pm
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Mark Flanders Yes you are right Robert Eric Oberlies, but it would be great if it was a real possibility
Like · Reply · April 6 at 11:09pm


Write a reply...


Melchor Molina Tandingan Just keep voting democRATS... and the UNIONS too. They suck the host state. Just look
around all Dem states was bankrupt and some were about to. Only a RepubliCAN will help us guys. ...
Like · Reply ·  2 · April 6 at 1:18pm


1 Reply


Jeff Miraglia ... More Orwellian double speak from an overly political government ...
Like · Reply ·  3 · April 6 at 1:43pm


Abraham Drucker Wait? What? The government is political? Well, I never!
Like · Reply · April 6 at 7:51pm


Jeff Miraglia ... For the people ... By the people ...
.. Not ... For the party in power ... Whether the other side likes it or not ...
... This is how civil wars are started ...
Like · Reply · April 6 at 8:30pm


Write a reply...


Byron Buck Fixing your levee is not 'pollution' but doing so without authorization and where it adversely impacts
endangered species is a felony for which jail time applies.
Like · Reply · April 6 at 2:38pm


Suisun Marsh Property Owners Forum Each club has a certified club plan to do levee work without need for
permits. It's part of the Suisun Marsh Preservation Act. All clubs do the same work. Your required by law to keep
your levees intact. The obligation passes to new owners automatically. So if you read the last paragraph of
article BCDC admits as much.
Like · Reply · April 6 at 3:26pm


Byron Buck Absolutely right but it appears from this report, these lands are not covered in general permit
administered by the RCD
Like · Reply ·  1 · April 6 at 3:31pm · Edited


Suisun Marsh Property Owners Forum That's what they are trying to claim now. By not keeping club up
somehow the club plan was voided. No landowner would know that and no agency told any previous owners
so??? The plan has been verified by all agencies as current but water board doesn't want clubs to maintain
their levees. They want tidal wetlands now not duck clubs.
Like · Reply · April 6 at 3:47pm


Byron Buck It seems that this is going to fall on the RCD and the agencies adopting the plan to interpret
whether this site was covered or not. Anyone who does work in a wetland should perform due diligence before
doing work, just like you don't build a home before you figure out what permits you need.
Like · Reply · April 6 at 4:04pm


Suisun Marsh Property Owners Forum Missing the point when you buy a club you get a club plan certified by
all agencies. It tells you how to fix and maintain your levees. Like an HOA it's a manual with the entire deal. If
you follow it no permits are required. That's the point they followed the plan they were given. If they had not
army corp and bcdc would have fined them. This happened over two years ago. A year after water board
decides to claim it was pollution. If you follow your plan that's certified how can it be pollution. To date no fines
or penalties have been given. This was in 2014.
Like · Reply · April 6 at 4:25pm


Byron Buck I agree but there seems to be a dispute as to whether this club is covered under the permit. Fact
finding should resolve this.
Like · Reply · April 6 at 4:30pm


Suisun Marsh Property Owners Forum Yes that's the dispute. They say since club didn't maintain itself under
previous owners they lost the rights as new owners to follow plan. That's why they sued state. Only a judge can
decide. It's their interpretation vs the clubs responsibility to keep its levees fixed. But club was handed plan by
bcdc which said it was valid. So one agency's says okay then next says no. Regardless it's not pollution lol but
all good points 
Like · Reply · April 6 at 5:40pm


View more replies
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Write a reply...


Dean West Some how we need to break the back of big government
Like · Reply ·  1 · April 6 at 3:17pm


Josh Reublin Jesse Painter
Like · Reply · April 6 at 3:37pm


Suisun Marsh Property Owners Forum From page of Mercury, East Bay and Democrat.


Like · Reply · April 6 at 3:44pm


Joel Gannotti So now do you understand what Jerry Brown and Feces are?
Like · Reply ·  2 · April 6 at 4:03pm


Stephen Matthews They are both the same.
Like · Reply · April 6 at 6:35pm


Write a reply...


Tim Johnson We just keep voting these delusional idiots in
Like · Reply ·  3 · April 6 at 4:10pm


Thomas Campbell Fuck the tunnels. To much traffic. Barges will keep rio vista bridge up and down all day. Hours of
traffic everyday for 5 years. Fuck that.
Like · Reply ·  1 · April 6 at 4:38pm


Howard Hocking Liber as KS will do anything to get what they want they will lie cheat and steal
Like · Reply ·  1 · April 6 at 5:01pm


Tyler K Ermitano Matt Milligan
Like · Reply ·  2 · April 6 at 5:04pm


Mark Pare Gov brown screwing things up again!!
Like · Reply · April 6 at 5:36pm


Steve McDaniel F##k gov Brown's tunnels. These people's families were promised rights...
Like · Reply ·  2 · April 6 at 5:41pm


John Kuzich CALIFORNIA SUCKS
Like · Reply · April 6 at 6:06pm


Suisun Marsh Property Owners Forum They have really made a mess
Like · Reply · April 6 at 6:08pm


Stephen Matthews Governor Brown needs to go and take his tunnels and high speed train with him.
Like · Reply ·  1 · April 6 at 6:34pm


Shav LaVigne Brown should build his pipe dream cho cho train in his garage. Another Democrat boondoggle!
Like · Reply · April 6 at 6:37pm


Richard Harp Uhhh.... Maybe they have a secret agenda???
Like · Reply ·  1 · April 6 at 6:56pm
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Bill Boyce The regime in Sacramento relie on what Jonathan Gruber refers to as the stupid American voter, especially in
California. Bullet train, minimum wage, you get it. If you roll over and allow them to have their way, they will. Hoping the club
gets a watch group on their side to fight the Leviathan. I'm ready to help fund the cause.
Like · Reply ·  2 · April 6 at 7:46pm


Suisun Marsh Property Owners Forum Bill Boyce that's awesome the club is super well funded so they are taking it to
the state. Obviously they want the land for the tunnel and felt they could devalue or impose enough legal stuff to stop
them. I doubt they ever thought the club would sue them:)) it's not in their BS board it's in Solano Superior w a real judge
who proudly was elected or appointed by a lot of Suisun marsh duck club owners.
Like · Reply ·  5 · April 6 at 7:58pm


Bill Boyce Government tyranny by the few must stop. Unfortunately you have to lawyer up but freedom and
liberty, private property, is worth the fight. Looking at seeing this political mockery and bs exposed and rectified.
Like · Reply ·  2 · April 6 at 8:18pm


Suisun Marsh Property Owners Forum 12k today checked us out that means people are watching and these agencies
should know it. Thanks


Like · Reply ·  5 · April 6 at 8:03pm


Howard Hocking Don't trust the government
Like · Reply ·  2 · April 6 at 8:14pm


Gregory Lyons Jerry isn't brown, Not that there's anything wrong with that!
Like · Reply · April 6 at 8:45pm · Edited


Robert Jadick And people wonder why I say the state of California and gov moonbeam are out of their collective minds.
They are just plain nucking futs. Anything for the assholes if So Cal.
Like · Reply ·  2 · April 6 at 8:57pm


Suisun Marsh Property Owners Forum http://youtu.be/l1hxBHMcIGg


Like · Reply ·  1 · April 6 at 9:02pm


Point Buckler Island owner John Sweeney describes his dispute…


YOUTUBE.COM


David Moore Check the judges off sea accounts ... If only there was a way
Like · Reply ·  1 · April 6 at 9:05pm


Thomas Flaxmayer Like I have said in the past so many times Southern California and Jerry Brown need to build water
desalinization plants to get there water from the ocean that they need. The Southern California keeps taking the water
from the north draining their wat... See More
Like · Reply ·  4 · April 6 at 9:13pm
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John Zink Only liberal ass hole you mean come up with this shit
Like · Reply ·  1 · April 6 at 9:25pm


Bill Mortimore Another example of State Government that's out of control!
Like · Reply ·  1 · April 6 at 9:29pm


Patrick Tully Same story is Oregon. Ducks instead of cows. Government asserting laws we didnt vote on to take land
without due process or compensation. Sad.
Like · Reply ·  3 · April 7 at 12:55am


Jon Lemeshka It's kalifornia land of fruits and nuts, what do you expect ?
Like · Reply ·  2 · April 7 at 4:42am


1 Reply


Andy Giannini The way these laws are written and interpreted baffles me. 


Streambed alteration is on of my peeves. ... See More
Like · Reply ·  1 · April 7 at 9:12am · Edited


Rudy Sylvester Once again it's "we the gooberment" not we the people!
Like · Reply ·  1 · April 7 at 10:08am


Steven L Hannah i am not a duck hunter but a sturgeon fisherman ,and i will say i fish at the edges of this island and
have for many years and the club has always done an amazing job of keeping up that levee and island , our goverment
has their heads so far up their ass's its scary , i truly hope the club wins this for the good of us all
Like · Reply ·  3 · April 7 at 10:37am · Edited


Suisun Marsh Property Owners Forum So right. If a levee breaks now they want you to never fix it and let it
revert to tidal. Accept they have no laws in place to do this so they make shit up as they go. Fixing levees is now
pollution ? What happens when DWR or another state agency that owns islands can't fix their levees? Or if levee
breaks for food and Sacramento goes under water what no levee repairs? So ridiculous
Like · Reply ·  1 · April 7 at 12:11pm


John N. Vega I hope none of you voted for that idiot, because if you did it is now coming around to bite you in the a.. .
Southern California over the years has done nothing to help its self regarding their water problem. They just let the rain
water flush out into the Pacific Ocean. One reason I wish we Northern Californians, would vote to divide the state just at
the base of the mountain range just south of Bakerfield.
Like · Reply ·  1 · April 7 at 1:53pm


1 Reply


Richard Garcia I'd say within the last 15 years the state was out repairing levees on old hwy4 between discovery bay
and stockton,and what about the road they fixed out there too,no contamination done there huh...
Like · Reply ·  1 · April 7 at 5:38pm


Suisun Marsh Property Owners Forum If they do it it's maintenance if a private owner does same it's pollution
Like · Reply · April 7 at 6:55pm


Del Price Commie politicians interfering once again. The peripheral canal sending water to LA for years have
destroyed the whole delta. You put a major drought and and abuse in past years by pollution from industry and the
whole ecosystem is devistating. The can... See More
Like · Reply ·  1 · April 7 at 8:43pm


Clinton Scholting So if Old Sac levee fails they won't fix it? Come on!
Like · Reply ·  1 · April 7 at 9:02pm


Suisun Marsh Property Owners Forum Of course they will but not a private island
Like · Reply · April 7 at 9:06pm


Suisun Marsh Property Owners Forumhttps://www.facebook.com/suisunmarshSRCD/posts/713526865417162
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Suisun Marsh Property Owners Forum added 19 new photos — at  Solano County Superior Courthouse.


BCDC and SRCD have worked tirelessly to stop Duck Clubs from following their certified club plans. The
Regional Water Board is now trying to shut down Duck Clubs from doing work under these plans. A letter to every
duck club owner went out last week highlighting the extent and tactics these agencies are using to take away
landowners protected rights. Here is the actual lawsuit that effects every single duck club in the Suisun Marsh. So
far we know the agencies against duck clubs and but more interestingly Duck Unlimited has failed to stand
behind us. Politics run deep in the Marsh . Fixing your levee could soon be considered
pollution! #Ducksunlimited


Like · Reply · April 22 at 8:24am


+16


Like PageApril 21 · Fairfield · 


Melchor Molina Tandingan DemocRATS are harmful to society.
Like · Reply · April 22 at 8:48am


Bill Boyce Yep, with the mandated minimum wage signed by J.B. and pushed by the SEIU, we will see the
unintended consequences soon. Another day in democratic achievements. Pitiful.
Like · Reply · April 22 at 9:32am


Rob Thomas You are right on it Bill Boyce
Like · Reply · April 22 at 1:04pm


Write a reply...


Del Price Just aside from normal population increases and a increasing burden on water supplies, this liberal quack
governor and his liberal goons elected by the same liberal go on voters now has allowed and encouraged illegals to
come in our state by the millions. Oh no, we have another even greater water shortage! And then major drought!! What
is wrong with this picture? Idiot! You get what you vote for.
Like · Reply · April 26 at 6:04am
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John Sweeney updated his cover photo.
November 4 at 6:55pm · 


Share


2020


Mark Michaelsen To quote Ferris: "For those of you with the means...I highly recommend it"
2 · November 4 at 7:12pm


Milton Koenigsberger Should have kept that car, with 271 produced I am surprised they have not brought F40 or 959
numbers yet, only a matter of time.#investmentgrade


1 · November 4 at 7:21pm


John Sweeney I had f40 89 plexi 240k sold at 400k lol now 1 million . Bread boxes approaching 100k too
2 · November 4 at 7:25pm


John Sweeney Any my xj220 was tysons before
1 · November 4 at 7:26pm


Milton Koenigsberger The plexi was rare, just saw one today at Greenwich Ferrari, the xj220 reminds me of the
mc12 Maserati, so unique and largely under appreciated. The S54 breadbox has gone nuts these last few
years, glad I have mine...


1 · November 4 at 7:29pm


Milton Koenigsberger storied cars like a Tyson mobile make it all more interesting
November 4 at 7:31pm


Jeremy Gordon Walker Dammit I miss my 512bb
November 4 at 11:07pm


Milton Koenigsberger Perfection
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November 5 at 5:40am


John Sweeney Milton Koenigsberger sweet bb fuel injected or carb
November 5 at 7:17am


Milton Koenigsberger John Sweeney it was a 1984 fuel injected
1 · November 5 at 8:33am


John Sweeney Euro bumpers 
November 5 at 9:33am


Milton Koenigsberger John Sweeney so I just ran into this 30 minutes ago. 2012 V12 Zagato. I think there are
two in the US, they made ~100, concept car never titled


1 · November 5 at 9:56am


Sean Cope Nice Jaguar!
November 5 at 1:08pm


Jack Sweeney My favorite set of wheels. Ride like a luxury liner.
November 5 at 4:38pm


Tommaso Chieffi Nice car ....John
1 · Yesterday at 7:39am
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Call NowLike Message Share More


About Suggest Edits


Price Range


BUSINESS INFO


Business Details


$$$$


Founded in 2011


ADDITIONAL CONTACT INFO


john@spinnerisland.com


http://www.pointbucklerclub.com/


MORE INFO


About


Exclusive Private Delta Island Club for Kiteboarding
Duck Hunting and Social. Silicon Valley Kite Surfing
hangout via high speed yacht or helicopter


General Information
Exclusive Private Island for 10 special owners. Kiteboarding
and other sports year round. 15 minutes by air from Silicon
Valley, or hour by high speed yacht. Two helipads and docking
for up to 300 foot yachts.


PO Box 2490
Suisun City, California


@pointbucklerclubVIP


Call (415) 686­0907


FIND US


Get Directions


Message Now



https://www.facebook.com/156688527793979/photos/845794062216752/
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Point Buckler Club at  Point Buckler Club.


The Point Buckler Club has one summer membership left. Today's the first official day off summer so get your kite
gear and join us. The season runs thru October.


17 hrs · Suisun City · 


Save


Point Buckler Club
Surfing Spot · Suisun City
375 people checked in here
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2015 Annual Application for the USACE Wetlands Maintenance Permit – Point Buckler 


Club, LLC 
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57a. Lost Islands, Inc., Secretary of State Details 


57b. Lost Islands, Inc., Secretary of State Snapshot, November 11, 2016 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 


 
 
 
 
 


57a. Lost Islands, Inc., Secretary of State Details 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 



































 


 


 


 


57b. Lost Islands, Inc., Secretary of State Snapshot, November 11, 2016 
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Secretary of State Main Website Business Programs Notary & Authentications Elections Campaign & Lobbying


Business Entity Detail


Data is updated to the California Business Search on Wednesday and Saturday mornings. Results
reflect work processed through Tuesday, November 08, 2016. Please refer to Processing Times for
the received dates of filings currently being processed. The data provided is not a complete or certified
record of an entity.


Entity Name: LOST ISLANDS, INC.


Entity Number: C3759167


Date Filed: 02/17/2015


Status: ACTIVE


Jurisdiction: CALIFORNIA


Entity Address: 4093 DENVERTON ROAD


Entity City, State, Zip: SUISUN CITY CA 94585


Agent for Service of Process: JOHN D SWEENEY


Agent Address: 4093 DENVERTON ROAD


Agent City, State, Zip: SUISUN CITY CA 94585


* Indicates the information is not contained in the California Secretary of State's database.


If the status of the corporation is "Surrender," the agent for service of process is automatically
revoked. Please refer to California Corporations Code section 2114 for information relating to
service upon corporations that have surrendered.
For information on checking or reserving a name, refer to Name Availability.
For information on ordering certificates, copies of documents and/or status reports or to request a
more extensive search, refer to Information Requests.
For help with searching an entity name, refer to Search Tips.
For descriptions of the various fields and status types, refer to Field Descriptions and Status
Definitions.


Modify Search  New Search  Printer Friendly  Back to Search Results 


Privacy Statement | Free Document Readers


Copyright © 2016    California Secretary of State 


Business Entities (BE)


Online Services
­ E­File Statements of


    Information for
    Corporations


 ­ Business Search
 ­ Processing Times
 ­ Disclosure Search


Main Page


Service Options


Name Availability


Forms, Samples & Fees


Statements of Information
  (annual/biennial reports)


Filing Tips


Information Requests
  (certificates, copies & 


  status reports)


Service of Process


FAQs


Contact Information


Resources
­ Business Resources


 ­ Tax Information
 ­ Starting A Business


Customer Alerts
­ Business Identity Theft


 ­ Misleading Business
    Solicitations
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 1  


Declaration of Dyan Whyte  
 


 


STATE OF CALIFORNIA 


REGIONAL WATER QUALITY CONTROL BOARD, SAN FRANCISCO BAY REGION 


 
In the Matter of: ) DECLARATION OF DYAN WHYTE 
 ) IN SUPPORT OF PROSECUTION  
COMPLAINT NO. R2-2016-1008 )  TEAM’S REBUTTAL BRIEF 
ADMINISTRATIVE CIVIL LIABILITY )    
 )    
JOHN D. SWEENEY AND POINT BUCKLER ) Hearing Date:  December 14, 2016 
CLUB, LLC )      
POINT BUCKLER ISLAND,   ) 
SUISUN MARSH, SOLANO COUNTY  ) 
__________________________________________)__________________________________ 
      
 
 I, Dyan Whyte, declare as follows: 


 


1. I am an Assistant Executive Officer (“AEO”) at the San Francisco Bay Region 


Regional Water Quality Control Board, (“Water Board”)   I have been with the Water Board for 


over 28 years and am a licensed professional geologist in the State of California.  I am the lead 


member of the Prosecution Team for the Pt. Buckler matter.   


2. As an AEO, I participate in enforcement case prioritization meetings and 


determine what formal or informal enforcement measures are necessary to achieve compliance 


with the California Water Code and Water Board permits, plans, and policies.  The consideration 


of matters for enforcement can be generated in a variety of ways, such as referrals from other 


agencies, complaints from members of the public, or inspections by Water Board staff.   


3. In July 2015, I met with Water Board permit staff to discuss unauthorized 


activities at Point Buckler Island and next steps. During this meeting I directed staff to do the 


following: 1) draft a notice of violation (NOV) informing the property owner to cease all 


JULIE MACEDO, Senior Staff Counsel (SBN 211375) 
LAURA DRABANDT, Senior Staff Counsel (SBN 235119) 
State Water Resources Control Board 
801 K Street, 23rd Floor 
Sacramento, California  95814 
Telephone:  916-323-6847 
Fax:  916-341-5896 
E-mail:  julie.macedo@waterboards.ca.gov 
 
Attorney for Regional Water Quality Control Board, 
San Francisco Bay Region 


 



mailto:julie.macedo@waterboards.ca.gov
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Declaration of Dyan Whyte  
 


unauthorized activities and to submit technical documents pursuant to Water Code section 13267; 


2) draft a cleanup and abatement order (CAO) requiring the property owner to restore impacted 


water quality beneficial uses; and 3) refer the matter to our Enforcement Unit for preparation of 


an administrative civil liability complaint (ACL Complaint).  The NOV was drafted and sent on 


July 28, 2015, and prepared by Agnes Farres.  The CAO was drafted and finalized on September 


11, 2015. The matter was referred to the Enforcement Unit, and Water Board Enforcement staff 


Benjamin Martin and Brian Thompson have been working on the matter since at least November 


2015.  Therefore, Dischargers’ statements that a penalty was considered by the Prosecution Team 


only after the Dischargers challenged the initial 2015 CAO in Solano Superior Court are 


completely false and unsubstantiated.  Furthermore, in developing the ACL Complaint I worked 


closely with Enforcement staff and we never consulted with other agency staff about the potential 


amount of our proposed administrative civil liability.  Nor did Bay Conservation and 


Development Commission staff consult with me regarding the amount of their proposed penalty.   


 


I declare under penalty of perjury pursuant to the laws of the State of California that the 


foregoing is true and correct. 


 
 
 
             
        Dyan Whyte,  


Assistant Executive Officer 
San Francisco Bay Regional Water 
Quality Control Board 
 
November 18, 2016 
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MANNY CRISOSTOMO / mcrisostomo@sacbee.com


Flowers bloom along Chipps Island in the Delta. California's major water providers face a federal deadline in
2019 to restore thousands of acres of fish habitat.


Slideshow: Chipps Island Put Up For Sale


Click to view the Large Graphic


More Information


Additional Multimedia and Map


Click to view the Large Graphic


Sacramento­San Joaquin Delta faces deadline for
restoring fish habitat
By Matt Weiser
mweiser@sacbee.com
Published: Sunday, Apr. 22, 2012 ­ 12:00 am | Page 1A
Last Modified: Sunday, Apr. 22, 2012 ­ 12:59 pm


Chipps Island is packed with stories. The 1,000­acre tract in the Sacramento­San Joaquin Delta has been the
stage for a variety of human scheming and struggling.


Legend has it the island once was owned by the Italian Mafia, and a spat there between mobsters resulted in
one being run over by a bulldozer.


The island was also, until 1956, the terminus of a railroad that carried produce and people from Sacramento. A
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ferry then floated whole train cars across the Sacramento River to Pittsburg in an era before big bridges.


If John Sweeney has his way, the next story will look more like the first one, when Chipps was among hundreds
of natural islands in the Delta and a vital nursery for fish.


Sweeney, managing partner of a duck­hunting club that owns most of the island, hopes to sell it in what may be
the Delta's biggest modern land rush: a stampede to buy land for fish habitat.


State and federal water agencies face a number of hard deadlines over the next seven years to restore at least
17,300 acres of fish habitat.


That would seem a modest task, given that the Delta as a whole is 740,000 acres. In fact, though, few parcels
are suitable for the kind of habitat required, given the unique needs of the Delta's native fish.


As a result, land with the right characteristics may soon be in very high demand.


"It's going to create a massive gold rush in the marsh," said Sweeney. "No one out here who owns duck clubs
knows what they are sitting on."


Only time will tell if that proves true. But one thing is sure: The scale of the restoration required, and the urgency
to get it done, is unprecedented in the Delta. Those involved will be attempting to take entire agricultural parcels
– whether farms or duck clubs – and re­engineer them to let the tide back in.


In the process, they will be reversing 150 years of labor and engineering that transformed the Delta into a
farming mecca.


Such restoration work has been talked about for decades, and a few small projects have been completed. Now,
federal fishery agencies have set firm targets, and the Endangered Species Act is their weapon.


The orders, known as biological opinions, require the state Department of Water Resources and U.S. Bureau of
Reclamation to restore habitat to atone for killing fish and altering habitat, an unavoidable side effect of pumping
millions of acre­feet of water from the Delta every year.


If the deadlines are not met, the water agencies will find themselves in violation of the state and federal
endangered species acts, and subject to water cutbacks. This would be costly and disruptive to the 25 million
Californians who depend on Delta water.


The deadlines require 8,800 acres of tidal habitat to be restored by 2019 for Delta smelt and longfin smelt.
Another 8,500 acres of floodplain habitat must be restored for salmon by 2016. An equal amount must be
restored after that, totaling at least 17,300 acres of floodplain. In some cases, the agencies will be able to count
the acres in one project toward all three species.


"I don't think there's been anything on this scale before," said Dennis McEwan, a biologist employed by the state
for 25 years and now chief of the mitigation and restoration branch at the California Department of Water
Resources, one of the agencies bound by the restoration deadlines.


"It's going to be huge what we do here," McEwan said. "It is very, very significant in trying to restore the
ecological health of the Delta."


A return to tidelands


The agencies have vowed to work only with willing sellers to find all the land they need. The real challenge,
however, will be finding willing sellers who have the right kind of land.


The Delta in which smelt and salmon evolved was originally a mostly tidal place. There were natural islands and
even "levees" caused by natural sediment deposits, but they were small and routinely overflowed during storms
and high tides.


This constant washing of the land was a kind of natural farming that produced huge blooms of phytoplankton and
zooplankton – small plants and animals in the water column that are the basics of fish food. Tidelands were "the
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breadbaskets of the Delta," McEwan said.


Because the Delta was converted to farms, it is now a very different place. Levees restricted water to narrow,
fast­moving channels. Many of today's islands have subsided 20 feet or more below sea level, a result of native
peat soil decomposing over time.


As a result, many of these islands, even if flooded, would not make very good fish habitat. The water would be
too deep to allow tidal action.


So as water officials search for land to restore, the No. 1 criteria is elevation: Is the property at the right elevation
to be swept by the tides – both now and in the future as sea level changes?


It turns out there aren't very many of those places left. DWR has projects in the pipeline that meet about half the
8,000­acre smelt requirement. It is actively searching for another 4,000 acres.


Local water agencies that depend on Delta water sense the urgency of the situation. In 2009, they formed a
group called the State and Federal Contractors Water Agency specifically to "pitch in" to help get the habitat
projects done, said Byron Buck, the agency's executive director.


"We knew it was going to be tough for the state and federal governments to do it alone," Buck said. "These are
complicated projects, and they have a lot of local issues to overcome. We are looking all over the Delta where
there are willing sellers and where the land is in the right location."


Buck's group includes the state's largest and most politically powerful water agencies that depend on Delta
water, including the Metropolitan Water District of Southern California, and Westlands Water District in the San
Joaquin Valley, the nation's largest farm irrigation agency.


The agency plans to partner with DWR on the restoration projects. An agreement to guide that relationship is
close to being signed.


The actual restoration work ranges from easy to wickedly complicated. If conditions are perfect, the habitat will
create itself once water flow is restored by breaching levees.


Perfection is rare. Most properties will require costly excavation to create meandering habitat channels – at
carefully engineered depth and elevation – to restore the right water flows.


Potential for speculators


Every restoration project will be planned in a public process, including environmental impact reports. The first in
the pipeline is called Yolo Ranch, a parcel in the Yolo Bypass purchased by Westlands Water District in 2007.


Yolo Ranch is expected to yield 1,205 acres of tidal wetland habitat, Buck said. A draft environmental impact
report is expected this summer, at which point the "local issues" Buck mentioned will come to the fore.


The land is in Yolo County, where the Board of Supervisors in 2010 passed a moratorium on habitat projects.
Supervisor Mike McGowan said the county was feeling "muscled" by the water agencies and the moratorium was
intended to force them to the table. It expires in November, and McGowan said the county is prepared to
cooperate as long as its interests are accommodated. These include flood protection and the preservation of
agriculture.


"We are not religiously opposed to habitat restoration in Yolo County," he said. "But you're going to do it the Yolo
way, or we will resist you."


Besides environmental studies and local government permits, each habitat restoration project also requires
permits from an alphabet soup of other agencies. These include the U.S. Army Corps of Engineers, the Central
Valley Flood Protection Board and the State Water Resources Control Board.


"You need every single permit, and every one of them is a nightmare," said Tom Cannon, who formerly built such
projects for Wildlands Inc. The company's business is to restore habitat and then sell so­called "mitigation
credits" to developers at whatever the market will bear – sometimes more than $100,000 per acre.
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The water agencies have vowed to do their own restoration work rather than buy credits. They believe they can
save money by doing the work themselves, and estimate acquisition and development costs at $20,000 per acre.
Total project costs for 8,000 acres of habitat are estimated at $205 million, to be funded largely through water
rates.


McEwan acknowledged the uncertainty in that number.


"A lot of these properties are going to be really valuable," he said, "so there is a potential for land speculators to
come in and buy the property in front of us, then sell it back to us at a really increased cost."


Many Delta properties are richly encumbered by historic multifamily partnerships, natural gas drilling rights, utility
and transportation easements and levee maintenance obligations. Clearing all that up to complete a sale is
costly and time consuming.


Which is why John Sweeney considers Chipps Island so attractive. The partners own three­fourths of the 1,000­
acre island, which they spent several years consolidating out of 18 disparate parcels. They also evicted squatters
and removed derelict buildings.


Sweeney recently advertised the island online and has discussed a sale with some of the water agencies. He is
frank about wanting to profit from such a deal, but said that isn't the only motivation for him and his partners.


"They're much more willing to look at a project, even if it's less return, because we're doing something good for
the environment," Sweeney said. "It will be bought. The returns, when they start to happen, could be quite good."
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destiny — *smiles up to my Master, the tug within
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1 comment • 2 years ago


Jennifer McKee Roussin — I'm praying for these
children. This is sad.
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Delta island owner
seeks feds' OK for
quick levee fix


7i24PM, Jan3,2012 | comments


Written by
George Warren


FILED UNDER


News
Local News


PITTSBURG, CA - The owner of a private
island in the Delta who found a quick and
inexpensive way to repair a broken levee is
trying to convince the federal government
the technique could save lives and property
elsewhere.


John Sweeney said a levee breach last
summer threatened to inundate his 1,000
acre Chipps lsland, which lies across the
Sacramento River from Pittsburg.


"We first tried to fix it the old fashioned way
by horseshoeing around it with dirt,"
Sweeney explained. "But every time we put
the dirt on it, it would just wash back out at
high tide."


Sweeney eventually floated a 40-foot steel
shipping container out to the island and
carefully sank it in the breach by filling it
with mud.


He plans to replace the container with a
permanent dirt or rock berm later this


year.


Sweeney got the idea from news reports of
shipping containers filled with gravel being
used during the Hurricane Katrina crisis in
New Orleans.


Sweeney was later surprised to get a letter
from the US Army Corps of Engineers telling
him placement of the shipping container in
the levee may have violated the terms of a
repair permit because it was not a
recognized levee repair material.


Sweeney, 41, made his fortune by selling
an outdoor advertising business in 2001
and owns a total of three Delta islands that
are all at risk for future levee breaks.


He contacted News10 to publicize his levee
fix in an attempt to gain official acceptance.


"lf the Army Corps did a little research and
saw this, I think this could be a widely-
appreciated way to fix any levee break,"
Sweeney said.
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The Corps of Engineers'San Francisco
division did not immediately respond to
email and phone messages seeking
comment.


by George Warren,


News1O/KXTV
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July 31, 2007 05:01 PM Eastern Daylight Time


SAN FRANCISCO­­(BUSINESS WIRE)­­What could be better than nationwide exposure when you want to sell a new or
used car or truck? How about free nationwide exposure?


“Starting Aug. 1, anyone wanting to sell a vehicle, including dealers, can post a 60­day free classified ad, with unlimited
photos and video, on the cleanest and easiest­to­use site on the internet – www.SuperCarDirect.com,” explains John
Sweeney, spokesman for the new San Francisco­based enterprise.


“There are no fees or membership charges, no hidden costs, just an open marketplace that brings buyers and sellers
together,” he said. “We’ve taken the best features of the most popular pay classifieds/auction sites out there and made
them available to everyone – free. You simply sign on, create an account and list as many vehicles as you want.
SuperCarDirect.com has a powerful internal search engine that directs buyers quickly and efficiently to the car they’re
looking for. Buyers and sellers include their contact information and handle the transaction directly.”


SuperCarDirect.com, which is also free to dealers, has won support from a number of prominent auto dealership groups.


“Mercedes Benz of Oakland, California Motors, Ferrari/Maserati of San Francisco, Lotus/Lamborghini/Bentley of San
Francisco, and Marin Aston Martin, Jaguar, Land Rover, Volvo, Toyota and Infiniti, just to name a few, are all supporting
SuperCarDirect,” Sweeney said. “Existing sites charge dealers and manufacturers by the ad or click­through, which can
be very costly, and they focus on driving traffic through multiple pop­ups and banner ads. SuperCarDirect does none of
that. We are the first site which offers completely free car classifieds to private parties, manufacturers and dealers. We
are a free forum for buyers and sellers to meet.”


SuperCarDirect.com is backed by a group of entrepreneurs with a long history of success in the automotive, sports
marketing and advertising fields, Sweeney said.


“The business model for SuperCarDirect.com is traffic, traffic, traffic,” he explained. “Our investors believe that offering a
free site that is not compromised by multiple ads and pop­ups will quickly make SuperCarDirect the fastest growing
automotive site on the internet.”


Contacts
SuperCarDirect.com 
John Sweeney, 415­686­0907 
John@SuperCarDirect.com


SuperCarDirect.com Offers Free Automotive Classifieds to
Individuals, Dealers



http://www.businesswire.com/

http://www.businesswire.com/

http://www.supercardirect.com/

mailto:John@SuperCarDirect.com





June 02, 2008 01:21 PM Eastern Daylight Time


SAN FRANCISCO­­(BUSINESS WIRE)­­SuperCarDirect.com, the nation’s leading free car classified site, is now
available to Apple’s iPhone users. Shoppers can view hundreds of thousands of dealer and private party ads for used
cars and trucks on their iPhones. Sellers can list their vehicles free via their iPhone, along with 20 photos for 60 days.


“SuperCarDirect.com continues to live on the cutting edge of car classifieds,” says company founder John Sweeney.
“Our goal is simple: Give everyone in America a free place to buy and sell their cars and trucks. We also offer niche car
groups a free marketplace for everything from NOPI to NASCAR. We are the fastest growing marketplace for Ferraris and
the leading choice for specialty car enthusiast of all kinds. You can find everything from your daily driver to your weekend
racecar on SuperCarDirect.com.”


SuperCarDirect.com has also just unveiled its vintage 2003 NASCAR, which will tour the United States later this
summer. The car has been highly modified to be street legal and will be featured in car shows and track events.


“We are crazy about all cars,” says Sweeney. “I want Bugatti owners to have the same forum as hybrids owners. We are
a one­stop shop for any car or truck at any price, and SuperCarDirect.com is free. Why wouldn’t you use us!”


Contacts
SuperCarDirect.com 
John Sweeney, 415­686­0907 
Email: John@SuperCarDirect.com


SuperCarDirect.com Brings Free Car Classifieds to Apple’s iPhone
users



http://www.businesswire.com/

http://www.businesswire.com/

mailto:John@SuperCarDirect.com





SuperCarDirect CEO Ditches Corporate Jet, Drives NASCAR to Work



http://www.businesswire.com/





January 06, 2009 06:33 PM Eastern Standard Time


SAN FRANCISCO­­(BUSINESS WIRE)­­SuperCarDirect.com CEO John Sweeney, who runs the nation’s largest free car
classified website, has taken a novel approach to eliminating executive perks. He sold the company’s jet and now drives
a NASCAR race car to work.


“We took a NASCAR we had been running on the race circuit, fitted it with lights, seat belts, windshield wipers etc. to be
street legal, and that’s my everyday vehicle,” says Sweeney, an avid car collector. “There are no windows, so my suit
gets a bit damp in the rain, but expression of people’s faces and the reaction of the cops is priceless."


Sweeney started SuperCarDirect.com to bring free car classifieds to the Internet. The site enables sellers to list as many
vehicles as they want, complete with contact information, maps, vehicle description and up to 20 photos for each listing.
Listings are completely free and can be renewed every 60 days.


“AutoTrader.com, Cars.com, eBayMotors – they’re all basically ripping off their customers,” Sweeney contends.


“Craigslist showed that free classifieds are the future, and SuperCarDirect.com has done the same thing for vehicles.
We’ve grown to more than 600,000 listings in less than two years, so we know it can be done. I am building a brand
because of my own passion for cars and the experience of paying tons of cash for useless ads. I’m not making a dime,
but as the public learns about our site I believe we will attract a sponsor to help with marketing and refining the site’s
technology.”


Contacts
SuperCarDirect.com 
John Sweeney, 415­686­0907 
John@SuperCarDirect.com


SuperCarDirect.com CEO John Sweeney uses the company's NASCAR as his everyday
vehicle, drawing a lot of second looks from pedestrians and police. (Photo: Business Wire)
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ITA­1, first IACC ever built, for sale
Posted on 03 November 2006 by Valencia Sailing


1992 America’s Cup Yacht “IL Moro Di Venezia” ITA 1


This is the first boat built under the new IACC Rule for the 1992 Cup in San Diego. Built at Tencarna Italy in 1989 she


is the strongest of any AC yacht built to date. Bullet proof rig and hull designed by German Frers to IMS maxi/volvo


standards. Volvo 72hp Saildrive with feathering prop. Two 40′ containers with tools, spares and dozens of brand new


sails. She has been sailing this summer in San Francisco for casual day sails. Fully restored and in racing order. New


3DL Main and 3DL Blade make her easy to sail with a small crew. The most famous AC yacht built and the last of four


that the owners had owned and restored. She is ready for a new owner and in turn key condition. Offered at a fraction


of her restoration cost. Asking $375,000 USD.


Contact John Sweeney at john@supercardirect.com


America’s Cup » 52 Super Series Alpari WMRT


Volvo Ocean Race Offshore » RC44 Extreme Sailing Series Various CLASSIFIED ADS
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sad64 Says: 
May 7th, 2008 at 10:02 am


ITA 1 is the second, the first is F1. You can have more informations on the french web site: 


http://www.class­america­f1.com


This Association want to restor the first IACC.


This project is really interesting. You become a member and sailing on the only small ACC, LAB1&LAB2


sad64 Says: 
May 7th, 2008 at 10:06 am


IACC F1 sail for the first time at March 4­ 1990 to Sète. He is and he stay the real one in the America’s Cup story
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This is the first boat built under the new IACC Rule for the 1992 Cup in San Diego. Built at Tencarna Italy in 1989 she


is the strongest of any AC yacht built to date. Bullet proof rig and hull designed by German Frers to IMS maxi/volvo


standards. Volvo 72hp Saildrive with feathering prop. Two 40′ containers with tools, spares and dozens of brand new


sails. She has been sailing this summer in San Francisco for casual day sails. Fully restored and in racing order. New


3DL Main and 3DL Blade make her easy to sail with a small crew. The most famous AC yacht built and the last of four


that the owners had owned and restored. She is ready for a new owner and in turn key condition. Offered at a fraction


of her restoration cost. Asking $375,000 USD.


Contact John Sweeney at john@supercardirect.com
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ITA 1 is the second, the first is F1. You can have more informations on the french web site: 


http://www.class­america­f1.com


This Association want to restor the first IACC.


This project is really interesting. You become a member and sailing on the only small ACC, LAB1&LAB2


sad64 Says: 
May 7th, 2008 at 10:06 am


IACC F1 sail for the first time at March 4­ 1990 to Sète. He is and he stay the real one in the America’s Cup story
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This Association want to restor the first IACC.


This project is really interesting. You become a member and sailing on the only small ACC, LAB1&LAB2


sad64 Says: 
May 7th, 2008 at 9:06 am


IACC F1 sail for the first time at March 4­ 1990 to Sète. He is and he stay the real one in the America’s Cup story
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11/18/2016 John Sweeney | LinkedIn


https://www.linkedin.com/in/john­sweeney­2a280634 1/3


View John’s full profile. It's free!
Your colleagues, classmates, and 400 million other professionals are on LinkedIn.


View John’s Full Profile


Summary


Providing Silicon Valleys Executives with the best and most private kiteboarding and duck hunting
experience in California.


Experience


Point Buckler Club
May 2011 – Present (5 years 7 months)


Providing Silicon Valley Executives a safe place to Kiteboard in the Delta for friends, family and
business associates.


SuperCarDirect Free Car Classified for the Luxury Market
2007 – 2009 (2 years)


Founded and funded a free car classified model to provide high end car dealers and buyers a free
way to hook up. Achieved the largest Ferrari marketplace new and used on the web in 2009.


Sausalito Challenge for America's Cup 2007 Valencia
2005 – 2006 (1 year)


Funded a small America's Cup team to challenge for 2007 trophy in Valencia. Failed to secure a
title sponsor so merged with South African Team Shosholoza.


Find a different John Sweeney


First Name Last Name


Example: John Sweeney


Patrick John Sweeney
COO / VP Retail / VP E commerce /
VP Sales / VP Merchandising / VP
Operations ­ Luxury Brands
United States


John Sweeney
General sales manager at Nutley
Auto Kia Goodyear CARQUEST
United States


John Sweeney
EVP, Retirement & Investing
Strategies
United States


John Sweeney
President, LOGICFORCE
United States


John Sweeney
Professional Speaker at Brave New
Workshop Comedy Theater
United States


More professionals named John Sweeney


Public profile badge


Include this LinkedIn profile on other websites


View profile badges


People Also Viewed


Jason Ketchum
Account Manager at Road
Machinery Co., SA de CV


Ireicy Saldivar
Drafter Technician / Project
Cordinator at Napa Design Partners


Meredith Bowen
Bikram Yoga Teacher


Lesley Belcher
BS, MBA, JD


Constantine Kadel
Certified Bikram Yoga Teacher at
Bikram Yoga Boston


Soriba Bangoura


John Sweeney
Kiteboarding Islands Worldwide
San Francisco Bay Area Sports


Current Point Buckler Club


Previous SuperCarDirect Free Car Classified for the
Luxury Market, Sausalito Challenge for America's
Cup 2007 Valencia, IACCSF International
America's Cup Class San Francisco


Education Orange Coast College


Websites Personal Website
Personal Website
Personal Website


177
connections


Founding Partner


CEO


Founding Partner


Co Founder


 View this profile in another language 





What is LinkedIn? Join Today Sign In



https://www.linkedin.com/start/view-full-profile?_ed=0_MuZ2zkBM5UCvodS6Ol6RUjPbY7Goo2EtApOD1bBnG_papWNvO11sIwuawMcB4bPn&trk=public_profile_advocate-cta-view-full

https://www.linkedin.com/pub/dir/John/Sweeney

https://www.linkedin.com/in/psweeney196?trk=prof-samename-picture

https://www.linkedin.com/in/psweeney196?trk=prof-samename-name

https://www.linkedin.com/in/john-sweeney-b754aab1?trk=prof-samename-picture

https://www.linkedin.com/in/john-sweeney-b754aab1?trk=prof-samename-name

https://www.linkedin.com/in/john-sweeney-b53b442b?trk=prof-samename-picture

https://www.linkedin.com/in/john-sweeney-b53b442b?trk=prof-samename-name

https://www.linkedin.com/in/jhsprofile1?trk=prof-samename-picture

https://www.linkedin.com/in/jhsprofile1?trk=prof-samename-name

https://www.linkedin.com/in/johnsweeneybrave?trk=prof-samename-picture

https://www.linkedin.com/in/johnsweeneybrave?trk=prof-samename-name

https://www.linkedin.com/pub/dir/John/Sweeney?trk=prof-samename-searchmore

https://www.linkedin.com/badges/profile/create?vanityname=john-sweeney-2a280634&trk=profile-badge-public-profile

https://www.linkedin.com/in/jason-ketchum-2411a762?trk=pub-pbmap

https://www.linkedin.com/in/jason-ketchum-2411a762?trk=pub-pbmap

https://www.linkedin.com/in/ireicy-saldivar-a85601104?trk=pub-pbmap

https://www.linkedin.com/in/ireicy-saldivar-a85601104?trk=pub-pbmap

https://www.linkedin.com/in/meredith-bowen-468b7336?trk=pub-pbmap

https://www.linkedin.com/in/meredith-bowen-468b7336?trk=pub-pbmap

https://www.linkedin.com/in/lesley-belcher-16293114?trk=pub-pbmap

https://www.linkedin.com/in/lesley-belcher-16293114?trk=pub-pbmap
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IACCSF International America's Cup Class San Francisco
January 2002 – March 2005 (3 years 3 months)


Financial backer for fleet of America's Cup Yachts. Based at Treasure Island. Owned and operated
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Largest privately held Outdoor Advertising Company acquired by Next Media in 2001


Surf Report
1991 – 1993 (2 years) San Francisco Bay Area


First 976 Pay surfline in Northern California.
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Entrepreneurship Marketing Strategy Social Media Agriculture Start­ups


Coaching Marketing Ranch Agribusiness Dog Training Yachting


Education


Orange Coast College
Architecture, Architecture
1989 – 1991
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CEO


Benjamin Schoenleber
Student at Duke University


Simon Daubney
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Co Founder and CEO
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  Abbreviations Used 
 ACL 


Basin Plan 
Bazel 


Administrative Civil Liability 
San Francisco Bay Basin Water Quality Control Plan 
Lawrence S. Bazel, counsel for John D. Sweeney and Point Buckler Club LLC (Club) 


 BCDC San Francisco Bay Conservation and Development Commission 
 CAO Cleanup and Abatement Order  
 CDFW California Department of Fish and Wildlife 
 CDO Cease and Desist Order issued by BCDC, effective April 22, 2016 (Exhibit 10a.) 
 Certification Clean Water Act Section 401 Water Quality Certification 
 CWA Clean Water Act 
 Dischargers John D. Sweeney and the Club 
 Corps U.S. Army Corps of Engineers 
 DWR California Department of Water Resources 
 EPA U.S. Environmental Protection Agency 
 ESA Endangered Species Act 
 HTL High Tide Line 
 IMP (also Club Plan) 1984 Individual Management Plan for Annie Mason Point Club or Club 801 (Ex. 3a. and Ex. 


26a) 
 NOAA National Oceanic and Atmospheric Administration 
 Port Chicago National Ocean Service Port Chicago station is a nearby continuously operating tide gauge. 
 Prosecution Team Water Board Prosecution Team 
 Rebuttal Report “Expert’s Response to July 11, 2016 Evidence Package” (PT Exhibit 22) 
 RGP3 Regional General Permit issued by the Corps, dated July 8, 2013 (Ex. 2b.) 
 SRCD Suisun Resource Conservation District 
 Technical Report “Point Buckler Technical Assessment of Current Conditions and Historic Reconstruction 


since 1985” Report, dated May 12, 2016 (Ex. 11) 
 Water Board San Francisco Bay Regional Water Quality Control Board 
   
   


 


 
 
 







PROSECUTION TEAM ACL FACTUAL REBUTTAL 
 


Page 2 of 39 
 


            FACTS PRESENTED IN OPPOSITION                                         FACTS PRESENTED IN REBUTTAL 


Ref.  
 Island Was High and Dry/No Jurisdiction 


1 Most of the island was high and dry, except for a few channels 
and ditches, before the levee repair, and the prosecution team 
now concedes this point.  (Opp., pp. 1 and 14.)  The interior of 
Point Buckler is not subject to daily tidal action, and is therefore 
not tidal marsh.  (Id. at p. 15.) 


The Prosecution Team does not concede this point. In the briefs and 
evidence submitted regarding the CAO, the Prosecution Team refuted 
claims that the island was “high and dry” and established that the vast 
majority of Point Buckler is jurisdictional wetlands (Factual Rebuttal, 
Ex. 45, Ref. 5, 12, 22, 26, 28, 29, 31, 33, 35, 48, 53, 58, 61, 66). Based 
on expert reports and technical data, including a topographical survey 
of the island and five separate methodologies of establishing the high 
tide line, the Water Board concluded in the CAO that “approximately 
38.3 of the approximately 39 acres of the Site are below the high tide 
line, fall under CWA Section 404 jurisdiction, and therefore are waters 
of the State and United States (CAO, Ex. 32a, Finding 10). Evidence 
establishing Point Buckler was tidal marsh, with hydric soils, wetland 
vegetation, and tidal hydrology was provided by the Prosecution 
Team’s experts (Expert Report, Ex. 11, App. H and G; CAO Expert 
Response, Ex. 22) and has been conceded by the Dischargers’ experts 
(Mayer Decl., p. 2 line 12; Huffman Decl. p. 4 lines 16-17; ACL Expert 
Response, Ex. 46, § 1.1). 
 
The Dischargers incorrectly conclude that the interior of the island is 
not tidal marsh because the upper intertidal marsh plains do not have 
daily tidal flooding. However, prior to unauthorized activities, the 
island’s marsh plains were subject to periodic high tide flows and as 
such are subject to CWA jurisdiction (CAO Expert Response, Ex. 22, § 
2; ACL Expert Response, Ex. 46, § 1.6). The Board has already 
established these facts in the CAO (CAO, Ex. 32a, Findings 4-13). 


2  “There were ponds on the island in 1948. A pond is visible in an 
aerial photograph taken in 1981. These ponds apparently silted 
in, perhaps when storms and wave action breached the levee. 
After 1981, there is no sign of any pond in any aerial photograph 
until two small ponds were dug in 2012. By the early 1980s, 
therefore, the island was high and dry” (Opp., p. 5.) 


 Three ponds of fairly significant size (estimated at approximately 3 
acres) were present at the island in a 1948 aerial photograph. We 
agree that the ponds filled naturally and were unlikely to have been 
intentionally filled. The Dischargers failed to explain how the island 
was “high and dry” and ponds located at the center of the island were 
able to be naturally filled with sediment. We estimate that over 
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approximately 5000 cubic yards (assumes one-foot depth of ponds) of 
sediment had to be transported to the center of the island and 
deposited to fill these ponds (ACL Expert Response, Ex. 46, App. E). 
The capacity of a couple of anastomosing channels to transport that 
sediment load, without choking the channels, and the hydraulic 
capacity of flow through the channels to completely fill the ponds 
requires scientific explanation. Alternatively and consistent with the 
Prosecution Team’s assessment of high tides at the island (ACL 
Factual Rebuttal, Ref 1.), the storms and wave action that breached 
the levee caused occasional flooding of the island and facilitated 
transport of sediment directly into the ponds.  
 
Tidal connection to the island was restored by 1988 (CAO Expert 
Response, Ex. 22; CAO, Ex. 32a).   


3 Claims regarding presence of DWR pump and mitigation.  (Opp., 
pp. 5-6.) 


We have previously briefed the unsubstantiated claims of use of the 
island as mitigation and DWR’s installation of a pump (2015 CAO 
Submittal Response, Ex. 13e; DWR Confirmation, Ex. 13l; Factual 
Rebuttal, Ex. 45, Ref. 56-58.) 


4 Statements regarding Mr. Sweeney’s observations and aerial 
photographs of brown, dry vegetation including “In May 
2012…the vegetation was brown and brittle, and appeared dead. 
Photographs taken from that time show the brown vegetation”; 
ability to drive a bulldozer across the island, lack of water inside 
the island except for channel network, etc.; intended to show 
island was “high and dry.”  (Opp., p. 6-7.)   


See ACL Factual Rebuttal, Ref. 1 
 
We have previously briefed the Dischargers’ unsubstantiated claim 
that tidal marsh vegetation did not die back (Factual Rebuttal, Ex. 45, 
Ref. 40); explained that mature tidal marsh at the island has soil 
sufficient to bear loads such as vehicles and equipment (Equipment 
Photographs, Ex. 30b; Factual Rebuttal, Ex. 45, Ref. 66); and why tidal 
inundation of the interior may not be visible (Factual Rebuttal, Ex. 45, 
Ref. 64). 
 
Tidal marshes turn brown in the winter when vegetation goes 
dormant and turn green in the summer when vegetation grows new 
biomass. May 2012 was the beginning of the growing season during 
the first year of the drought which explains observations of brown 
vegetation in May 2012 (CAO Expert Response, Ex. 22, p. 27). 
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5 The Staff Summary Report does not present any evidence on 
jurisdiction; the Technical Report and Rebuttal Report are 
inadequate.  (Opp., pp. 44-46, 50.) 


See ACL Factual Rebuttal, Ref. 1 


6 The Prosecution Team should have installed a tide gage to 
survey the tidal elevation.  (Opp., p. 45.) 


We have previously briefed the Water Board on how the installation 
of a temporary tide gauge was not possible because of (1) the 
unwillingness of the Dischargers to provide timely access to Point 
Buckler Island, and (2) the inspection warrant limited the Prosecution 
Team’s ability to obtain information from Point Buckler Island (Factual 
Rebuttal, Ex. 45, Ref. 75).  The lack of a tide gauge is irrelevant here, 
as the Prosecution Team established five independent estimates of 
the high tide line (HTL) to determine CWA jurisdiction with certainty. 
These assessments include (1) use of HTL data at nearby Port Chicago; 
(2) field observations of a wetted board to provide an adjustment 
estimate between Port Chicago and Point Buckler; (3) topographic 
data of observed debris wrack lines; (4) applying the NOAA 
adjustment factor for predicting high tides at Point Buckler; and (5) 
the McAteer-Petris Act upper limit of tidal wetland jurisdiction (Expert 
Report Ex. 11, App. I; CAO Expert Response, Ex. 22, § 4; ACL Expert 
Response, Ex. 46, § 1.6). 
 
The nearby Port Chicago station is located 3 miles south-southwest of 
Point Buckler. Port Chicago is one of five continuously operating tide 
gauges in the SF Estuary providing the highest quality tidal datums 
that the federal government establishes (CAO Expert Response, Ex. 
22). 
 
The maximum interior elevation surveyed at Point Buckler is 1.5 feet 
below the most conservative HTL of the five independent estimates 
discussed above, thereby establishing that approximately 38.3 of the 
approximately 39 acres of the Site are below the high tide line and 
subject to CWA Section 404 jurisdiction, as waters of the State and 
United States (CAO Expert Response, Ex. 22, § 4; ACL Expert 
Response, Ex. 46, § 1.6). 
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The wetted board method and the NOAA adjustment factor indicate 
that high tides at Point Buckler are typically higher than those 
observed at Port Chicago. Therefore, the well-established Port 
Chicago HTL value is a conservative estimate of HTL at Point Buckler 
(ACL Expert Response, Ex. 46, § 1.6). 


7 The “wet board method” was inaccurate, producing an elevation 
9 inches higher than actual elevation.  (Opp., p. 46.) 


See ACL Factual Rebuttal, Ref. 6.  
 
The wetted board method is field evidence of a water line that is 
included in the U.S. Army Corps of Engineers Jurisdictional Delineation 
Manual. The wetted board method is one piece of empirical evidence 
used as part of an approach involving multiple lines of evidence to 
establish a HTL at the island (Expert Report, Ex. 11, App. I; ACL Expert 
Response, Ex. 46, § 1.6).   


8 The NOAA adjustment factor is not correct because it is higher 
than the elevation observed using the board method.  (Opp., p. 
46.) 


See ACL Factual Rebuttal, Ref. 6. 
 
NOAA provides tide predictions for 12 stations around Suisun Marsh, 
including Point Buckler. For each station, NOAA established a “height 
offset” multiplier for generating its tide height predictions, to be 
applied to its high precision tide predictions for Port Chicago. NOAA 
does not assert that their multiplier is an exact and static value 
applicable with certainty on every tide cycle (CAO Expert Response, 
Ex. 22, p. 9; ACL Expert Response, Ex. 46, § 1.6). 


9 High tide cannot be determined from Port Chicago data because 
another photograph by the Prosecution Team shows elevations 
below 6.0 feet. The only legitimate scientific conclusion is that 
the actual high-tide line cannot be determined from Port 
Chicago at this time because the conversion factor is uncertain. 
(Opp., p. 46.) 


See ACL Factual Rebuttal, Ref. 6. 
 
The photographs referenced are (1) a photograph taken by the 
Prosecution Team of the wetted board on the Island perimeter during 
the February 17, 2016, boat survey (Boat Survey, Ex. 30a), and (2) A 
separate photograph of a different part of the island taken about 5 
minutes later, also taken by the Prosecution Team during the boat 
survey. The Dischargers’ attorney then attempts to estimate the 
water level in each photograph by comparing the photographs with 
data points and related elevations from the March 2, 2016, 
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topographic survey (Bazel Ex. 35, CAO Proceeding). We disagree that 
the photographs show different water elevations, and the Dischargers 
have not presented evidence as to how their purported difference 
was determined. That is, there is no scientific method supporting the 
statement that there is a difference. By comparison, the tidal 
elevation on the wetted board was clearly established as described in 
the Expert Report (App. I), which documents confirmation of the 
board’s elevation and the water line’s elevation in subsequent survey 
work on the Island on March 2, 2016. The wetted board method was 
one of five lines of evidence to support the HTL determination of 
Point Buckler Island (ACL Factual Rebuttal, Ref 6). Additionally, 
regardless of what HTL estimate or adjustment value between tides at 
Port Chicago and Point Buckler is used, Point Buckler is well below 
local HTL and thus is entirely within Clean Water Act jurisdiction, with 
possible exception of the eastern remnant levee (ACL Expert 
Response, Ex. 46, p. 11).  


   


 Step 1 – Potential for Harm for Discharge Violations 


 Factor 1 - Harm or Potential Harm to Beneficial Uses 


 Beneficial Effects on Wildlife (Suisun Marsh Preservation Act and Individual Management Plan) 


10 In 2014, the levee was repaired.  That repair is the subject of this 
dispute. (Opp., p. 1.) 


The CAO establishes that work performed by the Dischargers was not 
maintenance or repair. From May 2012, to October 29, 2014, Mr. 
Sweeney placed approximately 8,586 cubic yards of material on top of 
tidal marsh, tidal remnant levee, and tidal waters to construct a new 
4,700-foot levee. The fill material came from excavating 
approximately 4,430 feet of borrow ditch from tidal marsh and tidal 
waters (Expert Report, Ex. 11, App. K; CAO, Ex. 32a, Findings 20-28). 


11 The beneficial effects to recreation and wildlife provided by 
restoring the duck ponds on Point Buckler should offset other 
harm.  (Opp., p. 24.) 


The CAO establishes that unauthorized work conducted by the 
Dischargers adversely impacted beneficial uses including estuarine 
habitat, fish migration, preservation of rare and endangered species, 
fish spawning, and wildlife habitat. The fill remains in waters of the 
United States, blocking tidal action and resulting in long-term 
restrictions on these beneficial uses (Expert Report, Ex. 11, Apps. P 
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and Q; CAO, Ex. 32a, Findings 60-70; Factual Rebuttal, Ex. 45, Ref. 42).  
 
Point Buckler is designated as Critical Habitat under the federal 
Endangered Species Act (ESA) for Delta Smelt, Green Sturgeon, 
Steelhead, and two runs of Chinook Salmon. Under the ESA, alteration 
to designated Critical Habitat is defined as Take of federally listed 
species, thereby establishing harm to wildlife (ACL Expert Response, 
Ex. 46, § 1.5). 
 
Further, the Dischargers’ activities on the island are inconsistent with 
Suisun Marsh duck club management prescriptions or objectives for 
water or habitat management and have degraded waterfowl habitat 
(Inspection Report, Ex. 6; CAO Expert Response, Ex. 22; Factual 
Rebuttal, Ex. 45, Ref. 62). 


12 The Suisun Marsh Preservation Act protects duck 
clubs and duck ponds because they provide food for waterfowl. 
Duck ponds provide food and habitat that natural tidal marsh 
does not.  (Opp., pp. 1, 16-17.)  Preservation of duck clubs is 
consistent with beneficial uses in the Basin Plan.  (Id. at p. 18.)  


See ACL Factual Rebuttal, Ref. 11.  
 
We note that the Suisun Marsh Preservation Act also protects tidal 
marsh because it “provides critical habitat for other wildlife forms, 
including such endangered, rare, or unique species as…California 
clapper rail, black rail, salt marsh harvest mouse, and Suisun shrew” 
(Marsh Act, Ex. 24). It seeks to restore at least 5,000 acres of diked 
marshlands to tidal marsh (ACL Expert Response, Ex. 46, § 1.3). The 
Water Board’s Basin Plan also designates the following beneficial uses 
to wetlands in the Suisun Marsh: estuarine habitat, fish migration, 
preservation of rare and endangered species, and fish spawning.  
Therefore, protection of the tidal marsh habitat that existed on the 
island prior to unauthorized activities is consistent with the Basin Plan 
(Basin Plan, Ex. 1b). 


13 Duck clubs must comply with their individual management 
plans. Point Buckler has been managed as a duck club since at 
least the 1940s. In the 1980s, in accordance with the Suisun 
Marsh Preservation Act, an individual management plan was 
prepared for Point Buckler (the “Club Plan”).  (Opp., p. 1.  See 


See ACL Factual Rebuttal, Ref. 11.  
 
SRCD records also show that no maintenance or management 
activities have been implemented on the island consistent with the 
IMP since as early as 1994 (CDO, Ex. 10a). 
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also pp. 4-5 [additional history] and pp. 58-59 [conformance 
with the individual management plan].) 


 
Further, BCDC (the regulatory agency that certified the IMP) 
determined that the IMP no longer applied at the time Mr. Sweeney 
purchased the island in 2011 (CDO, Ex. 10a). 


14 The Club Plan called for a tight levee. Tight levees are needed for 
duck ponds because they allow water to be maintained at a 
constant level, rather than rising and falling with the tides. 
Nevertheless, breaches in the levee appeared in the 1990s and 
2000s.  (Opp., p. 1.  See also p. 9.) 


See ACL Factual Rebuttal, Ref. 2, 11, and 13.  
 
Tight levees are not a necessity for duck hunting.  During a June 9, 
2016, meeting with the Dischargers, BCDC staff explained that not all 
hunters use managed wetlands and duck hunting occurs in tidal 
wetlands of Suisun Bay (June Minutes, Ex. 13k, § III.B.4). 


15 The individual management plan is still in effect.  (Opp., pp. 60-
62.) 


See ACL Factual Rebuttal, Ref. 13. 


16 There is no evidence of harm to wildlife. (Opp., p. 25.) The CAO established that the unauthorized activities on Point Buckler 
caused harm to tidal marsh, endangered species, and wildlife habitat.  
(CAO, Ex. 32a, Findings 59-70; CDFW Review, p. 1; Expert Response, 
Ex. 46, § 1.3 and 1.5) 


   


 No Harm to Vegetation/Habitat/Endangered Species 


17 There was no mass dieoff of vegetation.  Dr. Stuart Siegel 
acknowledged the vegetation on the island is “senescent” (turns 
brown and dies off in the winter; grows back in the spring).  Dr. 
Terry Huffman confirmed that vegetation on the island is alive 
and will grow back next spring. In May 2016, two years after the 
levee repair, the island turned very green. The levee repair did 
not harm the vegetation on the island.  (Opp., pp. 1-2.  See also 
pp. 25, 43-44 and 50.)  Assertions that the island is now 
dominated by pickleweed are simply wrong, as Mr. Sweeney’s 
consultants have now established beyond any doubt.  (Opp., pp. 
15 and 25.) 


The Water Board has already found that the Dischargers’ 
unauthorized activities led to the mass dieback of tidal marsh 
vegetation on the island (CAO 32a, Finding 62). We have previously 
briefed the Dischargers’ unsubstantiated claim that tidal marsh 
vegetation did not die back (CAO Factual Rebuttal, Ex. 45, Ref. 40).   
 
The Water Board’s experts continue to assert that mass dieback of 
vegetation occurred and describe the related impacts to beneficial 
uses. (CAO Expert Response, Ex. 22.)The mass dieback (mortality) of 
wetland vegetation that occurred after the Dischargers’ unauthorized 
activities is not the same as normal seasonal senescence (when plants 
are dormant) that occurred prior to unauthorized activities. (Ibid.) The 
Prosecution Team provided aerial photographs of Point Buckler and 
two nearby reference sites (Freeman Island and Snag Island) taken in 
February 2016 during the non-growing season when plants are 
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senescent, and aerial photos taken in June 2016, July 2016, and 
August 2016 during the growing season. Aerial photos of Point 
Buckler and two nearby reference sites taken in February 2016 show 
brown vegetation. The June 2016 through August 2016 aerial photos 
show live green vegetation at nearby reference sites. In comparison, 
the June 2016 through August 2016 aerial photos show brown dead 
vegetation inboard of the levee and green vegetation outboard of the 
levee on Point Buckler. This is consistent with photographs taken at 
Point Buckler during the Water Board’s March 2, 2016, site inspection 
(Inspection Report, Ex. 6; Aerial Photos, Ex. 12d; CAO Expert 
Response, Ex. 22; Aerial Photos, Ex. 37). 
 
Dr. Huffman failed to provide conclusive evidence that marsh 
vegetation was alive. Standard field methods expose the interior of 
plant roots, shoots, or rhizomes to show living tissue that is clearly 
visible in cross-section. However, Dr. Huffman only described and 
photographed the exterior surfaces of plant roots and shoots and did 
not show cross-sections of interior living tissue. As such, Dr. 
Huffman’s observations do not provide conclusive evidence on 
whether plants were alive, dead, or senescent (ACL Expert Response, 
Ex. 46, § 3). 
 
Dr. Huffman also failed to refute the prevalence and spread of 
perennial pepperweed on the island. His conclusions are based on 
observations during his October 2016 site visit, when perennial 
pepperweed naturally withers down to negligible cover. The Water 
Boards’ experts characterized the prevalence and spread of perennial 
pepperweed based on observations during a March 2016 site 
inspection, during the early part of its growing season. As such, the 
Water Board experts likely underestimated the abundance of 
perennial pepperweed, which peaks between May and June (ACL 
Expert Response, Ex. 46, § 3).    


18 The Prosecution Team has had nothing to say about the See ACL Factual Rebuttal, Ref. 17. 







PROSECUTION TEAM ACL FACTUAL REBUTTAL 
 


Page 10 of 39 
 


            FACTS PRESENTED IN OPPOSITION                                         FACTS PRESENTED IN REBUTTAL 


photographs taken in May 2016, which show that the island was 
very green.  (Opp., p. 43.) 


 
The photographs provided by the Dischargers represent a snapshot in 
time and do not include scientific analysis of what the photographs 
represent, such as context relative to seasons of regrowth and 
periods of senescence and comparisons to nearby reference sites. 
This is provided by the Prosecution Team.    


19 There is no direct evidence of harm to any endangered fish.  Dr. 
David Mayer, has explained that the Prosecution Team’s 
conclusion that harm was “likely” assumes the channels were 
entirely beneficial to the endangered species, failing to consider 
the effects of predation. There is insufficient information to 
conclude that the channels provided a net benefit.   The borrow 
ditch is substantially wider and deeper than the preceding 
ditches, thereby providing improved habitat for endangered fish. 
(Opp., pp. 2, 15-16, 25-26, 44 and 50.) 


See ACL Factual Rebuttal, Ref. 11.  
 
There is scientific consensus that (1) restoration of tidal marshes in 
the San Francisco Estuary/Sacramento-San Joaquin Delta benefits 
many fish species; and (2) tidal marsh channels with vegetated banks, 
such as those found at the island prior to unauthorized levee 
construction, provide important outmigrating habitat for juvenile 
salmonids (CAO Expert Response, Ex. 22).   
 
For example, Dr. Keeler-Wolf notes in the CDFW Review that “the 
wetlands at the Site would have contributed to food web productivity 
and export to the Bay in support of Delta smelt, and feeding habitat 
for threatened and endangered species of salmonids, and the 
wetlands impacted at the Site could have been viable habitat for the 
following State Sensitive Species: Black Rail, Ridgway’s rail, salt marsh 
yellowthroat, Suisun song sparrow, salt marsh harvest mouse, and 
longfin smelt.” (CDFW Review, Ex. 48, p. 1).  While there is no “body 
count” of the number of fish who died as a result of Dischargers’ 
unauthorized activities, there is no question that harm occurred. 


20 There is no evidence that Mr. Sweeney’s activities harmed 
waterfowl. The prosecution team’s activities harmed waterfowl 
because they prevented Mr. Sweeney from completing the duck 
ponds and planting vegetation that provides duck food.  (Opp., 
p. 15.) 


See ACL Factual Rebuttal, Ref. 11 and 12. 
 
 


21 Duck ponds provide better habitat for ducks than tidal marsh. 
(Opp., pp. 15, 17-18.) 


The USGS Study cited in the Opposition Brief describes how Suisun 
tidal marshes provided habitat for waterfowl and supported a very 
abundant waterfowl population long before conversion of any tidal 







PROSECUTION TEAM ACL FACTUAL REBUTTAL 
 


Page 11 of 39 
 


            FACTS PRESENTED IN OPPOSITION                                         FACTS PRESENTED IN REBUTTAL 


marsh to diked lands for any purpose (Waterfowl Ecology, Bazel Ex. 
28; ACL Expert Response, Ex. 46, § 1.3).  


   


 Factor 2 – The Physical, Chemical, Biological or Thermal Characteristics of the Discharge  


22 The material at issue is dirt, which is not toxic.  The number 
should have been zero.   (Opp., pp.31-32.) 


A factor of 0 would mean that the discharged material was benign 
and did not impact potential receptors. The Prosecution Team 
characterized the earthen fill material from levee construction as a 
sediment concern with a moderate level of concern to environmental 
receptor protection. The high level of fill discharged during levee 
construction is at least a moderate threat to receptors due to high 
potential for sediment clogging fish gills, burying of habitat, and 
smothering of organisms (Complaint, Ex. 5, Ex. A, p. A4).     
 
“All organisms in the soil placement path would be smothered, 
including terrestrial, benthic and epibenthic invertebrates that 
provide forage for birds and, in or near filled water areas, for 
fish…  Loose soil can also drop from excavator buckets. When over 
water such as the tidal channels that were filled, that loose soil would 
have entered the water column and increased turbidity. Any fish in 
the general area would have experienced increased turbidity levels 
and associated harm.”  (CAO Expert Response, Ex. 22, § 1.3). 
 
The Water Quality Control Plan for the San Francisco Basin (Basin 
Plan) is the master policy document that contains descriptions of the 
legal, technical, and programmatic bases of water quality regulation 
in the San Francisco Bay region. The Basin Plan identifies discharges of 
“dirt” as a concern through water quality objectives (objectives for 
sediment, settleable material, and suspended material) and 
prohibitions. The discharge of silt, sand, clay, or other earthen 
materials in quantities sufficient to cause deleterious bottom 
deposits, turbidity or discoloration in surface waters or to 
unreasonably affect or threaten the affect beneficial uses is 
prohibited (Prohibition No. 9). Basin Plan section 4.20.4 
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(Environmental Impacts of Dredging and Disposal in the Aquatic 
Environment) and Table 4-12, entitled “Potential Consequences and 
Impacts of Dredging and Dredged Material Disposal.”  Section 4.20.4 
states that dredging operations “cause localized and ephemeral 
impacts with related biological consequences.” Table 4-12 lists 
impacts associated with dredging, including bottom disturbance, 
suspended solids loading, dissolved oxygen reduction, mobilization of 
toxicants adsorbed to sediments and release of biostimulatory 
substances.”  
 
The potential for discharges of sediment is broadly regulated, 
demonstrating widespread concern regarding potential impacts.  For 
example: (1) on land (e.g., National Pollutant Discharge Elimination 
System General Permit for Storm Water Discharges Associated with 
Construction and Land Disturbance Activities, Order No. 2009-0009-
DWQ, as amended); (2) when working along streams and dredging 
(reporting of activities required pursuant to Water Code sections 
13260 and 13376); and (3) for levee work in the Suisun Marsh (in 
accordance with RGP3, the BCDC Suisun Marsh Protection Plan, and 
the SRCD Suisun Marsh Management Program).       


23 Water naturally carries sediments.  The Prosecution Team has 
not shown any increase in the ambient concentration of dirt.  No 
evidence that the dirt was toxic.  (Opp., pp. 31-32.) 


See ACL Factual Rebuttal, Ref 22. 


   


 Steps 2 and 3 – Per Day Assessments for Discharge Violations 


24 Mr. Sweeney worked five days a week and took a month off.  
Estimated time of work is 100-130 days. 


The Prosecution Team assessed days of discharge from the first 
evidence of fill placement until the hearing date for the 
Administrative Civil Liability complaint. Fill material has remained in 
place with a daily detrimental impact due to tidal blockage to the 
island interior and restriction of beneficial uses (Complaint, Ex. 5, Ex. 
A, p. A1). Additionally, continued mobilization of levee fill from 
erosion was observed during both the March 2, 2016, inspection and 
the October 4, 2016, site visit (Inspection Report, Ex. 6; Survey Memo, 
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Ex. 52). Mr. Sweeney’s and the Club’s levee construction was not 
permitted, and fill associated with unpermitted work is resulting in 
discharges into San Francisco Bay. 


   


 Step 4 – Adjustment Factors 


 Adjustment Factor – Culpability 


25 Mr. Sweeney had never heard of a 401 water quality 
certification before starting work on the levee.  He obtained a 
regional general permit, known as “RGP3”, from the U.S. Army 
Corps of Engineers (the “Corps”). RGP3 authorizes repairs of 
levees at duck clubs. The Regional Board did not participate in 
that permitting.  (Opp., p. 2.  See also pp. 7-10 and 40.)   


The Water Board has already found that unauthorized work 
performed by the Dischargers was not maintenance and was not 
permitted or permittable under RGP3  and the Water Board’s  related 
Water Quality Certification for RGP3 (RGP3 Cert., Bazel Ex. 7, ACL 
Proceeding; CAO, Ex. 32a, Finding 73). The legal brief explains the 
authorities establishing that ignorance or mistake of law is not an 
excuse.  In this case, there was no ignorance of the law. 
 
Mr. Sweeney had full notice of the Clean Water Act sections 301, 404, 
the State permitting program for levees in jurisdictional waters three 
years prior to starting the levee construction at Point Buckler.  Mr. 
Sweeney has interests in five duck clubs, Chipps Island, and Spinner 
Island in addition to Point Buckler (Sweeney Letter to Owners, Ex. 
38b, p. 2.  See also News10 article, Ex. 59b [Sweeney owns three 
Delta islands]).  In 2008, Mr. Sweeney applied for a permit through 
SRCD to replace floodgates on Spinner Island (Ex. 19a)  In 2011, he 
contacted SRCD to inquire about obtaining an emergency permit for a 
broken levee, specifically asking which permits were in effect for 
maintenance and dredging on Chipps Island (June 20, 2011 e-mail, Ex. 
38a). On June 23, 2011, Mr. Sweeney e-mailed Mr. David Wickens at 
the Army Corps saying he needed to get a permit as soon as possible 
to fix the break at Chipps Island and asked what form to fill out (Ex. 
38a). Mr. Wickens replied that Mr. Sweeney should work with SRCD 
to see if Mr. Sweeney’s suggested repair of placing storage containers 
in the broken levee would comply with RGP3; but if RGP3 was not 
suitable to authorize said repairs, to continue to coordinate with 
SRCD and contact the Army Corps again for additional guidance (June 
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23, 2011 email, Ex. 38a). This clearly gave Mr. Sweeney notice that 
levee repairs may not comply with RGP3.   
 
Mr. Sweeney’s past actions on other properties demonstrate that he 
knew that permit coverage was necessary for levee modifications, 
indeed modifications that are miniscule in comparison to the 
activities at Point Buckler. Yet despite this knowledge, he never 
contacted the SRCD for permit coverage for Point Buckler. 
Additionally, Steve Chappell, Director of SRCD, stated during the 
August 10, 2016, CAO hearing that “[i]n my time as a member of the 
Resource Conservation District and as the Executive Officer, there 
were no permitted activities authorized or conducted at the site, that 
I’m aware of.” (Hearing Transcript, Ex. 32b., p. 112). 
 
Mr. Sweeney received a full description of Clean Water Act sections 
301 and 404 compliance in the Notice of Alleged Violation the Army 
Corps issued on October 24, 2011, for his unauthorized levee repair 
work below the High Tide Line and Mean High Water at Club 915 on 
Chipps Island (Ex. 40a). The Notice of Alleged Violation explains that 
when Mr. Sweeney sunk a metal shipping container into the breached 
portion of the levee and filled it with dredge material, those activities 
did not comport with RGP3. It further explains that under Clean 
Water Act section 301, “it is illegal to discharge any dredged or fill 
material without a permit issued by the Corps of Engineers pursuant 
to Section 404 (33 U.S.C. § 1344) of the Clean Water Act.”  Clean 
Water Act Section 404, subdivisions (g) and (h) describe how states 
may administer their own individual and general permits, putting 
Dischargers on notice of a permitting program with the State of 
California. 
 
The Dischargers have continuously claimed that Mr. Sweeney thought 
that his activities on Point Buckler Island were covered by the RGP3 
permit. Language in RGP3 itself clearly identifies the certification 
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process by the Regional Water Board. For instance, Permit Special 
Condition 6. states: 
 


All parties must comply with the attached conditions of the 
State of California San Francisco Bay Regional Water Quality 
Control Board Certification, dated June 27, 2013, Title, 
“Subject: Conditional Water Quality Certification for the 
Reginal General Permit Number 3 Reissuance Project, Suisun 
Marsh, Solano County”, (CIWQS Place ID: 792443).    
 


(Dischargers’ Exhibit A; RGP3, PT’s Ex. 2b, p. 8) Page 2 of the Regional 
Water Board’s June 27, 2013, letter regarding Conditional Water 
Quality Certification for the Regional Permit Number 3 Reissuance 
Project, Suisun Marsh, Solano County, states, “[w]e have determined 
that the Project, as proposed, will not violate State water quality 
standards, and accordingly issue conditional Clean Water Act Section 
401 water quality certification for the Project.” (Dischargers’ Exhibit A 
and Bazel Ex. 7). The RGP3 itself explains the requirement for a 401 
Certification.  


26 Duck clubs rarely need a 401 certification.  The Prosecution 
Team has not identified a single 401 certification issued to a 
duck club. 


We agree that Duck Clubs performing maintenance activities rarely 
need an individual 401 certification from the Board beyond the 
Board’s Certification of the RGP3 (401 Certifications, Ex. 51). That is 
because many maintenance activities performed by duck clubs are 
regulated under the Corps RGP3 and the relate Water Board RGP3 
certification. Duck club maintenance activities that require dredging 
in tidal areas are regulated under the Corps Letter of Permission 
Procedure for the Suisun Marsh Dredging Program and the Water 
Board’s certification of the Suisun Marsh Exterior Levee Maintenance 
Dredging Program (Bazel Ex. 7; PT Ex. 51b). However, the activities 
conducted by the Dischargers far exceed those that could be 
considered maintenance (ACL Rebuttal Ref. 10, 25).  
 
The Water Board has also issued 401 certifications for the Blacklock 
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Restoration Project and the Tule Red Tidal Restoration Project (two 
duck clubs that were restored to tidal marsh) as well as the 
Department of Water Resources’ Roaring River Distribution System 
fish screen sediment removal project. In all these cases, the Water 
Board issued 401 certifications because proposed activities in 
managed wetlands were not authorized under RGP3 (401 
Certifications, Ex. 51). 


27 The Corps visited the island and did not tell Mr. Sweeney he 
needed a 401 certification. Mr. Sweeney filled out an application 
for RGP3 and the Corps staff person took it with her.  It was not 
produced in a response to a FOIA request and the Corps only 
located it in the past few weeks. The Corps did not communicate 
that a 401 certification was needed. Corps said “after the fact” 
permit could be issued. (Opp., p. 3.  See also pp. 7-10 and 39.) 


See ACL Factual Rebuttal, Ref 25. 
 
The Dischargers were well aware of the need for a permit and how to 
seek one, and the statement regarding the Corps’ possible issuance of 
an “after the fact” permit is not relevant. This Board has already 
found that the Dischargers performed work without permits in 
violation of the Basin Plan and CWA sections 301 and 401 (CAO, Ex. 
32a, Finding 72). 
 
Water Board staff is unaware of the derivation of the application or 
why it was not previously located.   


28 Mr. Sweeney asked SRCD about permitting; SRCD observed the 
levee repair; SRCD did not ask Mr. Sweeney to get a permit. 
(Opp., pp. 2-3.  See also pp. 10 and 39-40.) SRCD was aware of 
construction, but did not communicate any violations during 
construction. (Id. at pp. 9 and 39-40.) 


See ACL Factual Rebuttal, Ref. 25 and 26. 
 
Mr. Sweeney stated he believed he needed to gain work 
authorization under RGP3 for the work. Due to his involvement at 
Spinner and Chipps Island, he was aware of RGP3. However, he chose 
not to follow the RGP3 authorization procedure for work at Point 
Buckler, and an application was never received (RGP3, Ex. 2b, p. 7; 
CDO, Ex. 10a, Ex. B, Paras 15-17; Spinner Work Request, Ex. 19a; 
Hearing Transcript, Ex. 32b, p112-114; 2011 Emails, Ex. 38a; BCDC 
Transcript, Bazel ex. 4, p.82-84). 
 
The first statement is hearsay (see Evidentiary Objections) and SRCD 
staff will be present at the December 14, 2014, hearing to address any 
issues raised regarding SRCD involvement with the Dischargers (BCDC 
Transcript, Bazel Ex. 4, p.82-84). 
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29 Mr. Sweeney contacted BCDC and was told that Point Buckler 
was not within BCDC jurisdiction. (Opp. pp. 8 and 10.) BCDC was 
aware of construction, but did not communicate any violations 
for seven months. (Id. at p. 9.) 


BCDC staff have no recollection of communicating with Mr. Sweeney 
that Point Buckler Island is not within BCDC jurisdiction and believe 
Mr. Sweeney drew false conclusions from second-hand information 
(Declarations, Ex. 49a and 49b; BCDC Recommended Decision, Ex. 
49c, p.19). Additionally, BCDC staff contacted Mr. Sweeney to 
communicate violations after determining that the site was not part 
of an authorized restoration or mitigation project (BCDC 
Recommended Decision, Ex. 49c, p. 20).   
 
BCDC staff will be present at the December 14, 2016, hearing to 
address any questions that might be raised concerning BCDC 
involvement with the Dischargers. 


30 The Regional Board was invited on a site visit in November 2014, 
but did not attend. (Opp., p. 9.) Duck clubs usually are permitted 
through RGP3, which does not involve communication with the 
Regional Board. (Id. at p. 10.) The Prosecution Team issued the 
July 2015 Notice of Violation and September 2015 CAO before 
touring the island in October 2015. (Ibid.)  Mr. Sweeney met 
with the Prosecution Team in October and November 2015 to 
establish a “permitting track” for a duck club and kiteboarding 
club, which the Prosecution Team was not receptive to in 2015 
but has now agreed to the concept. (Id. at p. 11.) 


See ACL Factual Rebuttal, Ref. 25 and 26. 
 
Water Board staff (Agnes Farres) asked to attend the November 2014 
site visit, but was not included.   
 
We previously briefed the Water Board on the findings of the 2015 
CAO, which were based on sufficient information, including historical 
and current aerial photos; three letters from BCDC describing the 
nature of activities and violations; and conversations with staff at 
BCDC and CDFW describing the results of their November 2014 site 
inspection (Factual Rebuttal, Ex. 45, Ref. 63). 
 
Water Board staff met with the Dischargers in October and November 
2015 to discuss unauthorized activities and tidal restoration of the 
island. We have previously briefed this Board on how Water Board 
staff have and continue to meet and work with the Dischargers to 
permit planned recreational uses on the island. However, any plans or 
permit applications may be submitted separately or in parallel with 
work done to comply with tasks in the CAO, namely tidal restoration 
(CAO, Ex. 32a, Findings 35 and 40; Factual Rebuttal, Ex. 45, Ref. 45.)  
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To date, Dischargers have failed to provide any detailed plans for 
restoration.  (July Minutes, Ex. 36a; Oct. Minutes, Ex. 53a )  The 
Interim Corrective Action Plan submitted on November 10, 2016, is 
similarly deficient and fails to provide a reasonable plan for 
restoration.  The ICAP lacks significant and substantive information 
necessary to be acceptable. It does not provide sufficient technical 
justification to demonstrate that proposed corrective actions will be 
effective or implementable or that it will meet the goals stated above. 
Several of the proposed actions may result in additional harm to 
water quality functions and values at Point Buckler. Information 
missing from the ICAP includes acceptable performance and success 
criteria, environmental observations and analysis to support proposed 
restoration actions, and an acceptably detailed workplan for 
completing the interim restoration work. The workplan omits, for 
example, a schedule for obtaining the permits and other approvals 
necessary to complete the work. Water Board staff has been 
requesting some of this information for more than a year, since the 
September 11, 2016, issuance of CAO No. R2-2015-0038. (ICAP 
Recommendation, Ex. 53c.) 


31 In comparison, Mr. Sweeney understood that he needed a 
permit (actually a lease) from the State Lands Commission for 
the dock at Point Buckler. He therefore applied for an obtained a 
lease. (Opp., p. 8.) 


Mr. Sweeney did not obtain a lease for the unauthorized boat dock 
until after it was already constructed. Mr. Sweeney installed a small 
boat dock on the island by April 2013, and replaced this with a larger 
dock by February 2014. The State Lands Commission authorized his 
lease on February 20, 2015 (Expert Report, Ex. 11, App. K, p. K-3; 
Official Records, Ex. 12c). Mr. Sweeney stated during the BCDC 
Enforcement Committee meeting, “[y]eah, it was a massive dock so I 
cut it in half and wedged it into the existing pilings at Point Buckler.”  
(Bazel Ex. 4, p.50, line 7 and 8.) However, at least two new pilings 
were installed as part of this endeavor (Expert Report, Ex. 11, App. K, 
Figs. K-5, K-18).  


32 The Prosecution Team acknowledges that Mr. Sweeney obtained 
coverage for the work at Chipps Island under the Corps’ general 
permit RGP3.  No separate 401 certification was needed for that 


See ACL Factual Rebuttal, Ref. 25.   
 
The language of RGP3 describes the limitations of that permit and the 
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work and the Regional Board had no involvement in the matter.  
The events at Chipps Island did not put Mr. Sweeney on notice 
of the need for a 401 certification and the Prosecution Team 
does not argue to the contrary. (Opp., p. 38.) 


need to comply with the conditions of the Water Board’s 401 
Certification for RGP3.  Maintenance activities authorized under RGP3 
are required to comply with the Water Board’s RGP3 certification, as 
specified by Permit Special Conditions #6 (RGP3, Ex. 2b; RGP3 401 
Certification, Bazel Ex. 7). The proposed levee repair at Chipps Island 
was maintenance initially authorized under RGP3 and the Water 
Board’s RGP3 certification. However, Mr. Sweeney conducted the 
levee repair work in violation of RGP3. (Army Corps Notice, Ex. 40a.) 


33 Mr. Sweeney’s levee-building activities were intended to restore 
the duck ponds. (Opp., pp. 7 and 19.) 


See ACL Factual Rebuttal, Ref. 11. 
 
Mr. Sweeney only began to claim his intent to restore duck ponds 
after BCDC discovered the unauthorized levee construction, and after 
BCDC gave Mr. Sweeney a copy of a management plan for a duck club 
(IMP) during a site inspection in November 2014. Mr. Sweeney did 
not construct any crescent ponds on the island until January 2015. 
However, these crescent ponds were not consistent with how duck 
ponds are constructed in other managed wetlands and had degraded 
water quality (Inspection Report, Ex. 6; CDO, Ex. 10a, p.7; Expert 
Report, Ex. 11, App. K, Fig. K-31; BCDC Complaint, Ex. 26b, p.9).  
 
Mr. Sweeney has made numerous claims that the unauthorized levee 
construction was protected under the IMP and that his work was to 
restore duck ponds. Since it is not possible to know his intent or what 
he may have done, we refer to records and actions taken. Mr. 
Sweeney’s early statements mention kiteboarding and his plans to 
develop the island without permits (Club’s Facebook Post, Ex. 19b). 
He proceeded to construct an unpermitted levee without adequate 
water control structures to manage a duck club (one tide gate 
installed; the IMP called for two 24-inch gates to adequately manage 
water at the island for its duck club, IMP, Ex. 26a), and the levee is 
being used to protect from tidal inundation structures associated with 
a kiteboarding business (Club’s Facebook Post, Ex. 29). Despite 
notices to stop work and obtain permits by BCDC in January 2015 
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(BCDC Letter, Ex. 17a) and staff at the Water Board in July 2015 (NOV, 
Ex. 9), the Dischargers continued to develop the island for 
kiteboarding activities (place unauthorized structures on tidal 
wetlands (structural fill)), create a website for a kiteboarding club, 
hold an open house for club members, and operate a kiteboarding 
business (NOV, Ex. 9; Club’s Facebook Post, Ex. 29; Ex. 19i; Ex. 55e; Ex. 
55f). While the Dischargers refer to stop work requests as an 
impediment to restoring duck ponds at the island, at the same time 
the Dischargers ignored stop work requests and continued to develop 
the island so that they could operate a kiteboarding business. Duck 
hunting was not initially mentioned on the Point Buckler Club 
website, and was added only after the Prosecution Team issued its 
tentative CAO and ACL complaint in May 2016 (Club Website, Ex. 19j). 
Outside of his defense against regulation and enforcement, Mr. 
Sweeney is “Living the Delta lifestyle to the fullest. Kite private islands 
and show others the secrets of adventure kiting. The ultimate retired 
dude lifestyle:)” (Sweeney Twitter, Ex. 55c). 


34 Mr. Sweeney brought a disc and roller to plant duck food, but 
did not complete the work because the agencies objected.  
(Opp., p. 19.) 


See ACL Factual Rebuttal, Ref. 33. 
 


   


 Adjustment Factor – Cleanup and Cooperation 


35 Mr. Sweeney cannot be blamed for the many months the 
Prosecution Team took to consider a permitting track. (Opp., p. 
37.) 


ACL Factual Rebuttal Ref. 36 through 40 
 
Despite Water Board staff’s attempts to provide information over 
more than a year, the Dischargers have neither submitted permit 
applications nor prepared and submitted substantive information that 
could serve as a prelude to permitting. (June Minutes,  Ex. 13k; July 
Minutes, Ex. 36a; Oct. Minutes, Ex. 53a.; ICAP Recommendation, Ex. 
53c.)  
 
Staff from the Water Board and other regulatory agencies (BCDC and 
EPA) met with the Dischargers and provided input for permitting and 
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restoration of the island. Despite the efforts to supply ample 
information and time for the Dischargers to prepare relevant plans for 
the island nothing substantial has been provided to date.  
 
Water Board staff along with staff of EPA and BCDC met with the 
Dischargers three times (in June, July, and October 2016) to discuss 
conditions and plans for the Island and to describe the permitting 
process with the respective agencies. During the June 2016 meeting 
the Dischargers wished to clarify a permitting path forward. In 
response, the agencies described general permitting requirements. 
The Dischargers agreed to prepare a plan/proposal of current and 
future use of the island. In the July meeting the Dischargers provided 
a single draft concept drawing for the island and initial discussions 
included input from the agencies about permitting that would need to 
be considered and what the Dischargers should have for the next 
meeting considering the tentative CAO. In the October meeting the 
Dischargers provided only an inadequate draft Interim Corrective 
Action Plan that lacked sufficient detail and technical justification for 
staff to provide input (June Minutes, Ex. 13k; July Minutes, Ex. 36a; 
Oct. Minutes, Ex. 53a; ICAP Recommendation, Ex. 53c.).  


36 No regulatory agency has ever asked Mr. Sweeney to restore the 
tidal flow by opening the tide gate, refuting the conclusion that 
it is necessary to do so. (Opp., p. 14, 37.) 


Both the 2015 CAO and 2016 CAO require the Dischargers to submit a 
plan designed to restore tidal action. The CAO and the Water Board 
do not prescribe the means or methods for tidal restoration (2015 
CAO, Ex. 8a, Provision 2; CAO, Ex. 32a, Provision 2). It has been up to 
the Dischargers to submit a plan for returning tidal flow to the island 
interior, which may include reopening the tide gate. Prosecution staff 
has asked Dischargers to take into account that any planned use of 
the tide gate needs to consider water exchange and potential 
impairments to water quality, consistent with how duck clubs manage 
discharges during cycles of flooding and draining wetlands.  (Exs. 1.d., 
2.b., 3.g., 27, 31, 53.c.).During meetings with the Dischargers, Water 
Board staff has emphasized the urgency and need to restore tidal 
action (June Minutes, Ex. 13k; July Minutes, Ex. 32a, Oct. Minutes, Ex. 
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53a). 


37 Mr. Sweeney agreed to perform investigations.  (Opp., p. 37.) During a November 20, 2015, meeting, Mr. Sweeney agreed to 
provide additional information including (1) the extent of waters of 
the State on the island before and after construction activities; (2) a 
topographical survey; (3) a description of current and intended future 
activities on the island; (4) the date(s) excavation from the borrow 
ditch and levee construction began; (5) documentation of his claims 
that the island was operated as a managed wetland from 1984 until 
Mr. Sweeney purchased the island in 2011; and (6) documentation of 
his claim that the island is “mitigation.” Water Board staff requested 
that information be provided by February 15, 2016. To date, we have 
not received any of this information from the Dischargers (Submittal 
Request, Ex. 13c). 


38 Mr. Sweeney did not refuse to complete the work due in 
February 2016.  Mr. Sweeney’s attorney tried to meet with the 
Prosecution Team; they refused to meet until they collected the 
data Mr. Sweeney offered to collect. 


Both the Dischargers and the Prosecution Team had agreed that 
onsite data would benefit all parties (Submittal Request, Ex. 13c) and 
inform the decision-making process, and the Dischargers agreed to 
provide information to assess the extent of impacts to waters of the 
State (Club Request, Ex. 15d). Because the Dischargers were failing to 
provide this information, Water Board staff requested permission to 
access the island and because Water Board staff was not granted 
timely access after four requests, staff obtained an inspection warrant 
from Solano County Court (Warrant Files, Ex. 7; Submittal Request, Ex. 
13c).  


39 In July, Mr. Sweeney submitted a conceptual proposal to restore 
some tidal flow, retain a duck pond, and use a small area for 
kiteboarding. (Opp., p. 18.) 


The Dischargers submitted a conceptual sketch consisting of a single 
annotated aerial image of the island during the July 22, 2016, 
meeting, depicting a duck club and kiteboarding facilities on the 
island. The Dischargers proposed four breaches in the levee, but 
provided no scientific basis for the proposed breaches, such as 
hydraulic analyses. The Dischargers’ proposal did not demonstrate 
that sufficient tidal flow would be restored or how much tidal 
restoration would be achieved. Further, the Dischargers were 
generally opposed to any discussions regarding mitigation (July 
Minutes, Ex. 36a; Draft Concept, Ex. 36b). 
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40 Mr. Sweeney will be submitting a draft interim corrective action 
plan for a meeting in October, as called for in the CAO, along 
with additional materials.  (Opp., p. 19.) 


During an October 25, 2016, the Dischargers’ representatives 
submitted a draft interim corrective action plan (draft plan) for 
discussion. Water Board staff noted that the draft plan proposed 
interim corrective measures and recreational uses that were not 
compatible with tidal restoration. Water Board staff said the draft 
plan did not provide sufficient detail and technical justification, 
specifically noting that (1) proposed application of herbicides was not 
appropriate or approved for use at aquatic sites; and (2) no hydraulic 
analysis was provided to demonstrate that proposed corrective 
actions will provide sufficient tidal flow. Water Board staff expressed 
frustration regarding the failure to provide this data after the explicit 
request to do so at the July 22, 2016, meeting (July Minutes, Ex. 36a.; 
Oct. Minutes, Ex. 53a). The Dischargers subsequently submitted a 
modestly-revised Interim Corrective Action Plan (ICAP) on November 
10, 2016. However, the revised ICAP did not include necessary detail, 
including hydraulic and water quality analyses, necessary to 
determine if it would meet the tidal restoration goals, and some 
proposed actions, including application of an herbicide, proposed tide 
gate operation, and discharge of ponded water potentially low in 
dissolved oxygen, seemed likely to result in further harm to beneficial 
uses. Additionally, the revised ICAP lacked an acceptably detailed 
implementation plan. For example, its implementation plan did not 
include a proposed schedule for obtaining permits or consulting with 
the relevant agencies.  (ICAP Assessment, Ex. 53c.) 


   


 Step 6 - Ability to Pay and Ability to Continue in Business 


 Ability to Pay 


41 The Prosecution Team has miscalculated Mr. Sweeney’s net 
worth, and not given enough weight to Mr. Sweeney’s inability 
to pay. Mr. Sweeney has no income, and very little in the way of 
cash and liquid assets. His net worth is zero or negative. He does 
not have enough money to pay a six-figure fine. (Opp., p. 1.) 


 Assets include landing craft valued at less than $895,000 


As Baykeeper told the Water Board, “[t]his is the most egregious 
illegal fill of tidal marshland in the Bay’s recent history.” (Nov. 2015 
Transcript, Ex. 20a). The proposed penalty is, accordingly, the highest 
proposed by staff for illegal fill activities. The proposed penalty 
calculation includes an ability to pay analysis that is based upon  
diligent efforts by the Prosecution Team to search information that is 







PROSECUTION TEAM ACL FACTUAL REBUTTAL 
 


Page 24 of 39 
 


            FACTS PRESENTED IN OPPOSITION                                         FACTS PRESENTED IN REBUTTAL 


(has been for sale for three years).   


 Net worth of $4.2 million is not enough to pay a penalty 
of $4.6 million, permits for  and implementation of 
restoration, and BCDC penalty of ~$1 million.  


 Robert Bucci declaration 


 Mr. Sweeney has no income and almost no cash. 


 Point Buckler Island has a negative value, considering 
cost of restoration. 


 Property purchased in July 2015 has a residual value of 
$160,000. 


 Second home was sold and should not factor into 
calculations. 


 Proceeds from the Tiburon property were invested in 
Point Buckler Island and other activities are not in cash 
form. 


 Mr. Sweeney’s assets are no greater than $3.4 million. 
(Opp., pp. 3-4, 19, 32-36.) 


publicly available for the Dischargers. Most financial information is 
not publicly available, and it is therefore the Dischargers’ burden to 
disclose financial records if there is a claim of inability to pay the 
proposed liability. Not only has Mr. Sweeney not provided any 
evidence of income and assets, other than unsupported declarations, 
he has also failed to provide any evidence of Point Buckler Club’s 
finances. 
 
On May 17, 2016, the Dischargers received notification of the ACL 
complaint and an attached ACL fact sheet that lists the kinds of 
information that would be used for establishing ability or inability to 
pay a penalty (e.g., tax returns, living expenses, bank account 
statements, investment statements, real estate documents, vehicle 
ownership, credit card statements, and mortgage loan statements). 
 
The Prosecution Team has advised the Dischargers that the financial 
information provided by Mr. Sweeney and in Robert Bucci’s 
declaration is unsupported and discloses too few specifics to support 
an inability to pay defense (Nov. 2016 email thread, Ex. 54). 


42 Mr. Sweeney has additional liabilities including $450,000 for a 
previous debt, $300,000 for consultants and lawyers, and an 
expected $772,000 BCDC fine. (Opp., p. 35.) Total estimated 
liabilities total nearly $8.5 million and net worth minus $0.2-5.1 
million. (Opp., pp. 35-36.) 


The claims of additional liabilities that Mr. Sweeney has concerning 
previous debt and consultant and lawyer fees, as well as net worth, 
are unsupported and unreliable. (ATP Memo, Ex. 47a.) 


43 A penalty is inconsistent with restoring the island. (Opp. p. 19.)   Penalty and restoration of the Island are two different types of 
enforcement actions. An ACL penalty is assessed for past actions and 
is justified in this case to deter future harmful conduct and assure 
equity between those who choose to comply with regulatory 
requirements and those who violate them (Enf. Policy, Ex. 1e; 
Complaint, Ex. 5; CAO, Ex. 32a). A CAO is issued for future actions that 
are needed in this case to restore damaged tidal wetlands and 
beneficial uses at the island (CAO, Ex. 32a).  


44 The cost of restoration includes: The Prosecution Team cannot comment on costs of restoration 
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Permitting ($1.1 million) 
Restoration ($3-6 million) 
(Opp., pp. 19-20.) 


because it has not received any permit application nor a plan with the 
necessary analyses to evaluate restoration. (June Minutes,  Ex. 13k; 
July Minutes, Ex. 36a; Oct. Minutes, Ex. 53a.; ICAP Recommendation, 
Ex. 53c.).  
 


   


 Ability to Continue in Business 


45 The penalty will prevent Mr. Sweeney from continuing in 
business. (Opp., pp. 36-37.)   


The opposition brief cites to no evidence. Mr. Sweeney states that he 
has been retired since 2001 and has no net taxable income; however, 
net taxable income is not representative of cash flow as several 
allowable non-cash expenses and adjustments in the tax code can be 
used to reduce or offset tax liability, but do not affect cash flow (ATP 
Memo, Ex. 47a [noting that in order to obtain such large financial 
obligations, Mr. Sweeney must have sufficient assets]).  It is 
reasonable to assume that Mr. Sweeney has no financial issues 
preventing him from securing debt.  If Mr. Sweeney has no income, 
then it is unclear what business he will be unable to continue. 
 
Point Buckler Club, LLC has also failed to provide any evidence of 
finances, liabilities, or an inability to pay. The Prosecution Team has 
performed an analysis of publicly available information to determine 
the finances of the Club. Mr. Sweeney loaned the Club $1.2 million 
using the Point Buckler property as collateral, making the land value 
conservatively equal to this amount. Ten memberships to the Club 
were available for purchase (Club’s Facebook Posts, Ex. 19i; Ex. 55e; 
Ex. 55f) and using 50% of land value equal to the membership value, 
the Prosecution Team estimated that value at $600,000 (Complaint, 
Ex. 5., p. A13). One member of the Club, Jeff Katka,  identified himself 
as a partner/operator in 2014 and has been involved with seeking 
other members (Jeff Kafka Facebook Posts, Ex. 55a; Club’s Facebook 
Post, Ex. 19i). 


   


 Step 7 – Other Factors as Justice May Require  
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 Consistency With Prior Penalties 


46 Cedar Knolls 


 14.2 acre parcel; filled two wetlands and associated 
streams 


 Only paid $85,000; $1,742,000 suspended as long as 
restoration occurred; $100,000 suspended as long as 
mitigation and monitoring occurred. 


(Opp., pp. 23-24.) 


In the Cedar Knolls case, substantial negotiations occurred prior to 
the adoption of the currently effective Enforcement Policy and 
associated penalty calculator (adopted May 20, 2010), and is not 
directly comparable to the enforcement matter of John D. Sweeney 
and Point Buckler Club, LLC, for at least two reasons: (1) the 
Dischargers did not choose to pursue a settlement path to both come 
into compliance and resolve a penalty; and (2) the Water Board and 
Cedar Knolls Vineyards agreed to use the Enforcement Policy adopted 
in 2002 for the stipulation and enforcement order (Bazel Ex. 33, p. 6). 


47 Other penalties were assessed on large corporations that can 
easily pay a multi-million-dollar penalty. (Opp., p. 22.) 


The ability of Mr. Sweeney and Point Buckler to pay is discussed 
above. (ACL Factual Rebuttal, Ref. 41-45.) 
 
The Enforcement Policy does not distinguish between large 
corporations or private individuals.  


48 The Kinder Morgan matter was more egregious, involving 
123,732 gallons of oil discharged into a duck club.  (Opp., p. 22.) 


The Kinder Morgan case is not directly comparable. The cited 
document is a consent decree prepared by the U.S. Department of 
Justice and is not an enforcement proceeding of the Water Board. 
Additionally, the action predated the Enforcement Policy and 
associated penalty calculator (adopted May 20, 2010), which seeks to 
fairly and consistently implement [liability provisions of the Water 
Code] for maximum enforcement impact to address, correct, and 
deter water quality violations (Enf. Policy, Ex. 1e, p. 9).  


49 The harm here is not comparable to other cases involving toxic 
discharge and fish kill, including 29 steelhead trout (harm level 
of 4). (Opp., p. 26.) 


The potential for harm is far greater in this case as multiple federally 
and state listed species were affected as well as critical habitat for five 
federally listed species. Additionally, the harm in the case referred to 
against SFPUC (R2-2014-1003) had an acute (a one day event) effect 
on beneficial uses as opposed to this case, where beneficial uses have 
been restricted since 2014. 


50 The harm here is more comparable to a discharge of millions of 
gallons of raw sewage and toxic substances into Corte Madera 
Creek, home to steelhead trout and Chinook salmon (harm level 
between 1 and 2). (Opp., p. 26.)   


The harm to beneficial uses calculated in the cited case against 
California Water Service Company (R2-2016-1012) was actually a 4, 
not “between 1 and 2”. Additionally, the unauthorized discharge in 
that case was potable water and not raw sewage. The potential for 
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harm was calculated as higher for the Point Buckler matter because 
beneficial uses have been restricted since 2014 and both state and 
federal threatened and endangered species were affected. 
Additionally, critical habitat for 5 federally listed species was altered 
and would be considered “take” under the Endangered Species Act 
(ACL Expert Response, Ex. 46, § 1.5). 


51 The toxicity of dirt should be a zero compared with chloramines 
released in the Cal Water case. 


The Cal Water case involved a potable water (chloramines) release to 
a creek and is not directly comparable to the matter.  A settlement 
was reached with the Water Board and the discharger. Additionally, 
the Enforcement Policy provides a consistent approach and analysis 
of factors to determine administrative civil liability and a factor of 2 
for cases of dredge and fill is consistent with prior enforcement 
actions. Orders R2-2015-1003 (OG Property), R9-2014-0044 (Scripps 
Mesa), R5-2014-0568 (Caltrans Sonora Bypass),R5-2013 (Donahue 
Schriber Asset Management Corp; Rocklin Crossings), and R9-2011-
0048 (Jack Eitzen), all of which assessed a score of 2 for toxicity in 
cases involving sediment discharges. Also, the enforcement policy 
states that “…with respect to liability determinations, each Regional 
Water Board, and each specific case, is somewhat unique.” (Ex. 1e, p. 
10)  


52 In October 2015, Mr. Sweeney met the first required deadline 
and submitted a technical report and additional information. 
(Opp., p. 10.) Mr. Sweeney proposed to conduct extensive 
additional scientific studies, including a topographic survey, in 
return for an extension of the second deadline, which at that 
time was set at January 1, 2016. 


See ACL Factual Rebuttal, Ref. 35-40.  
 
We have previously briefed the Water Board on the Dischargers’ 
October 2015 submission of a technical report entitled “Conditions at 
Point Buckler.” This report inadequately characterized the extent of 
impacts to waters of the State. The report (1) erroneously assumed 
that mean high water correlates with the debris line; (2) made the 
mistaken assumption that the extent of jurisdictional waters of the 
State and United States are limited to areas below mean high water; 
(3) made no estimate of the extent of tidal marsh on which fill was 
placed; and (4) grossly underestimates the actual volume of fill placed 
within waters of the State and United States (Expert Report, Ex. 11; 
Expert Response; Factual Rebuttal, Ex. 45, Ref. 47).   
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During a November 20, 2015, meeting, Mr. Sweeney agreed to 
provide additional information to assess the extent of impacts to 
waters of the State and also requested a second extension for 
submittal of a Corrective Action Workplan. However, Mr. Sweeney did 
not propose to collect additional information in return for a second 
extension. Water Board staff denied the second extension request 
due to lack of technical justification and the urgency and need for 
tidal restoration (Submittal Request, Ex. 13c; Extension Response, Ex. 
13d). 


53 The prosecution team refused to meet until they had inspected 
the island, canceled a February 2016 meeting, insisted on doing 
the work that Mr. Sweeney had offered to do, such that there 
was no reason for Mr. Sweeney to do it. (Opp., p. 12.)  


See ACL Factual Rebuttal, Ref. 38. 


   


 Step 8 - Economic Benefit or Savings 


54 The levee repair was intended to restore the duck ponds; the 
duck ponds have not been completed; the revenue generated by 
the duck club was zero.  The true economic benefit of the levee 
repair is zero; there is no revenue generated as a result of the 
levee repair. (Opp., pp. 40-42.) 


See ACL Factual Rebuttal, Ref. 33 
 
The opposition misconstrues “economic benefit,” as that term is used 
in the Enforcement Policy. Economic benefit is not limited to 
monetary gain, but also includes the savings derived from the 
violation (Enf. Policy, Ex. 1e, p. 20). In this case, the actions that would 
have been necessary to comply with the Clean Water Act and Water 
Code (not to mention CEQA) include getting a permit and mitigating 
for dredge and fill activities. These costs have been avoided to date. 
The Enforcement Policy directs the Water Boards not to adjust 
economic benefit “for expenditures by the discharger to abate the 
effects of the unauthorized conduct or discharge, or the costs to 
come into or return to compliance.  In fact, the costs of abatement 
may be a factor that demonstrates the economic extent of the harm 
from the violation.” (Ex. 1e, p. 21). Furthermore, no information has 
been provided regarding revenues and finances associated with Point 
Buckler Club, LLC. 
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55 The Prosecution Team did not provide the BEN model, the 
assumptions used for the model, or an explanation of how the 
calculation was done. (Opp., p. 42.) 


The BEN model is publicly available on the U.S. EPA website 
(https://www.epa.gov/enforcement/penalty-and-financial-models)  
along with documentation discussing its use and assumptions (BEN 
Model, Ex. 47c; BEN Manual, Ex. 47d).  
 


   


 Accusations of Vengeance/Retaliation/ Vindictiveness 


56 On December 23, 2015, Mr. Sweeney filed suit against Bruce 
Wolfe and the Regional Board in Solano Superior Court, and on 
December 28 moved ex parte for a stay.  He argued that the 
prosecution team had not complied with the due process 
requirements applicable to a cleanup and abatement order. The 
Court agreed, and issued the stay. 


There is nothing in the Order that indicates that there was any failure 
to comply with due process (Court Stay Order, Ex. 50a).  The Court 
ultimately dismissed the litigation as moot (Court Sustain Order, Ex. 
50b; Court Dismissal, Ex. 50c).   


57 In Solano Superior Court, Mr. Sweeney established that Regional 
Board staff routinely violate the due process rights of those who 
are issued cease and desist orders.  


See ACL Factual Rebuttal, Ref. 56 
 
The Court litigation had nothing to do with cease and desist orders. 


58 The Prosecution Team met with the District Attorney’s Office in 
Solano County “to recruit the District Attorney’s Office to join in 
the war against Mr. Sweeney.”  (Opp., p. 13.) 


Water Board staff members Brian Thompson, Benjamin Martin, Agnes 
Farres, and Office of Enforcement attorney, Laura Drabandt, met with 
District Attorney (DA) representatives to provide the status of the 
Prosecutions Team’s investigation and discuss the Water Board 
hearing process. The Prosecution Team and DA’s office have no joint 
prosecution agreement, and the DA has had no involvement to date 
in any of the Water Board proceedings.  


59 The Prosecution Team turned hostile in early January—
immediately after Mr. Sweeney prevailed in court, and the 
Prosecution Team rescinded the Initial Order.  (Opp., p. 38.  See 
also p. 49.) 
 
Here, there is a presumption of unconstitutional vindictiveness 
because there was no talk of penalties by either the prosecution 
team or BCDC staff before Mr. Sweeney filed his suit… (Opp., p. 
49) 


On July 22, 2015, the Water Board’s Watershed Management Division 
staff briefed Assistant Executive Officer Dyan Whyte about the 
unauthorized activities on the site and the potential harm. At this 
meeting Ms. Whyte, as the prosecution lead, advised staff on an 
enforcement strategy and directed staff to do the following (1) 
prepare a Notice of Violation informing Mr. Sweeney that he needed 
to cease all unauthorized activities at the site; (2) prepare a 13267 
letter requiring submittal of information needed for an ACL; (3) 
prepare a CAO requiring a restoration plan for the site; and (4) start 
an ACL case. This strategy was implemented months before Mr. 







PROSECUTION TEAM ACL FACTUAL REBUTTAL 
 


Page 30 of 39 
 


            FACTS PRESENTED IN OPPOSITION                                         FACTS PRESENTED IN REBUTTAL 


Sweeney filed suit and is consistent with enforcement staff’s 
approach to addressing violation where there is significant harm. 
(Whyte Decl., Ex. 58) 
 
Consistent with this approach, on July 28, 2015, Water Board staff 
sent the Dischargers a Notice of Violation for Filling Waters of the 
United States and State. Under the section “Statutory Liability” it is 
clearly stated that the Water Board reserves the right to seek 
monetary penalties for the violations (NOV, Ex. 9). Additionally, in a 
January 2015 letter, BCDC notified the Dischargers of violations and 
related penalties (Ex. 17a). 
 
The Prosecution Team’s priority has always been restoration of the 
island, with a focus on issuing a CAO to ensure prompt restoration.  
The Prosecution Team advised Dischargers early in the process that 
the issuance of a CAO was separate and not in the place of potential 
penalties for the violation (2015 CAO, Ex. 8a; NOV, Ex. 9).   


60 The severe penalty can only be explained as a vindictive 
response to Mr. Sweeney’s victory in Solano Superior Court.  
(Opp., p. 43.) 


Application of the Water Board Enforcement Policy promotes a 
consistent approach to assess administratively civil liabilities. The 
penalty is consistent with liability associated with the volume of fill 
discharge and its associated impacts. The calculation of the penalty is 
transparent and each factor and multiplier has been explained. 


61 On September 1, 2016, the Corps sent Mr. Sweeney a notice of 
violation for an issue related to Chipps Island. The Prosecution 
Team included a copy of that letter as part of its September 2 
submission in this penalty proceeding, and BCDC staff provided 
another copy on September 7 as part of a submission in a 
different penalty proceeding. The letter was coordinated among 
the agencies to characterize Mr. Sweeney as a scofflaw, and so 
that it would chill his speech and hurt him even more. (Opp., p. 
48.) 


The Enforcement Policy considers culpability and history of violations 
as factors. The documents are relevant to these factors.  
Furthermore, this letter was not coordinated amongst agencies and 
Mr. Bazel’s assertion that agencies are purposely trying to attack Mr. 
Sweeney is completely fabricated and unsubstantiated as discussed in 
the legal brief. In contrast, Mr. Sweeney has utilized Facebook as a 
means to attack and discredit agency staff with complete disregard of 
factual information (Suisun Marsh Property Owners Forum Facebook 
Post, Ex. 55b)  


62 Dr. Siegel produced an incorrect map.  Mr. Sweeney believes the 
errors in the 2004 map were intentional and has publicly 


We have previously briefed this Board on the Dischargers’ attempts to 
discredit Dr. Siegel (Siegel Decl. Ex. 23; Factual Rebuttal, Ex. 45, Ref 
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accused Dr. Siegel of scientific misconduct; Dr. Siegel is biased.  
(Opp., pp. 53-55.)  


68-69). 


   


 Bazel Declaration  


63 In October 2015, Mr. Sweeney’s consultants and me met the 
first deadline set out in the Regional Board’s initial cleanup and 
abatement order (the “Initial Order”) and submitted a technical 
report and additional information. (Para 11) 


See ACL Factual Rebuttal, Ref. 52. 


64 Although the prosecution team has since agreed to the concept 
of permitting kiteboarding and a duck club on the island (along 
with the restoration of most of the island), at that time they 
were not receptive to permitting anything. (Para 13) 


See ACL Factual Rebuttal, Ref. 30 and 35. 


65 Mr. Sweeney proposed to conduct extensive additional scientific 
studies, including a topographic survey, in return for an 
extension of the second deadline, which at that time was set at 
January 1, 2016. (Para 14) 


See ACL Factual Rebuttal, Ref. 52. 


66 Regional Board staff canceled a meeting that was set for 
February. They insisted on doing the work that Mr. Sweeney had 
offered to do. As a result, there was no point in Mr. Sweeney 
performing the work. (Para 18) 


See ACL Factual Rebuttal, Ref. 38. 


67 After many e-mails, Mr. Sweeney agreed to an inspection in 
early March. The prosecution team wanted the inspection to be 
in later February, and obtained an inspection warrant. (Para 19) 


See ACL Factual Rebuttal, Ref. 38. 


68 Recent scientific work by the U.S. Geological Survey has 
confirmed that waterfowl prefer duck ponds to natural tidal 
marsh, and raises concerns about the loss of duck ponds and 
conversion of some duck ponds to tidal marsh. (Para 23) 


See ACL Factual Rebuttal, Ref. 21. 


69 Mr. Sweeney is proposing to open the tide gate as an interim 
measure. When Mr. Sweeney previously suggested opening the 
tide gate, BCDC staff asserted that the pipe would need to be 
screened—thereby preventing access to the endangered fish 
that were supposedly benefitting from the channels. (Para 33) 


See ACL Factual Rebuttal, Ref. 36. 
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70 The prosecution team did not ask Mr. Sweeney whether he 
would be completing the work, and Mr. Sweeney did not refuse 
to complete the work. (Para 34)  


See ACL Factual Rebuttal, Ref. 37 and 38. 


71 I was concerned that if the prosecution team became hostile, it 
would be difficult to resolve the matter. (Para 35)  
 
Before Mr. Sweeney filed his suit, there was no talk about 
penalties, by either the prosecution team or BCDC, for the repair 
of the levee. (Para 38) 


See ACL Factual Rebuttal, Ref. 59. 


   


 Sweeney Declaration  


72 Duck clubs do not generally use pumps because they do not 
need them. Duck ponds are typically below high tide levels, and 
can be filled simply by opening the tide gates. There is only one 
reason that a pump would have been installed at Point Bucker. 
Because the island was high and dry, water had to be pumped 
up onto the island. But pumping is not enough to create duck 
ponds. There must be a tight levee to hold the water in the 
place. If water were pumped onto the island before the levee 
was repaired, it would simply run off. (Para 2) 


See ACL Factual Rebuttal, Ref. 1 and 2. 
 
The claim that water needs to be pumped up onto a high and dry 
island is inconsistent with topographic data and evidence of a HTL at 
the island and with the silting in of past duck ponds, and there is no 
evidence that past duck club operations required a pump to manage 
the inflow of water to its ponds.  
 
This is a misstatement. Duck clubs often use pumps to effectively 
drain water from their property because managed wetlands become 
subsided over time and siltation can block channels and tide gates 
and limit or prevent gravitational drainage (Marsh Conceptual Model, 
Ex. 3g; Factual Rebuttal Ref. 57).  
 
In addition, John Sweeney stated his intent to keep water in when he 
described inflow associated with water management at Point Buckler 
Island in a series of earlier emails to Stuart Siegel on May 14, 2015 
(Siegel Decl., Ex. 23). He says that Point Buckler Island is a “partially 
muted tidal wetland” that can be managed “with flood gates and the 
many riser boards on each small pond inlet.” “The three small inlets 
to ponds had wood riser boards to trap water in…They are not there 
to keep water out but keep it in.” A series of flood and drain cycles 
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are required at the end of the season (Factual Rebuttal, Ref. 57). 


73 According to the previous owner, the levee was repaired in the 
early 1990s, and the Department of Water Resources (“DWR”) 
installed a pump. An old pump and a generator are still there. 
The pump is designed to float in the open water, and to draw 
water a few feet below the surface. There was a hose to carry 
the pumped water over the levee and onto the island, where it 
would have flooded a large area that could be used as a duck 
pond. By 2011, however, the levee fell into disrepair. When I 
purchased the island in 2011, the previous owner told me DWR 
was requiring that the levee be repaired. DWR has no records 
relating to the Point Buckler, and no institutional memory about 
installing the pump. (Para 2) 


See ACL Factual Rebuttal, Ref. 3 and 72. 
 
 


74 Beginning in 2012, I drove bulldozers across the island, and 
found dry ground except in the channels and ditches. My 
bulldozers did not get bogged down in wet soil, and when 
walking around the island I did not see any wet soil. From 2012 
through 2014, I kiteboarded using the “lawn” on the western 
side of the island along with some others. This area is outside 
the levee. During this time, I never observed any wetting of the 
kiteboard lawn from tidal waters. (Para 6) 


See ACL Factual Rebuttal, Ref. 4 
 
Mature tidal marsh at Point Buckler has soil sufficient to bear loads 
such as vehicles and equipment (CAO Expert Response, Ex. 22, p. 28). 
Additionally, Mr. Sweeney’s observations of the kiteboard lawn were 
during times when the high tides occurred in the middle of the night, 
not during daylight hours (CAO Expert Response, Ex. 22, Fig. 3, p.6).   


75 My purpose in repairing the levee was to restore the duck 
ponds. The levee repair was not needed for kiteboarding, which 
had been going on since 2012 outside the levee. The levee was 
not needed to dry out the island, because it was already high 
and dry. I understood that the old pump on the island had been 
used to pump water into the duck ponds, and that the levees 
would have to be repaired in order to recreate those duck 
ponds. I recognized that I could also recreate ponds by digging 
them out, and that a levee would also be needed for that 
purpose. Without a levee, water would not remain in the ponds; 
it would drain away during low tides. (Para 7) 


See ACL Factual Rebuttal, Ref.33 and 72.  
 
During a previous meeting with Prosecution Team staff and again 
during the CAO hearing in August, the Dischargers have expressed 
their concerns regarding need for levee work to prevent erosion of 
the Island.  (June Minutes, Ex. 13k, p. 2) and at the August 10, 2016, 
CAO hearing, Mr. Bazel states, “[s]o, there’s been a big loss of land on 
the Island, lots of erosion. Not surprising that the levies have needed 
repair.” (Ex. 32b, p. 55). Regardless, whether the intended use was a 
duck club or kiteboarding is irrelevant in the application of the 
Enforcement Policy.   


76 At the time I began the levee repair, I had never heard of the See ACL Factual Rebuttal, Ref. 25. 
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phrase “401 cert”. I was not aware I needed any permit for the 
levee repair. Although I had previously obtained a permit from 
the U.S. Army Corps of Engineers (the “Corps”)—a regional 
general permit known as “RGP3”—I did not believe one was 
needed for Point Buckler. (Para 10) 


77 I spoke with SRCD, was told that Point Buckler was not a 
member of SRCD, and believed that RGP3 permits were used for 
SRCD members. I also thought that permits were not needed for 
non-tidal islands, and that Point Buckler was not tidal. After the 
levee break, the interior of Chipps Island was under several feet 
of water. Point Buckler was always high and dry. I also contacted 
the San  Francisco Bay Conservation and Development 
Commission (“BCDC”) and was told that Point Buckler was not 
within BCDC jurisdiction. My understanding was that other duck 
clubs who were not members of SRCD did not obtain permits. 
(Para 12) 


See ACL Factual Rebuttal, Ref. 28 and 29. 


78 In 2011, I worked with BCDC to remove docks from BCDC’s 
jurisdiction. A post on BCDC’s website describes that activity as a 
successful enforcement action in which docks were removed 
from BCDC’s jurisdiction. Attached as Exhibit 4 is an accurate 
copy of the BCDC webpage that I printed. (Para 13) 


See ACL Factual Rebuttal, Ref. 29. 


79 In October 2014, BCDC called me and asked for a site visit. BCDC 
invited Regional Board staff to join in the site visit. During the 
November 2014 visit, BCDC staff provided me with a copy of the 
individual management plan for Point Bucker (the “Club Plan”), 
and told me that if my work was done in accordance with the 
Club Plan it was OK. Attached as Exhibit 5 is an accurate copy the 
Club Plan. (Para 14) 


See ACL Factual Rebuttal, Ref. 13, 15, and 30.  
 
Furthermore, we note that attached as Exhibit 5 to Declaration of Mr. 
Sweeney is what is purported to be the IMP, with pagination added 
by the dischargers. Exhibit 5 actually contains multiple documents, is 
not an accurate copy of the IMP, and should not be sequentially 
numbered. An accurate copy of the IMP, as certified in 1984, is 
provided as Prosecution Team Exhibit 3a. 


80 In February 2015, Corps staff visited the island and informed me 
that I could obtain “after the fact” permitting approval through 
the Corps’ RGP3. Corps staff assisted me in filling out the form, 
which I signed and gave to Corps staff. I did not keep a copy for 


See ACL Factual Rebuttal, Ref. 27. 
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myself. The Corps did not make any additional requests of me, 
or accuse me of any violations, until March 28, 2016, when the 
Corps notified me that the case was being transferred to EPA for 
possible enforcement. The Corps did not suggest that I contact 
Regional Board staff or obtain approval from the Regional Board. 
(Para 16) 


81 I cannot restore the island if I have to pay the proposed penalty. 
(Para 23) 


See ACL Factual Rebuttal, Ref. 41 and 42. 
 
Mr. Sweeney’s statement is unsupported and discloses too few 
specifics to support an inability to pay defense.   (ATP Memo, Ex. 47a.) 


82 If I have to pay a penalty of $4.6 million, or any substantial 
penalty, I will not be able to pay the permitting costs, provide for 
mitigation, or do the work to restore the island. (Para 24) 


Mr. Sweeney’s statement is unsupported and discloses too few 
specifics to support an inability to pay defense.  (ATP Memo, Ex. 47a.) 
 
See also ACL Factual Rebuttal, Ref. 41 and 42. 


83 There is a second mortgage on the property I purchased in July 
2016 in the amount of $160,000. (Para 27) 


See ACL Factual Rebuttal, Ref. 41. 


84 I sold the house the prosecution team referred to as being 
valued at $200,000. (Para 28) 


See  ACL Factual Rebuttal, Ref. 41. 


85 The proceeds of the sale of my house in Tiburon have been 
invested in Point Buckler Island and other activities, and are no 
longer available in cash form. (Para 29) 


See ACL Factual Rebuttal, Ref. 41. 


86 I retired around 2001, and since then have not been employed 
by anyone. Nor have I received any wages since 2001. I currently 
have no net taxable income, and have not had any net taxable 
income for several years. I have cash in the amount of 
approximately $80,000. I also have cars and boats and liquid 
interests in the amount of approximately $85,000. I have 
minority contractual interests in investment partnerships that 
give me no managerial control and no guaranteed or minimum 
return, and that prohibit me from selling or assigning the 
interest. (Para 31) 


This declaration does not provide any supporting documentation, 
which is necessary to demonstrate an inability to pay. (ATP Memo, Ex. 
47b).  Additionally, Mr. Sweeney states that he has no net taxable 
income; however, net taxable income is not representative of cash 
flow as several allowable non-cash expenses and adjustments in the 
tax code can be used to reduce or offset tax liability, but do not affect 
cash flow.  (Ibid.)  Publicly available documents suggest that Mr. 
Sweeney owns three Delta islands, sold a car for $400,000, and is an 
“avid car collector.”  (Sweeney Facebook, Ex. 55d; News Article, Ex. 
59b; Business Wire Article, Ex. 59c).  Mr. Sweeney’s declaration offers 
an incomplete picture of inability to pay. 
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87 I have several additional liabilities. I owe $450,000 for a previous 
debt. I owe nearly $300,000 to consultants and lawyers. I expect 
the San Francisco Bay Conservation and Development 
Commission to impose a fine of $772,000 against me. (Para 32) 


See ACL Factual Rebuttal, Ref. 42. 


88 I am not comfortable providing financial documents or more 
detailed information because I believe the agencies will use this 
information to lower the value of my assets. (Para 33) 


The Prosecution Team has disagreed with the request for 


confidentiality: “Mr. Sweeney has disclosed any specific details or 


information of a ‘highly personal nature” concerning his financial 


situation.  He has submitted nothing that details his net worth and 


nothing even close to the standard information that dischargers 


routinely disclose in penalty matters [See ACL Fact Sheet and 


Individual Ability to Pay Claim Form].  We further note that Mr. 


Rollens does not address the concern that documents considered by 


the Board and forming the basis for their decision should be available 


to the public.”  (11/7/16 email from Dyan Whyte to Advisory, Ex. 54.) 


89 When Corps staff visited Point Buckler in February 2015 and 
inspected the levee repair, that staff person did not say to me, 
“You need a 401 cert from the Regional Board.” Instead, 
she said that I could be covered by RGP3. I filled out the form 
with her at the island and signed it. She took it with her. I did not 
hear back from the Corps until March 2016, when I received a 
letter from the Corps transferring the matter to EPA. (Para 34) 


See ACL Factual Rebuttal, Ref. 25. 


90 In 2011 I contacted SRCD about Point Buckler. I was told that 
Point Buckler was not one of SRCD’s active clubs. The Executive 
Director of SRCD knew me, my phone number, and my 
e-mail address. (Para 35) 


See ACL Factual Rebuttal, Ref. 28 and 29. 


91 The levee repair was made to restore duck ponds. Because I was 
told to stop work, those duck ponds have never been 
completed. In 2014 the revenue generated by the duck club was 
zero, and they have been zero ever since. (Para 36) 


Dischargers have not submitted any evidence of duck club 
memberships, income or liabilities associated with Point Buckler Club, 
LLC. 


92 I would not have spent $6 million so that I could obtain $600,000 
in revenues. (Para 37) 


Assuming all of the proceeds from capital gains realized from the sale 
of a property located in Tiburon, California were reinvested in Point 
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Buckler Island (Sweeney Decl., Para 29), it is reasonable to conclude 
that the value of the property should reflect the investment. This 
would reassess the value of Point Buckler Island at approximately 
$3.225 million. In addition, based on Mr. Bazel’s interpretation of 
expected return on investments, it is increasingly likely that Mr. 
Sweeney and Point Buckler Club, LLC expect to financially gain 
significantly more than the $600,000 estimate provided by the 
Prosecution Team (ATP Memo, Ex. 47a). 


93 Before I filed his suit, there was no talk about penalties, by 
either the prosecution team or BCDC, for the repair of the levee. 
(Para 41) 


We disagree. See ACL Factual Rebuttal, Ref. 59. 
 
 


94 Attached as Exhibit 11 is an accurate copy of an e-mail I received 
from Stuart Siegel to on May 14, 2015. (Para 43) 


This cited email is incomplete. A true and complete set of emails was 
provided in the Declaration of Dr. Stuart Siegel during the CAO 
proceeding (Siegel Decl., Ex. 23). 


95 Attached as Exhibit 12 is an accurate copy of an e-mail I received 
from Stuart Siegel on May 14, 2015. (Para 44) 


See ACL Factual Rebuttal, Ref. 95.  
 


96 Attached as Exhibit 15 is an accurate copy of an e-mail I received 
from Christina Grosso, of the San Francisco Estuary Institute, on 
June 17, 2015. (Para 48) 


See ACL Factual Rebuttal, Ref. 95.  


97 I believe that the errors in the 2004 map were intentional, and I 
have made that belief known publicly. (Para 49) 


There are no errors in the map and no intentional misrepresentation 
was made (Siegel Decl., Ex. 23, Para 11).  


98 Where the existing levee was intact, the levee was maintained 
by placing material on top of it. On the northern side of the 
island, where the old levee had been eroded away, the repaired 
levee turn inland, and stayed inside the debris line. (Para 50) 


Work performed by the Dischargers was not maintenance or repair. 
From May 2012, to October 29, 2014, Mr. Sweeney placed 
approximately 8,586 cubic yards of material on top of tidal marsh, 
tidal remnant levee, and tidal waters to construct a new 4,700-foot-
long levee. The fill material came from excavating approximately 
4,430 feet of borrow ditch from tidal marsh and tidal waters (Expert 
Report Ex. 11, App. K; CAO, Ex. 32a, Finding 25). 


99 The levee repair work was stopped before it was complete 
because of regulatory objections. The Club intended to install 
another tide gate, and to make the slopes of the levee 
consistent with the Management Program. The Club also 
intended to disc the soil, to plant vegetation preferred by 


See ACL Factual Rebuttal, Ref. 33. 
 
BCDC, the regulatory agency that certified the IMP, determined in 
their Cease and Desist Order that the IMP no longer applied at the 
time Mr. Sweeney purchased the island in 2011 (CDO, Ex. 10a). 
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waterfowl, and otherwise to create duck ponds. The Club would 
like to proceed to complete the work and install duck ponds. 
(Para 51) 


 
 
The Water Board staff has not ruled out the possibility of including 
duck ponds on Point Buckler, but the Dischargers have failed to 
complete and submit the necessary analyses and related work 
sufficient to submit applications for it. Neither the Water Board nor 
the other agencies that would have to consider permits or other 
approvals for the work have received even draft or incomplete permit 
applications. (June Minutes,  Ex. 13k; July Minutes, Ex. 36a; Oct. 
Minutes, Ex. 53a.; ICAP Recommendation, Ex. 53c.).  
 
 


100 A levee is required for managed wetlands-duck ponds-because 
dock ponds maintain a continuous water level even as the tide 
rises and falls. (Para 52) 


See ACL Factual Rebuttal, Ref. 72. 


   


 Bucci Declaration  


101 This declaration describes review of statement made by staff of 
the Water Board concerning the net worth of John Sweeney. 
Additionally, it has basic analysis based on financial information 
provided to Mr. Bucci from Mr. Sweeney. Mr. Bucci admits that 
information provided to him from Mr. Sweeney has not  been 
verified.    


This declaration does not provide an analysis of net cash flow for Mr. 
Sweeney  and Point Buckler Club, LLC. Additionally, Mr. Sweeney 
states that he has no net taxable income; however, net taxable 
income is not representative of cash flow as several allowable non-
cash expenses and adjustments in the tax code can be used to reduce 
or offset tax liability, but do not affect cash flow (ATP Memo, Ex. 47a).  
 
The Prosecution Team pointed out that the financial information 
provided by Mr. Sweeney and in Robert Bucci’s declaration is 
unsupported and discloses too few specifics to support an inability to 
pay defense, let alone the type of detail that normally would be 
considered by the Board (Nov. 11 email thread, Ex. 54). Additionally, 
on May 17, 2016, the Dischargers received notification of the ACL 
complaint and an attached ACL fact sheet that lists the kinds of 
information that that would be used for establishing ability or inability 
to pay a penalty (e.g., tax returns, living expenses, bank account 
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statements, investment statements, real estate documents, vehicle 
ownership, credit card statements, and mortgage loan statements). 


   


 Huffman Declaration  


102 This declaration focuses on discussing vegetation, water quality, 
and observations of tides on October 13, 2016, at Point Buckler 
Island in an attempt to refute findings made by the Prosecution 
Team.  


Dr. Huffman attempts to compare data collected on October 13, 
2016, to the data collected by the Water Board on March 2, 2016. Dr. 
Huffman was present during the March 2, 2016, Water Board 
inspection of Point Buckler Island and it is unclear why the 
Dischargers did not have Dr. Huffman collect data concurrently to 
have directly comparable information. The Dischargers instead 
delayed data collection for seven months and provided no notification 
to the Prosecution Team that it would be collected.  Additionally, Dr. 
Huffman’s comparison of data collected is not sufficient due to 
temporal variation (it was collected during a different vegetation 
growth cycle). Further information regarding rebuttal of Mr. 
Huffman’s approach is detailed in Prosecution Team Exhibit 46, § 3.  


   


 Mayer Declaration  


103 This declaration comments on the findings from the May 12, 
2016, Technical Report, specifically Appendix P that emphasizes 
adverse effects to beneficial uses related to listed fish species.    


Information regarding rebuttal of Dr. Mayer approach to refute 
findings is detailed in Prosecution Team Exhibit 46, § 2. 
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I. Introduction and Background 


$4.6 million may be an unprecedented penalty amount for the San Francisco Bay 


Regional Water Board (Regional Water Board), but it is justified by unprecedented conduct and 


harm.   


In issuing Cleanup and Abatement Order R2-2016-0038 (CAO), the Regional Water Board 


found that it has Clean Water Act jurisdiction over most of Point Buckler Island (Island), that Mr. 


John Sweeney’s and Point Buckler Club, LLC’s (Dischargers’) unauthorized activities have caused 


harm and threaten to continue to cause harm, and that the Dischargers are the liable parties.  


The Regional Water Board found that prior to the unauthorized activities, the interior of Point 


Buckler Island consisted of marsh plains that were subject to periodic high tide flows, and as 


such, are subject to the Clean Water Act jurisdiction. (CAO, Ex. 32.a.; Experts’ Response, Ex. 22.) 


The Regional Water Board’s findings further established that the Dischargers’ unauthorized 


activities are preventing salmonids from accessing feeding grounds, preventing export of food 


material from the interior wetlands that could support Delta smelt, preventing longfin smelt 


from accessing spawning grounds, and have resulted in other harms from the continuing 


dieback and degradation of tidal marsh vegetation. (Id.) Res judicata prohibits the Dischargers 


from re-arguing these findings. 


In hearing Administrative Civil Liability Complaint R2-2016-1008 (ACL Complaint), the 


Regional Water Board’s task is to determine the appropriate penalty for the Dischargers’ illegal 


fill violations and failure to obtain the proper permits. Water Code section 13385(e) provides the 


list of factors that the Regional Water Board is to consider in imposing a penalty, and the State 


Water Resources Control Board’ s May 2010 Water Quality Enforcement Policy (Enforcement 


Policy) contains guidelines for determining a liability amount that addresses these factors in a 


fair and consistent manner.  The Prosecution Team’s application of the Enforcement Policy’s 


penalty calculation methodology is presented in Attachment A to the Administrative Civil 


Liability Complaint. (Enf. Policy, Ex. 1.e.) This brief addresses facts and issues discussed in the 


Dischargers’ Opposition Brief, dated October 19, 2016, pertaining to penalty calculation factors, 


as well as the Dischargers’ additional arguments (though many are redundant with the prior 
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proceeding) regarding due process, high tide lines, and the Suisun Marsh Protection Act (SMPA), 


etc., none of which impair the Regional Water Board’s ability to assess a penalty in this action. 


The Prosecution Team’s recommended penalty is significantly less than the  statutory 


maximum, and despite the Dischargers’ claims to the contrary, is based on the violations alone 


and not on the identity of the dischargers or their comments about the Regional Water Board 


and its staff. The Prosecution Team has submitted evidence in support of each factor of the 


penalty calculation. In contrast, the Dischargers have submitted unsubstantiated argument and 


expert declarations lacking in sound scientific bases. Because the Regional Water Board must 


point to specific evidence to reduce the penalty in response to the Dischargers’ arguments, the 


Regional Water Board should support the Prosecution Team’s request for a penalty of $4.6 


million.   


II. Penalty Factors 


This section explains the Prosecution Staff’s approach to calculating the penalty and 


rebuts issues raised by the Dischargers. The Enforcement Policy incorporates the factors in 


Water Code section 13385(e) that the Regional Water Board is to consider, and provides further 


guidance to reach appropriate penalties.  The Enforcement policy aims to ensure equity 


between parties who comply with regulatory programs and those who choose to violate the 


law.  (Enf. Policy, Ex. 1.e., p. 1.)  The complete original penalty factors analysis and penalty 


methodology is fully discussed in the Complaint’s Attachment A.   


a. Step 1 – Potential for Harm 


Step 1 of the Enforcement Policy evaluates the potential for harm and includes three 


factors: 
 
Factor 1 – Harm or Potential Harm to Beneficial Uses  


Factor 2 – The Physical, Chemical, Biological or Thermal Characteristics of the Discharge 


Factor 3 – Susceptibility to Cleanup or Abatement 


The following sections address each of these three factors. 
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i. Factor 1 – Harm or Potential Harm to Beneficial Uses 


The Opposition Brief claims that the “Prosecution Team overstated and misclassified the 


harm.” (Brief, p. 24.) The Dischargers make six1 arguments contesting the extent of the harm or 


potential harm to beneficial uses on Point Buckler: 


1. The Prosecution Team did not consider the beneficial effects on recreation. 


2. The Prosecution Team did not consider the beneficial effects on wildlife. 


3. There is no evidence of harm to wildlife. 


4. There was no “mass dieoff” of vegetation. 


5. The asserted harm to endangered fish is speculative. 


6. The Prosecution Team’s misclassification greatly increases the penalty. 


(Brief, pp. 23-27 and 43-44.) Each of these arguments is factual,2 not legal, and the Regional 


Water Board has already determined that the harm alleged in the Complaint occurred, rejecting 


these same arguments. CAO paragraphs 14 through 18 identify beneficial uses, and paragraphs 


58 through 70 document the Regional Water Board’s findings of harm resulting from 


unauthorized activities on Point Buckler. (See CAO, Ex. 32.a.) In particular, the Regional Water 


Board found impacts to beneficial uses, “including estuarine habitat, fish migration, preservation 


of rare and endangered species, fish spawning, wildlife habitat, and commercial and sport 


fishing. (Id., ¶ 60.) Blocking tidal channels prevents young salmonids from accessing feeding 


grounds and increases the risk of predation. (Id. at ¶ 66.) Additional impacts will occur with 


respect to restricting the export of food material supporting Delta smelt and preventing access 


to spawning grounds for longfin smelt. (Id. at ¶¶ 67 and 68.) 


The Prosecution Team previously rebutted these same assertions in the Factual Rebuttal, 


Expert Report, and Expert Response filed in support of the CAO. (See CAO Factual Rebuttal, Ex. 


45, Ref. 41-43, 78; Expert Report, Ex. 11, pp. 18, Apps. P and Q, pp. Q2-Q11, and Expert 


                                                           
1 Two additional arguments concerning the calculation of days of violation are addressed in 


Section 5, below, and the argument that the harm at Point Buckler is not comparable to a “real disaster” 
is addressed in Section 2.e., comparing other enforcement actions. 


2 The Prosecution Team separately addresses the Opposition Brief’s numerous factual errors in 
the Administrative Civil Liability Factual Rebuttal.  It uses a table format and tracks the subjects covered 
in this legal brief for convenience.  Please refer to the ACL Factual Rebuttal in conjunction with this legal 
brief. 
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Response, Ex. 22, pp. 27, 31-33.) The Factual Rebuttal filed in support of the ACL Complaint 


again addresses these same arguments. (See ACL Factual Rebuttal, Refs. 4, ¶¶ 10-21.) The 


Expert Response and CDFW Review address new nuances to the arguments and new 


declarations submitted by the Dischargers. (Expert Response, Ex. 46; CDFW Review, Ex. 48.) 


If there was any question about the evidence supporting the Regional Water Board’s 


prior findings, the Expert Response refutes the recently submitted Huffman Declaration 


concerning the mass die-off of vegetation. (Expert Response, Ex. 46, §§ 3.1-3.7.) The Expert 


Response notes the following deficiencies in the Huffman Declaration analysis and conclusions: 


 


 Water quality data was erroneous and collected using questionable methods; 


 


 Assessing pepperweed in the fall is inappropriate and cannot be compared with a late 


winter assessment because it ignores the plant’s seasonal development patterns;  


 


 Vegetation sampling bias and error also applies to native wetland vegetation; 


 


 The Huffman Declaration did not refute the May 2016 Technical Assessment report’s 


findings that significant recent pepperweed invasion was limited to new disturbed levees 


and diked portions of Point Buckler Island, which is a key finding of diking and drainage 


impacts; 


 


 The Huffman Declaration erroneously compared post-drought condition observations 


reported in the May 2016 Technical Assessment with fall 2016 conditions after a full 


growing season following a winter with significant rainfall; 


 


 The “morphological” inspection of plant roots to determine their live/dead status was 


neither morphologically sound nor valid or standard field methodology, and provides no 


conclusive or even suggestive evidence for whether plants were dead, dying, weakly 


alive, or alive and thriving; 


 


 The October survey failed to document living above-ground growth of dominant 


vegetation, and failed to compare adjacent tidal and non-tidal diked marsh; and  


 


 The Huffman Declaration incorrectly identifies key plant species and genera in text and 


figures and makes unreasonable conclusions about their morphological evidence 


regarding age or viability (living or dead, relict 2015 plant litter or recently dead 2016 


plants). 


(Ibid.) 
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Further, it is disconcerting why work presented in the Huffman Declaration was not done by the 


Dischargers’ expert when in the field with Prosecution Team experts on March 2, 2016, or why 


the Prosecution Team’s findings from this field visit (reported in May 2016) were not checked 


within a couple months. The Dischargers’ waited until fall and the start of the rainy season to 


generate additional data at Point Buckler Island. The new data is not directly comparable to the 


Prosecution Team’s and has led to some faulty conclusions 


The Expert Response and CDFW Review also provide additional support for the 


conclusions that conversion of tidal marsh to diked duck ponds is harmful (Expert Response, Ex. 


46, § 1.3 and CDFW Review, Ex. 48). Dr. Keeler-Wolf notes in the CDFW Review that “the 


wetlands at the Site would have contributed to food web productivity and export to the Bay in 


support of Delta smelt, and feeding habitat for threatened and endangered species of 


salmonids, and the wetlands impacted at the Site could have been viable habitat for the 


following State Sensitive Species: Black Rail, Ridgway’s rail, salt marsh yellowthroat, Suisun song 


sparrow, salt marsh harvest mouse, and longfin smelt.” The Expert Response documents the 


abundance of waterfowl in Suisun Marsh prior to the conversion of tidal marsh to managed 


wetlands, and further establishes that any conversion of tidal marsh is harmful to beneficial 


uses, citing the Suisun Marsh Habitat Management, Preservation, and Restoration Plan, which 


seeks to restore at least 5,000 acres of diked marshlands to tidal marsh. (Expert Response, Ex. 


46, § 1.3. See also § 2.2 [describing benefits of tidal channel habitat on Point Buckler prior to 


unauthorized activities].) The Expert Response explains that the claimed harm to endangered 


fish was not speculative. (Id. at §§ 1.5.)  


The Dischargers submitted the Mayer Declaration, which posits that restoration of Point 


Buckler could potentially create a feeding ground for predatory fish and questions the 


conclusion that all tidal habitat will provide “good” habitat for small and juvenile fish. (Mayer 


Decl., ¶¶ 4-9.)3 The Expert Response refutes the speculative statements in the Mayer 
                                                           


3 Notably, we agree with much of the Mayer Declaration, which suggests that restoration should 
be done in a thoughtful manner, assessing “both the good and bad fish habitat conditions at a specific 
site level of investigation.” (Mayer Decl., ¶ 11.) This is the exact kind of investigation the Prosecution 
Team has been asking the Dischargers to conduct in support of proposed restoration plans, and precisely 
the type of investigation that has been lacking in the Dischargers’ proposals to date. (Meeting Minutes, 


(continued…) 
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Declaration with citations to scientific literature establishing the benefits of natural marsh and 


channel habitat for small fish, namely: 


1. Refuge for small fish from larger predatory fish; 


2. Foraging opportunities for piscivorous wading birds, which preferentially feed on larger 


fish, thus reducing predation on small fish; 


3. Access to a wide variety of food, including insects, benthic and epibenthic invertebrates, 


and prey attached to plant stems; and 


4. Refuge from storm events that can carry juvenile fish downstream before they are ready.  


(Experts’ Response, Ex. 46, §§ 2.1-2.2). Assuming that Point Buckler is restored to the natural 


conditions existing prior to the unauthorized activities, Dr. Mayer’s Declaration supports the 


Expert Response conclusions that restoration will provide better habitat for small or juvenile 


fish, including endangered species, and shelter from predators. (Mayer Decl., ¶¶ 3 [agreeing 


that restoration of tidal flow into the island will restore beneficial uses]; 5 [sharing “Mr. 


Herbold’s vision of a fish waystation of rest and growth”]; 7 [agreeing with majority of 


conference experts, who conclude that marsh systems generate increased levels of primary and 


secondary aquatic production]; and 8 [assuming that marsh and wetland habitat “is good, and 


that more of it is better”].) These statements further support the conclusion that the natural 


state of Point Buckler, prior to unauthorized activities, provided this type of habitat, conceding 


that the unauthorized activities restricted or impaired these beneficial uses. 


Finally, it is true that the determination of the harm factor can greatly impact the 


recommended penalty.  Here, however, the Prosecution Team has properly weighed the 


beneficial uses of Point Buckler and surrounding waters and assessed harm appropriately. 


 
ii. Factor 2 – The Physical, Chemical, Biological or Thermal Characteristics 


of the Discharge 


The Opposition Brief argues that the Prosecution Team should have applied a score of 2 


for Factor 2 because “the material at issue is dirt, which is not toxic. The number should have 


been zero.” (Brief, p. 31.) A score of 2 is the standard score assessed to penalty actions for 


                                                           


(…continued) 
June 9, 2016, Ex. 13.k.; July 22, 2016, Ex. 36.a.; Oct. 25, 2016, Ex. 53.a.; ICAP Memo, Nov. 18, 2016, Ex. 
53.c.) 
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dischargers’ dredge and fill activities that involve discharges of sediment into adjacent water 


bodies.4  


Exhibit A to the Complaint supported a score of 2 based upon the following analysis: 
 


The risk or threat of the discharge is moderate (i.e., a score of 2). 
Moderate is assigned when chemical and/or physical 
characteristics of the discharged material have some level of 
toxicity or pose a moderate level of concern regarding receptor 
protection. 


The determination to describe the discharge as “moderate” was based upon the “high potential 


for sediment discharges to bury and smother organisms and aquatic and wildlife habitats.” The 


Expert Report supports this finding. (Expert Report, Ex. 11, Appen. Q) Moreover, even the 


Opposition Brief acknowledges that fill material was discharged when Mr. Sweeney filled the 


seven levee breaches, releasing sediments. (Brief, p. 31.) The Opposition Brief agrees that fill 


was placed onto existing habitat, and additionally where sediment could have been suspended 


in the water column, but argues that because no specific measurements were taken of the 


amount of material suspended, the finding of a moderate degree of threat is inappropriate. In so 


doing, it simply does not address the findings regarding existing habitat being smothered by the 


fill’s placement. Additionally, the finding of moderate harm is based on basic science regarding 


how fine-grained soils are suspended into the water column, backed by specific scientific 


references that identify the harm caused by such sediment. The fill was discharged in a manner 


such that it was susceptible to further erosion and resuspension in the water column.  


The Opposition Brief does not refute the basic science, nor does it present alternative 


references refuting the harm likely to have been caused by the suspended fine-grained sediment 


from the discharged fill:  
 


All organisms in the soil placement path would be smothered, 
including terrestrial, benthic and epibenthic invertebrates that 
provide forage for birds and, in or near filled water areas, for 
fish…  Loose soil can also drop from excavator buckets. When over 
water such as the tidal channels that were filled, that loose soil 
would have entered the water column and increased turbidity. Any 
fish in the general area would have experienced increased 
turbidity levels and associated harm 


                                                           
4 See, for example, Orders R2-2015-1003 (OG Property), R9-2014-0044 (Scripps Mesa), R5-2014-


0568 (Caltrans Sonora Bypass),R5-2013 (Donahue Schriber Asset Management Corp; Rocklin Crossings), 
and R9-2011-0048 (Jack Eitzen), all of which assessed a score of 2 for toxicity in cases involving sediment 
discharges. 
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(Experts’ Response, Ex. 46, § 1.3.)  The ACL Complaint cited to a United States Environmental 


Protection Agency review for the proposition that “fine-grained sediments would clog the gill 


structures of fish, make water-column feeding difficult or impossible, and eliminate light 


penetration that is needed for primary production.” (Complaint, Ex. 5, Attach. A, p. A4.)  


Prohibition No. 9, Basin Plan section 4.20.4 (Environmental Impacts of Dredging and Disposal in 


the Aquatic Environment) and Table 4-12 (“Potential Consequences and Impacts of Dredging 


and Dredged Material Disposal”) all illustrate the types of harm sediment may cause to 


beneficial uses. Dischargers provide only argument and no scientific evidence to counter the 


Prosecution Team’s evidence demonstrating that the discharge of sediment caused a 


“moderate” level of harm. 


iii. Factor 3 – Susceptibility to Cleanup or Abatement 


There is no disagreement on the Prosecution Team’s assessment of zero for this Factor.  


b. Step 2 – Per Gallon and Per Day Assessments 


The Dischargers claim that the Prosecution Team “miscalculated the number of days of 


the discharge,” suggesting that the number of days the illegal fill remained in place (Violation 1) 


should not count toward the number of days of violation. (Brief, p. 27.) Also with respect to 


Violation 1, Mr. Sweeney provided a declaration stating that he worked on the levee only 100-


130 days, as compared with the 887 days the Prosecution Team used in the penalty calculation. 


Separately, the Opposition Brief argues that the failure to get a permit (Violation 2) was only a 


single day violation. (Id. at pp. 30-31.) Case law and evidence supports the Prosecution Team’s 


proposed penalty. 


Under the Clean Water Act, the days of violation include not only the day a person 


discharges a pollutant from a point source into a water of the United States, but also include the 


days the pollutant remains. For purposes of section 404 of the Clean Water Act, a day of 


violation may either be a day that actual discharge or dredge or fill material takes place, and 


may also include any day that such dredged or fill material is allowed to remain in the waters or 


wetlands. (U.S. v. Cumberland Farms of Conn. (D. Mass. 1986) 647 F. Supp. 1166, aff’d F.2d 1151 


(1st Cir. 1987).) In Cumberland the court held, “[a] day of violation constitutes not only a day in 
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which [the defendant] was actually using a bulldozer or backhoe [to fill the waters] but also 


every day the defendant allowed illegal material to remain therein.” (Id. at p. 1183.) See also 


United States v. Tull (4th Cir. 1983) F.Supp. 610, 626, aff’d 764 F.2d 182.  


Additional cases cite to Cumberland to support the finding that the violation is every day 


the discharge is allowed to remain in the water unmitigated by the discharger: Informed Citizens 


United, Inc. v. USX Corp. (S.D. Tex. 1999) 36 F.Supp.2d 375, 377 (noting that several courts have 


found that “a violation is ‘continuing’ for the purpose of the statute until illegally dumped fill 


material has been removed”); Sasser v. Administrator, United States E.P.A. (4th Cir. 1993) 990 


F.2d 127, 129 (“[e]ach day the pollutant remains in the wetlands without a permit constitutes an 


additional day of violation”); North Carolina Wildlife Federation v. Woodbury (E.D. N.C. 1989) 29 


ERC 1941 [WL 106517] (treating the failure to take remedial measures as a continuing violation 


is eminently reasonable; “because it is not the physical act of discharging dredge wastes itself 


that leads to the injury . . ., but the consequences of the discharge in terms of lasting 


environmental degradation.”). See also United States v. Reaves (M.D. Fla. 1996) 923 F. Supp 


1530, 1534 (“[d]efendant’s unpermitted discharge of dredge and fill materials into wetlands on 


the site is a continuing violation for as long as the fill remains”). 


Sasser is the case most analogous to the issue at hand in Pt. Buckler. In Sasser, the 


discharger owned abandoned rice fields that had dikes that breached, creating tidal freshwater 


wetlands, much like what occurred at Point Buckler. The discharger sought a permit from the 


Army Corps to reconstruct approximately 4,800 linear feet of dikes around a 76-acre field to 


impound water for duck hunting. The Army Corps denied his permit request. Years later, the 


Sasser discharger wrongly assumed that a nationwide permit allowed him to construct a new 


embankment inside of the old one, fill in the breaches, install a tide gate, and discharge dredged 


or fill material into wetlands. The discharger refused to restore the site and the case ended up 


going to trial with the EPA alleging the discharger violated Clean Water Act section 301. The 


main issues on appeal in the case included whether: the administrator had subject matter 


jurisdiction, the administrative proceeding did not violate the discharger’s right to jury trial, and 


there was no abuse of discretion in the administrator imposing a penalty though the discharger 


acted in good faith in following his attorney’s advice. The court held that there was subject 
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matter jurisdiction because the violation continued after a relevant amendment to the Clean 


Water Act allowing the administrator to assess civil penalties. The court stated: “Each day the 


pollutant remains in the wetlands without a permit constitutes an additional day of violation.  


See United States v. Ciampitti, 669 F.Supp. 684, 700 (D.N.J.1987); United State v. Cumberland 


Farms, 647 F.Supp. 1166, 1183-84 (D.Mass.1986), aff’d 826 F.2d 1151 (1st Cir. 1987). The 


administrative complaint appropriately charged a continuing violation.” (Sasser v. Administrator, 


United States EPA, supra, p. 129.) 


Dischargers begin their argument concerning days of violations with citations to South 


Florida Water Mgmt. Dist. v. Miccosukee Tribe of Indians (2004) 541 U.S. 95, 109 (Miccosukee) 


and Los Angeles County Flood Control Dist. v. Natural Resources Defense Council, Inc. (2013) 133 


S.Ct. 710, 712-713 (LA County) for the proposition that movement of a pollutant from one water 


body to another is not a discharge.  (Brief, p. 28.)  According to Dischargers, “[i]t necessarily 


follows that the non-movement of a pollutant that merely says in the same place within a body 


of water cannot be an addition, and therefore not a violation of the Clean Water Act.”  (Ibid.)  


These cases pertain to a completely separate concept involving NPDES permits and are 


inapplicable to this situation.  For example, Miccosukee involved flow of water through various 


canals and pump stations in reclaimed portions of Florida’s Everglades.  The court considered 


whether operation of a pump which pumped water from water body to another hydrologically-


connected water body constituted the “discharge of pollutants.”  (Miccosukee, supra, 133 S.Ct. 


at 102-103.)  Similarly, the Court evaluated the same question with respect to movement of 


water from a concrete channelized portion of a river into the lower portion of the same river.  


(LA County, supra, 133 S.Ct. at 713.)  The Prosecution Team has never argued that Dischargers 


need an NPDES permit for the discharge in question. 


The Opposition Brief also misconstrues several cases pertaining to tolling the statute of 


limitations, none of which are relevant to finding a continuing violation. Most notably, in Friends 


of Warm Mineral Springs, Inc. v. McCarthy (M.D.Fla. May 8, 2015) 80 ERC 2238 [WL 2169241], 


the court refused to find the presence of fifty-gallon drums, sheet plastic, and sand in a 200–


foot-deep pond a continuous discharge for the sake of tolling the statute of limitations. The 


court ruled that pursuant to 28 U.S.C. 2462, a five-year statute of limitations applied to the date 
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of the discharge and that the violation was not continuous for the purpose of tolling the statute. 


Dischargers argue that the holding in United States v. Rutherford Oil (S.D. Tex. 2010) 756 


F.Supp.2d 782 establishes that there is no continuing violation once “the violator stops adding a 


pollutant.”  (Brief, p. 29.)  The facts in Rutherford, however, like Friends of Warm Mineral 


Springs, explain how the court found a discharge was not a continuing violation for purposes of 


tolling the statute of limitations. In Rutherford, the discharge was the cleaning of an oil 


tanker/tugboat propeller. Running the propeller in shallow water caused turbidity. The resulting 


sediment settled in the water on to the bed. Thus, in that case there were specific dates the 


actions of the discharger created pollutants that would eventually dissipate, reducing the impact 


on beneficial uses.5 


In this case, the presence of the levee is continuous and the impacts on the beneficial 


use have not dissipated. The Regional Water Board does not have any statute of limitations 


arguments before it. Alleging continuing violations of Clean Water Act sections 301 and 401, and 


the Basin Plan, is consistent with well-established case law. 


Dischargers also claim that the number of days of violation for Violation 2 should be one 


day, not 57.6 The Opposition Brief cites United States v. Trident Seafoods Corp. (9th Cir. 1995) 60 


F.3d 556, 557, which evaluated the question of whether Trident’s failure to notify officials of its 


intent to remove asbestos was a “one-time” violation or a “continuous” violation, for purposes 


of penalty determinations.  (Id. at pp. 557-559.)  In Trident, the court acknowledged that there 


was ambiguity:  “Neither the statute nor the regulation expressly addresses whether the failure 


to comply with the notice requirement is a one-time violation or a continuing violation.”  (Id. at 


558.)   


                                                           
5 The Dischargers’ references to S. Fla. Water Mgmt. Dist.v. Miccosukee Tribe of Indians (2004) 


541 U.S. 95 and L.A. County Flood Control Dist. v. NRDC, Inc. (2013) 133 S.Ct. 710 are off point. Neither 
case is analogous to the issue at hand because they analyze whether the removal of contaminated water 
from one source into a separate unpolluted water source is considered a discharge. That does not relate 
to the facts at Point Buckler Island where the presence of the fill in the water itself and its interaction 
with the surrounding environment is the discharge at issue. 


6 The violations are alleged in the Complaint in a manner that reflects the more egregious 
conduct of filling in waters of the State and United States in Violation 1, and to reflect the Dischargers’ 
conduct in failing to comply with the permitting program in Violation 2.  They reflect separate conduct.  
This is why the penalty methodology in the Complaint’s Attachment A reduces or “collapses” the number 
of days of violation for failing to get a permit, but not for Violation 1. (See Complaint, Attach. A, 
Methodology, Ex. 5, p. A-6.) 
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Unlike Trident Seafoods Corp., there is no such ambiguity here.  The Enforcement Policy 


explains that for “violations that are assessed a civil liability on a per day basis, the initial liability 


amount should be assessed for each day up to thirty days.”  (Enforcement Policy, Ex. 1.e., p. 18.)  


On that same page, there is a complex explanation of collapsing violations in various 


circumstances, underscoring that “per day” assessment does in fact mean for each day of 


violation.   


The plain language of Water Code section 13385 describes a penalty of $10,000 “for each 


day in which the violation occurs.”  (See also Water Code § 13385(c).)  Notably, Water Code 


section 13385 does describe situations in which an ongoing violation “shall be treated as a single 


violation.”  (Id. at (f)(1) and (2).)  If the Legislature intended to treat failure to get a permit as a 


single violation, it would have clarified as it did in these situations.   


The State Water Resources Control Board held consistently with the Enforcement Policy and 


plain language of the statute in precedential Order WQ-2001-01, which evaluated the 


assessment of days of violation for a non-discharge violation in which a discharger failed to turn 


in a quarterly report.  The assessment was for each day of violation, the language used in the 


statute, not a one-time penalty.  (State Board Order WQ 2001-01 (County of San Diego, San 


Marcos Landfill), p. 5.  See also State Board Order WQ-2014-0017-EXEC [settlement detailing 


over 1000 days of violation for a non-discharge violation involving a deadline for uploading a 


report], Attachment A.)  There is simply no question in this case that the penalty for non-


discharge violations, such as failing to apply for a permit, considers how many days the 


unauthorized activity took place.   


 
c. Step 4 – Adjustment Factors: Culpability, Cleanup and Cooperation, History of 


Violations 
 


i. Culpability 


The Opposition Brief argues that Mr. Sweeney had never heard of a 401 certification, and 


that he did not know he needed a permit from the Regional Water Board, and therefore the 


Dischargers are not culpable for their own actions. (Brief, pp. 38-40.) However, mistake or 


ignorance of the law is not a defense. The evidence establishes that Mr. Sweeney knew or 
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should have known the activities on the Island required permits and he chose to not comply 


with any of the relevant permitting programs. (See ACL Factual Rebuttal, ¶¶ 25-34.) 


The evidence supports the finding that not only did the Dischargers know they needed 


permits, but they intended to perform activities on Point Buckler Island without permits. In 


February 2014, Mr. Sweeney posted on Facebook that he was looking for a crew to frame out 


and essentially put up a pre-fabricated house on Point Buckler Island, but “[n]ot building to code 


or w[ith] permits.” (Facebook Post, Feb. 22, 2014, Ex. 19.b.) The Dischargers should not benefit 


from failing to complete any due diligence in researching what permits would be needed to 


build a levee around an island by claiming they did not know better.  


The Dischargers argue that because Mr. Sweeney never heard the phrase “401 Cert” 


before undertaking the unauthorized activities that the Regional Water Board should not find 


that he violated the law, and not find the Dischargers culpable. (Brief, Sections II.E. and IV.H., for 


example.) “It is an emphatic postulate of both civil and penal law that ignorance of a law is no 


excuse for a violation thereof.”(People v. O’Brien (1892) 96 Cal. 171, at p. 176) that: That 


concept, expressed by the California Supreme Court in 1892, remains relevant, as discussed by 


the California Supreme Court again in 1978 in Hale v. Morgan (11 Cal.3d 388; citing People v. 


O’Brien) in a case where a landlord turned off a tenant’s utilities: 
 


Further, a constitutional distinction between those persons who 
have actual knowledge of a law and those who do not, directly 
offends the fundamental principle that, in the absence of specific 
language to the contrary, ignorance of a law is not a defense to a 
charge of its violation.  


The Court continues to cite O’Brien by stating, “The denser the ignorance the greater would be 


the exemption from liability” should a mistake of law claim be validated. (Hale v. Morgan, supra, 


p. 376; citing People v. O’Brien, supra, at p. 176.) The Court explained that there was no reason 


to treat a landlord who was ignorant of the law any differently than a landlord who understood 


the law.   


 Not only is mistake of law not a defense, it is not a reasonable claim for someone who 


has undertaken the permitting process before. Mr. Sweeney has had interests in approximately 


five duck clubs,7 including clubs on Chipps and Spinner Islands in addition to Point Buckler. He 
                                                           


7 It is unknown how many clubs Mr. Sweeney presently owns. He testified at the BCDC 
(continued…) 
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applied for a permit through Suisun Resource Conservation District (SRCD) in 2008 to replace 


floodgates on Spinner Island. (Application, Ex. 19.a.) He contacted SRCD in 2011 to obtain an 


emergency permit for a broken levee, and asked what permits were in effect for maintenance 


and dredging on Chipps Island. (E-mail, June 20, 2011, Ex. 38.a.)  


The Dischargers claim the RGP3 applies to their actions, when language in RGP3 itself 


clearly identifies the certification process by the Regional Water Board. For instance, Permit 


Special Condition 6 states: 
 


All parties must comply with the attached conditions of the State 
of California San Francisco Bay Regional Water Quality Control 
Board Certification, dated June 27, 2013, Title, “Subject: 
Conditional Water Quality Certification for the Reginal General 
Permit Number 3 Reissuance Project, Suisun Marsh, Solano 
County”, (CIWQS Place ID: 792443).8   


(RGP3, Dischargers’ Ex. A and PT’s Ex. 2.b., p. 8.) Page 2 of a Regional Water Board letter, dated 


June 27, 2013, regarding Conditional Water Quality Certification for the Regional Permit Number 


3 Reissuance Project, Suisun Marsh, Solano County states, “We have determined that the 


Project, as proposed, will not violate State water quality standards, and accordingly issue 


conditional Clean Water Act Section 401 water quality certification for the Project.” (Bazel. Decl. 


Ex. 4, Ex. A, and PT’s Ex. 51.b.) The RGP3 itself explains the requirement for a 401 Certification. It 


is unreasonable for the Dischargers to claim total ignorance of the requirement for Clean Water 


Act section 401 water quality certification. 


The Opposition Brief and Mr. Sweeney’s declaration state that the SRCD did not tell Mr. 


Sweeney he needed a 401 Certification. (Brief,  p. 39; Sweeney Decl., ¶ 35.) However, SRCD 


Executive Director Mr. Steve Chappell testified at the Bay Conservation and Development 


Commission (BCDC) Enforcement Committee hearing on the Cease and Desist Order (CDO), that 


Mr. Sweeney never contacted him regarding Point Buckler Island, even though they had 
                                                           


(…continued) 
Enforcement Committee CDO and Civil Penalty hearing on October 6, 2016, that he sold all of his 
other duck clubs. (Bazel Decl. Ex. 4, p. 38.)  News articles describe part of Chipps Island being 
sold to Metropolitan Water District of Southern California recently, but the Prosecution Team has not 
confirmed or ruled out the transaction included Mr. Sweeney’s portion. (For example, see Nov. 20, 2015 
article in the San Francisco Chronicle that states Mr. Sweeney and his partners want to sell their land on 
Chipps Island to Metropolitan, http://www.sfchronicle.com/science/article/Water-wars-L-A-behemoth-
sets-sights-on-delta-6644635.php .) 


8 The RGP3 also states, “[t]his permit does not obviate the need to obtain other Federal, State, or 
local authorizations required by law.” (RGP3, Dischargers’ Ex. A and PT’s Ex. 2.b., p.11.) 



http://www.sfchronicle.com/science/article/Water-wars-L-A-behemoth-sets-sights-on-delta-6644635.php

http://www.sfchronicle.com/science/article/Water-wars-L-A-behemoth-sets-sights-on-delta-6644635.php
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previous conversations about other properties. (BCDC Transcript, Bazel Ex. 4, p. 83.) Had the 


Dischargers worked with SRCD, as directed in a number of correspondence mentioned below, 


they would have been reminded of the full scope of the regulatory requirements for 


construction activities in Suisun Marsh. To illustrate, SRCD employee Mr. Orlando Rocha e-


mailed Mr. Sweeney and copied Mr. Chappell on June 24, 2011, describing to Mr. Sweeney that 


if the work to repair the breach on Chipps Island was outside the scope of RGP3 and the 


biological opinion, Mr. Sweeney may need “a different avenue like the RGP5 process to 


complete the work.” (E-mail, June 24, 2011, Ex. 38.a., e-mail dated June 24, 2011; RGP3, 


Dischargers’ Ex. A and PT’s Ex. 2.b., p.11.)  The communications with Mr. Rocha demonstrate 


that the SRCD provides site-specific information regarding the types of permits needed. 


As further evidence of Dischargers’ knowledge of the permitting process, on June 23, 


2011, Mr. Sweeney e-mailed Mr. David Wickens at the Army Corps, saying he needed to get a 


permit as soon as possible to fix the break at Chipps Island and asked what form to fill out. (E-


mail, June 23, 2011, Ex. 38.a.) Mr. Wickens replied that Mr. Sweeney should work with SRCD to 


see if Mr. Sweeney’s suggested repair of placing storage containers in the broken levee would 


comply with RGP3; but if RGP3 was not suitable to authorize said repairs, to continue to 


coordinate with SRCD and contact the Army Corps again for additional guidance.9 ( Id.) This 


clearly gave Mr. Sweeney notice that levee repairs may not comply with RGP3. 


 Mr. Sweeney also received a full description of Clean Water Act sections 301 and 404 in 


the Notice of Alleged Violation the Army Corps issued on October 24, 2011, for his unauthorized 


levee repair work below the High Tide Line and Mean High Water at Club 915 on Chipps Island. 


(Army Corps NOV, Ex. 40.a.) It is simply disingenuous to state that the Army Corps never notified 


Mr. Sweeney about the permitting process. (Brief, p. 39.) The Notice of Alleged Violation 


explains that Mr. Sweeney’s actions in sinking a metal shipping container into the breached 


portion of the levee and filling it up with dredge material did not comport with RGP3. It further 


explains that under Clean Water Act section 301, “it is illegal to discharge any dredged or fill 


material without a permit issued by the Corps of Engineers pursuant to Section 404 (33 U.S.C. § 
                                                           


9 Steve Chappell e-mailed Mr. Wickens at the Army Corps that Mr. Chappell had spoken with Mr. 
Sweeney and told him that he felt this levee repair for Chipps Island would require an individual permit.  
(Ex. 38.a., email dated June 24, 2011.) 
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1344) of the Clean Water Act.” Section 404, subdivisions (g) and (h) describe how states may 


administer their own individual and general permits, providing notice to Mr. Sweeney that there 


was a permit program with the State of California. 


 The Dischargers continue to claim that Mr. Sweeney thought that his activities on Point 


Buckler Island were covered by the RGP3 permit, even though he never applied to SRCD for 


permit coverage.10 The Opposition Brief incorrectly states that “coverage under RGP3 can be 


obtained directly from the Corps” suggesting one could completely circumvent SRCD. (Brief, p. 


40, lines 1-2, citing Bazel Decl., ex. 35, the RGP3.) RGP3 allows two methods to obtain permit 


coverage: 1) the Routine Procedures, which involves submitting a work request form to SRCD, or 


2) applying directly to the Corps and providing a copy of the application to SRCD. (RGP3, 


Dischargers’ Ex. A and PT’s Ex. 2.b., “Permit Administration,” p. 6 [emphasis added].) The 


Prosecution Team recently learned in October 2016 that an incomplete application was 


provided to the Army Corps in February 2015, after BCDC issued their stop work letter on 


January 30, 2015. (2015 Application, Ex. 56; BCDC Letter, Jan. 30,2015, Ex. 17.a.) The application 


was never sent to SRCD as required by RGP3.11 


Regardless, the Dischargers’ activities do not comply with RGP3. As stated by Mr. 


Chappell in his declaration for the BCDC Executive Director Cease and Desist Order: “Based upon 


my own personal knowledge that there had been no such permit authorization or request under 


the RGP3, nor could it have been authorizable by the USACE [Army Corps], for the construction 


activity we observed on the Site on March 19 [2014].” (Chappell Decl., Ex. 10.a., ¶ 17.) After the 


October 21, 2015, site visit to the Island, the Army Corps wrote in their Memorandum 


Documenting Potential Enforcement Action Verification/Field Verification of Jurisdictional 


Waters that “[t]he unauthorized discharge activity is found to be inconsistent with RGP 3 in that 


it only authorizes placement of material ‘on the crown and backslope of the existing levees to 


repair damage from storms and to counteract subsidence of levees’.” (Memo, 11/9/2015, Ex. 
                                                           


10 The Prosecution Team previously addressed the inapplicability of RGP3 in the CAO process. 
(CAO Factual Rebuttal, Ex.  ¶¶ 8-10; Prosecution Team Rebuttal Brief, Section III.D., pp. 10-11.) The 
Opposition Brief submits no new facts since the August Regional Water Board hearing on the CAO.   


11 “Since 1994, the records of the SRCD reveal no reports for purposes of compliance with an 
RGP3 or other evidence of any action on the part of the owners of the Site to maintain the levees and 
other water control structures…” (Declaration of Steve Chappell, BCDC Executive Director Cease and 
Desist Order, Ex. 10.a., p. 4, ¶ 16.) 
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10.b.) 


 Had the Dischargers contacted BCDC about their construction activities at Point Buckler 


Island, they would have learned about the regulatory process for the Clean Water Act. In his 


declaration for his Statement of Defense for the BCDC CDO Enforcement Committee hearing, 


Mr. Sweeney stated he had handwritten notes from a call with Adrienne Klein from BCDC on 


September 1, 2011, and at the BCDC Enforcement Committee meeting October 6, 2016, Mr. 


Sweeney stated that he spoke with both Ms. Ming Yeung in March of 2011, and that Ms. Klein 


called him September 2, 2011, and both conversations included Point Buckler.  (Sweeney 


Declaration, Ex. C, ¶ 12; BCDC transcript, Bazel Declaration 4, pp. 51-52.)   


In contrast, Ms. Klein’s declaration for that same hearing states that: “I believe I never 


received a call from, or placed a call to, John Sweeney concerning this – or any other – matter. 


Enforcement file No ER2011.028 lacks any records of a conversation between Mr. Sweeney and 


me, which affirms my belief.” (Klein Decl., Ex. 49.a., ¶ 8.) Her declaration further states that she 


never stated to anyone that Point Buckler Island is not located in BCDC’s jurisdiction, and she 


had never heard of Point Buckler Island until spring 2014. (Id., ¶ 9.) Similarly, Ming Yeung has 


provided a declaration for rebuttal in this proceeding in which she states succinctly, “I have no 


recollection of ever speaking with John Sweeney,” and “I have no recollection of ever receiving 


any inquiry from anyone as to whether Point Buckler Island is in BCDC’s jurisdiction.” (Yeung 


Decl., Ex. 49.b., ¶¶ 4-5.) The evidence shows that Mr. Sweeney was not in contact with BCDC to 


discuss Point Buckler Island prior to the Dischargers’ activities on the Island, and continued his 


unauthorized activities even after having received a stop work request from BCDC (BCDC Letter, 


Jan. 20, 2015, Ex. 17.a.; see also Section II.c.ii., Cleanup and Cooperation, below.) 


Mr. Sweeney had full notice of the Clean Water Act sections 301, 404, and a State 


permitting program concerning levees in jurisdictional waters three years prior to starting the 


levee construction at Point Buckler. From at least March 8, 2014, (when aerial photos show 


levee construction begun) to the present, Mr. Sweeney has intentionally violated Clean Water 


Act section 301, as identified in the Complaint as Violation 1. Even after receiving a Notice of 


Violation from the Regional Water Board on July 28, 2015, the violations continue today. (Army 


Corps NOV, Ex. 8.) Similarly, the Dischargers had notice there was a State certification program: 
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Mr. Sweeney failed to obtain permit coverage since at least May 19, 2012, and Point Buckler 


Club, LLC failed to obtain permit coverage since October 27, 2014, as described in the Complaint 


as Violation 2. Both violations continue today. 


Not only is mistake of law not a defense, but the mere concept does not apply here since 


Dischargers fully intended to avoid obtaining permits for activities on Point Buckler Island. 


Dischargers knew permits were required for levee repairs specifically, and they chose to ignore 


the entire regulatory framework.12 


ii. Cleanup and Cooperation 


The cleanup and cooperation factor considers the “[e]xtent to which the discharger 


voluntarily cooperated in returning to compliance and correcting environmental damage, 


including any voluntary cleanup efforts undertaken.” (Enf. Policy, Ex. 1.e., p. 17.) None of that 


has occurred here. The Prosecution Team chose a factor of 1.1 in its methodology, but would 


certainly agree if the Regional Water Board decided to increase that factor at the hearing based 


upon events that have occurred since the Complaint was issued. (Complaint, Attach. A, p. A8.) 


The Notice of Violation was issued July 28, 2015, an initial CAO was issued September 11, 


2015,13 and the Complaint was issued May 17, 2016, yet there has been no restoration initiated 


to date. Because the Dischargers have not engaged in voluntary cleanup and cooperation, the 


Regional Water Board issued CAO R2-2016-0038 on August 10, 2016.  


The Dischargers submitted an Interim Corrective Action Plan (ICAP) due November 10, 


2016, as required by the CAO.  (ICAP, Ex. 53.b.) The goal of the ICAP is to prepare the Island for 


tidal restoration, which is to restore the water quality functions and values of the tidal marsh to 


conditions existing prior to the Dischargers’ unauthorized activities. The Prosecution Team 


reviewed the document and found that is lacks significant and substantive information.  Several 


                                                           
12 Leslie Salt Co. v. San Francisco Bay Conservation and Development Commission (1984) 153 


Cal.App.3d 605 recognized the exception to the mens rea requirement and approved of strict liability in 
some public welfare offenses, making the mistake of law claim moot. The court stated:  


Thus, whether the context be civil or criminal, liability and the duty to 
take affirmative action flow not from the landowner’s active 
responsibility for a condition of his land that causes widespread harm to 
others or his knowledge of or intent to cause such harm but rather, and 
quite simply, from his very possession and control of the land in 
question. 


13 Rescinded January 5, 2016.  (See letter from Bruce Wolfe, 1/5/2016, Ex. 8.b.) 
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of the proposed actions may result in additional harm to tidal marsh functions and values. 


(Memo to Wolfe, Nov. 18, 2016, Ex. 53.c.) For example, the ICAP proposes to control an invasive 


plant using an herbicide that is not approved for use in aquatic environments. Similarly, the ICAP 


does not address potential water quality issues such as when discharging ponded water from 


the Island whether that water would have low dissolved oxygen that could harm fish.  (Id.) 


BCDC issued a letter to Point Buckler, LLC, attention John Sweeney, on January 30, 2015, 


that notified the Dischargers of a myriad of violations. (BCDC Letter, Jan. 30, 2015, Ex. 17.a.) The 


letter requested the Dischargers stop work, and hire an environmental specialist to assist with 


site restoration. (Id., p. 2.) Despite requests from regulatory agencies as early as January 30, 


2015, that the Dischargers hire environmental specialists, the Dischargers continued to fail to 


provide adequate environmental analysis on the Island. (Meeting minutes, Exs. 13.k.,36.a., 36.b., 


53.a.; ICAP, Ex. 53.b.; ICAP Memo, Ex. 53.c.)  No restoration activities have occurred.   


After receiving the Notice of Violation, the Dischargers continued violating the Clean 


Water Act, including excavating the fourth crescent pond and placing the fill on marsh, adding 


storage containers on the marsh, erecting two helicopter landing pads on the marsh, placing 


Astroturf on the marsh, and installing a new tidal gate (closed), among other unauthorized 


activities. (CAO, Ex. 32.a., p. 5, citing Expert Report, Ex. 11, Fig. K-32; Ex. 11, Table K-4; Facebook 


Post, April 19, 2016, Ex. 29.) Although the Dischargers agreed to provide information about the 


Island, such as a topographic survey, there were continued delays until the Prosecution Team 


had to seek out a warrant to access the Island and obtain the information themselves before 


seasonal vegetation would interfere.  (Affidavit and Warrant, Ex. 7.) The information was 


needed to inform a decision-making process that included finalizing the penalty case now before 


the Regional Water Board.  


The Dischargers did, finally, take on the task of conducting their own topographic survey 


in early October 2016.14 Mr. Bazel requested the Prosecution Team contact adjacent land 


owners for access. Prosecution Team member Brian Thompson went to great lengths to contact 


the land owners to assist the Dischargers’ survey team. (See Case File Memo, Nov. 9, 2016, Ex. 


53.)  However, the Dischargers did not provide adequate accommodation in coordinating their 
                                                           


14 Note that the Dischargers did not submit any survey results in their evidence. 
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field visit with Prosecution Team staff. Staff only had approximately 2 business hours’ notice of 


the survey date and start time. Therefore,  much of the survey was completed by the time 


Prosecution Team member Ben Martin was able to mobilize the following morning, locate the 


surveyors in the field, and get to the Island on October 4, 2016, after 10:30 a.m. (Ibid.) On the 


Island, Mr. Martin observed a red ground-to-dock steel ramp on the eastern levee marked with 


a 20,000 pound capacity that had not been previously observed on the Island.(Ibid.) During the 


site visit, Mr. Sweeney told Mr. Martin to either delete the photographs he had taken from 


walking the perimeter of the Island or surrender his camera. (Ibid.) Mr. Martin deleted the 


photos he had taken so far, and only took a few photos of the survey activities as allowed by Mr. 


Sweeney. (Ibid.) Ordering Regional Board staff to destroy evidence  provides additional grounds 


to increase the cleanup and cooperation factor above 1.1. 


The Prosecution Team and representatives from BCDC and EPA have continued to meet 


with the Dischargers in an effort to streamline permitting and encourage restoration activities.  


However, the Dischargers’ focus of those meetings has been primarily finding a permitting track 


for the Dischargers to continue developing the Island. (See meeting minutes, June 9, 2016, Ex. 


13.k.; July 22, 2016, Ex. 36.a.; October 25, 2016, Ex.53.a.) At the July 22, 2016 meeting,15  the 


Dischargers agreed to provide an interim corrective action plan, mitigation proposals, proposals 


for future plans at the Island that maximize tidal restoration, and technical justification, such as 


hydraulic modeling, to justify their preferred restoration alternative. However, only the Draft 


Interim Corrective Action Plan was available when the parties met October 25, 2016. (Meeting 


Minutes, Oct. 25, 2016, Ex. 53.b.)  As discussed above, even the Interim Corrective Action Plan 


submitted on November 10, 2016 lacks substantive information necessary to understand the 


impacts the proposed actions would have on the environment.  (ICAP, Ex. 53.b.; Memo to Wolfe, 


11/18/2016, Ex. 53.c.)  


These facts demonstrate that the Dischargers not only failed to restore the site, but 


actually continued violating the Clean Water Act with additional activities after the issuance of  


 
                                                           


15 The Dischargers provided an aerial photo with lines drawn in on July 22, 2016, that is 
considerately called the Draft Concept, contained in Ex. 36.b.  The Prosecution Team does not consider 
this a plan. 
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the Notice of Violation. The fact that they have continued to fail to provide requested and 


required information since the August CAO hearing only emphasizes the need for enforcement. 


iii.  History of Violations 


When the Complaint was issued in May 2016, the Prosecution Team alleged that there 


was no prior history of violations for the Regional Water Board to consider in this penalty 


assessment. Since then, however, BCDC’s Enforcement Committee heard evidence and 


statements regarding its CDO on October 6, 2016.  The Enforcement Committee recommended 


to the full Commission that they find violations true and impose a $772,000 penalty against the 


Dischargers. (BCDC Recomd., Ex. 49.d.; BCDC Transcript, Ex. 49.c., and Dischargers’ Ex. C.) The 


full Commission ruled on the matter at their meeting November 17, 2016, and imposed the CDO 


and Civil Penalty.  The Prosecution Team is not recommending increasing this factor.  However, 


the Regional Water Board may consider the matter an adjudicated prior violation, though based 


on the same conduct as alleged in this matter.  


d. Step 6 – Ability to Pay 


The Dischargers have not substantiated their claimed inability to pay the recommended 


$4.6 million penalty. Point Buckler Club, LLC, in particular, has not submitted any evidence or 


even argument about its finances. Mr. Sweeney has provided a declaration containing only 


broad-brush statements concerning his finances, and a declaration from his certified public 


account, Mr. Robert Bucci. (See November 14, 2016, Prosecution Team’s Objections to 


Evidence.) Mr. Bucci’s declaration is not supported by any records; it merely reiterates what Mr. 


Sweeney states in his declaration, and discloses no specifics to paint any sort of picture of Mr. 


Sweeney’s true financial status. Mr. Bucci offers no expert analysis whatsoever. 


Financial expert Bryan Elder reviewed the Dischargers’ Opposition Brief, and the 


declarations from Mr. Bucci and Mr. Sweeney, and provided his November 14, 2016 Ability to 


Pay Analysis Supplemental. (See Elder Analysis, Ex. 47.a.) Mr. Elder’s analysis explains that a 


person’s or business’ ability to pay is based on net cash flow and net worth. Mr. Sweeney has 


stated that he is retired and has no net taxable income, to which Mr. Elder responds: “that is not 


representative of cash flow, as there are several allowable non-cash expenses and adjustments 
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in the tax code that can be used to reduce or offset tax liability, but that do not affect cash 


flow.” (Id., p. 2.) 


Net worth is determined by assets and liabilities and is an additional factor in 


determining a person’s ability to secure financing. Mr. Sweeney has not provided an accurate 


accounting of his assets and liabilities, but it appears he is plenty capable of securing financing. 


Public records establish that Mr. Sweeney purchased real estate in July 2016 for $1.125 million, 


with an $805,000 mortgage. Mr. Bucci’s declaration states that Mr. Sweeney states there is a 


second mortgage of $160,000. (Bucci Decl., p. 2., ¶ 4.) It is unreasonable that a lending institute 


would provide these large loans to a retired individual who has had no taxable income for 


several years unless he secured these loans based on his assets, or other ability to pay, which 


have not been disclosed. (Elder Analysis, Ex. 47.a. [Net worth is considered in the ability to 


secure financing].)  One such piece of evidence suggesting that there may be more assets is a 


recent post on Facebook indicating he sold a car for $400,000. (Facebook Post, Nov. 4, 2016, Ex. 


57.d.) The Regional Water Board does not have a full picture of Mr. Sweeney’s cash flow and net 


worth.  


Mr. Elder also reviewed the value of Point Buckler Island itself. In his Ability to Pay 


Analysis Supplemental, Mr. Elder opines it is reasonable to conclude that the value of the Island 


is on par with the investments in it. Mr. Elder’s analysis concludes that the value of the Island is 


approximately $3.335 million. (Elder Analysis, Ex. 47.a, p. 3.)  


The ability to pay the penalty also takes into consideration an entity’s ability to stay in 


business. Water Code section 13385(e) requires that the Regional Water Board consider that 


factor; the factor does not drive the penalty amount. A Regional Water Board may find value to 


the public interest in not assisting a repeat violator to remain in business.  


In the present matter, little to no information has been provided about the Dischargers’ 


businesses. From the public record search, one can reason that Point Buckler Club, LLC, is selling 


memberships for about $600,000 as explained in the Complaint Attachment A, Ability to Pay 


analysis and Mr. Elder’s Ability to Pay Analysis Supplemental (Id.)  For Point Buckler Club, LLC, a 


Facebook posts indicate that there are ten memberships available16  (Facebook Page, Point 
                                                           


16 The General Information section for the Point Buckler Facebook page reads: Exclusive Private 
(continued…) 
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Buckler Club, Ex. 55.e.), and that seasonal memberships are available for summer.  ( Facebook 


Post, June 20, 2016; Ex. 55.f. [“The Point Buckler Club has one summer membership left,” then 


references kite gear].) It appears that Point Buckler Club, LLC, has a connection to both the 


kiteboarding business and to duck hunting memberships.  It is not clear how many members 


there are to the LLC, or how many employees it has. A Facebook post indicates Jeff Kafka may be 


part owner or an employee. (Facebook Post, 2014, Ex. 55.a.)  Point Buckler Club, LLC has not 


submitted any information on those memberships, or any other information to refute the 


Prosecution Team’s contending it has the ability to pay the recommended fine. 


According to the Suisun Marsh Property Owners Forum on Facebook on April 6, 2016, 


the Club is “super well funded,”calling into question claims of inability to pay. (Facebook Post, 


April 6, 2016, Ex. 55.b.)  


Similarly for Mr. Sweeney, the evidence indicates he has or has had some monetary or 


propriety interests in numerous duck and social clubs, limited liability companies, a business 


called SuperCarDirect,17 and rents out the Delta Landing Craft for $6,500 a day (Deed, Ex. 12.c., 


p. 4; Secretary of State Search, Ex. 57; Business Wire – SuperCarDirect, 2007-2009, Ex. 59.c. [see 


article titled SuperCarDirect CEO Ditches Corporate Jet, Drives NASCAR to Work]; Letter to SRCD, 


3/18/2008, Ex. 19.a. [Letterhead says SuperCarDirect; signature block identifies Mr. Sweeney as 


the managing member of Spinner Island, LLC], Letter to Club Owners, Ex. 38.b.; Craigslist post, 


accessed 8/9/2016, Ex. 34.a). A news article from 2012 states: “Sweeney, 41, made his fortune 


by selling an outdoor advertising business in 2001 and owns a total of three Delta islands that 


are all at risk for future levee breaks.”  (News10, Delta island owners seeks feds’ OK for quick 


levee fix, 1/3/2012, Ex. 59.b.) The Dischargers have not provided any information or explanation 


for any of these interests and ventures.   All of these matters found in public records searches 


raise more and more questions about the Dischargers’ ability to pay the recommended penalty.  


The claim that Mr. Sweeney is not making any taxable income is offset by the wealth 


                                                           


(…continued) 
Island for 10 special owners.  Kiteboarding and other sports year round.  15 minutes by air from Silicon 
Valley, or hour by high speed yacht.  Two helipads and docking for up to 300 foot yachts.”  (Facebook, Ex. 
55.e.)  


17 John Sweeney at john@supercardirect.com is listed in 2006 as the contact for the sale of a 
restored America’s Cup yacht for $373,000.  (www.vsail.info, Ex. 59.c.) 



mailto:john@supercardirect.com

http://www.vsail.info/
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demonstrated in various articles and websites, his ability to secure large loans, and his ability to 


live comfortably while acquiring expensive assets and work on business ventures that 


apparently do not generate income. (Sweeney Decl., ¶ 31; News Articles, Ex. 59; Websites, Ex. 


55; Westlaw real property transaction records, Ex. 34.a.; Business Wire – SuperCarDirect, 2007-


2009, Ex. 59.c.) 


The only documented evidence in the record has been provided by the Prosecution 


Team, which demonstrates that Dischargers are able to pay the recommended penalty. Point 


Buckler Club, LLC, has not provided any information supporting an inability to pay the penalty 


claim, and Mr. Sweeney has not provided any supporting records to his generic claims. Without 


any information on ability to pay or what businesses may be affected by the imposition of this 


penalty, the Regional Water Board should find that the Dischargers have an ability to pay the 


recommended penalty.  


e. Step 7 – Other Factors as Justice May Require  


This factor in the Enforcement Policy penalty methodology allows the Regional Water 


Board some flexibility to adjust the penalty when the other factors in the methodology 


recommend imposing a disproportionally high or low penalty, as long as the Regional Water 


Board articulates express findings for why it made such an adjustment. None of the Dischargers’ 


contentions regarding Other Factors as Justice May Require compel a reduction in the 


recommended penalty.   


 
i. The Misconduct and Harm in this Case is Egregious and Deserving of the 


Recommended Penalty 


The Enforcement Policy promotes fair, firm, and consistent enforcement, taking into 


consideration “the specific circumstances related to the discharge.…” (Enf. Pol., Ex. 1.e., p. 2.) 


The egregious misconduct in this matter is unlike any prior enforcement matter in the San 


Francisco Bay Region. However, true to the intent of the Enforcement Policy, the Prosecution 


Team applied the factors in a fair, firm, and consistent manner, which resulted in a penalty 


reduced from the $39,211,860 statutory maximum to an $11,226,468 penalty, which the 


Prosecution Team then reduced again down to $4,600,000. (Complaint, pp. 15-16; Complaint 
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Attach. A., pp. A11-A14.) 


The Opposition Brief compares the final dollar amounts in the top ten penalty cases in 


the Region over the past ten years. (Brief, pp. 20-22.)  However, it does not discuss relevant 


facts for the cases as they may relate to the recommended penalty for this matter. For example, 


In the Matter of: OG Property Owner, LLC, (R2-2010-0085) the discharger was in receivership 


after filing for bankruptcy when it settled its case with the Regional Water Board. Neither 


discharger in this matter purports to have filed for bankruptcy. 


It is also important to note that all of the listed cases in the Opposition Brief were settled 


without going to hearing. Settlement agreements can include  Supplemental Environmental 


Projects (SEPs) pursuant to the SEP Policy, whereas Water Board Orders cannot. The relevancy 


here is unclear since the Dischargers have not proposed any SEP for this matter. 


The Opposition Brief mentions two cases in particular, the Palmaz/Cedar Knolls Vineyard, 


Inc. settlement (R2-2011-0015) and the Kinder Morgan matter. The potential for harm in this 


case is far greater than either of those cases because, in this case, multiple federally- and state-


listed species are affected by the discharge, along with critical habitat for five federally-listed 


species.     


Both the Palmaz/Cedar Knolls Vineyard and the Kinder Morgan cases preceded the 


Enforcement Policy. The Palmaz/Cedar Knolls settlement expressly recognized that the 


agreement was negotiated consistent with the 2002 Enforcement Policy  because the violations 


and substantial negotiations were completed prior to the 2010 Enforcement Policy taking effect. 


(Bazel Ex. 33, p. 6.)  Similarly, the Kinder Morgan matter was settled in 2007, three years before 


the 2010 Enforcement Policy was adopted. (Consent Decree, Bazel Ex. 32.) As such, neither case 


contained a factors analysis using the penalty methodology; therefore, they are not comparable 


to the current case. Furthermore, the Kinder Morgan matter was resolved in the United States 


District Court for the Eastern District of California, and not administratively, and the Regional 


Water Board, the Department of Fish and Game (now the Department of Fish and Wildlife), and 


the Lahontan Reginal Water Board, were all plaintiffs whereby multiple interests had to be 


accommodated in reaching a settlement.  
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f. Step 8 – Economic Benefit 


The Dischargers did not provide any new evidence countering the Prosecution Team’s 


economic benefit analysis and the Opposition Brief misconstrues the meaning of the economic 


benefit factor. Economic benefit is not limited to monetary gain, but also the savings derived 


from the violation. 


The Dischargers should have complied with the Clean Water Act by obtaining permits 


and mitigating for impacts associated with their dredge and fill activities in 2014. These avoided 


costs of compliance are considered an economic benefit to the Dischargers and were calculated 


based on costs that would have been incurred by a similarly-situated discharger who abided by 


the law.    


Dischargers argue they should not have to pay a significant penalty because they must 


also restore the Island. This logic is contrary to the underpinnings of the Enforcement Policy. The 


Dischargers should not be allowed to benefit from avoiding the permitting process.. The 


Dischargers have enjoyed the benefits of the unauthorized levee since 2014, by conducting the 


kiteboarding and duck hunting businesses without having to first pay for permits and mitigation. 


The Enforcement Policy states that Regional Water Boards should not adjust the economic 


benefit factor “for expenditures by the discharger to abate the effects of the unauthorized 


conduct or discharge, or the costs to come into or return to compliance. In fact, the costs of 


abatement may be a factor that demonstrates the economic extent of the harm from the 


violation.” (Ex. 1.e., p. 20.) 


Without any substantial evidence to change the economic benefit analysis in the 


methodology contained in the Complaint’s Attachment A, there is no reason to reduce the 


penalty amount. 


II. The Regional Water Board has Already Determined it has Jurisdiction 


Dischargers reiterate prior arguments and evidence that Point Buckler Island was “high 


and dry” and contest whether the island was subject to jurisdiction under Clean Water Act 


section 401. (Brief, pp. 6, 44-46.) The Regional Water Board’s prior determination is well-


supported by evidence in the CAO Factual Rebuttal (Ex. 45, ¶¶ Ref. 12-35) and the Expert Report 
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(Ex. 11, Apps. I and N) and reinforced by the ACL Factual Rebuttal (¶¶ 1-9 and 73-75) and Expert 


Response (Ex. 46, pp. 1-4 and 7-10).  Specifically, the Regional Water Board already found that 


“38.3 of the approximately 39 acres of the Site are below the high tide line, fall under Clean 


Water Act Section 404 jurisdiction, and therefore are waters of the State and United States,” 


and that “the Dischargers have caused or permitted waste to be discharged or deposited where 


it has been discharged into waters of the State and United States, and created or threatens to 


create a condition of pollution.” (CAO, Ex. 32, p. 3, ¶ 10 and p. 13, ¶ 75.) Even more specifically, 


the Regional Water Board found that: 
 
Construction of the new levee resulted in unauthorized placement 
of fill in approximately 2.6 acres of waters of the State and United 
States consisting of tidal marsh, tidal channels, and tidal remnant 
levee. Construction of a road to the water’s edge on the Site’s west 
end, placement of spoils, and installation of structures resulted in 
unauthorized placement of fill in an additional 0.63 acres of waters 
of the State and United States (total fill placed in approximately 
3.23 acres of waters of the State and United States). 
Approximately 5.8 acres of tidal marsh vegetation were mowed or 
destroyed as a result of unauthorized activities. Finally, 
construction of the new levee blocked tidal channels and overland 
tidal flow into 27.18 acres of the Site’s interior tidal marsh.   
 


(Id., pp. 10-11, ¶ 59.) 


Res judicata prevents the Dischargers from re-arguing that the Regional Water Board 


does not have jurisdiction over the levee repair.18 The doctrine of res judicata holds that a final 


judgment in a case governs the identical claim in a subsequent action. As a result, a prior 


administrative decision may preclude a subsequent administrative or judicial action. (United 


States v. Utah Construction and Mining Co. (1966) 384 U.S. 394, 422 [86 S.Ct. 1545].) Under this 


doctrine, a valid final judgment is conclusive of a claim or defense and bars all parties and 


persons in privity with the parties from re-litigating any issue material to the claim or defense 


that were or could have been adjudicated in the prior action. (Takahashi v. Board of Ed. of 


Livingston Union School Dist. (1988) 202 C.A. 3d 1464, 1473-1474 [249 C.R. 578].)  


 The Regional Water Board’s findings in the CAO concerning Clean Water Act jurisdiction 
                                                           


18 Alternatively, Dischargers’ request for the Regional Water Board to make a new determination 
on the matter could be construed as a motion for reconsideration.  Typically, a motion for 
reconsideration is supported by a change in the law or new evidence, neither of which has been 
established in this case.  (See Code of Civ. Pro. § 1008(a) [A motion for reconsideration must be based on 
new or different facts, circumstances, or law].) 
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are strongly supported by evidence in the record. The Dischargers provide no case law or change 


in conditions that warrant revisiting that issue. 


 
III. The Recommended Penalty is Consistent with the Porter-Cologne and Clean Water Acts 


The ACL Complaint alleges liability pursuant to Water Code section 13385(a)(4) for 


violating Basin Plan Discharge Prohibition No. 9 and liability pursuant to Water Code section 


13385(a)(5) for violating Clean Water Act sections 301 and 401. (Complaint, Ex. 5, ¶¶ 56 and 57.) 


The Dischargers’ own admissions are sufficient to demonstrate violations of each. 


The Dischargers contest whether Water Code section 13385 can govern this action, 


claiming first that Mr. Sweeney did not violate section 401 of the Clean Water Act in performing 


unauthorized activities. (Brief, pp. 55-56.) The Dischargers’ argument depends upon the 


following tortured reasoning:  
 
The reasoning of Congress is clear. If the applicant does not submit 
a section 401 certification, the applicant never gets an NPDES 
permit. There is no harm to the environment from not requesting 
a certification, and as a result there is no reason to penalize any 
failure to request a certification. 


(Id. at p. 56.) Dischargers claim that only an “applicant” can violate the discharge prohibitions in 


section 401, and Mr. Sweeney admittedly failed to apply for water quality certification. (Id. at 


pp. 55-56.) 


The starting point of the analysis is section 301 of the Clean Water Act, which makes 


unlawful any discharge of any pollutant by any person into waters of the United States except in 


compliance with the Clean Water Act.  Dischargers concede that Mr. Sweeney discharged into 


waters of the United States when he filled in the seven levee breaches. (Brief, p. 56.)     


Pursuant to section 402 of the Clean Water Act, the State of California is authorized to 


administer water quality certification on behalf of the United States Environmental Protection 


Agency (EPA), and has promulgated Title 23 of the California Code of Regulations, section 3855, 


which requires that an “application for water quality certification shall be filed with the regional 


board executive officer in whose region a discharge may occur.”  Section 401 must be construed 


in conjunction with both Clean Water Act Section 301, prohibiting discharge without a permit, 


and section 3855, requiring submission of an application for water quality certification before 
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discharging.  Dischargers admit that Mr. Sweeney had no water quality certification for his 


unauthorized activities.  (Brief, p. 56.)     


 


Dischargers also contest whether Basin Plan Prohibition No. 9, prohibiting the discharge 


of silt, sand, clay, or other earthen materials from any activity, is applicable.  They cite to the 


Basin Plan reasoning that the Prohibition is intended to “prevent damage to the aquatic biota by 


bottom deposits.” The Dischargers claim that the prohibition does not apply because “the levee 


repair cannot legitimately be characterized as ‘deleterious bottom deposits’, even though a 


small amount of material was placed in the breaches.” They cite to lack of evidence that any 


spawning occurred or benthic organisms lived in those breaches. (Brief, p. 56.) 


To reach this conclusion, the Opposition Brief necessarily ignores additional reasoning in 


the Basin Plan supporting Prohibition No. 9: 
 
The prohibition would also prevent discoloration and/or turbidity 
that can be caused by silt and earth… Turbidity or discoloration 
caused by dredging is covered by the Regional Board’s policy on 
dredging (see section under nonpoint source control). 


The Basin Plan provides additional and extensive discussion on impacts associated with dredging 


that support the adoption of Prohibition No. 9, including Basin Plan section 4.20.4 


(Environmental Impacts of Dredging and Disposal in the Aquatic Environment) and Table 4-12, 


entitled “Potential Consequences and Impacts of Dredging and Dredged Material Disposal.”  


Section 4.20.4 states that dredging operations “cause localized and ephemeral impacts with 


related biological consequences.” Table 4-12 lists impacts associated with dredging, including 


bottom disturbance, suspended solids loading, dissolved oxygen reduction, mobilization of 


toxicants adsorbed to sediments and release of biostimulatory substances.” It is reasonable to 


conclude that these impacts occurred here, where the dredging operations discharged into both 


the Bay waters outside of the island as well as into tidal channels, the remnant borrow ditch, 


which was functioning as a tidal channel, and wetlands (Expert Report, Ex. 11, Appen. Q, Q-2).  


Dischargers admit that the dredging occurred. (Sweeney Decl., ¶¶ 6-7.) 


Finally, the Dischargers challenge the applicability of Water Code section 13385(c), which 


authorizes the Regional Water Board to impose a penalty for gallons of discharge over 1,000 
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gallons. They claim that the statute could not have been referring to dirt, which is not generally 


measured by the gallon. (Brief, pp. 55-57.) Cubic yards, however, are easily converted to gallons. 


One cubic yard is equal to 201.97 liquid gallons. Whatever units are chosen to describe a 


discharge should be irrelevant. The statute would still apply to the discharge if it were described 


in liters or barrels.19 


 


IV. The Penalty Does Not Violate Constitutional Protections 


The following sections address Dischargers’ contentions that the proposed penalty would 


violate several of the protections afforded by the Constitution of the United States. The 


Dischargers assert violations of their First Amendment rights, the Excessive Fines Clause of the 


Eighth Amendment, and of the Due Process Clause of the Fourteenth Amendment. (Brief, pp. 


46-55.)  


 
a. There is No 1st Amendment Retaliation and the Penalty is Not Vindictive 


because the Dischargers had Notice Since July 28, 2015, Five Months before 
Point Buckler Club, LLC Filed its Law Suit. 


The recommended penalty, and the entire administrative civil liability complaint and 


process, is not a retaliation effort in response to Point Buckler Club, LLC v. Bruce H. Wolfe, 


California Regional Water Quality Control Board, San Francisco Bay Region filed in Solano County 


Superior Court (2015, No. FCS046410). The Dischargers’ claim that the ACL  Complaint is an act 


of vengeance is without merit. Assistant Executive Officer Whyte, in her role as Prosecution 


Team lead, directed staff to begin working on an ACL Complaint to address the illegal fill and 


failure to obtain permits in July 2015, prior to any action by the Dischargers challenging the 


Regional Water Board’s authority or jurisdiction. (Whyte Decl., Ex. 58, ¶ 3,) Moreover, the court 


dismissed the case after sustaining the Regional Water Board’s demurrer in July, 2016. (See 


Demurrer Court Order, July 1, 2016, Ex. 50.b. and Formal Dismissal, July 20, 2016, Ex. 50.c.) 


First Amendment retaliation claims are brought under 42 U.S.C.A, section 1983. In 


pertinent part, it provides: 


                                                           
19 An example of a case where gallons of fill were used in determining a penalty is in 


Administrative Civil Liability Order No. R3-2008-0057 issued by the Central Coast Regional Board in the 
matter of Tract 1990, LLC. 
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Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subject, any citizen 
of the United States or other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to the party injured in 
an action at law, suit in equity, or other proper proceeding for 
redress, except that in any action brought against a judicial officer 
for an act or omission taken in such officer’s judicial capacity, 
injunctive relief shall not be granted unless a declaratory decree 
was violated or declaratory relief was unavailable.  


The purpose of the statute is to deter state actors from using badge of authority to deprive 


individuals of their federally guaranteed rights, and to provide relief to victims if such fails. 


(Wyatt v. Cole (1992) 502 U.S. 158, 166 [112 S.Ct. 1827].) 


Traditionally, claims under this statute were brought against government employers by 


employees. Actions brought by non-employee citizens in the land use context are on the rise. 


Since parties to administrative proceedings on land use matters often disagree heatedly about 


what the law requires, many landowners who receive an unfavorable decision feel that the 


responsible government officials penalized them simply because the landowners disagreed with 


and challenged them. (Zizka et al., State and Local Government Land Use Liability (2015) Ch. 17, 


§ 17.14.) While many of the Federal Appellate Circuit Courts have allowed actions in this 


context,20 other courts have resisted several attempts by plaintiffs to bring actions for First 


Amendment retaliation under section 1983.21 


The generally accepted formulation for analyzing a First Amendment retaliation claim in 


the land use context was established by the various Federal Courts of Appeal. The Ninth Circuit 


framework for analyzing claims by a regulated entity against government regulators is set forth 


in CarePartners, LLC v. Lashway (9th Cir. 2008) 545 F.3d 867, 880 cert. den (2009) 129 S.Ct. 2382 


[173 L. Ed. 2d 1294]. In CarePartners the court stated, “[the plaintiff] must initially show that the 


protected conduct was a ‘substantial’ or ‘motivating’ factor in the defendant’s decision.” 


The Dischargers have failed to provide any evidence remotely suggesting that Point 


                                                           
20 See Paeth v. Worth Tp. (6th Cir. 2012) 483 Fed. Appx. 956, where a jury found in favor of 


plaintiff home owners First Amendment retaliation claim against state zoning commission. 
21 See Guth v. Tazewell County (7th Cir. 2012) 698 F.3d 580, when other federal or state statutes 


provide adequate remedies for alleged retaliation against a plaintiff’s prior lawsuit or administrative 
proceedings, 42 U.S.C.A section 1983 should not be deemed available. 
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Buckler Club, LLC, seeking a stay in Solano County Superior Court was a substantial, motivating, 


or even relevant factor in the Prosecution Team’s decision to issue a complaint for 


administrative civil liability. The theory is pure conjecture. 


The Dischargers’ brief contrives the timing of actions as support for their theory. 


Generally, the brief claims that penalties were not discussed until after Point Buckler Club, LLC 


filed for a stay of the original CAO in Solano County Superior Court on December 23, 2015. Any 


retaliation would logically occur after that date.  


On July 22, 2015, the Water Board’s Watershed Management Division staff briefed 


Assistant Executive Officer Dyan Whyte about the unauthorized activities on the site and the 


potential harm. At this meeting Ms. Whyte, as the prosecution lead, advised staff on an 


enforcement strategy and directed staff to do the following (1) prepare a Notice of Violation 


informing Mr. Sweeney that he needed to cease all unauthorized activities at the site; (2) 


prepare a 13267 letter requiring submittal of information needed for an ACL action; (3) prepare 


a CAO requiring a restoration plan for the site; and (4) start an ACL case. This strategy was 


implemented months before Mr. Sweeney filed suit and is consistent with the Regional Water 


Board’s enforcement staff’s approach to addressing violation where there is significant harm. 


(Whyte Decl., Ex. 58, ¶3.)     


On July 28, 2015, five months prior to the Club filing suit, Assistant Executive Officer 


Dyan Whyte issued a Notice of Violation to Point Buckler LLC, to Mr. Sweeney’s attention. (Army 


Corps NOV, Ex. 9.) That Notice of Violation clearly states: 
 


The Regional Water Board reserves the right to take any 
enforcement action authorized by law, including seeking monetary 
penalties pursuant to Water Code Section 13385(a).  Any person 
who violates Clean Water Act Section 301 and/or Water Code 
Section 13376 is subject to administrative civil liability pursuant to 
Water Code Section 13385(c). The amount of the penalty is up to 
$10,000 for each day in which the violation occurs and up to $10 
per gallon of material discharged. 


(Ibid. See also Whyte Decl., Ex. 58.)   


The Regional Water Board is obligated to enforce the Porter-Cologne Water Quality Act, 


Water Code Division 7. Chapters 5 and 5.5 address how the Regional Boards are authorized to 


enforce water quality objectives and the Clean Water Act, with the administration of civil 
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liability specifically addressed in Article 2.5. The Prosecution Team was complying with the law 


and fulfilling the Regional Water Board’s obligations when it issued the proposed CAO and 


Complaint on May 17, 2016. 


Generally speaking, when there are on-going violations harming water quality, resources 


are best applied towards getting the harm to beneficial uses stopped, and ceasing the on-going 


violations, with penalty actions to follow. For Point Buckler, the initial CAO, No. R2-2015-0038, 


was issued September 11, 2015, a relatively fast process in light of the severity of the violations, 


a severity of which is also reflected in the amount of the penalty later proposed. By the time the 


initial CAO was rescinded in January 2016, and a new draft CAO prepared in May, the process in 


compiling enough information to issue the Complaint caught up with the process in issuing the 


new proposed CAO. After the Prosecution Team retained consultants who inspected the island 


with staff in March 2016, and the expert report was completed in May 2016, there was 


sufficient evidence to issue both the proposed CAO and Complaint at the same time. 


Recall that initially, both hearings for the CAO and the Complaint were scheduled to be 


heard by the Regional Water Board on August 10, 2015. The Advisory Team memorialized the 


urgency to remediate the existing impacts and to restore beneficial uses when it issued its May 


25, 2016, letter to Mr. Bazel, allowing the hearing on the Complaint to be delayed, but not the 


hearing on the proposed CAO. (Ajello Letter, May 25, 2016, Ex. 14.a.) It is evident that the need 


to stop the on-going harm takes precedence over issuing penalties, which explains why the 


Complaint followed the initial CAO. 


The Prosecution Team was complying with the law and the Enforcement Policy when it 


recommended a penalty in the amount of $4.6 million. Each factor under Water Code section 


13385(e) was extensively analyzed and articulated in the Attachment A to the Complaint, with 


this legal brief and associated ACL Factual Rebuttal further analyzing the facts to the factors. The 


Prosecution Team exercised its discretion in deciding which violations to allege in the Complaint. 


It combined the Clean Water Act section 301 violation and Basin Plan Prohibition No. 9 violation 


into Violation 1, instead of alleging two separate violations. Then, the Prosecution Team 


collapsed days of violation for Violation 2: instead of alleging the full amount of days of violation 


starting with May 19, 2012, through to the hearing, it lowered the number to 57 days of 
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violation. By consolidating violations and reducing the number of days of violation, the 


Prosecution Team significantly reduced the base liability. (Complaint, Attach. A, p. A6.) These 


actions do not suggest any retaliatory intentions on behalf of members of the Prosecution Team. 


In their brief, the Dischargers accuse the Prosecution Team of coordinating an “attack” 


on Mr. Sweeney with vindictive motives. (Brief, pp. 48-49.) In reality, the Dischargers’ actions 


are serious offenses and cross multiple media and agencies’ jurisdictions.22 The Dischargers are 


facing a $772,00023 penalty imposed by BCDC, and have been notified that EPA is investigating. 


(BCDC Order, November 17, 2016, Ex. 49.e.; Army Corps NOV, Sept. 1, 2016, Ex. 40.b.)  The 


agencies engaged in a mutual common interest in investigating potential violations consistent 


with the Common Interest Doctrine. (See Oxy Resources California, LLC v. Superior Court (2004) 


115 Cal.App.4th 874, 889.) Agency staff did not discuss what monetary penalties they would 


seek prior to issuing their respective charging documents. The Prosecution Team did not seek 


input on its recommended penalty from any other agency staff. (Whyte Decl., Ex. 58.) 


Government agencies are often encouraged to work together for efficiency, and that is 


exactly what happened here. The Dischargers are actually benefitting from our coordinated 


efforts for compliance, evidenced by the Dischargers continuing to ask for more meetings with 


the Prosecution Team, BCDC, and EPA.24 (See meeting minutes, Exs. 13.k., 36.a. and 53.a.) The 


Dischargers are obtaining exceptional customer service thanks to the agencies coordinating their 


resources in an effort to get the Dischargers to streamline permit applications and come into 


compliance. Any retaliation claims are completely meritless. 


 


 
                                                           


22 The Opposition Brief states that no agency responsible for protecting endangered species has 
taken any action against the Dischargers, it completely omits the fact that California River Watch filed a 
citizen suit against both Dischargers for violations of the Endangered Species Act (16 U.S.C. § 1531 et 
seq.) in the United States District Court, Northern District of California, Case Number 3:16-cv-05886. (A 
copy of the complaint is available upon request.) 


23 The Opposition Brief cites BCDC staff’s recommended penalty of $952,000. (Brief, p. 48, line 
13.)  In fact, BCDC Enforcement Committee reduced the recommended penalty to $772,000. BCDC 
imposed a $772,000 penalty at its November 17, 2016, meeting. 


24 Note that the Corps is not part of the joint prosecution agreement. The Prosecution Team did 
not have anything to do with the Corps’ September 1, 2016, notice of violation. Mr. Sweeney not having 
received the letter in the mail is likely due to the Corps sending it to an old address. The public property 
transactions researched suggest he moved in July 2016. Making the leap that Mr. Sweeney did not 
receive the letter in the mail because of a mass conspiracy against him is preposterous. 
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Despite the Prosecution Team’s and multiple agencies’ coordinated efforts to bring the 


Dischargers into compliance and restore the beneficial uses to Point Buckler, violations continue 


today, almost sixteen months after the Notice of Violation. 


 
b. The Recommended Penalty Does Not Violate the 8th Amendment of the United 


States Constitution 


Dischargers claim the proposed penalty violates the Excessive Fines Clause of the Eighth 


Amendment as it is disproportionate to their level of culpability, to the relationship between the 


penalty and the harm caused by their activities, and to other comparable matters. (Brief, p. 52.)  


The Excessive Fines Clauses of the Eighth Amendment limits the government’s power to 


issue a penalty that is disproportionate to the gravity of the defendant’s offense. (United States 


v. Bajakajian (1998) 524 U.S. 321, 334.) The cornerstone of the inquiry under the Excessive Fines 


Clause is the proportionality of the proposed fine. (Id.) Proportionality is based on three criteria: 


1) the degree of the defendant’s reprehensibility or culpability; 2) the relationship between the 


penalty and the harm to the victim caused by the defendant’s actions, and; 3) the sanctions 


imposed in other cases for comparable misconduct. (Cooper Indus. v. Leatherman Tool Group, 


Inc. (2001) 532 U.S. 424, 435, citations omitted.)  


Based on the Dischargers’ experience with regulatory agencies his degree of culpability 


and reprehensibility is high. The Dischargers’ degree of culpability is discussed, in depth, as part 


of the Penalty Factors analyzed in section II, subdivision (c)(i) of this brief. As highlighted by that 


section, the evidence supports a high degree of culpability being attributed to the Dischargers.25 


Mr. Sweeney is a sophisticated party, by virtue of his awareness of Clean Water Act and Water 


Code permitting programs, in addition to owning interests in multiple delta properties.  For his 


levee activities on Point Buckler, Mr. Sweeney has stated, “My father in law Mike Frost can 


attest to the quality and practices I used in restoring buckler as he explained to me how to do it.  


I don’t think many would argue aside from you [Dr. Stuart Siegel] he’s the most knowledgeable 


person in the marsh on all things levee and flood gate based.”  (Sweeney e-mail to Siegel, May 


                                                           
25 See Sasser v. Administrator, United States E.P.A. (4th Cir. 1993) 990 F.2d 127, 131 (Finding the 


re-impounding of freshwater tidal wetlands without a permit as a serious offense when determining the 
degree of culpability for assessing civil fines under the Clean Water Act.)   
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14, 2015, Ex. 23.) The website for W. Mike Frost Construction, Inc. touts they are “the oldest dirt 


working contractor in the Suisun Marsh area.” (www.wmfrostconstruction.com, Ex. 30.b.)  The 


evidence supports that the Dischargers knew or should have known the activities on the island 


required permits, yet they chose not to comply with the relevant permitting programs. 


Furthermore, numerous agencies could have readily informed him of the permitting 


requirements (e.g., SRCD, BCDC, the Army Corps, the Regional Water Board, or the county 


development department). The Discharger’s lack of due diligence to further educate himself, or 


his willful negligence, is a testament to his high level of culpability.   (See Section II.c.i, supra, 


regarding Culpability.) 


The relationship between the penalty and the harm to the beneficial uses of Point 


Buckler Island caused by the Dischargers’ actions are proportional. The Prosecution Team has 


discussed in depth the harm the Discharger’s actions have caused to the beneficial uses and that 


the egregious misconduct in this matter is unlike any other enforcement matter seen before in 


the San Francisco Bay Region. (Complaint, Attach. A, Ex. 5.) The Prosecution Team also discussed 


at length the harm the Dischargers’ activities caused to the beneficial uses of Point Buckler in 


section II, subdivision (a)(i)-(ii) of this brief. The evidence put forth in that section shows the 


strong relationship between the proposed penalty and the harm caused by the Dischargers. As 


such, the Prosecution Team has demonstrated the proportionality between the penalty and the 


damage done to the environment.   The proposed penalty is difficult to compare with the 


sanctions imposed in other cases because it is unparalleled in the San Francisco Bay Region. The 


Dischargers rely on the final dollar amount of cases within the Region over the past ten years to 


support their claim that the proposed penalty is disproportional to other comparable matters. 


However, Dischargers fail to cite specific facts supporting the contention that the penalty is 


disproportionate to those matters. Additionally, the Prosecution Team distinguished the cases 


relied on by the discharger to support their claim in section II, subdivision (e)(ii) of this brief. As 


this enforcement action is unlike any prior enforcement action in the San Francisco Bay Region 


the Dischargers cannot establish that the penalty is disproportionate to other comparable 


matters. Nevertheless, while no two cases are the same, similar factors within the methodology 


analysis can be compared. The Discharger has not demonstrated that the penalty is 



http://www.wmfrostconstruction.com/
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disproportionate, thus, is not afforded protection under the Excessive Fine Clause of the Eighth 


Amendment.  


 
c. The Recommended Penalty Amount is Supported by Substantial Evidence 


The Dischargers argue for the Regional Water Board to employ a beyond a reasonable 


doubt burden of proof for these administrative liabilities. (Brief, Section III.D., p. 50-51.) Though 


the Prosecution Team contends that the evidence submitted does, in fact, prove the Dischargers 


violated the Clean Water Act and the Basin Plan beyond a reasonable doubt, it is up to the 


Regional Water Board to determine whether substantial evidence is proffered for the Regional 


Water Board to find the alleged violations are true.26   


In the Matter of Exxon, Order No. WQ 85-2, the State Water Resources Control Board 


established that there must be substantial evidence to support a finding of responsibility. This 


means credible and reasonable evidence indicating the named party has responsibility. Under 


State Water Board Resolution 92-49, the Regional Water Board may use any evidence, whether 


direct or circumstantial, including, but not limited to:  


a. Documents of historical activities, waste characteristics, chemical use; 
b. Site characteristics and location in relation to other potential sources of a discharge: 
c. Hydrologic and hydrogeologic information;  
d. Industry-wide operational practices that historically have led to discharges;  
e. Lack of documentation of responsible management of wastes; and,  
f. Physical evidence, such as analytical data and soil and/or pavement staining.  


The court in Sasser addressed whether the administrator’s imposition of the maximum 


penalty allowed by the Clean Water Act was an abuse of discretion. The court addressed the 


discharger’s liability in assuming his actions were covered under the nationwide permit: 
 


Although persons operating under a nationwide permit generally 
need not obtain specific approval from the Corps before 
discharging dredged materials, “if a private party, acting under the 
assumption that its discharge is allowed under a nationwide 
permit, makes a discharge, that party bears the risk of liability for 
rectifying the harm done if in fact the discharge is not permitted.” 
Orleans Audubon Soc’y v. Lee, 742 F.2d 901, 909-10 (5th Cir. 1984) 
(dictum).   


The Sasser court found that imposing the maximum penalty allowed by statute was not an 


                                                           
26 For a recent example of a Board using substantial evidence as its burden of proof, see San 


Diego Regional Water Board Order No. R9-2016-0064, paragraph 57, page 23. 
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abuse of discretion since the administrator considered the discharger’s liability for assuming his 


coverage under a national permit, the circumstances of his attorney’s advice, his refusal to 


comply with EPA orders, the degree of culpability, ability to pay, and that it was a serious 


offense.   


In the present case against Mr. Sweeney and Point Buckler Club, LLC, the Regional Water 


Board may use the Sasser case for guidance in issuing an administrative civil liability since the 


facts and violations are on-point. The filling of wetlands to reconstruct a levee is a serious 


offense. The maximum daily penalty is $10,000, although the Prosecution Team is not 


recommending the full penalty amount. The methodology in Complaint Attachment A provides 


an analysis on the additional factors to consider in Water Code section 13385(e).  


 
d. This is Not a Criminal Case, and This Is Not a Trial 


The Dischargers argue that the recommended penalty is so high that it becomes criminal 


in nature and promotes retribution and deterrence. (Brief, Section III.C., p. 49.) The introduction 


to the Enforcement Policy explains that it is to provide guidance to staff to spend its resources in 


a manner to “address the greatest needs, deter harmful conduct, protect the public, and achieve 


maximum water quality benefits.” (Enf. Policy, Ex. 1.e., p. 1.) The Policy further explains the 


purpose of Water Boards enforcement: “Enforcement is a critical ingredient in creating the 


deterrence needed to encourage the regulated community to anticipate, identify, and correct 


violations. Appropriate penalties and other consequences for violations offer some assurance of 


equity between those who choose to comply with requirements and those who violate them.” 


(Id.) The statutory scheme for Water Code section 13385 is not so punitive that it becomes 


criminal. Imposing an administrative civil liability pursuant to Water Code section 13385 is 


within the Regional Water Board’s purview, authority, and obligation to enforce water quality 


standards. The Hearing Procedures administered by the Advisory Team are consistent with the 


Administrative Procedures Act (Gov. Code § 11400 et seq.) in establishing how the hearing will 


be conducted. This is an administrative hearing that may result in the imposition of a monetary 


civil liability. This is not a criminal trial that may result in a person losing his personal liberty. 
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The recommended penalty is only about 11% of the statutory maximum, which is 


$39,211,860. The Enforcement Policy penalty methodology recommendation is $11,226,468. 


The liability amount recommended by the Prosecution Team is $4,600,000, which is well under 


the statutory maximum and less than half of the Enforcement Policy methodology 


recommendation. Therefore, imposing the recommended penalty is not criminal in nature and 


does not warrant any different treatment.  


Constitutional protections provided in criminal cases are simply inapplicable here. 


V. The Penalty Does Not Violate the Suisun Marsh Preservation Act 


The Dischargers reiterate extensive arguments construing the Suisun Marsh Preservation 


Act (SMPA) (Brief, pp. 58-62), which is almost entirely irrelevant to this proceeding. The 


applicability of the SMPA was briefed extensively in the Prosecution Team Rebuttal Brief in 


support of the CAO. (¶ IV.) The CAO Factual Rebuttal and ACL Factual Rebuttal both address the 


“facts” presented in the Brief. (CAO Factual Rebuttal, Ex. 45, ¶¶ Ref. 1-4, and ACL Factual 


Rebuttal, ¶¶ 11-16.) The only relevance this argument has to the assessment of a penalty is 1) 


the Dischargers claim that a managed duck club is a beneficial use; and 2) Mr. Sweeney claims 


that he thought he conducted activities in accordance with the Point Buckler IMP.  The 


substance of these arguments is addressed in Section II.a., Harm or Potential Harm to Beneficial 


Uses and Section II.c.i., concerning Culpability. 


VI. A Daubert Hearing is Not Necessary To Determine the High Tide Line 


The Dischargers request that the Regional Board hold a Daubert hearing before 


accepting the conclusion about the high tide line set out in the Technical Report and Rebuttal 


Report. (Brief, p. 46.)   


A Daubert hearing is conducted pre-trial, before a judge, when the validity and 


admissibility of an expert witness is questioned. The factors that may be considered in 


determining whether an experts methodology are valid are: 1) whether the theory or technique 


in question can be and has been tested; 2) whether it has been subjected to peer review and 


publication; 3) its known or potential error rate; 4) the existence and maintenance of standards 


controlling its operation; and 5) whether it has attracted widespread acceptance within a 
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Prosecution Team  
(CAO Factual Rebuttal) 
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Prosecution Team’s Revised Factual Rebuttal to Discharger’s CAO Initial 
Evidence Submittal, August 4, 2016  
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46 
Experts’ Response to October 19, 2016, Evidence Package (includes 
attachments) 
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47a. Ability to Pay Analysis Memo – Sweeney/Point Buckler Club, Bryan   
   Elder, November 16, 2016 
 
47b. Individual Ability to Pay Claim, Financial Data Request Form 
   
47c. BEN Economic Benefit Model Program - U.S. EPA 
https://www.epa.gov/enforcement/penalty-and-financial-models  


 


47d. BEN User’s Manual - U.S. EPA 
http://www.waterboards.ca.gov/water_issues/programs/ocean/docs/wqplans/
benmanual.pdf  
 


 


 


 



https://www.epa.gov/enforcement/penalty-and-financial-models

http://www.waterboards.ca.gov/water_issues/programs/ocean/docs/wqplans/benmanual.pdf

http://www.waterboards.ca.gov/water_issues/programs/ocean/docs/wqplans/benmanual.pdf
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48 
CDFW Vegetation Classification and Mapping Program Review of Point 
Buckler Tidal Wetland Conversion, Todd Keeler-Wolf, November 14, 2016 
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(BCDC Documents) 


49 


49a. Declaration of Adrienne Klein, September 23, 2016 
 
49b. Declaration of Ming Yeung, November 1, 2016 
 
49c. BCDC Recommended Enforcement Decision, September 23, 2016 
 
49d. BCDC Enforcement Committee Recommended Enforcement Decision,  
    November 4, 2016 
 
49e. BCDC Final Cease and Desist Order No. 2016.02, November 18, 2016 
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50a. Solano County Superior Court Order for Stay of 2015 CAO,  
   December 29, 2015 
 
50b. Solano County Superior Court Order Sustaining State’s Demurrer,  
   July 1, 2016 
 
50c. Solano County Superior Court Formal Dismissal, July 20, 2016 
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51a. Conditional Water Quality Certification for Blacklock Restoration Project, 
   SRCD Ownership #635, Suisun Marsh, Solano County, CA; Corps File No.   
   303850N, September 7, 2006 
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/Poi
ntBuckler/Water%20Board%20Orders/New/Correspondences%20from%20th
e%20WB/Blacklock_WQC_Sept2006.pdf  
 
51b. Conditional Water Quality Certification for the Suisun Marsh Exterior   
   Levee Maintenance Dredging Program, Solano County, June 4, 2014 
http://www.suisunrcd.org/documents/2014Dredging401Cert..pdf  



http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%20Board%20Orders/New/Correspondences%20from%20the%20WB/Blacklock_WQC_Sept2006.pdf

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%20Board%20Orders/New/Correspondences%20from%20the%20WB/Blacklock_WQC_Sept2006.pdf

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%20Board%20Orders/New/Correspondences%20from%20the%20WB/Blacklock_WQC_Sept2006.pdf

http://www.suisunrcd.org/documents/2014Dredging401Cert..pdf
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51c. Conditional Water Quality Certification for the Roaring River Distribution  
   System Fish Screens Sediment Removal Project, Montezuma Slough,   
   Solano County, December 16, 2015 
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/Poi
ntBuckler/Water%20Board%20Orders/New/Correspondences%20from%20th
e%20WB/Fish_Screens_Sediment_Removal_WQC_815147_Dec2015.pdf  
 
51d. Conditional Water Quality Certification for the Tule Red Tidal    
   Restoration Project, Solano County, July 19, 2016 
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/Poi
ntBuckler/Water%20Board%20Orders/New/Correspondences%20from%20th
e%20WB/R2_Tule_Red_Tidal.pdf 
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52 Point Buckler Survey Memo, November 9, 2016 
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(October 2016 Meeting and Discharger Workplan) 
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53a. October 25, 2016, Meeting Minutes – Point Buckler Island, Suisun   
   Marsh, Solano County 
 
53b. Final Interim Corrective Action Workplan, November 10, 2016 
 
53c. Prosecution Team’s Assessment of the Interim Corrective Action Plan 
for Point Buckler Island and Recommendations, November 18, 2016 
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Re: Request to keep information confidential, email thread, November 7, 
2016 
 
 
 


 


 


 


 



http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Water%20Board%20Orders/New/Correspondences%20from%20the%20WB/Fish_Screens_Sediment_Removal_WQC_815147_Dec2015.pdf
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(Social Media Posts) 


55 


55a. Jeff Kafka (Point Buckler Partner) Facebook 2014 Posts  
 
55b. Suisun Marsh Property Owners Forum Post, April 6, 2016 
 
55c. John Sweeney Twitter Account Snapshot, October 31, 2016 
 
55d. John Sweeney Facebook Post, November 4, 2016 
 
55e. Point Buckler Club Facebook Description, November 11, 2016 
 
55f. Point Buckler Club Facebook Post, June, 20, 2016 
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2015 Annual Application for the USACE Wetlands Maintenance Permit – 
Point Buckler Club, LLC 
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57a. Lost Islands, Inc., Secretary of State Details 


57b. Lost Islands, Inc., Secretary of State Snapshot, November 11, 2016 
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58 Declaration of Dyan Whyte, November 18, 2016 
 


Exhibit No. Description of Exhibit Provided Hard Copy and Electronically 


59 


59a. Sacramento Bee Article – Sacramento-San Joaquin Delta Faces  
   Deadline for Restoring Fish Habitat, April 22, 2016 
 
59b. ACB News 10, Delta Island Owner Seeks Feds’ OK for Quick Levee  
   Fix, January 3, 2012 
 
59c. Business Wire - SuperCarDirect Articles, 2007-2009 
 
59d. America’s Cup Yacht Listing, November 3, 2006 
 
59e. John Sweeney LinkedIn Page 


 


 








November 18, 2016 


Marnie Ajello 
Office of the Chief Counsel 
CalEPA Headquarters 
1001 I Street, 22nd Floor 
Sacramento, CA 95814 


SUBJECT:  REBUTTAL MATERIALS IN THE MATTER OF PT. BUCKLER ISLAND ACL COMPLAINT NO. 
R2-2016-1008 


Dear Ms. Ajello: 


This letter transmits the Prosecution Team’s rebuttal submission. Please note that the rebuttal contains 
financial information that Mr. John Sweeney and Point Buckler Club, LLC (Dischargers) requested be kept 
confidential, and that the Prosecution Team asserts should be disclosed. We await the Advisory Team’s 
decision before either making all of the submittal public or redacting financial information from it.  
 
This is the last in a series of submissions to the Advisory Team in accordance with its hearing procedures. 
The Board and its Advisory Team should now have four binders of evidence in its possession for the 
December 14, 2016, hearing on Administrative Civil Liability (ACL) Complaint No. R2-2016-1008. (The first 
two binders were previously presented to the Board for its consideration and adoption of Cleanup and 
Abatement Order (CAO) No.R2-2016-0038 on August 10, 2016.) For ease of reference, here is a summary 
of the submittals and evidence. 
 


Binder 1: Evidence for August CAO Hearing – Exhibits 1 through 20 (July 1, 2016) 


This submission contains many of the foundational documents pertaining to development of the CAO 
and ACL Complaint (and related Exhibit A, the penalty calculation), including legal (statutes, 
regulations, policies, etc.) and technical (scientific resources, plans, reports) references, 
correspondence between the Dischargers and regulatory agencies up until May 2016, documents from 
court proceedings, and social media shared by Mr. Sweeney. This submittal provides the most robust 
scientific reporting of what happened at Point Buckler Island prior to, during, and following 
unpermitted levee construction by the Dischargers, resulting in the unauthorized discharge of fill to 
tidal wetlands in Suisun Marsh and to jurisdictional waters of the State and United States (e.g., Point 
Buckler Technical Assessment of Current Conditions and Historic Reconstruction since 1985 (Exhibit 11) 
and Point Buckler Inspection Report (Exhibit 6)).  


 
Binder 2: Rebuttal for August CAO Hearing – Exhibits 21 through 31 (July 21, 2016) 


This submission responds to evidence submitted by the Dischargers on July 11, 2016, and it rebuts the 







following: 1) the Dischargers’ arguments defending the work that was done; 2) claims that fill was 
above the high tide line that define Clean Water Act jurisdiction; 3) challenges to the applicability of 
various agencies’ authorities or application of process; and 4) statements about the validity of a 
former Individual Management Plan issued to a historic duck club. In addition to correcting factual and 
legal misrepresentations, a core theme of this rebuttal is the rejection of quasi-scientific arguments 
made by the Dischargers’ counsel that lack support from qualified professionals.    


 
Binder 3: Evidence for December ACL Hearing – Exhibits 32 through 44 (September 2, 2016) 


This submission begins with CAO No. R2-2016-0038 (which determined that the Dischargers are 
responsible for the unauthorized placement of fill into channels and tidal wetlands that are waters of 
the State and United States) and presents the Prosecution Team’s assessment of penalty factors as 
required by the State Water Board’s Water Quality Enforcement Policy. The Prosecution Team 
provides a preliminary assessment of the Dischargers’ ability to pay the proposed liability as required 
by law and statute, using information available through public resources. The submission also provides 
more information pertaining to the culpability of, and the harm caused by, the Dischargers, additional 
documentation of interactions between the Dischargers and regulatory agencies, and evidence 
pertaining to the active kiteboarding operation at Point Buckler Island.  


 
Binder 4: Rebuttal for December ACL Hearing – Exhibits 45 through 59 (November 18, 2016) 


This last submission is enclosed with this letter. It responds to evidence submitted by the Dischargers 
on October 20, 2016, rebuts arguments made at the August CAO hearing, and addresses 
unsubstantiated claims about the Dischargers’ inability to pay the proposed liability. The rebuttal 
includes responses to numerous legal challenges and scientific analyses of conditions at Point Buckler 
Island. The Prosecution Team’s rebuttal consists of the following:  


1) A brief addressing legal arguments presented in the Dischargers’ Opposition to Issuance of 
Administrative Civil Liability Complaint No. R2-2016-1008; 


2) A Factual Rebuttal to address the large number of factually incomplete, incorrect, or misleading 
statements in the Opposition Brief and Declarations; 


3) The Prosecution Team’s evidentiary objections; and 
4) Rebuttal Exhibits. 


 
 


Respectfully submitted, 
 
 
 
 
 


Dyan Whyte 
         Assistant Executive Officer 


Prosecution Team Lead 
 


 





