3

V.

For the best experience, open this PDF portfolio in
Acrobat X or Adobe Reader X, or later.

Get Adobe Reader Now!



http://www.adobe.com/go/reader


3 “=7\ Epmuno G. Brown JR.

CALIFORNIA " MatTHEW RoDRIQUEZ
SECRETARY FOR
ENVIROI

Water Boards
San Francisco Bay Regional Water Quality Control Board

Certified Mail No. 7015 0640 0001 7130 0940 January 5, 2017
Return Receipt Requested CIWQS Place ID: 824644 (YAN)

Reza Gholom Valiyee
2253 Ward Street
Berkeley, CA 94705-1027

Also sent via email: rezavaliyee@gmail.com

Subject: Transmittal of Cleanup and Abatement Order No. R2-2016-1038 for Mr.
Reza Gholom Valiyee for Unpermitted Placement of Fill in Appian Creek at
4500 Appian Way, Contra Costa County

Dear Mr. Reza Gholom Valiyee:

Enclosed is Cleanup and Abatement Order No. R2-2016-1038. This Order requires you to
cleanup and abate the unauthorized discharge of fill into Appian Creek at 4500 Appian Way, El
Sobrante. The first step for you to comply with the Order is to consult with staff of the Regional
Water Quality Control Board, San Francisco Bay Region (Regional Water Board) to expedite
submittal and implementation, upon approval by the Executive Officer, of a plan to restore the
designated beneficial uses of Appian Creek and stabilize areas disturbed by earth moving
activities. The plan must be certified by licensed professionals, as appropriate, and Mr. Valiyee
must obtain necessary permits and related approvals for this work. Failure to submit these
documents by the specified compliance dates, or the submission of incomplete or inadequate
documents, may result in a monetary penalty.

Water Code section 13304 allows the Regional Water Board to recover its reasonable expenses
for overseeing the investigation and cleanup of illegal discharges, contaminated properties, and
other releases adversely affecting or threatening to adversely affect the State's waters. Your site
falls into the category for which we may recover our oversight costs. Our cost recovery program
is more fully described in the enclosed “Reimbursement Process for Regulatory Oversight.”
Please contact Yan Nusinovich at yan.nusinovich@waterboards.ca.gov or at 510-622-2932 if
you have any questions.

Dr. Terry F. Young, cHair | Bruce H. WOLFE, EXECUTIVE OFFICER

1515 Clay St., Suite 1400, Oakland, CA 94612 | www.waterboards.ca.gov/sanfranciscobay
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Transmittal of Cleanup and Abatement Order R2-2016-1038 January 5, 2017
Reza Gholom Valiyee, 4500 Appian Way, El Sobrante Property

Sincerely,
Digitally signed

by Bruce H.
' W% Wolfe
Date: 2017.01.05

16:19:39 -08'00"
Bruce H. Wolfe
Executive Officer

Enclosures:
Order No. R2-2016-1038
Reimbursement Process for Regulatory Oversight

Copy to:
Regional Water Board
Tahsa Sturgis, Water Resource Control Engineer, tahsa.sturgis@waterboards.ca.gov
Kathryn Hart, Water Resource Control Engineer, kathryn.hart@waterboards.ca.gov

California Department of Fish and Wildlife
Nicole Kozicki, Fish and Game Warden, nicole.kozicki@wildlife.ca.qgov

Discharger
Masood Esmaili, Site Maintenance Manager, mesma26@yahoo.com
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

CLEANUP AND ABATEMENT ORDER NO. R2-2016-1038

MR. REZA GHOLOM VALIYEE
for the property located at:

4500 APPIAN WAY, EL SOBRANTE
CONTRA COSTA COUNTY

This Cleanup and Abatement Order (Order) is issued to Mr. Reza Gholom Valiyee (Discharger) for the
discharge of fill material into waters of the United States and State, pursuant to provisions of California
Water Code (Water Code) sections 13304 and 13267.

The San Francisco Bay Regional Water Quality Control Board (Regional Water Board) hereby finds the
following:

1.

Purpose of Cleanup and Abatement Order: This Order requires the Discharger to clean up and
abate the effects of unauthorized fill associated with channel excavation and culvert construction in
stream and riparian habitat areas of Appian Creek, a tributary to San Pablo Creek.

Named Discharger: The Discharger is herein named as a discharger under Water Code section
13304 because he permitted the discharge of culvert pipe and earthen fill into waters of the State and
waters of the United States in connection with channel excavation and culvert construction in stream
and riparian areas of Appian Creek.

Site Location and Description: The Discharger owns about 1 acre of land approximately one mile
east of Interstate 80 at 4500 Appian Way, El Sobrante, identified as Contra Costa County Assessor’s
Parcel Number 425-210-037 (hereinafter referred to as the Site). Appian Creek is tributary to San
Pablo Creek which is a tributary to San Francisco Bay. Appian Creek, San Pablo Creek, and San
Francisco Bay are all waters of the State and waters of the United States.

Beneficial Uses: The Water Quality Control Plan for the San Francisco Bay Basin (Basin Plan)
identifies the following beneficial uses for San Pablo Creek: freshwater replenishment, cold
freshwater habitat, fish migration, preservation of rare and endangered species, fish spawning, warm
freshwater habitat, wildlife habitat, water contact recreation, and noncontact water recreation.
Beneficial uses of any specifically-identified water body generally apply to all its tributaries. The
beneficial uses of San Pablo Creek also apply to Appian Creek.

Site History and Regulatory Status:

a. OnJune 8, 2015, Nicole Kozicki of the California Department of Fish and Wildlife (Fish and
Wildlife) and Gary Faria of Contra Costa County Department of Conservation and Development
met with the Discharger at the Site to discuss the unpermitted construction of a culvert in Appian
Creek. Construction of the culvert reportedly consisted of approximately 100 linear feet of 48-
inch-diameter pipe and earthen fill from grading and excavation adjacent to Appian Creek. Fish
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Reza Gholom Valiyee, 4500 Appian Way, El Sobrante Property

and Wildlife documented field observations in an Enforcement Inspection Report dated June 8,
2015 (Attachment A). In the Enforcement Inspection Report, Fish and Wildlife required the
Discharger to complete remedial actions and perform creek restoration according to the
following schedule:

1. By July 20, 2015, submit an engineer’s plan for culvert removal to Contra Costa County and
Fish and Wildlife. The plan shall include removal of the culvert and restoration of the creek
to pre-culvert conditions. Banks shall be restored to no greater than 3:1 slope, seeded and
protected with erosion control mating, and planted with local native trees and shrubs. Plants
shall be monitored until established, usually a period of three years.

2. By October 1, 2015, remove the culvert and restore the creek and pay $10,000 to the Contra
Costa County Fish and Wildlife Propagation Fund as mitigation for the temporal loss of
habitat.

3. By December 31, 2015, replant the creek banks.

To date, none of the required actions above have been completed. The only response from the
Discharger to the Enforcement Inspection Report was a letter urging that Fish and Wildlife
enforce against whales for swallowing “tens or even hundreds of thousands [of] [f]ish [with]
each gulp” and against terrorists for killing “gay persons... Christians... [and a] Jordanian pilot”
instead of enforcing against him for filling a “so[-]called creek” where he has “never seen any
fish.”

b. On September 30, 2015, Nicole Kozicki of Fish and Wildlife notified Regional Water Board
staff of the Discharger’s illegal fill and culvert installation in Appian Creek. Since the Discharger
had not completed the actions required by Fish and Wildlife, the Regional Water Board issued a
notice of violation to the Discharger on October 8, 2015, for failure to apply for and obtain a
Clean Water Act section 401 water quality certification and/or waste discharge requirements
prior to the placement of illegal fill into, a water of the United States and State, in violation of
Water Code Section 13264 and the Basin Plan. The notice of violation required the Discharger to
submit technical reports under Water Code section 13267 according to the following schedule:

1. By October 19, 2015, file a Report of Waste Discharge that includes a plan for restoring the
impacted segment of Appian Creek, that includes removal of all fill and any accumulated
sediment and the mitigation of the temporal impacts to the creek that resulted from the fill
activities.

2. By October 31, 2015, send documentation with photographs and detailed narratives that the
above corrective actions have been implemented at the site by October 23, 2015, and that
effective erosion control measures have been applied to all disturbed areas within the bed and
banks of the creek, and on any adjacent land where stormwater runoff could convey sediment
to the creek or other State waters.

3. By January 15, 2016, document that a Fish and Wildlife-approved planting plan has been
implemented at the site, and send a copy of the plan and photographs of the restored and
planted creek bank to the Regional Water Board.

c. To date, none of the above actions required by the Regional Water Board have been completed.
The Discharger responded with a letter on October 31, 2015 denying responsibility, but
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expressing willingness to meet with Regional Water Board Staff. In response, Regional Water
Board staff inspected the Site on May 11, 2016 (see Basis for Cleanup and Abatement Order
section below, as well as Attachment B). Regional Water Board staff explained the violations
during the inspection, and Mr. Valiyee indicated that he understood, but he has not contacted the
Regional Water Board or Fish and Wildlife since the inspection date.

d. The discharger has had the following regulatory oversight history with the Regional Water Board
and other regulatory agencies:

1. On October 16, 2002, the Regional Water Board issued Cleanup and Abatement Order No.
R2-2002-0101 against the Discharger for illegal fill and vegetation removal at his property
located at 5550 Olinda Road, El Sobrante, Contra Costa County. The Order stated that the
Discharger had “a history of similar violations...dating back to 1998 and had “received
numerous enforcement actions from both Contra Costa County and [Fish and Wildlife] for
past violations,” though the details of the past violations were not specified.

2. On May 28, 2003, the Contra Costa County Superior Court issued a consent decree requiring
the Discharger to comply with a revegetation planting plan at properties at 5550 Olinda Road
and 5511 San Pablo Dam Road, refrain from doing work on the part of the San Pablo Creek
described in the Decree without permits from Fish and Wildlife, allow Fish and Wildlife
access for compliance monitoring, and pay $14,724.72 in civil penalties to (a) Regional
Water Board, (b) Contra Costa County Treasurer, (c) Fish and Wildlife Preservation Fund,
and (d) Muir Heritage Land Trust (Consent Decree and Final Judgment for Penalties and
Injunctive Relief, People v.Valiyee, Contra Costa Cnty. Sup. Ct., 2003, Case No. N03-0755).

6. Basis for Cleanup and Abatement Order: California Water Code section 13304 authorizes the
Regional Water Board to issue orders requiring a discharger to cleanup and abate waste where the
discharger has caused or permitted waste to be discharged in violation of any order or prohibition of
the board, or any discharger who has caused or permitted waste to be discharged or deposited where
it is or probably will be discharged into waters of the United States and creates, or threatens to
create, a condition of pollution or nuisance.

a. Regional Water Board staff inspected the Site on May 11, 2016 (see Attachment B) and collected
data related to the size and impacts of the culvert and soil backfill. Based on these measurements
staff estimate that the culvert placed in Appian Creek constitutes approximately 1,290 cubic feet
of structural fill, and the soil placed in Appian Creek surrounding the culvert constitutes
approximately 2,310 cubic feet of fill. Staff also observed hydromodification of Appian Creek
where the culvert was installed, including a narrowing of the channel by 64%, a narrowing of the
flow area by 90%, and water flow being split and flowing both above and below the culvert. The
length of the creek where fill was placed was 100 feet and the width of the creek where fill was
placed was 13 feet (the total creek area filled was 1,300 square feet, or 0.0023 acres).

b. The discharge of fill material impacted beneficial uses of Appian Creek as follows:

1. The culvert installation and fill loosened sediment and added it to Appian Creek, potentially
impacting fish spawning by smothering the Appian Creek bed. The culvert was installed
without consulting a qualified professional on design, so it may fail and release more
sediment, further impacting fish spawning.
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2.

The depth of flow in the culvert was four times smaller than in the channel and the flow was
90% narrower, so fish migration may have been impaired.

The addition of the culvert covered 100 linear feet of substrate, approximately 2.8 feet wide
(an area of 280 square feet) that was available for fish spawning.

The addition of the culvert covered 100 linear feet of substrate, approximately 2.8 feet wide
(an area of 280 square feet) of cold freshwater habitat, warm freshwater habitat, and habitat
for preservation of rare and endangered aquatic species.

The fill of 100 linear feet of riparian vegetation, of 5 foot width on each bank (an area of
1,000 square feet) removed wildlife habitat and habitat for preservation of rare and
endangered land species.

Since the culvert narrowed the channel by 64%, the culvert may become clogged during a
storm event and cause flooding or be dislodged, further impacting San Pablo Creek.
Clogging and flooding may prevent the freshwater in the creek from flowing downstream
towards the San Francisco Bay. This would decrease downstream freshwater replenishment
and impact salinity balance.

c. The discharge of fill material was conducted without required regulatory agency approvals,
which include, but are not limited to:

1.
2.
3.

4.

A Clean Water Act section 401 water quality certification from the Regional Water Board,;
A Clean Water Act section 404 permit from the U.S. Army Corps of Engineers (Corps);

Approval from the U.S. Fish and Wildlife Service pursuant to section 7 or 10 of the federal
Endangered Species Act; and

A Streambed Alteration Agreement from Fish and Wildlife.

d. The Discharger has caused or permitted waste to be discharged or deposited into waters of the
State and the United States, in violation of the Basin Plan, the Clean Water Act, and the Water
Code.

1.

The Basin Plan prohibits the discharge of silt, sand, clay, or other earthen materials from any
activity in quantities sufficient to cause deleterious bottom deposits, turbidity, or
discoloration in surface waters or to unreasonably affect or threaten to affect beneficial uses.

Under Clean Water Act section 301, the discharge of any pollutant except as authorized is
prohibited. The discharge of dredged or fill material into waters of the United States requires
a Clean Water Act section 404 permit. The Corps is responsible for issuing section 404
permits. These permits require a Clean Water Act section 401 certification from the Regional
Water Board that the permitted activity complies with applicable state water quality standards
and other appropriate requirements. Neither the Corps nor the Regional Water Board has
issued a permit or certification, as applicable, for the Discharger’s activities.

Water Code sections 13376 and 13260 require any person who proposes to discharge
dredged or fill material into navigable waters of the United States and any person who
proposes to discharge waste that could affect waters of State to submit a report of waste
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discharge (ROWD). Water Code section 13376 prohibits the discharge of fill material, except
as authorized by WDRs. Failure to submit a report of waste discharge and obtain waste
discharge requirements constitutes a violation of the Water Code sections 13260, 13264,
13376, and 13385. The Discharger did not file a ROWD or obtain WDRs from the Regional
Water Board for the activities.

e. This Order contains requirements for the cleanup of the discharged waste and restoration to abate
impacts to Appian Creek and associated downstream waters.

4. Basis for Requiring Reports: The reports required under this Order are required pursuant to Water
Code section 13267. The reports are necessary to ensure that the harm and future threat to water
quality created by activities on the Site, which resulted in the discharges described above, are
properly assessed, abated and controlled. The evidence supporting requiring the Discharger to
submit the reports is available in the record for this matter, and shows that the burden imposed by
preparing the reports bears a reasonable relationship to the harm to be corrected.

5. CEQA: This Order is an action to enforce the laws and regulations administered by the Regional
Water Board. As such, this action is categorically exempt from the provisions of the California
Environmental Quality Act (CEQA) pursuant to section 15321 of Title 14 of the California Code of
Regulations.

IT ISHEREBY ORDERED, pursuant to Water Code sections 13304 and 13267, that the

Discharger, or its agents, successors, or assigns, shall provide the following information and perform the
following cleanup and abatement actions. The Discharger shall obtain all necessary permits for the
activities required in this Order.

A. PROHIBITIONS

1. Removal of vegetation within waters of the State, or within riparian areas that provide benefit to
these waters, without authorization from the Regional Water Board and other applicable resource
agencies, is prohibited.

2. Discharge of sediment-laden runoff to surface waters is prohibited.

3. Discharge of silt, sand, clay, or other earthen materials from any activity, in quantities sufficient
to cause deleterious bottom deposits, turbidity or discoloration in surface waters, or to
unreasonably affect or threaten to affect beneficial uses is prohibited.

4. This Order does not allow for the take, or incidental take, of any special status species. The
Discharger shall use the appropriate protocols, as approved by Fish and Wildlife, U.S. Fish and
Wildlife Service, and the Corps, to ensure that activities do not impact the beneficial use of
preservation of rare and endangered species or violate the California or federal Endangered
Species Acts.
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B. CLEANUP AND ABATEMENT TASKS

The submittals required in the tasks below shall be submitted as soon as practicable but no later than
the compliance deadlines stated below. The required actions and implementation schedules shall
comply with all requirements in order to be acceptable to the Executive Officer.

1. RESTORATION AND MONITORING PLAN FOR APPIAN CREEK
COMPLIANCE DATE: March 30, 2017

The Discharger shall submit to the Regional Water Board a Restoration and Monitoring Plan
(Plan), acceptable to the Executive Officer, to remove the earthen fill and pipe installed along
approximately 100 linear feet of Appian Creek that was culverted, and to establish a
geomorphically stable channel bed and banks and a vegetated riparian zone within the 100 linear
feet of Appian Creek that was culverted. The Plan shall contain, at a minimum, a basis of design
report, design specifications and drawings, a planting plan using only native plants, adequate
interim and final performance criteria (used to assess the success of the tributary restoration), a
proposed implementation schedule, identification of all necessary permits and approvals and a
process to obtain them, and a monitoring plan for the following:

a.  Revegetation — Planted vegetation shall be irrigated, as necessary, to ensure that the
vegetation becomes self-sustaining. Monitoring shall include at least a 10-year period of
documenting percent survival; height, health, and vigor of shrubs and trees; percent cover
of grasses and forbs; and monitoring and control of invasive plants. At end of year 10,
percent survival shall be at least 75% and percent ground cover shall be at least 70%.

b.  Channel Stability — Annual assessments of the stability of the stream channel shall include
reporting of scour, rills, or slumps visible on the stream banks, head cuts or nick points
along the thalweg, changes in channel cross section, and accumulation of sediment in the
project reach.

2. COMPLETION OF APPLICATIONS FOR PERMITS
COMPLIANCE DATE: June 15, 2017

The Discharger must submit complete and acceptable applications, including all supporting
documents and any associated fees, as required for all permits and agency agreements needed to
implement the wetland restoration project. These include, but may not be limited to:

a. A Clean Water Act section 401 water quality certification from the Regional Water Board,;
b. A Clean Water Act section 404 permit from the U.S. Army Corps of Engineers (Corps);

c. Approval from the U.S. Fish and Wildlife Service pursuant to section 7 or 10 of the federal
Endangered Species Act; and

d. A Streambed Alteration Agreement from Fish and Wildlife.

e. A drainage permit from the Contra Costa County Public Works Department.
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3. COMPLETION OF RESTORATION AND MONITORING
COMPLIANCE DATE: September 15, 2017

The Discharger shall complete the work described in the Executive Officer-approved Restoration
and Monitoring Plans required by task B.1.

4. SUBMITTAL OF TECHNICAL REPORT
COMPLIANCE DATE: November 15, 2017

The Discharger shall submit an as-built report to the Regional Water Board. The report shall
document that the plans in tasks B.1 and B.2 to restore both Appian Creek and its unnamed
tributary have been fully and adequately implemented. The report shall also include pre- and
post-construction photographs of the Site. The photographs shall be taken from upstream of the
culverted section, downstream of the culverted section, and at the creek crossing section, at a
minimum.

5. SUBMITTAL OF ANNUAL REPORTS FOR FIRST FIVE YEARS AND REPORTS IN
YEARS SEVEN, NINE AND TEN

COMPLIANCE DATE: No later than December 31 each year monitoring is required.

The Discharger shall submit annual reports to the Regional Water Board for the work required in
tasks B.1 and B.2, above by January 31 for the first five years of the initial ten year monitoring
period. Thereafter, reports shall be submitted by December 31 of years seven, nine, and ten. Each
report must summarize each year’s monitoring results over the reporting period and include all
the information specified in the monitoring plans and any corrective measures taken (e.g., re-
planting or bank stabilization). The report must also include photographs taken at the same
locations as specified in task B.3.

The reports shall compare data to previous years and describe progress towards meeting final
performance criteria. At the end of year ten, a comprehensive final report shall be prepared
that includes summaries of the monitoring data and document if the Site meets the final
performance criteria in the monitoring plans. All reports shall include representative
photographs and site maps, with photographs taken at the same locations as specified in task
B.3.

If any interim or final performance criteria are not met, a report must identify remedial
measures to be undertaken, including extension of the monitoring period, until the criteria are
met. Success of the creek restoration will be determined by the Regional Water Board
Executive Officer. If the project reach of Appian Creek or its tributary is not geomorphically
stable at the end of year ten, the Discharger shall work with the Regional Water Board to
prepare an analysis of the cause of the instability. If deemed necessary by the Regional Water
Board Executive Officer, the Discharger will be required to conduct additional remedial
actions.
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C. NOTIFICATIONS AND PROVISIONS

1.

Cost Recovery: The Discharger is and shall be liable, pursuant to Water Code section 13304, to
the Regional Water Board for all reasonable costs actually incurred by the Regional Water Board
to investigate unauthorized discharges of waste and to oversee cleanup of such waste, abatement
of the effects thereof, or other remedial action, required by this Order. Such costs include, but are
not limited to, staff time for investigation of the discharge, preparation of this Order, work to
complete the directives specified in this Order, and communications between Regional Water
Board staff and parties associated with the cleanup and abatement of the discharge wastes,
including the Discharger, interested members of the public, and other regulatory agencies. If the
Discharger is enrolled in a State Water Board-managed reimbursement program, reimbursement
shall be made pursuant to this Order and according to the procedures established in that program.
Any disputes raised by the Discharger over reimbursement amounts or methods used in that
program shall be resolved consistent with the dispute resolution procedures for that program.

Contractor/Consultant Qualifications: The Discharger’s reliance on qualified professionals
promotes proper planning, implementation, and long-term cost effectiveness of investigation, and
cleanup and abatement activities. Professionals shall be qualified, licensed where required, and
competent and proficient in the fields pertinent to the required activities. California Business and
Professions Code sections 6735, 7835, and 7835.1 require that engineering and geologic
evaluations and judgment be performed by or under the direction of licensed professionals.

Report Any Changes in Ownership or Occupancy: The Discharger shall file a written report
on any changes in the Site’s ownership or occupancy. At a minimum, the report shall include the
name(s) and contact information for new owner(s) or occupants and changes in land use at the
site. This report shall be filed with the Regional Water Board within 30 days following a change
and shall reference the number of this Order.

Delayed Compliance: The Discharger shall notify the Regional Water Board Assistant
Executive Officer (currently, Dyan Whyte) if it is delayed, interrupted, or prevented from
meeting any of the compliance deadlines specified in this Order or a key milestone in an
approved plan required by the Order (e.g., the Restoration and Monitoring Plans). The deadlines
in this Order may not be modified except by amendment of this Order.

Good Operation and Maintenance: The Discharger shall maintain in good working order and
operate as efficiently as possible any facility or control system, including best management
practices and post-construction permanent control measures installed, to achieve compliance
with the requirements of this Order.

Reporting of Hazardous Substance Release: If any reportable quantity of hazardous
substances is discharged in or on any waters of the State, or discharged or deposited where it is,
or probably will be, discharged in or on any waters of the State, the Discharger shall report such
discharge to the Regional Water Board (in addition to reporting to the California Emergency
Management Agency at (800) 852-7550), pursuant to Water Code section 13271. To report to the
Regional Water Board, call (510) 622-2369 during regular office hours and file a written report
within five working days.
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7. Enforcement: If the Discharger fails to comply with the requirements of this Order, this matter
may be referred to the Attorney General for judicial enforcement. Failure to comply with this
Order may result in the assessment of an administrative civil liability up to $5,000 per violation
per day, pursuant to Water Code section 13350. In addition, the Regional Water Board reserves
its right to take any enforcement actions authorized by law for the underlying violations related
to the unauthorized discharge of waste and fill material into waters of the United States and
State.

8. State Water Board Petition: Any person aggrieved by this action may petition the State Water
Board to review the action in accordance with Water Code section 13320 and Title 23, California
Code of Regulations, section 2050 et al. The State Water Board, Office of Chief Counsel, must
receive the petition by 5:00 p.m., 30 days after the date this Order becomes final (if the thirtieth
day falls on a weekend or State holiday, the petition must be received by the next business day).
This Order is effective January 5, 2017.

9. Periodic Review: The Regional Water Board may review this Order periodically and may revise
it when necessary.

Ordered by,
Digitally signed by

(%4 Bruce H. Wolfe
& Date: 2017.01.05
16:43:44 -08'00'

Bruce H. Wolfe
Executive Officer

Attachment A: Fish and Wildlife Enforcement Inspection Report — 4500 Appian Way, El Sobrante
Property, June 8, 2015

Attachment B: Regional Water Board May 11, 2016, Inspection Report — 4500 Appian Way, El
Sobrante Property

Attachment C: 13267 Fact Sheet
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NOTIFICATION #:

THP # -
INSPECTION BY: N- Kozicki
She

DATE: , 2V FINA
operaTor: Reza Valiyee

ENFORCEMENT INSPECTION REPORT FOR SECTIONS 1600-1606

NAME OF STREAMILAKE: Appian Creek county: Contra Costa
srier ProJeCT DEscripTion: Hllegally installed 48 inch culvert approximately 100 liner feet in Appian Ck at 4500 Appian Way in El Sobrante
APN # 425-210-039

DESCRIPTIVE REPORT SECTION (Circle the number that is most appropriate)

(Rating "1" = In Compliance; Rating "2" = Remedial Action/Work Needed; Rating "3" = Legal Action)

EVALUATION CRITERIA:
TYPE (Note Condition Numbers from Permit) COMMENTS
SILTATION ( ) 1] 2] Submit engineers plan for culvert removal to County and DFW - 7/Z
VEGETATION ( ) 1] [2] Obtain County 1010 permit from Mario Consolacion, Public Works
FISH PASSAGE ( ) 1] 2 Contact Joe Lasado, code enforcement for fence issue
FISH HABITAT ( ) 1 | 7] If more than 200 cubic yards of soil being spread out obtain gradinc
LITTERIDEBRIS ( N/A ) 1] [ Remove culvert and restore creek, including seed & erosion by 10/:
GRAVEL DISTURBANCE ( ) T [@ Replant banks by 12/31/15 with DFW approved planting plan
TURBIDITY ( ) 1| |2
OTHER (Specify) ( ) 1l |2

IS THE PROJECT IN COMPLIANCE WITH THE PERMITTED PROJECT DESCRIPTION?[_] YES  [ZINO (Explain below)

CASE HISTORY:
NOTIFICATION FILED WITH DFG:[_JYES[TINO [CJAFTER THE FACT Date: INITIAL FIELD INSPECTION BY: _KOZicKi
AGREEMENT AND OPERATION DISCUSSED PRIOR TO OPERATION:[_]YES[T]NO REGIONAL REVIEW BY:
COMPLAINT(S) FILED AGAINST OPERATOR:[_]YES[T] NO (As indicated below): REPORT/FORMAL COMPLAINT REVIEWED BY:

[©] 1600-1606 FAILURE TO NOTIFY. [[] 5652 LITTER. REGIONAL REVIEW (If needed) BY:

[] 1600-1606 FAILURE TO OBSERVE AGREEMENT. [ ] 5984 STREAM OBSTRUCTION. DEPUTY DISTRICT ATTORNEY:

[] 5650 POLLUTION. [ Jorer: [JowviJcrminaL — cases:

REMEDIAL ACTION/COMMENTS:

1. Plan shall include restoration of creek to pre-culvert conditions by removing the culvert. Banks shall be restored to no greate
slope. Banks shall be seeded and protected with erosion control mating, then planted with local native trees and shrubs. Plants
monitored until established, usually 3 years.

2. Mitigation for temporal loss of habitat shall be the contribution of $10,000 to the Contra Costa County Fish and Wildlife Propa

Fund sent to P.O. Box 284 Moraga, CA 94556 no later than October 1, 2015.

3. Sign and return this form to Nicole Kozicki at address in #2

SPECIFIED REMEDIAL MEASURES SHALL BE COMPLETED BY: 7/20, 10/1, 12/31/20

PERMITTEE/OPERATOR ACKNOWLEDGES AND AGREES TO COMPLETE THE SPECIFIED REMEDIAL ACTION:

PERMITTEE: DATE:
oFricer: Nicole Kozicki pate: June 9, 2015
REMEDIAL ACTION COMPLETION CONFIRMED BY: DATE:

CCR-STR-1 (rev. 5/05)





		Notification_No: 

		THP_No: 

		Inspection_by: N. Kozicki

		Date1: June 8, 2015

		Operator: Reza Valiyee
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		Brief_Project_Description: Illegally installed 48 inch culvert approximately 100 liner feet in Appian Ck at 4500 Appian Way in El Sobrante

		Circle_the_number_that_is: APN # 425-210-039  

		Comb1: 

		1: Submit engineers plan for culvert removal to County and DFW - 7/20/15

		Vegetation: 

		2: Obtain County 1010 permit from Mario Consolacion, Public Works

		Fish_Passage: 

		4: Contact Joe Lasado, county code enforcement for fence issue
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		5: If more than 200 cubic yards of soil being spread out obtain grading permit
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		FillText1:  1.  Plan shall include restoration of creek to pre-culvert conditions by removing the culvert.  Banks shall be restored to no greater than 3:1 slope.  Banks shall be seeded and protected with erosion control mating, then planted with local native trees and shrubs. Plants shall be monitored until established, usually 3 years.
2.  Mitigation for temporal loss of habitat shall be the contribution of $10,000 to the Contra Costa County Fish and Wildlife Propagation Fund sent to P.O. Box 284 Moraga, CA 94556 no later than October 1, 2015.
3. Sign and return this form to Nicole Kozicki at address in #2
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San Francisco Bay Regional Water Quality Control Board
TO: Reza Valiyee, 4500 Appian Way, El Sobrante Property Case File

FROM: Yan A. Nusinovich, P.E.
Water Resource Control Engineer

DATE: Thursday, December 08, 2016
SUBIJECT: Inspection Report for Reza Valiyee Property, May 2016, Contra Costa County

| inspected the property of Mr. Reza Valiyee at 4500 Appian Way, El Sobrante (Site), on May 11, 2016,
since the Discharger had installed a culvert and soil backfill in Appian Creek without any of the required
permits. Mr. Valiyee had received a Notice of Violation on October 8, 2015 from staff at the California
Regional Water Quality Control Board, San Francisco Bay Region (Regional Water Board) and an
Enforcement Inspection Report from staff at the California Department of Fish and Wildlife (Fish and
Wildlife) on June 8, 2015; Mr. Valiyee had responded to both documents by letter but had refused to
remove the culvert or the soil backfill. This report provides background information for the inspection
and documents my observations about the size and impacts of the culvert and soil backfill.

Background

Contra Costa County staff learned of illegal creek fill at the Site on April 21, 2015, from a public
complaint. Warden Nicole Kozicki of Fish and Wildlife inspected the Site alone on April 23, 2015, and
together with Contra Costa County staff on April 29, 2015. On June 8, 2015, Warden Kozicki sent an
Enforcement Inspection Report requiring that Mr. Valiyee remove the culvert, restore the creek, and
report to Fish and Wildlife. Mr. Valiyee did not follow the requirements in the Enforcement Inspection
Report, and Warden Kozicki notified the Regional Water Board about the violations. Regional Water
Board staff sent a Notice of Violation on October 8, 2015, requiring that Mr. Valiyee remove the culvert,
restore the creek, report to Fish and Wildlife and the Regional Water Board, and obtain a number of
required permits. There is no record of Mr. Valiyee having applied for any of the necessary permits or of
his having removed the culvert or begun restoration. Mr. Valiyee responded with a letter on October 31,
2015, which included an invitation to visit the property and work out “a proper solution.” We contacted
Mr. Valiyee to meet him at his property on May 11, 2016, and inspect the unpermitted culvert and soil
backfill.

May 11, 2016, Inspection

The objectives of this inspection were to determine the magnitude and possible impacts of the
unpermitted culvert and soil backfill and to determine whether any work had been performed to
remove the culvert and restore the creek. Tahsa Sturgis, a Water Resource Control Engineer, and |
conducted the inspection with two Site representatives, Reza Valiyee, the Site owner, and Masood
Esmaili, the Site Maintenance Manager. The inspection took place from 11:00 a.m. to 12:30 p.m. Mr.
Valiyee and Mr. Esmaili met with Water Board staff at the start of the inspection and gave us permission
to access the Site and take photographs.






Reza Valiyee, 4500 Appian Way, El Sobrante Property May 11, 2016, Inspection

We proceeded around the Site and took photographs, notes, and measurements of the culvert, creek,
and water depth and width (see Exhibit A). We observed that the unpermitted culvert and fill described
in the October 8, 2015, Notice of Violation were still in place.

Based on our measurements during the inspection, we estimate that the culvert placed in Appian Creek
was 100 feet long and had a diameter of 48.5 inches. The culvert volume was approximately 1,290 cubic
feet, and the fill placed in Appian Creek surrounding the culvert was approximately 2,310 cubic feet. The
acreage of the area culverted is approximately 0.03 acres.

We observed hydromodification of Appian Creek where the culvert was installed. Based on our
measurements, the culverted part of Appian Creek has 64% less volume than the channel immediately
upstream of the culvert. The cross-sectional area of the water was approximately 90 percent smaller in
the culverted part of Appian Creek, going from a wider, deeper stream at the entrance to a narrow
trickle within the culvert, and then widening and deepening again at the exit (Exhibit A, Table A1:
Inspection Measurements). The culvert was set approximately three inches higher than the channel of
Appian Creek and we observed that some of the water flowed under the culvert. The flow in the culvert
visually appeared to move at a faster velocity than the flow in Appian Creek upstream of the culvert
(Exhibit A, Inspection Photographs).

Part of the culverted area of the creek had a lower density of vegetation and a path across the creek.
Mr. Valiyee said that this area was altered so that he could “access the back of his property.”

We discussed the violations with Messrs. Valiyee and Esmaili, including the fact that the culvert was not
properly engineered because it significantly narrowed the width of the original channel, modified the
original channel alignment, and was installed higher than the creek bed." Mr. Valiyee acknowledged that
“in a rain, all these branches come and clog the culvert.” We informed Messrs. Valiyee and Esmaili that
the culvert would have to be removed and the creek would have to be restored.

Attachments
Exhibit A: May 11, 2016, Inspection Photographs and Measurements

! See Bureau of Land Management, Low-Volume Road BMPs, Chapter 8: Culvert Use, Installation, and Sizing.
http://www.blm.gov/bmp/low%20volume%20engineering/) Ch8 Culvert Use Installation & Sizing.pdf.
Accessed October 18, 2016.

Inspection Report, Page 2 of 6
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Reza Valiyee, 4500 Appian Way, El Sobrante Property May 11, 2016, Inspection

Exhibit A: May 11, 2016, Inspection Photographs and Measurements

Figure Al: Inspection Photograph Locations

[

{BL, | DEC-Columbia, A 1) - = - A 4 I
Image downloaded from Google Earth Pro on May 11, 2016, and modified by Regional Water Board staff. Light blue arrows show approximate
current creek flow. Dark blue arrows show approximate location of creek flow before installation of culvert. Red arrows show approximate
culvert flow. Grey arrows with red outline show photograph location and direction.

Exhibit A, Page 3 of 6





Reza Valiyee, 4500 Appian Way, El Sobrante Property

Inspection Photographs

Phogrphs 1,3, 5, 6, and 7 by Yan Nusinovich, and photogra
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Photograph 1: Red arrow show approximate
length of culvert (100 feet).
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Photograph 3: Entrance of the culvert at upstream
end.

May 11, 2016, Inspection

s 2,4,8,and 9 b Tahsatis. _

Photograph 2: Appian Creek and riparian
vegetation upstream of the culvert.

Photograph 4: Entrance of the culvert. The bottom
of the channel upstream of the culvert was
approximately three inches above the bottom of
the culvert.

We observed the creek flowing into the culvert
(solid arrow) and apparent underflow beneath the
culvert (dashed arrow).

Based on our visual observations, the velocity at
the entrance of the culvert appeared to be much
higher than at the exit of the culvert.

The area between the orange lines had a lower
density of vegetation, and the vegetation looked
different from the area outside the orange lines.

Mr. Valiyee said that this area was altered so that
he could “access the back of his property.”

Exhibit A, Page 4 of 6






Reza Valiyee, 4500 Appian Way, El Sobrante Property

May 11, 2016, Inspection

Photograph 5: Crossing constructed across Appian
Creek (thin orange lines). The arrows show the
approximate location of the culvert below the
crossing and the direction of stream flow.

Photograph

Photograph 7

The apparent original channel of the creek was approximately 10 feet south of the new channel of the

culvert.

Our estimates of the course of the original channel of the creek were based on presence and location of
the strip of riparian vegetation and a linear depression in the center of it, and our estimate of the
location of the culvert was based on visual observations and estimates of the angles and distances we

saw from the exposed ends of the culvert.
S i _

Photograph
lower velocity than at the entrance.

Photograph 9: Appian Creek and riparian
vegetation downstream of the culvert. Appian
Creek flows into a tunnel under a neighboring
apartment building.

Exhibit A, Page 5 of 6





Reza Valiyee, 4500 Appian Way, El Sobrante Property May 11, 2016, Inspection

Table Al: Inspection Measurements

Diagrams are simple graphics to aid understanding and are not drawn to scale. All measurements are in
inches unless otherwise specified.

Appian Creek cross-section upstream of culvert Upstream end of culvert

Appian Creek cross-section downstream of culvert Downstream end of culvert

Based on the culvert dimensions, the culvert volume | Culvert dimensions
is approximately 1,290 cubic feet.

Based on the average of the upstream and the
downstream cross-sectional areas multiplied by the
length culverted, the volume culverted and filled is
approximately 3,600 cubic feet.

Comparing the two volumes above, the available
volume for water flow decreased by 64.2 percent
after the addition of the culvert.

Assuming approximately rectangular flows, the
upstream Appian Creek water flow was
approximately 0.9 cubic feet and the upstream
culvert water flow was approximately 0.1 cubic feet,
a 90 percent decrease in flow area.

Exhibit A, Page 6 of 6
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San Francisco Bay Regional Water Quality Control Board

Fact Sheet — Requirements for Submitting Technical Reports
Under Section 13267 of the California Water Code

What does it mean when the Regional Water
Board requires a technical report?

Section 13267 of the California Water Code
provides that “...the regional board may require that
any person who has discharged, discharges, or who is
suspected of having discharged or discharging, or
who proposes to discharge waste...that could affect
the quality of waters...shall furnish, under penalty of
perjury, technical or monitoring program reports
which the regional board requires.”

This requirement for a technical report seems to
mean that I am guilty of something, or at least
responsible for cleaning something up. What if
that is not so?

The requirement for a technical report is a tool the
Regional Water Board uses to investigate water
guality issues or problems. The information provided
can be used by the Regional Water Board to clarify
whether a given party has responsibility.

Are there limits to what the Regional Water
Board can ask for?

Yes. The information required must relate to an
actual or suspected or proposed discharge of waste
(including discharges of waste where the initial
discharge occurred many years ago), and the burden
of compliance must bear a reasonable relationship to
the need for the report and the benefits obtained. The
Regional Water Board is required to explain the
reasons for its request.

What if | can provide the information, but not by
the date specified?

A time extension may be given for good cause. Your
request should be promptly submitted in writing,
giving reasons.

! All code sections referenced herein can be found by going to
www.leginfo.ca.gov.

Are there penalties if | don’t comply?

Depending on the situation, the Regional Water
Board can impose a fine of up to $5,000 per day, and
a court can impose fines of up to $25,000 per day as
well as criminal penalties. A person who submits
false information or fails to comply with a
requirement to submit a technical report may be
found guilty of a misdemeanor. For some reports,
submission of false information may be a felony.

Do | have to use a consultant or attorney to
comply?

There is no legal requirement for this, but as a
practical matter, in most cases the specialized nature
of the information required makes use of a consultant
and/or attorney advisable.

What if | disagree with the 13267 requirements
and the Regional Water Board staff will not
change the requirement and/or date to comply?
You may ask that the Regional Water Board
reconsider the requirement, and/or submit a petition
to the State Water Resources Control Board. See
California Water Code sections 13320 and 13321 for
details. A request for reconsideration to the Regional
Water Board does not affect the 30-day deadline
within which to file a petition to the State Water
Resources Control Board.

If I have more questions, whom do | ask?
Requirements for technical reports include the name,
telephone number, and email address of the Regional
Water Board staff contact.

Revised January 2014
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REIMBURSEMENT PROCESS FOR REGULATORY OVERSIGHT

We have identified your facility or property as requiring regulatory cleanup oversight. Pursuant to the Porter-
Cologne Water Quality Control Act, reasonable costs for such oversight can be recovered by the Regional
Water Quality Control Board (Regional Water Board) from the responsible party. The purpose of this enclosure
is to explain the oversight billing process structure.

Introduction

The Porter-Cologne Water Quality Control Act authorizes the State Water Resources Control Board (State
Water Board) to set up Cost Recovery Programs. The Budget Act of 1993 authorized the State Water Board to
establish a Cost Recovery Program for the Site Cleanup Program (SCP). The program is set up so that
reasonable expenses incurred by the State Water Board and Regional Water Boards in overseeing cleanup of
illegal discharges, contaminated properties, and other unregulated releases adversely impacting the State's
waters can be reimbursed by the responsible party. Reasonable expenses will be billed to responsible parties
and collected by the Fee Coordinator at the State Water Board in the Division of Financial Assistance.

The Billing System

Each cost recovery account has a unique charge number assigned to it. Whenever any oversight work is done,
the hours worked are charged to the account number on the employee's time sheet. The cost of the hours worked
is calculated by the State Accounting System based on the employee's salary and benefit rate and the State
Water Board overhead rate.

State Water Board and Regional Water Board administrative charges for work such as accounting, billing
preparation, general program meetings and program specific training cannot be charged directly to an account.
This work will be charged to administrative accounting codes. The Accounting Office totals these
administrative charges for the billing period and distributes them back to all of the accounts based on the
number of hours charged to each account during that billing period. These charges show as State Water Board
Program Administrative Charges and Regional Water Board Program Administrative Charges on the Invoice.

The Overhead Charges are based on the number of labor hours charged to the account. The overhead charges
consist of rent, utilities, travel, supplies, training, and personnel services. If there is no labor charged to the
account during the billing period, there will be no overhead charges for that billing period with the exception of
the last month of each fiscal year. This is due to the fact that the labor charges end June 30 for the current fiscal
year. However, several kinds of overhead charges such as supply orders and travel expenses are paid after the
fiscal year ends. The State Water Board Accounting Office keeps track of these charges and distributes them
back to all of the accounts based on the number of hours charged to each account for the whole fiscal year that
has just ended. Therefore, the quarterly statements for the last month of the fiscal year could show no labor
hours charged for the billing period, but some overhead charges could be charged to the account.

Invoices are issued quarterly, one quarter in arrears. If a balance is owed, a check is to be remitted to the State
Water Board with the invoice remittance stub within 30 days after receipt of the invoice. The Accounting
Office sends a report of payments to the Fee Coordinator on a quarterly basis.

Copies of the invoices are sent to the appropriate Regional Water Boards so that they are aware of the oversight
work invoiced. Questions regarding the work performed should be directed toward your Regional Water Board
project manager. If the responsible party becomes delinquent in its quarterly payments, oversight work may
cease immediately. Work will not begin again unless the payments are brought up-to-date.





REIMBURSEMENT PROCESS FOR REGULATORY OVERSIGHT

Daily Logs

A detailed description (daily log) of the actual work being done at each specific site is kept by each employee in
the Regional Water Board who works on cleanup oversight at the property. This information is provided on the
quarterly invoice using standardized work activity codes to describe the work performed. Upon request, a more
detailed description of the work performed is available from the Regional Water Board staff.

Removal From The Billing System

After the cleanup is complete, the Regional Water Board will submit a closure form to the State Water Board to
close the account. If a balance is due, the Fee Coordinator will send a final billing for the balance owed. The
responsible party should then submit a check to the State Water Board to close the account.

Agreement

You will be sent a cost recovery letter with another copy of this attachment, an explanation of billing rates, and
an acknowledgement letter to be signed and returned to the Regional Water Board. No cleanup oversight will be
performed unless the responsible party of the property acknowledges that it agrees to reimburse the State for
appropriate cleanup oversight costs. You may wish to consult an attorney in this matter. As soon as the
acknowledgement letter is received, the account will be added to the active SCP Cost Recovery billing list and
oversight work will begin.

Regional Water Board Dispute Resolution

Based on the Regional Water Board's review and comment, the following will guide the section San Francisco
Bay Regional Water Board’s billing process.

The Regional Water Board staff proposes to provide each responsible party (upon request) with daily logs of
actual oversight work done and supporting accounting information for the responsible party's site. If, upon the
receipt of the billing statement, the responsible party disputes the amount due, the responsible party may follow
the dispute resolution procedure described below. If the responsible party follows the procedure, the Regional
Water Board will not initiate, except as noted, enforcement action for failure to reimburse the State Water
Board. During this procedure, the responsible party is encouraged to confer with Regional Water Board staff at
any time to discuss the areas in question and attempt to resolve the dispute.

1. The responsible party must notify the Regional Water Board in writing within 30 calendar days of receipt of
the billing statement to indicate that it disputes the billing statement and requests a meeting with the
Regional Water Board Assistant Executive Officer. This notification must indicate the specific areas of
dispute and provide all appropriate support documentation. Upon completion of the meeting, the Assistant
Executive Officer will provide a recommendation to the Regional Water Board Executive Officer on the
dispute and recommend an amount due, based on documentation provided by both the responsible party and
the Regional Water Board staff at the meeting. The Executive Officer will submit a written decision and
resultant amount due to the responsible party and specify the new due date by which the resultant amount
due must be paid to avoid enforcement action. This due date will be not less than ten working days from the
date of the Executive Officer's written decision.

2. If, upon receipt of the Executive Officer's written decision, the responsible party still disputes the amount
due and so notifies the Executive Officer by the new due date, the Executive Officer will schedule an appeal
hearing of the decision before the Regional Water Board at the next appropriate monthly meeting. The





REIMBURSEMENT PROCESS FOR REGULATORY OVERSIGHT

Executive Officer may also consider recommending that the Regional Water Board take enforcement action
for the responsible party's failure to pay the resultant amount due by the new due date if the Regional Water
Board finds the responsible party's appeal without basis. Any amount due and not appealed to the Regional
Water Board will be considered a violation of the Regional Water Board's order.

California Code of Regulations - Dispute Resolution

If a dispute regarding oversight charges cannot be resolved with the Regional Water Board, section 13320 of the
California Water Code provides an appeal process to Regional Water Board decisions. Regulations
implementing Water Code section 13320 are found in Title 23 of the California Code of Regulations, section
2050.
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San Francisco Bay Regional Water Quality Control Board

TO: Reza Valiyee, 4500 Appian Way, El Sobrante Property Case File
CIWQS Place ID: 824644 (YAN)

FROM: Yan A. Nusinovich, P.E.
Water Resource Control Engineer
Enforcement Section

Marnie Ajello
Staff Counsel
Office of Chief Counsel

DATE: January 5, 2017

SUBJECT: Regional Water Board Staff Communications with Mr. Reza Valiyee about
Tentative Cleanup and Abatement Order and Legal Analysis of Notice
Requirements

This memorandum documents communications between California Regional Water
Quality Control Board, San Francisco Bay Region (Regional Water Board) staff and Mr.
Reza Valiyee concerning pending requirements to clean up the unpermitted installation
of a culvert and fill of Appian Creek at 4500 Appian Way, El Sobrante (Site). It is staff's
position that Mr. Valiyee received adequate notice of, and opportunity to comment on, a
Tentative Cleanup and Abatement Order for the work he did at the Site.

May 11, 2016 Inspection Communication (Yan Nusinovich)

| contacted Mr. Valiyee to meet him at the Site on May 11, 2016, and inspect the
unpermitted culvert and soil backfill. The objectives of this inspection were to determine
the magnitude and possible impacts of the unpermitted culvert and soil backfill. | found
that the culvert had narrowed the channel, modified the channel alignment, and was too
high relative to the creek bed. | informed Mr. Valiyee that the culvert would have to be
removed and the creek would have to be restored.

Tentative Cleanup and Abatement Order Communications (Yan Nusinovich)

On August 12, 2016, | sent a tentative cleanup and abatement order (CAO) to Mr.
Valiyee at rezavaliyee@gmail.com, to Masood Esmaili, Site Maintenance Manager for
Mr. Valiyee, at mesma26@yahoo.com, and to the address of the Site. These email
addresses had been obtained from Warden Nicole Kozicki of the California Department
of Fish and Wildlife. | posted the tentative CAO on the Regional Water Board website at
http://www.waterboards.ca.gov/sanfranciscobay/board decisions/tentative orders.shtml
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for a 30-day public comment period until September 11, 2016. | received no comments
from Mr. Valiyee, Mr. Esmaili, or any of Mr. Valiyee’s representatives.

Around September 13, 2016, | called Mr. Valiyee as a courtesy to check whether he had
any comments about the tentative CAO. Mr. Valiyee initially acknowledged who | was,
but then angrily responded that he did not remember me or the Regional Water Board
and did not know anything about a tentative CAO. | asked him whether there was a
better address to send the tentative CAO, and he said to send it to his home address at
2253 Ward Street, Berkeley, CA 94705.

On November 7, 2016, | sent an amended tentative CAO to Mr. Valiyee at
rezavaliyee@gmail.com, to Masood Esmaili, Site Maintenance Manager for Mr. Valiyee,
at mesma26@yahoo.com, and to 2253 Ward Street, Berkeley, CA 94705 by certified
mail. | posted the amended tentative CAO on the Regional Water Board website at
http://www.waterboards.ca.gov/sanfranciscobay/board decisions/tentative orders.shtml
for a 10-day public comment period until November 17, 2016. | received no comments
from Mr. Valiyee, Mr. Esmaili, or any of Mr. Valiyee’s representatives.

On November 17, 2016 at 2:15 pm, | called Mr. Valiyee at 510-222-6868 as a courtesy
to check whether he had any comments about the amended tentative CAO. We had the
following conversation:

e Me: “Hi Reza, this is Yan from the Regional Water Quality Control Board. This is
a courtesy call, since today is the last day to submit comments on the order |
sent you, and | want to make sure you have an opportunity to submit comments.
| sent it by certified mail to the address you gave me- 2253 Ward St.”

e Mr. Valiyee, angrily: “I never pick up certified mail, | work twenty four hours a day
so | don’t have time for that kind of thing! Send it by regular mail!”

Legal Considerations (Marnie Ajello)

The Water Code, its regulations, and the Bagley-Keene Open Meeting Act provide
flexibility in issuing cleanup and abatement orders (CAQOs) as long as a discharger has
notice of the order and the opportunity for comment. (See Machado v. SWRCB (2001)
90 Cal. App. 4th 720, 727.) Thus, CAOs may be issued with or without a hearing. (See
Water Code § 13223 [omitting CAOs from board actions that may not be delegated to
the executive officer]; San Francisco Bay Regional Water Board Resolutions. No. 70-11
and R2-2008-0055; and Executive Officer Memorandum, “Delegation of Authority;
Signature Requirements” [Nov. 23, 2009].) Similarly, there is no minimum comment
period for CAOs, nor are there prescribed methods of service. (See Water Code 88
13304 [no notice period or service requirements specified]; 13167.5 [setting comment
periods for board actions other than cleanup and abatement orders]; Gov. Code 811125
[establishing notice requirements for board meetings]; Cal. Code Regs., tit. 23, 88
647.2, subd. (e), 647.3 [notice and comment provisions for board meetings].). Although
not directly applicable to the issuance of the CAO to Mr. Valiyee, the following Water
Code provisions, which relate to other parts of the cleanup process, are instructive in
determining what type of notice and public participation is reasonable or appropriate:
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e Section 13305, which applies to our process of initiating cleanup at non-operating
industrial or business sites, requires mailing to property owners, permits the
Regional Water Board to post notice at the property, provides that the order be
adopted at a hearing, and gives the landowner a minimum of 10 days to respond
before a hearing.

e Section 13307.1 applies to the agency’s notification process upon receipt of
proposed cleanup plans or closure requests. It requires the Regional Water
Board to “take all reasonable steps necessary to accommodate responsible
landowner participation in the cleanup” and to “consider all input and
recommendations from any responsible landowner wishing to participate.” (Water
Code § 13307.1, subd. (b).)

e Water Code section 13307.5 and 13307.6 prescribe public participation
requirements when the agency receives cleanup plans. Section 13307.5 requires
a thirty-day comment period for cleanup proposals and allows for public hearings,
while section 13307.6lists optional steps the agency may take “to disseminate
information and assist the regional board in gathering community input,”
including: “internet posting or electronic distribution of an electronic copy of a
document,” and “extension of a public comment period.”

Using these Water Code provisions as guidance, we have satisfied our obligation to
provide Mr. Valiyee with notice and the opportunity to comment.. As an initial matter, Mr.
Valiyee’s conversations with Yan belie any claimed lack of notice. Next, we have taken
reasonable steps, including multiple mailings, email, and internet posting of the CAO,
extension of the comment period, and follow-up calls, to ensure that Mr. Valiyee had the
opportunity to participate and respond to the tentative CAO. The adequacy of the
combined 40-day comment period is demonstrated by the agency’s receipt of five timely
comment letters, including three from private citizens.






CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

RESPONSE TO WRITTEN COMMENTS
on Tentative Order and Amended Tentative Order
for Cleanup and Abatement
Mr. Reza Gholom Valiyee, 4500 Appian Way
El Sobrante, Contra Costa County

Summary:

All commenters support issuance of the cleanup and abatement order. Commenters described the
harm caused by the unpermitted culvert and soil backfill, including increased chances of
flooding, high likelihood of culvert failure, and decrease in wildlife habitat, and the Contra Costa
County Public Works Department requested that we add county permitting requirements to the
list of required permits in the “Completion of Applications for Permits” section.

Background:

Staff received written comments from five parties on the Tentative Cleanup and Abatement
Order Order (Tentative Order) and Amended Tentative Cleanup and Abatement Order
(Amended Order) for Mr. Reza Gholom Valiyee’s unpermitted fill and culvert at 4500 Appian
Way, El Sobrante. The Tentative Order was distributed on August 12, 2016, for 30-day comment
period, and the Amended Order was distributed on November 7, 2016, for a 10-day public
comment period. The Amended Order includes several minor changes to the wording of the
Tentative Order, but no substantial changes to the content.

Commenters:

1. SPAWNERS (San Pablo Watershed Neighbors Education and Restoration Society),
email on August 23, 2016.

Dorcas Moulton, email on September 8, 2016.
Ginger Beringer and Ray Keifetz, email on September 9, 2016.

Dr. Daniel J. Rixen of Rixen Chiropractic, email on September 9, 2016.

a b~ DN

Mario Consolacion, Contra Costa County Public Works Department, Contra Costa
County Flood Control and Water Conservation District, email on November 14, 2016.

Comment Letter Excerpts and Responses:

The selected quotes below highlight the basic points contained in the first four comment letters.
For the full content, please refer to the letters.

e SPAWNERS *“strongly urges the Water Board to proceed with this Cleanup and Abatement
Order as written.... The potential for flooding due to the culvert is a high concern. The
inspection by [Regional] Water Board staff indicate[s] that the culvert decreased the
available area for flow by 64%, making it likely that water could back up and flood
upstream.... The culvert could also contribute to flooding downstream. The improper
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Response to Comments on Tentative Order for
Mr. Reza Gholom Valiyee, 4500 Appian Way, EI Sobrante

installation, with water already flowing under the culvert, indicates a high likelihood of
failure of the culvert.”

e Dorcas Moulton “strongly urg[es] the [Regional] Water Board to proceed with this Cleanup
and Abatement Order as written.” She says, “I remember seeing the creek clogged with mud
when this destruction [the fill and culvert] took place, but did not know the source at that
time. There used to be crawfish and minnows in the creek, but lately 1 am seeing only
waterskaters and dragonflies. This creek contributes so much to wildlife habitat, not only
aquatic.... Itis essential that Mr. Reza Valiyee... be compelled to restore the creek and
habitat and pay the fines.... It is dishearten[ing] that one individual can cause so much
destruction to a publicly owned waterway. His gain is a loss to everyone along the creek.
Please don't let him get away with it.”

e Ginger Beringer and Ray Keifetz said that, “As homeowners on Foster Lane in El Sobrante
whose property abuts Appian Creek, we are very concerned about the impact that Mr. Reza
Valiyee’s illegal culvert is having on the health of Appian Creek. We strongly agree with the
Regional Water Board and the California Dep[artment] of Fish and Wildlife’s assessment of
the impact of the culvert placed by Mr. Reza Valiyee and are strongly urging the Water
Board to proceed with this [Cleanup and] Abatement [O]rder as written.

e Dr. Daniel J. Rixen said that, “Rixen Chiropractic, [my] business upstream from the illegal
culvert, strongly urges the Water Board to proceed with this Cleanup and Abatement Order
as written.” He further elaborated that, “My business... has had the creek rise up into the
building and flood my office space in the past. This was due to blockages downstream from
me and | am very concerned that this... not happen again.”

In response to comments from the Contra Costa County Public Works Department, we added a
requirement to task B.2 to obtain a drainage permit from the Public Works Department. The
Contra Costa County Public Works Department described the permitting process for projects that
alter stream flow, stating that, “The property of Mr. Valiyee is located in the unincorporated area
of Contra Costa County (County). The County’s Title 10 Ordinance (Public Works and Flood
Control) requires that a written permit (drainage permit) should be obtained from the County for
any acts that affect the natural flow of storm waters and any alteration to natural or man-made
channels located in the unincorporated County areas. The property owner should be required to
obtain a drainage permit from the Contra Costa County Public Works Department prior to
performing any work to restore Appian Creek. Please include the drainage permit from

the Contra Costa County Public Works Department in the list of permits in Item Number 2
(Completion of Applications for Permits) on page 6 of 9 of the Amended Tentative Cleanup and
Abatement Order.”
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