
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN FRANCISCO BAY REGION 

In the matter of: 

TOWN OF HILLSBOROUGH, 
SAN MATEO COUNTY 

September 16-17, 2015 
Unauthorized Discharge into San 
Mateo Creek 

)
)
)
)
)
)
)
)
)

SETTLEMENT AGREEMENT AND 
STIPULATION FOR ENTRY OF 

ADMINISTRATIVE CIVIL LIABILITY 
ORDER

ORDER

Section I: INTRODUCTION 

1. This Settlement Agreement and Stipulation for Entry of Administrative Civil
Liability Order (Stipulated Order) is entered into by and between the California
Regional Water Quality Control Board, San Francisco Bay Region, Prosecution
Team (Prosecution Team), the California Department of Fish and Wildlife Office of
Spill Prevention and Response (CDFW OSPR), and the Town of Hillsborough
(Hillsborough) (collectively Parties), and is presented to the California Regional
Water Quality Control Board, San Francisco Bay Region (Regional Water Board),
or its delegate, for adoption as an Order by settlement, pursuant to Government
Code section 11415.60. This Stipulated Order resolves the violations alleged herein
by the imposition of administrative civil liability against Hillsborough in the
amount of $221,030.

Section II:  RECITALS 

2. Hillsborough operates and maintains a water distribution system that distributes
potable water to its residents and water users. The system includes 108 miles of
water mains.

3. Hillsborough was regulated under Municipal Regional Stormwater Permit Order
No. R2-2009-0074, NPDES No. CAS612008 (Permit), through January 1, 2016.

4. The Permit prohibited discharges of non-stormwater into storm drain systems and
watercourses, and prohibited discharges into receiving waters that adversely affect
beneficial uses of waters of the State, including substances in concentrations or
quantities that would cause deleterious effects on aquatic biota.

5. On September 16 and 17, 2015, as a result of a water main break, Hillsborough
discharged 153,000 gallons of potable water to San Mateo Creek with a chlorine
residual concentration of 2.5 milligrams per liter (mg/L). The discharge began at
10:30 p.m. on September 16 when a water main broke at the 1300 block of Tartan
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Trail Road, which is 0.6 miles uphill of San Mateo Creek. The discharge lasted 
approximately two hours and resulted in a fish kill in San Mateo Creek in violation 
of the Permit.  

6. Section 301 of the Federal Water Pollution Control Act (“Clean Water Act”)
(33 U.S.C. § 1311) prohibits the discharge of pollutants to waters of the United
States except in compliance with an NPDES permit. A person who violates Clean
Water Act section 301 is liable civilly under California Water Code (Water Code)
section 13385, subdivision (a)(5). Water Code section 13385, subdivision (c)
authorizes administrative civil liability for violation of section 13385,
subdivision (a) in an amount not to exceed the sum of both of the following:
(1) ten thousand dollars ($10,000) for each day in which each violation occurs, and
(2) where there is a discharge, any portion of which is not susceptible to cleanup or
is not cleaned up and the volume discharged but not cleaned up exceeds 1,000
gallons, an additional liability not to exceed ten dollars ($10) multiplied by the
number of gallons by which the volume discharged but not cleaned up exceeds
1,000 gallons.

7. California Fish and Game Code (CFGC) section 5650, subdivision (a)(6) makes it
unlawful to deposit in, permit to pass into, or place where it can pass into waters of
the state any substance of material deleterious to fish, plant life, mammals, or bird
life.

8. To resolve the alleged violation in Section II, paragraphs 3 to 5, by consent and
without further administrative proceedings, the Parties have agreed to the
imposition of an administrative civil liability of $221,030 against Hillsborough. The
administrative civil liability imposed for the Water Code violation ($106,665) is
less than the proposed liability the Prosecution Team calculated and asserted using
Steps 1 through 10 of the State Water Resources Control Board’s Water Quality
Enforcement Policy (May 2010) (Enforcement Policy) as shown in Attachment A.
During settlement discussions, the Parties agreed to reduce the proposed liability in
consideration of litigation risks. Payment of $106,665 to the State Water Pollution
Cleanup and Abatement Account is due no later than 30 days following Regional
Water Board execution of this Order. Payment of $11,600 is due to the CDFW and
payment of $102,765 is due to the National Fish and Wildlife Foundation also no
later than 30 days following Regional Water Board execution of this Order.

9. The Parties have agreed to settle the matter without administrative or civil litigation
and to present this Stipulated Order to the Regional Water Board, or its delegate, for
adoption as an Order by settlement, pursuant to Government Code section
11415.60.

10. The Prosecution Team believes that the resolution of the alleged violation is fair
and reasonable and fulfills all of its enforcement objectives, that no further action is
warranted concerning the violation except as provided in this Stipulated Order, and
that this Stipulated Order is in the public’s best interest.
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Section III:  STIPULATIONS 

The Parties incorporate the foregoing Recitals and stipulate to the following: 

11. Administrative Civil Liability: Hillsborough hereby agrees to the imposition of an
administrative civil liability totaling $221,030 to resolve the alleged violations as
set forth in Section II as follows:

a. No later than 30 days after the Regional Water Board, or its delegate, signs
this Stipulated Order, Hillsborough shall submit a check for $106,665 made
payable to the “State Water Pollution Cleanup and Abatement Account,” shall
refer to the Order number on page one of this Stipulated Order, and shall mail
it to:

State Water Resources Control Board Accounting Office 
Attn: ACL Payment 
P.O. Box 1888 
Sacramento, CA 95812-1888 

Hillsborough shall provide a copy of the check via e-mail to the State Water 
Resources Control Board, Office of Enforcement 
(susan.loscutoff@waterboards.ca.gov) and the Regional Water Board 
(habte.kifle@waterboards.ca.gov). 

b. Hillsborough agrees that $114,365 of the administrative civil liability amount
shall be paid as follows:

i. No later than 30 days after the Regional Water Board, or its delegate,
signs this Stipulated Order, Hillsborough shall pay $11,600 to the Fish and
Wildlife Pollution Account for outstanding costs associated with spill
response and investigation ($1,600) and associated penalties under the
CFGC section 5650.1 ($10,000). Payment shall be made by check or
money order payable to the CDFW Fish and Wildlife Pollution Account
and shall be sent by certified mail to:

California Department of Fish and Wildlife – Office of Spill 
Prevention and Response  
Attn: Ms. Marguerite Diaz, Associate Government Program Analyst 
P.O. Box 160362 
Sacramento, CA 95816-0362 

ii. No later than 30 days after the Regional Water Board, or its delegate,
signs this Stipulated Order, Hillsborough shall pay $102,765 to the
National Fish and Wildlife Foundation (NFWF) for environmental
damages to be expended by NFWF to fund riparian habitat restoration
projects within San Mateo County or other similar projects designed to
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compensate for injured resources as a result of the spill. Payment shall be 
made by check or money order payable to The National Fish and Wildlife 
Foundation and shall be sent by certified mail to:  

California Department of Fish and Wildlife – Office of Spill 
Prevention and Response 
Attn: Ms. Marguerite Diaz, Associate Government Program Analyst 
P.O. Box 160362 
Sacramento, CA 95816-0362 

12. Regional Water Board is not Liable: Neither the Regional Water Board members
nor the Regional Water Board staff, attorneys, or representatives shall be liable for
any injury or damage to persons or property resulting from negligent or intentional
acts or omissions by Hillsborough or its directors, officers, employees, agents,
representatives, or contractors in carrying out activities pursuant to this Stipulation
and Order, nor shall the Regional Water Board, its members or staff be held as
parties to or guarantors of any contract entered into by Hillsborough or its directors,
officers, employees, agents, representatives, or contractors in carrying out activities
pursuant to this Stipulated Order.

13. Compliance with Applicable Laws: Hillsborough understands that payment of the
administrative civil liability in accordance with the terms of this Stipulated Order
and/or compliance with the terms of this Stipulated Order is not a substitute for
compliance with applicable laws, and that continuing violations of the type alleged
herein may subject it to further enforcement, including additional administrative
civil liability.

14. Party Contacts for Communications related to this Stipulation and Order:

For the Regional Water Board: For Hillsborough: 
Habte Kifle, Water Resource Control 

Engineer 
San Francisco Bay Regional Water  

Quality Control Board 
1515 Clay Street, 14th Floor 
Oakland, CA 94612 
Habte.Kifle@waterboards.ca.gov 
(510) 622-2300

Susie Loscutoff, Attorney 
Office of Enforcement 
State Water Resources Control Board 
801 K Street, Suite 2300 
Sacramento, CA 95814 
Susan.Loscutoff@waterboards.ca.gov 
(916) 327-0140

Mark Hudak, Assistant City Attorney 
Town of Hillsborough 
Law Offices of Mark D. Hudak 
177 Bovet Rd Suite 600 
San Mateo, CA 94402 
Mark@mhudaklaw.com  
(650) 638-2390
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For the California Department of Fish and Wildlife Office of Spill Prevention and 
Response: 

Lisa V. Wolfe, Attorney III 
CDFW-OSPR 
1700 K Street, Suite 250 
Sacramento, CA 95811 

15. Attorney’s Fees and Costs: Except as otherwise provided herein, each Party shall
bear all attorneys’ fees and costs arising from the Party’s own counsel in connection
with the matters set forth herein.

16. Matters Addressed by this Stipulation: Upon the Regional Water Board’s or its
delegate’s adoption, this Stipulated Order represents a final and binding resolution
and settlement of the alleged violation as of the effective date of this Stipulated
Order. The provisions of this paragraph are expressly conditioned on the full
payment of the administrative civil liability by the deadlines specified in Section III,
paragraph 9.

17. Public Notice: Hillsborough understands that this Stipulated Order must be noticed
for a 30-day public review and comment period prior to consideration by the
Regional Water Board or its delegate. If significant new information is received that
reasonably affects the propriety of presenting this Stipulated Order to the Regional
Water Board, or its delegate, for adoption, the Prosecution Team may unilaterally
declare this Stipulated Order void and decide not to present it to the Regional Water
Board or its delegate. Hillsborough agrees that it may not rescind or otherwise
withdraw its approval of this proposed Stipulated Order.

18. Addressing Objections Raised During Public Comment Period: The Parties
agree that the procedure contemplated for the Regional Water Board’s or its
delegate’s adoption of the Order, and public review of this Stipulated Order is
lawful and adequate. The Parties understand that the Regional Water Board, or its
delegate, have the authority to require a public hearing on this Stipulated Order. In
the event procedural objections are raised or the Regional Water Board requires a
public hearing prior to the Order becoming effective, the Parties agree to meet and
confer concerning any such objections, and may agree to revise or adjust the
procedure and/or this Stipulated Order as necessary or advisable under the
circumstances.

19. Interpretation: This Stipulated Order shall be construed as if the Parties prepared
it jointly. Any uncertainty or ambiguity shall not be interpreted against any one
Party. The Parties are represented by counsel in this matter.

20. Modification: The Parties shall not modify this Stipulated Order by oral
representation made before or after its execution. All modifications must be in
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writing, signed by all Parties, and approved by the Regional Water Board or its 
delegate. 

21. If the Stipulated Order Does Not Take Effect: In the event that the Stipulated
Order does not take effect because the Regional Water Board or its delegate does
not approve it, or the State Water Resources Control Board (State Water Board) or
a court vacates it in whole or in part, the Parties acknowledge that the Prosecution
Team and Hillsborough expect to proceed to a contested evidentiary hearing before
the Regional Water Board to determine whether to assess administrative civil
liabilities under applicable water codes for the underlying alleged violation unless
the Prosecution Team and Hillsborough agree otherwise. Also, in the event the
Stipulated Order does not take effect, the Parties acknowledge that CDFW OSPR
may pursue enforcement of Hillsborough’s alleged CFGC section 5650 violation
through administrative or civil litigation channels. The Parties agree that all oral
and written statements and agreements made during the course of settlement
discussions will not be admissible as evidence in a hearing before the Regional
Water Board or in any future administrative or civil litigation proceedings that
CDFW OSPR may pursue. The Parties agree to waive any and all objections based
on settlement communications in this matter, including, but not limited to the
following:

a. Objections related to prejudice or bias of any of the Regional Water Board
members or their advisors and any other objections that are premised in whole
or in part on the fact that the Regional Water Board members or their advisors
were exposed to some of the material facts and the Parties’ settlement
positions as a consequence of reviewing the Stipulation and/or the Order, and
therefore may have formed impressions or conclusions prior to any contested
evidentiary hearing on the violation alleged herein in this matter; or

b. Laches or delay or other equitable defenses based on the time period for
administrative or judicial review to the extent this period has been extended
by these settlement proceedings.

22. Waiver of Hearing: Hillsborough has been informed of the rights Water Code
section 13323, subdivision (b), provides and hereby waives its right to a hearing
before the Regional Water Board prior to the Order’s adoption.

23. Waiver of Right to Petition or Appeal: Hillsborough hereby waives its right to
petition the Regional Water Board’s adoption of the Order for review by the State
Water Board, and further waives its rights, if any, to appeal the same to a California
Superior Court and/or any California appellate-level court. This explicit waiver of
rights includes potential future decisions by the Regional Water Board or its
delegate directly related to this Stipulated Order, including, but not limited to time
extensions and other terms contained in this Stipulated Order.

24. Covenant Not to Sue: Hillsborough covenants not to sue or pursue any
administrative or civil claim(s) against any State agency or the State of California,
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their officers, Board members, employees, representatives, agents, or attorneys 
arising out of or relating to any matter expressly addressed by this Stipulated Order. 

25. No Admission of Liability: In settling this matter, Hillsborough does not admit to
any of the allegations stated herein, or that it has been or is in violation of the Water
Code, or any other federal, State, or local law or ordinance, with the understanding
that in the event of any future enforcement actions by the Regional Water Board,
the State Water Board, any other Regional Water Quality Control Board, or CDFW
OSPR, this Stipulated Order may be used as evidence of a prior enforcement action
consistent with Water Code section 13327 or section 13385, subdivision (e), and
CFGC sections 5650, subdivision (a)(6), 5650.1, subdivision (a), and 12011,
subdivision (a).

26. Necessity for Written Approvals: All approvals and decisions of the Regional
Water Board under the terms of this Stipulated Order shall be communicated to
Hillsborough in writing. No oral advice, guidance, suggestions, or comments from
Regional Water Board employees or officials regarding submissions or notices shall
be construed to relieve Hillsborough of its obligation to obtain any final written
approval this Stipulated Order requires.

27. Authority to Bind: Each person executing this Stipulated Order in a representative
capacity represents and warrants that he or she is authorized to execute this
Stipulated Order on behalf of and to bind the entity on whose behalf he or she
executes the Stipulated Order.

28. No Third Party Beneficiaries: This Stipulated Order is not intended to confer any
rights or obligations on any third party or parties, and no third party or parties shall
have any right of action under this Stipulated Order for any cause whatsoever.

29. Severability: This Stipulated Order is severable; if any provision be found to be
invalid, the remainder shall remain in full force and effect.

30. Counterpart Signatures; Facsimile and Electronic Signature: This Stipulated
Order may be executed and delivered in any number of counterparts, each of which
when executed and delivered shall be deemed to be an original, but such
counterparts shall together constitute one document. Further, this Stipulated Order
may be executed by facsimile or electronic signature, and any such facsimile or
electronic signature by any Party hereto shall be deemed to be an original signature
and shall be binding on such Party to the same extent as if such facsimile or
electronic signature were an original signature.

31. Effective Date: This Stipulated Order shall be effective and binding on the Parties
upon the date the Regional Water Board, or its delegate, enters the Order
incorporating the terms of this Stipulated Order.
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IT IS SO STIPULATED. 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN FRANCISCO BAY REGION, PROSECUTION TEAM 

Date:    By: 
Dyan C. Whyte  
Assistant Executive Officer 

Approved as to form: By: 
Susie Loscutoff, Staff Counsel 
State Water Resources Control Board 
Office of Enforcement 

June 20, 2017
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ux, City Manager 
illsborough 

Mark Hudak, Assistant Cit Attorney 
Town of Hillsborough 
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ORDER OF THE REGIONAL WATER BOARD 

32. This Order incorporates the foregoing Sections I through III by this reference as if
set forth fully herein.

33. In accepting this Stipulation, the Regional Water Board has considered, where
applicable, each of the factors prescribed in Water Code section 13327 and 13385,
subdivision (e), and has applied the Penalty Calculation Methodology set forth in
the State Water Resource Control Board’s Enforcement Policy, which is
incorporated herein by this reference. The Regional Water Board’s consideration of
these factors and application of the Penalty Calculation Methodology is based upon
information obtained by the Prosecution Team in investigating the allegations set
forth in the Stipulation, or otherwise provided to the Regional Water Board. In
addition to these considerations, this Order recovers staff costs incurred by the
Regional Water Board for this matter.

34. This is an action to enforce the laws and regulations administered by the Regional
Water Board. The Regional Water Board finds that issuance of this Order is exempt
from the provisions of the California Environmental Quality Act (Public Resources
Code, § 21000 et seq.) in accordance with section 15321, subdivision (a)(2),
Title 14, of the California Code of Regulations.

35. The Executive Officer of the Regional Water Board is authorized to refer this
matter directly to the Attorney General for enforcement if Hillsborough fails to
perform any of its obligations under the Order.

IT IS HEREBY ORDERED pursuant to Water Code section 13323 and Government 
Code section 11415.60, on behalf of the California Regional Water Quality Control 
Board, San Francisco Bay Region. 

Bruce H. Wolfe Date 
Executive Officer 
California Regional Water Quality Control Board 
San Francisco Bay Region 



ATTACHMENT A 

Factors in Determining Stipulated Administrative Civil Liability 
for 

Town of Hillsborough 
Discharge of Chloraminated Potable Water to San Mateo Creek  

Hillsborough, San Mateo County 

The State Water Resources Control Board Water Quality Enforcement Policy 
(Enforcement Policy) establishes a methodology for assessing administrative civil 
liability based on the factors in Water Code sections 13327 and 13385 subdivision (e). 
 
Each factor in the Enforcement Policy and its corresponding category, adjustment, or 
amount for the alleged violation is presented below. 
 
On September 16 and 17, 2015, the Town of Hillsborough (“Town”) discharged 
153,000 gallons of potable water to San Mateo Creek with a chlorine residual 
concentration of 2.5 milligrams per liter (mg/L). The chlorine concentration in the 
discharge was more than 100 times greater than the federal water quality criterion of 
0.019 mg/L to protect aquatic life from acute or lethal effects. This discharge caused a 
fish kill in violation of Receiving Water Limitations B.1 and B.1(e) of the Municipal 
Regional Stormwater NPDES Permit, which state: 

The Discharge shall not cause the following conditions…to adversely 
affect beneficial uses of waters of the State: 

(e) Substances present in concentrations or qualities that would cause 
deleterious effects on aquatic biota, wildlife, or waterfowl…. 

 
The discharge started when an 8-inch water main broke at 10:30 p.m. on 
September 16, 2015. The break was located at the 1300 block of Tartan Trail Road in 
the Town, 0.6 miles uphill of San Mateo Creek. 
 
The Town reported the initial flow as 1700 gallons per minute (gpm), the standard 
pumping rate for the system. See Attachment B for the Town’s reports. The Town’s 
emergency crews reduced this initial flow to 600 gpm around 12:30 a.m. on 
September 17. During the initial two hours of discharge, 153,000 gallons of untreated 
potable water was discharged to San Mateo Creek. Shortly after 12:30 a.m., the crews 
deployed dechlorination tablets at the location of the water main break and deployed 
filter fabric at nearby storm drain inlets that drain to a culvert and then to San Mateo 
Creek. The Town dechlorinated the discharge and maintained the filter fabric for an 
additional 290,000 gallons of controlled discharge lasting 10 hours, at which time the 
pipe repair was completed. 
 
Prior to pipe repair completion, the Town sampled the discharge downstream of the 
dechlorination tablets. At 8:30 a.m. on September 17, the Town sampled at a point 
where the discharge entered the storm inlets. The sample results showed a chlorine 
residual concentration of 0.0 mg/L. After the repair and prior to putting the segment 
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back into service, the Town conducted a controlled discharge by flushing the pipe with 
chlorinated water. Flushing lasted 40 minutes at a rate of 150 gpm. The Town 
dechlorinated this flushing water using best management practices that included use of 
dechlorination tablets. The Town sampled this treated flushing water at 10:45 a.m. at the 
storm drain inlets, which are upstream of the discharge point to San Mateo Creek, and 
reported a chlorine residual concentration of 0.0 mg/L. The Town ended the controlled 
flushing discharge at 11:25 a.m. on September 17, 2015. 
 
At noon on September 17, 2015, San Francisco Public Utilities Commission biologists 
arrived onsite and took photographs of San Mateo Creek. These photographs show that 
the creek was turbid and contained suspended sediment (see Attachment C, Photos 8 
and 9, Water Board Staff Inspection Report). 
 
On September 17 and 18, 2015, a California Department of Fish and Wildlife (CDFW) 
warden collected a total of 505 dead fish from San Mateo Creek downstream of the 
storm drain outfall where the discharge occurred. The dead fish included 148 
steelhead/rainbow trout, which are federally listed threatened species under the 
Endangered Species Act; 355 Sacramento sucker; 1 scuplin; 1 stickleback; and 
2 crayfish. See Attachment D, email from CDFW to Water Board staff, November 14, 
2015. 
 
Step 1 – Potential for Harm for Discharge Violations 

The “potential harm” factor considers the harm to beneficial uses that resulted, or may 
result, from exposure to the pollutants in the discharge, while evaluating the nature, 
circumstances, extent, and gravity of the violation. A three-factor scoring system is 
used for each violation or group of violations: (1) the harm or potential harm to 
beneficial uses, (2) the degree of toxicity of the discharge, and (3) the susceptibility of 
the discharge to cleanup or abatement. 
 
Factor 1: Harm or Potential Harm to Beneficial Uses 
 
The Enforcement Policy specifies that a score between 0 and 5 be assigned based on a 
determination of whether the direct or indirect harm, or potential for harm, from a 
violation is negligible (0) to major (5). The potential harm to beneficial uses of the 
discharge is above moderate (i.e., a score of 4). The above moderate factor was 
selected because chloraminated water was discharged from a broken water main to San 
Mateo Creek, and it meets the Enforcement Policy’s definition of “more than moderate 
threat to beneficial uses (i.e., impacts are observed or likely substantial…).” The above 
moderate factor is based on significant environmental impacts resulting from the 
discharge, both observed and likely to occur. The discharge resulted in a significant fish 
kill of 505 fish, including fish federally listed as threatened species under the 
Endangered Species Act. In addition, the sediment-laden runoff could potentially have 
harmed freshwater aquatic biota with unknown future impacts, further threatening 
ecological health. 
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Factor 2: Physical, Chemical, Biological or Thermal Characteristics of the Discharge 
 
The Enforcement Policy specifies that a score between 0 and 4 be assigned based on a 
determination of the risk or threat of the discharged material to potential receptors. It 
defines “potential receptors” as those identified considering human, environmental, 
and ecosystem health exposure pathways. 
 
The risk or threat of the discharge is moderate (i.e., a score of 2). The discharge posed 
a moderate risk because it fits the Enforcement Policy’s definition that “…the 
discharged material have some level of toxicity or pose a moderate level of concern 
regarding receptor protection….” The discharge consisted of 2.5 mg/L of chlorine 
residual with visible turbidity (Attachment C, Water Board Staff Inspection Report, 
September 25, 2015). This chlorine concentration is over 100 times the U.S. EPA water 
quality criterion of 0.019 mg/L for acute (lethal) effects to aquatic life. Moreover, 
sediment in water can (1) reduce the respiratory capacity and feeding efficiency of fish; 
smother aquatic habitats, decrease survival rates of hatchings and juveniles of aquatic 
species, and impact spawning areas; and (3) reduce light penetration and decrease 
photosynthesis rates (creating food chain impacts). 
 
Factor 3: Susceptibility to Cleanup or Abatement 
 
The Enforcement Policy specifies that if 50 percent or more of the discharge is 
susceptible to cleanup or abatement, then a score of 0 is assigned. A score of 1 is 
assigned if less than 50 percent of the discharge is susceptible to cleanup or abatement. 
This factor is evaluated regardless of whether the discharge was actually cleaned up or 
abated. 
 
The initial discharge volume of 153,000 gallons was not susceptible to cleanup or 
abatement and is assigned a score of 1. This initial volume, which is the subject of this 
enforcement action, flowed into and commingled with the ambient San Mateo Creek 
water before the Town placed into service dechlorination tablets and best management 
practices. There was no opportunity for abatement. 
 
Final Score – Potential for Harm 
The scores of the three factors above are added to provide a Potential for Harm score. 
In this case, a final score of 7 is calculated. This score is used in Step 2, below. 
 
Step 2 – Assessments for Discharge Violations 

The Enforcement Policy specifies that when there is a discharge, an initial liability 
amount based on a per-gallon or per-day basis (or both) is determined using the sum of 
the Potential for Harm scores from Step 1 and an evaluation of the Deviation from 
Requirement. The Deviation from Requirement reflects the extent to which a violation 
deviates from the specific requirement violated. 
 
The Deviation from Requirement for the discharge is major. The discharge violated 
the Receiving Water Limitations of the Municipal Regional Stormwater NPDES 
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Permit, which fits the Enforcement Policy definition of major deviation: “The 
requirement has been rendered ineffective (e.g., discharger disregards the requirement, 
and/or the requirement is rendered ineffective in its essential functions).” The 
Municipal Regional Stormwater NPDES Permit’s intent is to prohibit discharge of 
substances that “would cause deleterious effects on aquatic biota.” The discharge 
resulted in a significant fish kill in San Mateo Creek and possible future adverse 
impacts from sedimentation. These are deleterious effects to aquatic biota. 
 
The resulting per-gallon and per-day multipliers are both 0.310 based on a Potential 
for Harm score of 7 (sum of the three factors from Step 1) and the “major” Deviation 
from Requirement. The Initial Liability reflects both per-gallon and per-day factors 
as allowed by statute. 
 
Initial Liability 

A high volume adjustment for this incident is selected because 153,000 gallons is 
marginally high. The Enforcement Policy allows a reduction of the maximum per-gallon 
amount ($10/gallon) for high volume discharges. For example, it recommends a 
maximum of $1/gallon for high volume discharges of recycled water, with the caveat 
“[if] reducing [the] maximum amount results in an inappropriately small penalty…a 
higher amount, up to the maximum per gallon, may be used.” (Ibid. p. 14). Potable water 
is similar to recycled water in that both contain chlorine residual concentrations toxic to 
aquatic life. However, application of $1/gallon for this incident would result in an 
inappropriately small penalty relative to its impact on beneficial uses. Therefore, the 
initial liability is based on $5/gallon. The resulting liability is expected to serve as a 
suitable deterrent against similar future permit violations and similarly situated 
dischargers. The initial liability for the violation is calculated on a per-gallon and per- 
day basis as follows: 
 
Per Gallon Liability: 152,000 gallons x 0.310 x $5/gallon = $235,600 
 
Per Day Liability: $10,000/day x 0.310 x 2 days = $6,200 
 
Total Initial Liability = $235,600 + $6,200 = $241,800 
 
 
Step 3 – Per Day Assessment for Non-Discharge Violations 

This step does not apply because the violation is a discharge violation. 
 
Step 4 – Determination of Total Base Liability 

The Enforcement Policy specifies that three additional factors should be 
considered for modification of the amount of initial liability: the violator’s 
culpability, efforts to clean up the discharge and/or cooperate with the regulatory 
authority, and the violator’s compliance history. 
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Culpability 
 
The Enforcement Policy specifies that higher liabilities should result from 
intentional or negligent violations as opposed to accidental violations. It specifies 
use of a multiplier between 0.5 and 1.5, with a higher multiplier for intentional or 
negligent behavior. 
 
For this violation, a culpability multiplier of 1.0 is appropriate because the discharge 
was accidental and unexpected. The Town performed water main system audits for 
potential leaks in 2012, 2014, and 2015. The vicinity of the incident was not a 
suspected potential leak area. Thus, the Town did not have any prior indication that the 
water main would break or repairs would be necessary. Available evidence does not 
indicate improper water main maintenance so a neutral culpability score is applied 
consistent with the Enforcement Policy. 
 
Cleanup and Cooperation 
 
The Enforcement Policy provides for an adjustment to reflect the extent to which a 
violator voluntarily cooperated in returning to compliance and correcting 
environmental damage. The adjustment is a multiplier between 0.75 and 1.5, with a 
higher multiplier where there is a lack of cooperation. 
 
For this violation, the cleanup and cooperation multiplier is 1. Although cleanup was 
impossible once the discharge reached San Mateo Creek, a neutral factor is 
appropriate because the Town deployed dechlorination tablets within 90 minutes of 
the water main break, despite rainy weather. Sampling results for the water 
downstream of the dechlorination tablets showed 0.0 mg/L of chlorine residual 
around 8:30 a.m. on September 17, 2015, indicating effective dechlorination. 
 
In addition, the Town also submitted complete written spill reports and responded 
reasonably to follow-up questions. This cooperation results in a neutral score of 1.0 for 
cleanup and cooperation. 
 
History of Violations 
 
The Enforcement Policy provides that where there is a history of repeat 
violations, a minimum multiplier of 1.1 should be used. 
 
For this violation, the history factor multiplier is 1 because there is no record of the 
Town having a similar violation in the past. 

Step 5 – Determination of Total Base Liability Amount 
 
The Total Base Liability is determined by applying the adjustment factors from Step 4 to 
the Initial Liability Amount from Step 2. 
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Total Base Liability 

$241,800 (Initial Liability) x 1 (Culpability Multiplier) x 1 (Cleanup and Cooperation 
Multiplier) x 1 (History of Violations Multiplier) = Total Base Liability 
 

Total Base Liability = $241,800 
 
 
Step 6 – Ability to Pay and to Continue in Business 

The Enforcement Policy provides that if the Water Board has sufficient financial 
information to assess the violator’s ability to pay the Total Base Liability, or to assess 
the effect of the Total Base Liability on the violator’s ability to continue in business, 
then the Total Base Liability may be adjusted downward if warranted. 
 
In this case, the Town has not demonstrated an inability to pay the proposed Total 
Base Liability. On June 8, 2015, the Town Council adopted a budget for Fiscal Year 
2015-16, allotting an estimated $61.5 million for operation and capital improvement 
programs, including an estimated $13.5 million for water expenditures. The 
proposed Total Base Liability is about 0.3 percent of the total budget for operational 
and capital improvements and 1.5 percent of the budget allocated for water 
expenditures. 
 
Step 7 – Other Factors as Justice May Require 

The Enforcement Policy provides that if the Regional Water Board believes that the 
amount determined using the above factors is inappropriate, the amount may be adjusted 
under the provision for “other factors as justice may require.” The Enforcement Policy 
further includes the costs of investigation and enforcement as “other factors as justice 
may require” that should be added to the liability amount. 
 
Regional Water Board prosecution staff incurred $3,900 in staff costs to investigate 
this case and prepare this analysis and supporting information. This consists of time 
spent by all members of the prosecution team based on the low end of the salary range 
for each classification.  
 
In an effort to mitigate environmental damages that occurred in the region and resolve 
outstanding damage assessments prepared by CDFW, the Town is contributing $102,765 
to the National Fish and Wildlife Foundation. To recognize this additional mitigation 
effort by the Town to account for the environmental damage resulting from the 
violation, the Regional Water Board prosecution team lowered the proposed penalty 
amount by the amount the Town is contributing to the National Fish and Wildlife 
Foundation. 
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Step 8 – Economic Benefit 

The Enforcement Policy directs the Water Boards to determine any economic benefit 
derived from violations and to recover the economic benefit gained plus 10 percent in the 
liability assessment. 
 
The Town did not experience a significant economic benefit associated with the 
violation since this was an unplanned discharge due to a broken water main and repairs 
could not be made before the water main broke. The proposed penalty recaptures any 
economic benefit. 
 
Step 9 – Maximum and Minimum Liabilities 
 

a) Minimum Liability 

The Enforcement Policy requires that the minimum liability imposed not be 
below the Town’s economic benefit plus 10 percent. The proposed liability is 
above this amount. Mandatory minimum penalties do not apply to the violation 
because the discharge was unplanned and was not an effluent limit violation. 

 
b) Maximum Liability 

The maximum administrative civil liability allowed by Water Code section 13385 
is (1) $10,000 for each day in which the violation occurred and (2) $10 for each 
gallon exceeding 1,000 gallons discharged and not cleaned up. The discharge 
occurred over two days ($10,000 x 2) and resulted in 153,000 gallons of untreated 
water being discharged (153,000 – 1,000) x $10. Therefore, the maximum liability 
for the violation is $1.54 million. 

 
Step 10 – Final Liability 

The final liability proposed for the violation is $142,935 and is based on consideration 
of the penalty factors discussed above. It includes the Total Base Liability, plus $3,900 
for staff costs, and minus the Town’s contribution to the National Fish and Wildlife 
Foundation for mitigation:  

$142,935 = $241,800 + $3,900 (staff costs)  $102,765 (mitigation effort) 
 
The final liability is within the maximum and minimum liabilities. 
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TO: Town of Hillsborough Case File 

FROM: Habte Kifle 
Water Resources Control Engineer 

NPDES DIVISION – ENFORCEMENT SECTION 

DATE: September 25, 2015 

SUBJECT: Inspection of Town of Hillsborough Unauthorized Chloraminated Potable Water 
Discharge to San Mateo Creek that Caused Fish Kill, San Mateo County 

On September 18, 2015, I, Regional Water Board staff, inspected the Town of Hillsborough’s 
(Town’s) unauthorized chloraminated potable water discharge to San Mateo Creek (Creek).  

The discharge occurred on the night of September 16, 2015, when approximately 300,000 
gallons of chloraminated potable water leaked from an 8-inch water main and entered the Creek. 
The discharge caused a fish kill, which included rainbow trout/steelhead, Sacramento sucker, and 
sculpin. The actual number and type of the dead fish was not determined at the day of inspection 
because California Department of Fish and Wildlife (DFW) staff had not completed an 
assessment of the impacted Creek. The discharge merits an enforcement action because the 
discharge caused significant fish kill, and the Town failed to proactively assess the Creek and to 
document the discharge’s impact to water quality and aquatic life.

I met with Town of Hillsborough Public Works Superintendent, Mr. John Mullins, around 10:45 
a.m. on September 18, 2015. I confirmed that he was authorized to represent the Town and that 
the Town consented to the inspection. I had the following objective for the inspection: 

(1) Evaluate the Town’s compliance with its Municipal Regional Stormwater NPDES 
Permit (Order No. R2-2009-0074), Provision C.15.b.iii (2)(c)(i) notification 
requirement for unplanned potable water discharges that reads as follow: 

“The Permittees shall report to the State Office Emergency Services as soon as 
possible, but no later than two hours after becoming aware of (1) any aquatic impacts 
(e.g., fish kill) as a result of the unplanned discharges, or (2) when the discharge 
might endanger or compromise public health and safety.” 

(2) Assess the cause and harm of the discharge, and the Town’s response to abate or 
reduce impacts associated with the discharge. 



Town of Hillsborough Inspection - 2 - September 25, 2015 

Background
The Town distributes potable water to its residents and the San Francisco Public Utilities 
Commission (SFPU) is its water purveyor. The Town is still covered under the Municipal 
Regional Stormwater NPDES Permit for its planned or unplanned potable water discharges. In 
addition, it has filed a Notice of Intent for coverage under the newly adopted Statewide General 
Permit for Drinking Water System Discharges. 

Observations from Polhemus and San Mateo Creeks above the Discharge Point  
Prior to my meeting with Mr. Mullins at 10:45 a.m. on September 18, I inspected Polhemus 
Creek up to the confluent with San Mateo Creek. I did not observe any signs of recent discharge. 
Polhemus Creek was flowing very low up to the pool immediately down slope of the 2013 Cal 
Water discharge location. I observed fish darting in the pockets of water pools. Polhemus Creek 
was dry between the pools and the confluent with San Mateo Creek (Photographs 1and 2). The 
surface water flow was coming from the San Mateo Creek fork as shown in Photograph 3, 
below. I did not observe signs of any apparent discharge, impacts to aquatic habitat, sediment 
deposition, or turbidity in San Mateo Creek above the intersection of Crystal Springs Road and 
Tartan Trail (Photographs 4). 

Observation of the Discharge Area and San Mate Creek Downstream of the Discharge 
Outfall  
On September 18 at 10:45 a.m., Mr. Mullins and I met at the Crystal Springs Road Bridge and 
drove our own vehicles to the outfall where the discharge entered the Creek at the intersection of 
Crystal Springs Road and Tartan Trail. The stormwater drainage outfall is located under the 
bridge and was not accessible. Mr. Mullins led me to the Town’s water pipe where it is 
connected to SFPUC water system and to the Town’s Tartan Trail Pump Station (Photographs 5 
and 6). Then, we walked along the banks of the Creek downstream of the stormwater outfall 
where the discharge entered the Creek. I observed fine gray silt deposits at the bottom of the 
creek bed, but I did not observe any apparent signs of excessive water flow increase, such as 
flattened vegetation or stranded dead fish as it was observed during the October 2013 Cal Water 
discharge (Photograph 7). However, the Creek water was very turbid when SFPUC biologists 
discovered the dead fish on September 17 (Photographs 8 and 9). 

Then, Mr. Mullins drove us to the discharge area, which is located about 0.6 miles (about 3,100 
feet) uphill along Tartan Trail in the northwest direction of the Creek. I observed an excavated 
area and a newly replaced 8-inch water main pipe, which was located about 6 feet below grade 
(Photograph 10).

I asked Mr. Mullins when and how the Town discovered the incident. Mr. Mullins said that 
around 9:30 p.m. on September 16 the Town’s police department dispatch operator received a 
call from a local resident experiencing low water pressure. Then, the police dispatch operator 
notified the Town water system duty operator. While the spill responder crews were assigned to 
locate the leak in the dark, Mr. Mullins said he also received alert messages in his phone both 
from the feeder and supply lines and was able to quickly isolate the leak area. Around 10:45 
p.m., the crews started shutting down the system gradually to avoid creating negative pressure in 
the distribution system. At the same time, the crews deployed dechlorination tablets in the storm 
drain inlets and discharge point. Mr. Mullins stated that the crews totally secured the discharge 
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around 1:00 a.m. on September 17, and excavated the leak area to remove and replace the broken 
8-inch steel pipe. The crack was about 4 feet long and 1/8 inch wide. Mr. Mullins stated that the 
flow rate of the system was about 1,700 gallons per minute, and approximately 300,000 gallons 
of water was lost in about three hours of discharge.

I observed wetted surface down slope of the eastern side of Tartan Trail and wetted fine silt 
material deposited in the bed of about a 30-foot stretch of an unnamed open drainage. I also 
observed silt deposits behind the trash and woody debris interceptor before the inlet of a concrete 
drainage pipe that daylights at the Creek, which  is about 0.6 miles downhill (Photographs 11 - 
14). The factors, such as the steep slope, concrete subsurface pipe, and night time of the 
discharge, appear to limit the reduction of residual chloramine concentration and discharge 
volume due to soil absorption and evaporation. The entire discharged volume most likely entered 
the Creek quickly to cause significant acute impacts to aquatic life.  

Meeting SFPUC Biologist and DFW Wardens 
After assessing the discharge area, we drove back to the Creek to meet SFPUC biologists and 
DFW warden, Lt. James Ober who were assessing the impacts of the discharge to aquatic life for 
the second day. We met SFPUC biologist, Mr. Aaron Brinkerhoff, about 2 miles downstream 
from the discharge outfall. I asked Mr. Brinkerhoff how he found out about the discharge. He 
said they happened to be in the Creek for a routine fish survey around noon on September 17 and 
found the Creek water to be unusually turbid, which is a sign of an apparent discharge. After 
locating the discharge outfall, Mr. Brinkerhoff stated that he notified the Town staff about the 
impact of the discharge and potential fish kill. I asked Mr. Brinkerhoff what he observed today 
(September 18). Mr. Brinkerhoff said he observed live fish downstream up to the point he met us 
(i.e., about 2 miles downstream from the discharge outfall), and he was  entering the Creek at a 
different location to continue his survey upstream to isolate the extent of the fish kill to help 
DFW wardens. I asked Mr. Brinkerhoff if he collected any dead fish today, he said “SFPUC 
biologists are not collecting any dead fish from the Creek just DFW warden.”  

Then, we went back upstream and located DFW wardens, Lt. James Ober and Kyle, at about 500 
yards downstream of the discharge outfall. Lt. Ober showed us two plastic bags with dead fish 
that they collected that morning, one bag with Sacrament suckers and the other bag with rainbow 
trout/steelhead juveniles. Lt. Ober said they observed dead crayfish near the discharge outfall, 
but there were live crayfish around the area we were standing, which is about 500 yards below 
the outfall (Photographs 15 – 17). Then, Mr. Mullins and I returned to the outfall area. 

Town Spill Response Efforts 
I asked Mr. Mullins to describe the Town’s response efforts to the incident to minimize impacts 
to water quality and assess impacts to aquatic life after securing the discharge and ensuring 
public safety. He said the crews deployed dechlorination tablets and filter fabrics in the storm 
drain inlets near the leak area. The morning of September 17, Town crews monitored the 
discharge for chlorine residuals in the storm drain inlets at the scene. I asked Mr. Mullins if the 
Town crews assessed or inspected the Creek for potential impacts that the discharge may have 
caused before the SFPUC biologists notification. He said Town crews did not assess the Creek 
until after they were notified by SFPUC biologists, which occurred around noon. He said the 
Town notified DFW and National Oceanic Atmospheric Administration once they became aware 
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of the impact. The Town also notified Regional Water Board staff around 4:00 p.m. and around 
the same time it reported to Cal OES.  

In regard to the handling of wastewater from pipe disinfection and flushing chlorinated water, 
Mr. Mullins stated for small pipe replacement segments, the practice is to wipe the pipe with 
chlorine solution soaked material. Then, the wiped pipe is flushed with system water for public 
health concerns. The air in the system and the wastewater is released from an up-gradient fire 
hydrant, but the release is run through a diffuser equipped with dechlorination tablets before 
draining it to storm drain system. 

Compliance Summary: At the end of the inspection, I shared my inspection observation with 
Mr. Mullins. I did observe dead fish collected by DFW wardens, fresh sediment deposits in the 
creek bed below the discharge outfall at intersection of Crystal Springs Road and Tartan Trail, no 
signs of other discharges in Polhemus and San Mateo Creeks above the discharge outfall, and 
sediment deposition near and downstream of the leak area. I noticed the minimal effects of soil 
absorption and evaporation to reduce residual chlorine concentration and volume of the 
discharge before entering the Creek due to the steep slope, concrete drainage pipe that daylight at 
the Creek, and the late night discharge event. Due to the significant acute toxicity to aquatic life, 
the entire discharged volume most likely entered the Creek quickly.

I recognized that the Town crews deployed dechlorination tablets and placed filter fabrics in the 
storm drain inlets as sediment control measures and handled disinfection wastewater, which were 
appropriate spill response.  After securing the discharge and maintaining safety the next day, the 
Town crews failed to timely and proactively assess and inspect the Creek for any potential 
environmental impacts associated with the discharge. The Town also failed to timely notify 
Regional Water Board of the discharge consistent with its municipal stormwater regional permit 
requirements after it became aware of the fish kill. SFPUC biologists notified the Town around 
noon, and the Town notified Regional Water Board staff and Cal OES around 4:00 p.m. 
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Photograph 1: Polhemus Creek pool immediately down slope of Cal Water 
2013 discharge point. Regional Water Board staff observed fish in the pool 
(9-18-2015 HTK) 

Photograph 2: Polhemus Creek looking downstream towards the confluence with 
San Mateo Creek - observed dry creek segment (9-18-2015 HTK) 
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Photograph 3: Confluent of Polhemus Creek with San Mateo Creek – no signs of 
discharge observed – brow arrow on the left of the photograph shows no water flow 
from Polhemus Creek and blue arrow on the right of the photograph shows water 
flow coming from upper San Mateo Creek (9-18-2015 HTK) 

Photograph 4: San Mateo Creek looking upstream from Crystal Springs Road 
Bridge downstream of the confluence - no signs of discharge or disturbance (9-18-
2015 HTK) 
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Photograph 5: Town of Hillsborough's water pipe connected to SFPUC water 
system (9-18-2015 HTK) 

Photograph 6: Town of Hillsborough’s Tartan Trail Pump Station (9-18-2915 
HTK) 
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Photograph 7: San Mateo Creek immediately downstream of the discharge entered 
the Creek - observed fine sediment deposition in creek bed as the result the water 
looks less clear than upstream water showing on Photograph 4 above (9-18-2015 
HTK) 

Photograph 8: Turbidity in San Mateo Creek downstream of the discharge outfall 
(Courtesy: SFPUC biologist 9-17-2015) 
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Photograph 9: Turbidity in San Mateo Creek downstream of the discharge outfall 
(Courtesy: SFPUC biologist 9-17-2015) 

Photograph 10: Excavated discharge location showing a repaired 8-inch water main 
pipe about 6 feet below grade (9-18-2015 HTK) 
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Photograph 11: Observed wetted surface a sign of land overflow entering an open 
unnamed drainage downstream of the discharge point (9-18-2015 HTK) 

Photograph 12: Discharge also entered the unnamed open drainage from the smaller 
culvert on the left side of the photograph (9-18-2015 HTK) 
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Photograph 13: Sediment deposition behind a trash and woody debris interceptor 
along the unnamed open drainage (9-18-2015 HTK) 

Photograph 14: Trash and woody debris interceptor and an inlet of about 3,100 feet 
long concrete drainage pipe that daylights at San Mateo Creek (9-18-2015 HTK)  
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Photographs 15: Sacramento suckers and one sculpin collected by DFW wardens 
on September 18, 2015 (9-18-2015 HTK) 

Photograph 16: Rainbow trout/Steelhead collected by DFW wardens on 
September 18, 2015 (9-18-2015 HTK) 
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Photograph 17: Sacramento sucker scavenged by crayfish about 500 yards from the 
discharge outfall and collected by DFW wardens on 9-18-2015 (9-18-2015 HTK) 
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Kifle, Habte@Waterboards

From: Ober, James@Wildlife
Sent: Saturday, November 14, 2015 1:30 PM
To: Kifle, Habte@Waterboards
Cc: Boyd, Mary@Waterboards
Subject: RE: Number of dead fish found in San Mateo Creek that resulted from Hillsborough 

Unplanned discharge of chloraminated potable water discharge

Habte

I apologize this has taken so long. I got sick and was off of work for most of October.

Here is what we have:

Date Trout S sucker Sculpin Stickleback Crayfish
total
fish

9/17/2015 6 2 0 0 1 8
9/18/2015 142 353 1 1 1 497
total 148 355 1 1 2 505

James Ober

From: Kifle, Habte@Waterboards  
Sent: Monday, October 12, 2015 9:25 AM 
To: Ober, James@Wildlife 
Cc: Boyd, Mary@Waterboards 
Subject: Number of dead fish found in San Mateo Creek that resulted from Hillsborough Unplanned discharge of 
chloraminated potable water discharge 

Hi James,

I would appreciate if you would share with me the total dead fish you collected from Hillsborough’s September 16 & 17
unplanned potable water discharge to San Mateo Creek. No pressure, but I was wondering if you have done with your
counting of the dead fish.

Thank you!

Habte Kifle 
Water Resources Control Engineer 
San Francisco Bay Regional Water Board 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 
Tel.: (510) 622-2371 
Fax: (510) 622-2460 
Email: hkifle@waterboards.ca.gov 
Website: http://www.waterboards.ca.gov/sanfranciscobay 
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