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Michael R. Lozeau 
LOZEAU DRURY LLP 
1516 Oak Street, Suite 216 
Alameda, California 94501 
Tel: (510) 749-9102 
Fax: (510) 749-9103  
E-mail: michael@lozeaudrury.com 
 
Attorneys for Petitioner Monterey Coastkeeper 
 

BEFORE THE STATE WATER RESOURCES CONTROL BOARD 
 
In re: City of Salinas Stormwater Development 
Standards, Monterey County 
 
 
 

)
)
)
)
)
 

PETITION TO REVIEW 
CALIFORNIA REGIONAL WATER 
QUALITY CONTROL BOARD, 
CENTRAL COAST REGION 
RESOLUTION NO. R3-2008-0068 
 

12
I. NAME AND CONTACT INFORMATION OF PETITIONER. 

Steve Shimek 
Executive Director 
The Otter Project/Monterey Coastkeeper 
475 Washington St., Ste. A 
Monterey, CA  93940 
Tel:  831-64-OTTER x. 114 
exec@montereycoastkeeper.org 

II. REGIONAL BOARD AND STATE BOARD ACTIONS BEING PETITIONED. 18

 This petition seeks review of California Regional Water Quality Control Board, Central 

Coast Region (“Regional Board”) Resolution No. R3-2008-0068 approving storm water 

development standards for the City of Salinas pursuant to the City’s municipal separate storm 

sewer NPDES Permit No. CA0049981, Regional Board Order No. 2004-0135.  A true and 

correct copy of Resolution No. R3-2008-0068 is attached hereto as Exhibit A.  Petitioners seek 

review on two issues.   

First, the City of Salinas has questioned the final revisions made by staff to implement an 

amendment to Section 1.5.3 (“Numeric Criteria for Stormwater Management”) of the City’s 

Stormwater Development Standards for New Development and Significant Redevelopment 

Projects (“SDS”) adopted by the Regional Board at its September 4, 2008 meeting.  The City 

______________________________________________________________________________________ 
Petition To Review California Regional Water Quality Control Board,  

Central Coast Region Resolution No. R3-2008-0068 



 

- 2 - 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

21

22

24

25

26

27

argues that staff’s final revisions of that section of the SDS are inconsistent with the Regional 

Board’s amendment.  The City claims that the Board amended the SDS to strike out all of Part 4 

of the Required Revisions listed for section 1.5.3.  Monterey Coastkeeper seeks the State Board’s 

review to maintain staff’s final revisions or, alternatively, to the extent the State Board 

determines that the Regional Board voted to delete part 4, order that such deletion be restored 

because it is not supported by the weight of the evidence, is inconsistent with the City’s NPDES 

permit and is otherwise contrary to the federal Clean water Act and the Porter-Cologne Water 

Quality Control Act. 

Second, Monterey Coastkeeper seeks review of the Regional Board’s decision to delete 

from Section 1.5.5 (“BMP Implementation”) of the City’s SDS a list of mandatory minimum 

BMPs required to achieve the maximum extent practicable (“MEP”) standards and replace 

specified minimum BMPs with a general reference to the California Stormwater Quality 

Association’s New Development and Redevelopment Handbook.  The specific list was 

previously required by staff as necessary to achieve MEP.  During the Regional Board’s 

September 4, 2008 Board meeting, various Board members instructed staff to remove the 

mandatory minimum list of BMPs.  Monterey Coastkeeper requests that the State Board find that 

the mandatory minimum list of BMPs must be included in the City’s SDS in order to achieve the 

MEP standard and consistent with the weight of the evidence contained in the administrative 

record.   

20 III. THE DATE THE REGIONAL BOARD ACTED. 

 September 4, 2008.  On September 22, 2008, the Regional Board’s Executive Officer 

circulated the final resolution to the interested parties. 

23 IV. STATEMENT OF REASONS THE REGIONAL BOARD’S ACTION WAS 
 INAPPROPRIATE OR IMPROPER. 

A. The State Board Should Review The Regional Board’s Approval of Salinas’ 
Development Standards In Order to Affirm the Inclusion of the Resolution’s 
Hydromodification Requirements. 

28

The City’s SDS must include hydromodification control requirements in order to comply 

with MEP and assure compliance with water quality standards.   Attachment 4 of the City’s MS4 
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storm water flows from new development and redevelopment.  See also NPDES Permit, Findings 

13 & 15.
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1  For example, the City’s development standards plan must “ensure that discharges 

from new development and significant redevelopment address the potential for downstream 

erosion and protect stream habitat.”  Attachment 4, § 3.c.viii.  For over a decade, storm water 

managers have been aware that extended periods of low and moderately high flows cause 

damaging increases in stream and channel erosion.  See Dan Cloak Environmental Consulting, 

Review of City of Salinas Storm Water Development Standards (Aug. 1 2008), p. 2 (“Cloak 1”).  

Flow control standards are the recognized means of designing new developments and significant 

redevelopments to prevent damaging flow modifications.   As the Regional Board’s Executive 

Officer emphasized to the City in December 2005:  “The overriding concern in the Salinas 

Permit and the EPA guidelines is reducing urban impacts to receiving waters by maintaining 

predevelopment hydrology, which in turn minimizes urban pollutants reaching waterways.”  

Letter from Roger Briggs, Executive Officer, to City of Salinas, p. 3 (Dec. 23, 2005).2  

Regional Board staff proposed and Resolution No. R3-2008-0068 includes two types of 

flow modification control requirements.  One is based on assuring that all of the rainwater from a 

moderately large rain event (a 24 hour 85th percentile rain event) is directed to low impact 

development features and other BMPs that cause the post-development storm water runoff to 

mimic the pre-development run-off rates and durations for the vast majority of storm events.  

Attachment to Resolution No. R3-2008-0068, Ref. No. 3, SDS Section 1.5.3, Part 4.A.  The 
 

1  “Significant redevelopment” includes “the creation or addition of at least 5,000 square 
feet of impervious surfaces on an already developed site.”  NPDES Permit, Attachment 4, p. 7, § 
III.c.1. 
2  The Resolution’s hydromodification provisions also address the Low Impact 
Development Center’s comment that, to be effective, the City’s development standards must 
address not just specific BMPs in isolation, but must also address “the analysis of an entire site 
with distributed [low impact development] BMPs,” demonstrating how “a distributed BMP 
network will work to achieve storm water management goals or requirements.”  Memo from 
Low Income Development Center, Inc. to Roger Briggs (June 10, 2008), p. 2. 
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second hydromodification requirement gives developers the option to base their LID designs on 

a computer simulation.  Id., Part 4.B.  Both of these measures are being employed by other cities 

in California as part of their MS4 permit programs.  See Cloak I, p. 2.    

The two hydromodification requirements are only found in Resolution No. R3-2008-

0068, including its attachment.  The City’s design standards do not contain the same or similar 

requirements.  Thus, to the extent the City claims that the Resolution’s hydromodification 

requirements are redundant of requirements that already exist, they are incorrect.  If Part 4.A and 

4.B are removed from the Resolution, the permit will not contain any hydromodification 

requirements.  As a result, there will be no enforceable effluent limitation in the permit that will 

assure new developments and significant redevelopments in Salinas will not continue to 

substantially alter the area’s hydrology and increase the pollution loading from the City’s urban 

stormwater.  See Dan Cloak Environmental Consulting, Follow-up Comments on City of Salinas 

Storm Water Development Standards (Sept. 9, 2008), p. 3 (“If the proposed hydromodification 

and LID standards are removed and the volume-based and a reference to the flow-based 

treatment standards in Sections 4.4.2 and 4.4.3 substituted in their place, then that would 

effectively eliminate the requirement for on-site hydrograph modification management in the 

SWDS”). 

 The State Board should review Resolution No. R3-2008-0068 in order to confirm that the 

Resolution’s hydromodification requirements are MEP for the City of Salinas.  “MEP requires 

permittees to choose effective BMPs, and to reject applicable BMPs only where other effective 

BMPs will serve the same purpose, the BMPs would not be technically feasible, or the cost 

would be prohibitive.”  State Board Order WQ-2000-11, p. 20.  To the extent the Regional Board 

did elect to amend the SDS to eliminate the SDS’s hydromodification requirements requiring no 

net increase in runoff rates and durations from new development and significant redevelopment, 

such an omission from the permit is neither supported by the facts in the record or consistent 

with the MEP standard.  Review would resolve any potential inconsistency between the Regional 

Board’s instructions and the Executive Officer’s final language by having the State Board affirm 

the propriety of the Resolution’s hydromodification requirements. 
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B. Salinas’s Development Standards Must Contain Minimum Mandatory 
BMPs to Achieve the MEP Standard. 

Salinas’s development standards do not ensure the implementation of MEP because they 

fail to provide sufficient instructions for developers to apply specific BMPs for a project’s 

corresponding pollution sources.  On August 12, 2008, Regional Board staff proposed specific 

language necessary to bring the City’s SDS into compliance with the NPDES Permit and MEP.  

Draft Table of Revisions (Aug. 12 , 2008), pp. 3-4.  That draft language included a list of 

specific best management practices consistent with MEP.  Id.  The listed BMPs were not 

required for every single development project proposed in Salinas.  Rather, the list was a specific 

list of feasible BMPs that were to be used where they corresponded to a project’s identified 

potential pollution sources.  Id., p. 4.  Cloak Environmental Consulting had described the reasons 

for including a specific list of BMPs, including the need for including in the standards “guidance 

that would ensure the controls are consistently applied where needed.  The SWDS should include 

specific instructions for determining what structural source controls are required for a project.”  

Cloak 1, p. 4.  Mr. Cloak also observed that most Phase I NPDES-permitted California 

municipalities have specific standards for source controls.  Id.   

Despite staff’s initial recommendation and Mr. Cloak’s expert input, at some point prior 

to the Regional Board’s September meeting, staff removed the language specifying minimum 

BMPs to be addressed for new development.  At its September 4 meeting, the Regional Board 

confirmed the removal of the specific list of BMPs and elected to replace the specific list with a 

general reference to the California Stormwater Quality Association’s New Development and 

Redevelopment Handbook.  Attachment to Resolution No. R3-2008-0068, Ref. No. 4, SDS 

Section 1.5.5, Part 3.  The CASQA Handbook is designed to provide “general guidance” to 

developers.  See Handbook, p. 1-1.  As CASQA candidly acknowledges at the front of the 

Handbook, “due to the diversity in climate, receiving waters, construction site conditions, and 

local requirements across California, this handbook does not dictate the use of specific BMPs 

and therefore cannot guarantee compliance with NPDES permit requirements or local 

requirements specific to the user’s site.”  Id.  Although clearly a useful publication and with all 
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due respect to CASQA’s important role, Monterey Coastkeeper does not believe the Regional 

Board sufficiently carries out its permitting duties or cogently applies the MEP standard to its 

region by adopting by reference without any public input a 376-page document prepared by a 

group whose officers are elected solely by permit holders.  See http://www.casqa.org/ 

Membership/tabid/57/Default.aspx. 

MEP requires mandatory minimum BMPs for development and redevelopment projects.   

The Regional Board’s deletion of specified minimum BMPs is inconsistent with testimony in the 

record regarding proper implementation of the MEP standard.  The State Board should review 

Resolution No. R3-2008-068 in order to assure that the City of Salinas’ permit and SDS provide 

sufficient specification of appropriate BMPs to assure that MEP is implement in that local 

region.  
12 V. PETITIONERS ARE AGGRIEVED. 

Monterey Coastkeeper and its parent organization, The Otter Project, are aggrieved by 

any omission of clear hydromodification or region-specific best management practices from new 

development and redevelopment projects in the City of Salinas.  The Otter Project and Monterey 

Coastkeeper have thousands of members nationally, hundreds of whom live in the Monterey Bay 

watershed, who depend upon clean local streams and shorelines in order to further their 

recreational, scientific, economic and social interests.  Monterey Bay and the Salinas River are 

home to two national wildlife refuges and a national marine sanctuary.  The Bay, the Salinas 

River National Refuge and nearby Elkhorn Slough are world-reknowned for their wildlife 

viewing and recreational opportunities.  As the City of Salinas’ web site acknowledges, “Urban 

runoff—the surface water from our yards, driveways, and streets that flows through storm 

drains—is the single greatest source of pollution to our creeks and the Monterey Bay.” 

http://www.ci.salinas.ca.us/ MtcSvc/StormWater-NPDES/StormWater Regulations.html.  

Monterey Coastkeeper has actively participated in the Regional Board’s and City’s efforts to 

implement the City’s municipal storm water control program.  See, e.g. 

http://www.otterproject.org/site/pp.asp?c=8pIKIYMIG&b=4172877.  Any shortcoming in the 

City of Salinas’ MS4 NPDES Permit to assure that the City achieves MEP and prevent further 
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3 VI

9 VII

13

14

V

storm water pollution sources from discharging into the Salinas River and Monterey Bay directly 

aggrieves The Otter Project, Monterey Coastkeeper, and their many members and supporters. 

. REQUESTED STATE BOARD ACTION. 

 Monterey Coastkeeper requests that the State Board accept review of Resolution No. R3-

2008-068 and 1) uphold the hydromodification requirements set forth at Attachment to 

Resolution No. R3-2008-0068, Ref. No. 3, SDS Section 1.5.3, Parts 4.A – B; and 2) reinstate the 

specific list of BMPs initially proposed by staff on August 12, 2008 for inclusion at Attachment 

to Resolution No. R3-2008-0068, Ref. No. 4, SDS Section 1.5.5, Part 3.   

. STATEMENT OF POINTS AND AUTHORITIES. 

Monterey Coastkeeper believes the above statement of reasons and description of actions 

being petitioned adequately sets forth the points and authorities necessary for the State Board to 

act on this petition. 

III. STATEMENT OF COPIES SENT TO THE REGIONAL BOARD AND 
 DISCHARGER. 

 Copies of this petition are being sent to the Regional Board and the discharger at the 

following street and e-mail addresses:   

Roger W. Briggs, Executive Officer 
Matt Thompson 
Central Coast Regional Water Quality 
Control Board 
895 Aerovista Place, Suite 101 
San Luis Obispo, CA  93401-7906 
rbriggs@waterboards.ca.gov 
mthompson@waterboards.ca.gov 
 
Carl Niizawa, Deputy City Engineer 
City of Salinas 
200 Lincoln Ave. 
Salinas, CA  93901-2639 
carln@ci.salinas.ca.gov 
 
/// 
 
/// 
 
/// 

Christopher Callihan 
Sr. Deputy City Attorney 
Office of the City Attorney 
200 Lincoln Ave. 
Salinas, CA  93901 
chrisc@ci.salinas.ca.gov
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