State of California
California Regional Water Quality Control Board, L os Angeles Region

RESOLUTION NO. 2005-002
January 27, 2005

Reiteration of Existing Authority to Regulate Hydromodificationswithin the Los Angeles
Region, and Intent to Evaluate the Need for and Develop as Appropriate New Palicy or
Other Toolsto Control Adverse Impactsfrom Hydromaodification on the Water Quality and
Beneficial Uses of Water Coursesin the Los Angeles Region

WHEREAS, the California Regional Water Quality Control Board, Los Angeles Region,
findsthat:

1. Protecting beneficia uses within the Los Angeles Region consistent with the Federal Clean
Water Act and the Porter-Cologne Water Quality Control Act (Porter-Cologne Act) requires
careful consideration of projects that result in hydrogeomorphic changes and related adverse
impacts to the water quality and beneficial uses of waters of the State. The alteration away
from a natural state of stream flows or the beds or banks of rivers, streams, or creeks,
including ephemeral washes, which results in hydrogeomorphic changes, is generally referred
to in this resolution as a hydromodification.

2. Thisresolution is intended to reiterate the existing authority the Regional Board relies upon
to regulate hydromodifications within the Los Angeles Region. As such, it has no regulatory
effect. This resolution represents a initial step in the process of first, heightening awareness
about the potential impacts of hydromodification on water quality and beneficial uses and
evaluating existing laws and regulations and the current methods employed by Regional
Board staff when reviewing proposed hydromodification projects and, second, strengthening,
if necessary, controls and policies governing hydromodifications that negatively affect water
quality and beneficid uses. As a first step, it sets forth a process to achieve one of the
Regional Board's highest priorities, which is to maintain and restore, wherever feasible, the
physical and biological integrity of the Region’s water courses. Secondarily, maintaining the
natural functions of water courses maximizes opportunities for stormwater conservation and
groundwater recharge, which is very important in the semi-arid Los Angeles region where
groundwater makes up half of the Region’s water supply.

3. In addition to the process outlined in this resolution, the Regional Board has and will
continue to strongly support restoration efforts in and along the Region’s urbanized, highly
modified water courses. The Regional Board aso strongly supports preservation efforts
geared toward ensuring long-term protection for the Region's remaining natural water
COUrses.

4. Section 101(a) of the Clean Water Act, sets forth anational objective “to restore and maintain
the chemical, physical, and biologica integrity of the Nation's waters.” (33 U.S.C. §
1251(a).) Chapter 1 of the Water Quality Control Plan for the Coastal Watersheds of Los
Angeles and Ventura Counties (Basin Plan) recognizes this national goal and specifies that
the Basin Plan is designed to implement the Clean Water Act and its goals. As a result, a
regional priority of maintaining and restoring, wherever feasible, the physical and biological
integrity of the Region’ s water coursesis firmly grounded in federal and state law.
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To redlize this objective, the Clean Water Act (33 U.S.C. § 1313(c)) and federa regulations
(40 C.F.R. 8 131.10(a)) direct States to specify appropriate designated uses to be achieved
and protected. The classification of the waters of the State must take into consideration the
use and value of water for public water supplies, protection and propagation of fish, shellfish
and wildlife, recreation in and on the water, agricultural, industrial and other purposes
including navigation. The standards must explicitly be designed to “protect the public health
or welfare and enhance the quality of the water.” (33 U.S.C. § 1313(c).)

The Basin Plan designates the beneficial uses of the Region's water bodies consistent with
the Caifornia Water Code, federal Clean Water Act, federal regulations, and with the
national “fishable/swimmable’ goa of the CWA forming the broad basis for the beneficial
use designations of surface waters throughout the Region. Some of the beneficial uses most
benefited by preserving water courses in a natura state include aquatic life [WARM and
COLD among others], wetland habitat, and groundwater recharge. In addition, the Basin Plan
establishes water quality objectives for the protection of these beneficial uses. An important
provision of the Basin Plan, which is required by federal law (40 C.F.R. 8 131.12) and state
law (SWRCB Resolution No. 68-16), is an anti-degradation policy designed to maintain
existing, high quality waters. The beneficial uses of water bodies, water quality objectives
and anti-degradation policies, together, constitute a State' s water quality standards.

The Regiona Board primarily relies upon a three-pronged approach to regulating
hydromodifications. The first two are (1) waste discharge requirements issued pursuant to
Water Code section 13263 and waivers issued pursuant to Water Code section 13269 to
protect waters of the State and (2) certifications issued in accordance with Clean Water Act
section 401 to protect waters of the U.S. These two approaches are not mutually exclusive.
(Cal. Code Regs,, tit. 23, § 3857.) The third prong consists of municipal stormwater permits
issued pursuant to section 402 (p) of the Clean Water Act to address stormwater related
problems including stormwater quality and increased flows.

“Waters of the State” include al waters of the U.S. In addition, waters of the State include
waters that are not “navigable waters’ under the federal Clean Water Act, including certain
intermittent and ephemeral streams, wetlands, lakes, reservoirs, and other isolated non-
navigable waters.

Human civilization has attempted to alter the environment through hydromodifications for
centuries. In the Los Angeles Region, beginning in the early part of the 20™ century,
hydromodifications were constructed by public agencies to protect residents from floods and
to collect and conserve stormwater for drinking water purposes and recreation. In addition,
extensive urban development, and the corresponding increase in impervious area within the
watershed and decrease in the width of natural floodplains, has often resulted in significantly
atered patterns of surface runoff and infiltration and, consequently, stream flow. This, in
turn, has necessitated further in-stream hydromodification in order to stabilize banks and
constrain the stream to the channel to prevent flooding. The sequence of events is discussed
extensively in the Basin Plan and in the Regional Board’s municipal storm water permit for
Los Angeles County. (Regional Board Order No. 01-182.)

Many hydromodifications were undertaken with laudable goals often for public safety and
welfare, but have later been shown to de-stabilize and enlarge stream channels as well as
degrade habitat and reduce species abundance and diversity. As a result, when reviewing
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hydromodification projects it is important to carefully consider whether the immediate
improvements sought are designed in such away as to avoid unintended adverse consegquence
on the character of the receiving water and its beneficial usesin the vicinity, and downstream
of the hydromodification.

Activities that ater natural stream flows may include increasing the amount of impervious
land area within the watershed, altering patterns of surface runoff and infiltration, and
channdlizing natural water courses. Activities that alter the natural stream channel include but
are not limited to human-induced straightening, narrowing or widening, deepening, lining,
piping/under-grounding, filling or relocating (i.e. channelization); bank stabilization; in-
stream activities (e.g. construction, mining, dredging); dams, levees, spillways, drop
structures, weirs, and impoundments.

Hydromodifications may impair beneficial uses such as warm and cold water habitat,
spawning habitat, wetland habitat, and wildlife habitat in a variety of ways. Maodifications to
stream flow and the stream channel may ater aguatic and riparian habitat and affect the
tendency of aguatic and riparian organisms to inhabit the stream channel and riparian zone.
As a result of these hydromodifications, the biological community (aquatic life beneficial
uses) may be significantly altered, compared to the type of community that would inhabit an
unaltered, natural stream.

For example, channelization usually involves the straightening of channels and hardening of
banks and/or channd bottom with concrete or riprap. These modifications may impair
beneficial uses by disturbing vegetative cover, removing habitat; modifying or eliminating
instream and riparian habitat; degrading or eliminating benthic communities; increasing scour
and erosion as a result of increased velocities, and increasing water temperature when
riparian vegetation is removed. The regular maintenance of modified channels may impair
beneficial uses by disturbing instream and riparian habitats if not managed properly. These
modifications may also, if not managed properly, impair beneficia uses by depriving
wetlands and estuarine shorelines of enriching sediments or by excessive deposition in
downstream environments, changing the ability of natura systems to both absorb hydraulic
energy and filter pollutants from surface waters; and altering habitat for spawning and other
critica life stages of aguatic organisms. Hardening of channels may aso eiminate
opportunities for groundwater recharge in some areas. Furthermore, some hydromodifications
may reduce recreational opportunities and may reduce the aesthetic enjoyment of people
engaged in recreation in and around the water body.

As aresult of past hydromodifications, there are few natural stream systems remaining in the
region. Water bodies that have not undergone extensive hydromodification such as portions
of the Santa Clara River, upper San Gabriel and Los Angeles Rivers, Malibu Creek, Topanga
Canyon, coastal streams in the Santa Monica Mountains, and tributaries to these larger rivers
provide immeasurable benefits to the Region. These benefits include high quality warm and
cold-water aguatic habitat, spawning habitat, migratory pathways, wildlife corridors, wildlife
and riparian habitat, wetland habitat, recreational and aesthetic enjoyment, and groundwater
recharge. Yet, many of these water bodies and their tributaries continue to be threatened by
expanding urban devel opment.

The Regional Board acknowledges that there is a wide array of hydromodification projects.
Some result in positive environmental impacts such as stream restoration projects. Others
result in negligible or temporary adverse environmental impacts if managed properly. These
may include widening bridges and installing flow measuring devices, such as weirs, or energy
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dissipating devices where a constructed channel meets a natural channel. On the other end of
the continuum are large hydromodification projects or multiple projects with cumulative
impacts that permanently alter the hydrologic and ecological functions of a stream and, thus,
adversely affect the beneficial uses described above. These include, but are not limited to,
projects that bury natura stream channels, channelize natural water courses, or involve
instream activities such as mining or construction. Regional Board staff evaluates the severity
of adverse environmental impacts on a project-by-project basis.

The Regional Board recognizes that maintenance activities are required in modified channels
in order to ensure continued flood protection and vector control. The Regional Board has
authorized such activities through the issuance of Section 401 certifications in the past and
would expect to continue to authorize such activities. The Regiona Board also recognizes
that maintenance activities may need to be carried out on an emergency basis due to various
exigencies, including brush fires and flooding. The Board through the issuance of Section 401
certifications has also authorized these emergency maintenance activities. Nothing in this
resolution is intended to alter the ability of these local agencies to continue ongoing
maintenance activities.

The Regional Board also recognizes the value of the spreading grounds that have been
constructed along many of the Region’s larger water courses. These spreading grounds serve
a valuable function by recharging storm water into the Region’s groundwater to bolster local
water supplies. Nothing in this resolution is intended to alter the ability of local and regional
agencies to conserve stormwater within existing regulations with the goal of increasing loca
water supplies.

The Regiona Board and local agencies have undertaken or sponsored hydromodification
field assessments and studies to develop peak flow design criteria to minimize or eliminate
adverse impacts from urbanization for water courses in the counties of Ventura and Los
Angeles. These studies include the ‘Urbanization and Channel Stability Assessment in the
Arroyo Simi Watershed of Ventura County, CA’ (2004), and the ‘Peak Impact Discharge
Study’ sponsored by the County of Los Angeles, which isin progress. The results from these
studies will be used to develop objective criteriato reduce or eliminate the adverse impacts of
hydromodification in the Los Angeles Region from new development and redevel opment.

Though the Regional Board does not have authority to regulate land use, the Regional Board
strongly encourages land use planning agencies and developers to carefully consider, early in
the development planning process, the potential impacts on water quality and beneficial uses
of hydromodification projects proposed as part of new development. The Regional Board
strongly discourages direct hydromodification of water courses except in limited
circumstances where avoidance or other natural aternatives are not feasible. In these limited
circumstances, project proponents must clearly demonstrate that a range of aternatives,
including avoidance of impacts, has been thoroughly considered, hydromodification has been
minimized to the extent practicable, and adequate in situ and/or off site mitigation measures
have been incorporated to offset related impacts. Project proponents must also document that
there will be no adverse effects to water quality or beneficial uses. This approach is
consistent with the Caifornia Environmental Quality Act (CEQA), federal regulations and
State and federal antidegradation policies.

Chapter 4 of the Basin Plan, “ Strategic Planning and Implementation”, outlines the suite of
regulatory tools available to the Regional Board to maintain and enhance water quality. One
of these tools is the 401 Certification Program. This federaly required program regulates
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most hydromodification projects to ensure that the projects will not violate State water quality
standards of which beneficial uses are an essential component. Section 401 Certifications
may include conditions to minimize impacts from hydromodification activities by
implementing Best Management Practices such as working in the dry season or out of the
water, among many others. Certifications may also include monitoring requirements in order
to ensure that the project is compl eted as specified and any proposed mitigation is successful.

Under section 401 of the Clean Water Act, the State Water Resources Control Board and the
Regional Boards have atime limit as prescribed by applicable laws and regulations, from the
receipt of a complete application, to certify that a project will comply with applicable state
water quality standards prior to issuance of a federal 404 dredge and fill permit for any
activity that may result in a discharge to a surface water of the United States. In the event
that a project will not comply with applicable water quality standards, even with al
conditions proposed, then the certification may be denied. (Cal. Code Regs,, tit. 23, § 3837,
subd. (b).)

Under section 402 (p) of the federa Clean Water Act, the State Water Resources Control
Board and the Regional Boards are required to issue storm water permits to owners and
operators of municipal separate storm sewer systems (M34s). On a permit-by-permit basis,
M$S4 permits may identify storm water-related problems and include provisions requiring
municipalities to implement measures to reduce adverse impacts of hydromodification,
primarily increased flows, on beneficial uses.

Under separate authority granted by State law (see Article 4 (commencing with section
13260) of Chapter 4 of the Porter-Cologne Act), a Regional Board may regulate discharges of
dredge or fill materials as necessary to protect water quality and the beneficial uses of waters
of the State by issuing or waiving waste discharge requirements, a type of State discharge
permit. For projects that may result in a discharge to a surface water of the U.S., waste
discharge requirements may be issued in addition to the 401 certification. (Cal. Code Regs.,
tit. 23, § 3857.) Issuance of waste discharge requirements may be the only option for the
Regional Board in situations where the proposed discharge is to waters of the state (e.g.
isolated waters, vernal pooals, etc.) rather than waters of the U.S., or in situations where the
federal agency does not claim jurisdiction. All discharges of waste, including dredged and fill
material, to waters of the State are privileges and not rights.

With certain exceptions, the California Environmental Quality Act (CEQA) requires the
preparation of environmental documents for al projects requiring certifications by the state or
state-law-only waste discharge requirements from the Regional Board. Hydromodification
activities discussed above that require certification under section 401 of the Clean Water Act
or that require waste discharge requirements for dredging and filling of State waters may be
subject to CEQA. For projects that may have a significant effect on the environment that
cannot be mitigated, an environmental impact report must be prepared that requires
consideration of feasible aternativesto the project. (Pub. Resources Code, § 21061.)

THEREFORE, beit resolved that

1.

Maintaining and restoring, where feasible, the physical, chemical and biological integrity of
the Region’s watercourses is one of the Regional Board' s highest priorities.

Final Version



Resolution No. 2005-002
Page 6 of 8

This resolution reiterates existing law and regulatory requirements and current staff practices.
As such, it has no regulatory effect. However, the Regiona Board directs staff to undertake a
two-step process to evaluate and consider further action to control adverse impacts from
hydromodification. During this process, staff is directed to involve stakeholders and
regulatory agencies with jurisdiction, consistent with the requirements of the Porter-Cologne
Water Quality Control Act. The first step shall be an evaluation process and shall address, at
aminimum, the following:

Prioritization for control of those hydromodification activities that cause the greatest adverse
effects on water quality and beneficial uses;

Evaluation of existing regulation of hydromodification as defined herein;

Consideration, in light of the existing regulatory scheme, of issues affecting the Board's
ability to achieveitsidentified objectives,

Consideration of existing legal authorities for Board actions;

Consideration of staff resources; and

Evaluation and identification of the best regulatory means available to the Board and the
other agencies with jurisdiction to fulfill Board objectives.

The second step shall involve, as necessary based on the above evaluation, proposals for
Board consideration of actions, including without limitation educational campaigns,
memoranda of understanding with other regulatory agencies, adoption of new guidance,
additional municipal stormwater permit requirements or further Basin Plan amendments as
necessary to address gaps in existing hydromodification control in order to maximize the
Regional Board's authority to ensure that a hydromodification project does not adversely
affect water quality or degrade beneficial uses of those waters.

Given the priority set forth in paragraph 1, the Regional Board reaffirms that the Executive
Officer will only issue a certification pursuant to Clean Water Act section 401 with adequate
documentation (i) that the project will comply with applicable water quality standards,
including antidegradation policies, and (ii) if necessary, that adequate analysis of a range of
aternatives has been performed consistent with federal regulations, the California
Environmental Quality Act, and antidegradation requirements.

Furthermore, given the significant potential adverse impact of large-scale or multiple
hydromodification projects, the Regiona Board reaffirms that the Executive Officer may at
his discretion choose to bring a proposed project before the Board for direction prior to
certification or recommend waste discharge requirements for the proposed project, which
would be subject to Board approval.

Given the priority set forth in paragraph 1, the Regional Board reaffirms that it will only issue
waste discharge requirements with adequate documentation (i) that the WDR will implement
any relevant water quality control plan, including the water quality standards contained
therein, and (ii) that adequate analysis of a range of aternatives, where an alternatives
analysis is required, has been performed consistent with the Porter-Cologne Water Quality
Control Act, CEQA and antidegradation requirements.

Following completion of the two-step evaluation process described in 2 above, the Regional
Board directs staff to develop, if necessary based on the conclusions of the evaluation, new
policy or additiona regulatory or non-regulatory tools to control adverse impacts from
hydromodification, which may include educational campaigns, memoranda of understanding,

Final Version



Resolution No. 2005-002
Page 7 of 8

guidelines, additional municipal stormwater permit requirements and amendments to the
Basin Plan.

Regulatory tools may incorporate specific criteria and evaluation requirements to be used by
Regional Board staff when evaluating projects for water quality certification or waste
discharge requirements, and setting conditions for certification or for Standard Urban
Stormwater Mitigation Plan (SUSMP) or Stormwater Quality Urban Impact Mitigation Plan
(SQUIMP) approval by the local agency. If a Basin Plan amendment is necessary, the
Regional Board further directs staff to bring said amendment to the Board for its
consideration in the near future. Any proposed criteria and evaluation requirements should
ensure that developers avoid, minimize or, as a last course, compensate for both the on-site
and downstream adverse impacts of development on the water quality and beneficial uses of
watercourses.

When evaluating the issue of hydromodification and identifying specific actions to be taken if
necessary, the Regiona Board shall consider at a minimum the following:

Existing federal and state law and regulation; state and regional policies; and current methods
employed by Regional Board staff related to hydromodification of water courses.

Consistency and coordination with other agencies’ authorities over hydromodifications.
Existing staff resources available to implement current Regional Board programs and
regulations related to hydromodification of water courses.

Thelocal and regional value of maintaining water coursesin their natural state.

Federal guidelines including, but not limited to, section 404(b)(1), which constitutes the
substantive federal environmental criteria that are used in evaluating applications for certain
discharges of dredge or fill material;

Statewide General Waste Discharge Requirement for certain dredge and fill activities not
requiring a Section 404 Permit or a Section 401 Certification under the federal Clean Water
Act (State Water Resources Control Board Water Quality Order No. 2004-0004-DWQ);

State Water Resources Control Board, “Regulatory Steps Needed to Protect and Conserve
Wetlands not subject to the Clean Water Act,” Report to the Legidature, Supplemental
Report of the 2002 Budget Act, April 2003.

The State Water Resources Control Board Workplan: Filling the Gaps in Wetlands Protection
(Sept. 24, 2004);

State Water Resources Control Board Guidance for Regulation of Discharges to “Isolated”
Waters (June 25, 2004);

National Research Council, “Riparian Areas. Functions and Strategies for Management,
Committee on Riparian Zone Functioning and Strategies for Management,” National
Academy Press, Washington, D.C., 2002.

State guidance including, but not limited to, “A Primer on Stream and River Protection for
the Regulator and Program Manager” (by Ann L. Riley) and the “Cdifornia Rapid
Assessment Method for Wetlands’ for evaluating mitigation sites;

“Stream Corridor Restoration: Principles, Processes, and Practices.” Prepared by the Federa
Interagency Stream Restoration Working Group (FISRWG) (10/1998);

Genera principles of low impact development (various sources);

The findings of the study commissioned by the Los Angeles County Department of Public
Works through the Storm Water Monitoring Coalition in order to satisfy a requirement of the
Los Angeles County Municipal Storm Water Permit (Regional Board Order No. 01-182),
which calls for a study to evaluate peak flow control and determine numeric criteria to
prevent or minimize erosion of natura stream channels and banks caused by urbanization,
and to protect stream habitat;
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» Thefindings of the study “Urbanization and Channel Stability Assessment in the Arroyo Simi
Watershed of Ventura County, CA — Final Report” (2004) completed by the Ventura County
Watershed Protection District, in order to satisfy a requirement of the Ventura County
Municipal Storm Water Permit (Regiona Board Order No. 00-108), which calls for the
development of criteria to prevent or minimize erosion of natural channels and banks caused
by urbanization and protect stream habitat; and

» Additiona data collected or initiated by municipalities, dischargers and devel opers on stream
stability for study sitesin Los Angeles and Ventura Counties to reduce statistical uncertainty
and/or improve model predictability when establishing stream stability protective criteria

7. If aBasin Plan amendment is deemed necessary, staff is directed to consult with affected
state and local agencies prior to formulating the draft amendment(s).

8. During the evaluation process, staff is directed to seek input from:

* the Department of Fish and Game and the U.S. Army Corps of Engineers, the United States
Fish and Wildlife Service and other agencies with jurisdiction over hydromodification
projects to ensure that any future policies and requirements to be proposed do not conflict
with the jurisdiction and regulatory authority of these agencies; and

» stakeholders, including flood control agencies, agricultural interests, the building and
construction industry, and environmental groups.

9. Pursuant to section 13224 and 13225 of the California Water Code, the Regional Board, after
considering the entire record, including ora testimony at the hearing, hereby adopts the
Resolution.

I, Jonathan Bishop, Executive Officer, do hereby certify that the foregoing is a full, true, and
correct copy of aresolution adopted by the California Regional Water Quality Control Board, Los
Angeles Region, on January 27, 2005.

ORIGINAL SGNED BY 2/23/05

Jonathan S. Bishop, P.E. Date
Executive Officer
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