RESPONSE TO COMMENTS

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM GENERAL PERMIT FOR STORMWATER DISCHARGES
ASSOCIATED WITH COMMERCIAL, INDUSTRIAL, AND INSTITUTIONAL FACILITIES IN THE
DOMINGUEZ CHANNEL/INNER AND OUTER LOS ANGELES AND LONG BEACH HARBOR WATERSHED AND THE LOS CERRITOS
CHANNEL/ALAMITOS BAY WATERSHED
ORDER NO. R4-XXXX-XXXX
GENERAL NPDES PERMIT NO. XXXXXX

Comments submitted on July 26, 2022, tentative permit.

Letter Number Commenter (Click to go to location)

-- Acronyms List for Response to Comments

1 Los Angeles Waterkeeper, American Rivers, the Natural Resources Defense Council, the
California Coastkeeper Alliance, and Heal the Bay

2 Los Angeles County Business Federation

3 Pacific Merchant Shipping Association

4 Western States Petroleum Association

5 Dominguez Channel Watershed Management Group

6 Los Cerritos Channel Watershed Group

7 California Stormwater Quality Association

8 City of Long Beach

9 Port of Long Beach

10 City of Los Angeles Harbor Department

11 Alta Environmental, LP an NV5 Company

12 Industrial Environmental Association and the Building Industry Association of San Diego
County

13 Contech Engineered Solutions, LLC

14 TraPac, LLC

15 EnSafe on behalf of Long Beach Container Terminal

16 Union Pacific Railroad

17 Total Terminals International, LLC

18 California Council for Environmental & Economic Balance
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Letter Number Commenter (Click to go to location)
19 Industrial Environmental Coalition of Orange County
20 California Chamber of Commerce
21 State of California Auto Dismantlers Association
22 Relativity Space, Inc.
23 International Paper
24 Gold Bond Building Products, LLC
25 Costco Wholesale, Inc.
26 Costco Business Center #564
27 Costco Wholesale #1202
28 Costco Wholesale Torrance
29 #769 Inglewood Costco Wholesale
30 Costco Wholesale Hawthorne #671
31 Costco Signal Hill #424

Order No. R4-XXXX-XXXX Response to Comments dated November 2, 2023



Acronym Definition
40 CFR Title 40 of the Code of Federal Regulations
BAT Best Available Pollutant Control Technology Economically Achievable
BCT Best Conventional Pollutant Control Technology
BMP Best Management Practice
BPT Best Practicable Control Technology Currently Available
Commercial, Industrial, and Institutional facilities in the Dominguez Channel/Inner and Outer
Cll Facilities Los Angeles and Long Beach Harbor Watershed and the Los Cerritos Channel/Alamitos Bay
Watershed
Cll Permit Commercial, Industrial, and Institutional General Permit
CTR California Toxics Rule
CWA Federal Water Pollution Control Act Amendments of 1972 (33 U.S.C. 1251 et seq.)
CwcC California Water Code
ELG Effluent Limitation Guideline
Fact Sheet Attachment F of the tentative Cll Permit
IGP Industrial General Permit
Los Angeles Water Board Los Angeles Regional Water Quality Control Board
MDL Method Detection Limit
MS4 Municipal Separate Storm Sewer System
MS4 Permit Regional Municipal Separate Storm Sewer System Permit
NAICS North American Industrial Classification System
NAL Numeric Action Level
NEC No Exposure Certification
NOI Notice of Intent
NONA Notice of Non-Applicability
NPDES National Pollutant Discharge Elimination System
NSWD Non-Stormwater Discharge
Order Order NO. R4-2024-XXXX
PAH Polynuclear Aromatic Hydrocarbon
PCB Polychlorinated Biphenyl
PRD Permit Registration Document
QSE Qualifying Storm Event
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Acronym Definition
ROWD Report of Waste Discharge
SIC Standard Industrial Classification
SMARTS Stormwater Multiple Application and Report Tracking System
SWPPP Stormwater Pollution Prevention Plan
TBEL Technology-Based Effluent Limitation
the two watersheds (1) Dominguez Channel/Inner and Outer Los Angeles and Long Beach Harbor Watershed
and (2) the Los Cerritos Channel/Alamitos Bay Watershed
TMDL Total Maximum Daily Load
TSO Time Schedule Order
TSS Total Suspended Solids
U.S. EPA United States Environmental Protection Agency
WLA Wasteload Allocation
WMG Watershed Management Group
WMP Watershed Management Program
WOTUS Water of the United States
WQBEL Water Quality-Based Effluent Limitation
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1.1

Regarding the Draft Permit, we are pleased with the novel regulation of unpermitted Cll sites
and the flexible compliance options afforded to covered facilities. However, the permitting
scheme currently included in the Draft Permit presents numerous compliance challenges and
loopholes and requires significant changes to ensure attainment of water quality standards
and avoid backsliding for permittees under the regional municipal separate storm sewer
system (“MS4”) permit (“MS4 Permit”) and the statewide Industrial General Permit (“IGP”).
We are primarily concerned with the insufficient onsite Best Management Practices (“BMPs”)
and the lack of adequate monitoring and sampling requirements under Compliance Option 1,
and we are certain the Draft Permit will result in backsliding for IGP permittees that opt to
enroll the entire facility under the Cll Permit.

To remedy our concerns, we urge EPA and the Regional Board to make the following
changes and clarifications in the Draft Permit:

(I) Revise the Residual Designation to require permit coverage for all Cll sites greater
than five acres in size;

(II) Revise Compliance Option 1 in several ways to favor compliance funding toward
downstream regional stormwater projects and improve the administration of funding
agreements to ensure net environmental benefits and protect against backsliding in
water quality during the interim period as projects are developed;

(IlIRevise Compliance Option 2 to update the applicable storm size threshold based on
best available data and to require more robust monitoring of BMPs;

(V) Clarify the applicability of the IGP to industrial portions of ClI sites to ensure
there will be no rollbacks of industrial permit requirements under the CIlI Permit;

(V) Shorten the implementation time period under the Cll Permit; and

(VI) Investigate and regulate stormwater discharges from CII facilities in other
watersheds in the Los Angeles County region.

Comment summary acknowledged. Please see specific
responses below. Please note that comments related to U.S.
EPA’s preliminary designation memo are outside the scope of the
action before the Los Angeles Water Board.

1.2

The five-acre impervious cover threshold in the Residual Designation is arbitrary and
insufficient to attain water quality standards in the Watersheds.

[See comment letter from Los Angeles Waterkeeper, American Rivers, the Natural Resources
Defense Council, the California Coastkeeper Alliance, and Heal the Bay for full comment
text.]

This comment pertains to U.S. EPA's preliminary designation
memo and is outside the scope of the action before the Los
Angeles Water Board.
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1.3

Compliance Option 1 must be revised in several ways to achieve its intended purpose of
improving water quality and to ensure permittees are held accountable. We understand and
appreciate the Regional Board’s efforts to provide a feasible range of compliance options in
the Draft Permit. The most novel is Compliance Option 1, which would find a permittee in
compliance with the Draft Permit if the permittee enters into a legally binding agreement with
a local Watershed Management Group (“WMG”) to provide funding toward a regional
stormwater capture project as part of a Watershed Management Program (“WMP”) under to
the MS4 Permit. We support the concept of this compliance option, as it is an important
mechanism to shift the burden of complying with stormwater pollution controls to private
facilities. Local governments are presently entirely responsible for those pollution controls
under the WMPs in both Watersheds developed pursuant to the MS4 Permit, despite facing
funding constraints and associated challenges implementing regional stormwater
management projects under the WMPs in a reasonable timeframe.

Nevertheless, we have significant concerns with the lack of detail and accountability for
Compliance Option 1 in the Draft Permit. We believe this compliance option, as written, is
insufficient to guarantee improvements in water quality in the Watersheds and could shield
permittees from accountability for polluted stormwater discharges that enter receiving waters.
Absent substantial revisions to Compliance Option 1, the Cll Permit is unlikely to make a
meaningful difference in the trajectory of regional stormwater pollution controls in the
Watersheds. As such, we offer the following recommendations to improve and strengthen
Compliance Option 1 in the Draft Permit.

These recommendations will ensure that Compliance Option 1 results in equitable and
effective water quality improvements throughout the Watersheds, while preserving the
streamlined approach to compliance and minimizing costs to facility owners for onsite BMPs.

The tentative Cll Permit has been revised in response to this
comment and the specific responses to comments below outline
the increased detail and accountability for Compliance Option 1
to ensure success of regional stormwater projects and
improvement of water quality in the watersheds.

1.4

The Term "Technically Feasible" in relation to downstream project funding must be clearly
defined in the Draft Permit. Fundamentally, Compliance Option 1 must be limited to
permittees whose discharges of polluted stormwater can be captured by a downstream
stormwater project for groundwater infiltration or other uses, therefore preventing the
stormwater from entering the receiving waters in the Watershed. In such a case, the
permittee would agree to pay money to a WMG for constructing, operating, and maintaining a
project designed to capture, filter, and/or treat the facility’s stormwater, saving the permittee
from having to construct structural stormwater controls onsite. The Draft Permit rightfully
requires that any such funding agreement be proportional to the volume of stormwater
received from the permittees to ensure that the project has the capacity to capture all of the

The Los Angeles Water Board disagrees that Compliance Option
1 must be limited to ClII facilities whose discharges can be
captured by a downstream stormwater project. To clarify, a
downstream stormwater project is a regional stormwater project
that is located within the municipal separate storm sewer system
between the CIlI facility and the point where the MS4 discharges
to the receiving water. The comment argues that discharges from
a ClII facility must be physically treated by a regional project to
participate in Compliance Option 1. However, this is not
necessary because, for the situations where a CllI facility could
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facilities’ runoff. This common-sense cost-shifting arrangement will ensure that more
stormwater projects can be built in the Watersheds and will achieve significant pollutant loads
from entering impaired receiving waters, while saving local government significant
compliance costs under the MS4 Permit.

Nevertheless, the Draft Permit also contemplates situations under Compliance Option 1
where a permittee may still enter into a funding agreement with a WMG even if “a
downstream regional project is not technically feasible” as part of the applicable WMP. In
such a case, the WMG can instead identify an upstream stormwater project and direct the
permittee’s funding toward that upstream project. Without sufficient guardrails on the
upstream project funding arrangements, Compliance Option 1 could create a “pay to pollute”
loophole in some circumstances, where a permittee can be found in compliance with the
Draft Permit through nominal payments even if its polluted stormwater discharges continue to
cause or contribute to ongoing impairment in receiving waters in the Watersheds. To avoid
this result, it is imperative to ensure that the definition of when downstream projects are
“technically feasible” is as broad as possible, and conversely, that the availability of upstream
project funding is limited to the narrowest circumstances possible.

We are particularly concerned about the availability of offsite upstream compliance options for
the many large cargo terminals and other port facilities at the Port of Los Angeles and the
Port of Long Beach, which operate considerable heavy machinery, involve numerous daily
trips of drayage trucks and other industrial vehicles, and currently do not operate with
adequate stormwater controls. Port terminals and facilities should be required to commit to
onsite BMPs wherever feasible, which would likely be necessary to achieve water quality
standards in the harbor waters. Restricting the scope and availability of Compliance Option 1
will therefore be necessary to ensure a net environmental benefit for any compliance
payments made.

Critically, however, the term “technically feasible” is undefined in the Draft Permit, creating
significant uncertainty among permittees, local governments, and the public at large as to
when a permittee can contribute funding to an upstream project. The Draft Permit must offer
a specific definition of the term “technically feasible” to avoid such uncertainty moving
forward. Determining the feasibility of downstream projects should include, at minimum,
considerations of the geographic location of the facility, the hydrologic flow of stormwater
discharges between the facility and the primary receiving water, and opportunities to direct
the facility’s discharges to a stormwater project at every point during the path of flow—

participate in an upstream stormwater project, the impact on
water quality would be managed by the Watershed Management
Program containing that project. To explain, as part of their
reasonable assurance analyses, the WMPs predicted the
pollutant reductions to be achieved by various watershed control
measures, including regional projects. The sizing and design of
these regional projects are determined based on the entire
volume or load reduction required for a sub-watershed as a
whole, not necessarily the exact volume or load reduction
required for the particular area upstream of a regional project,
and many of the ClIlI facilities permitted under the tentative ClII
Permit have been included in the WMPs’ predicted pollutant
reductions. Put differently, the load reduction for each ClI facility
eligible to participate in Compliance Option 1 has already been
determined by the WMPs. By paying into the WMP in an amount
proportional to the volume of stormwater runoff and facility type
(and therefore, amount of pollution), each CII facility eligible to
participate in Compliance Option 1 will be paying in direct
proportion to water quality benefits achieved. The amount to be
paid will be consistent with the mathematical formula set forth in
Section 8.1 of the Permit. A fee schedule based on this formula
will be developed by the Watershed Management Groups
responsible for the WMPs. Enabling downstream ClI facilities to
participate in upstream regional projects, where no downstream
regional projects are available, would thus directly implement the
WMPs and facilitate attainment of waste load allocations and
receiving water limits on a sub-watershed scale, and ensure that
the pollutant load that each CIlI facility contributes to the
watershed is offset and captured in a proportional amount.
Accordingly, there is no “pay to pollute” loophole.

The tentative Cll Permit has been revised to clarify that a ClI
facility may only participate in Compliance Option 1 if the ClI
facility, regardless of whether it is upstream or downstream of a
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including all points between when the stormwater leaves the facility and right before it enters
the receiving water.

To ensure a proper and limited application of Compliance Option 1 to the select permittees
without a legitimate downstream stormwater project option, we request that Section 8.1 be
revised to explicitly address three important aspects of the determination of when a
downstream project would be “technically feasible.”

regional stormwater project, is included in the area modeled by
the reasonable assurance analysis for a WMP.

1.5

Cost considerations should be excluded from determining the technical feasibility of
downstream projects under Compliance Option 1. Costs come in play in two aspects—the
amount of funding paid from the permittee to the WMG, and the cost of developing
downstream stormwater projects. The former is irrelevant to whether it is technically feasible
for a permittee to make payments for an available downstream stormwater project. The latter
is also an improper consideration for whether it is technically feasible to develop a stormwater
project in the first place. The costs of stormwater projects will always be subjective and
dependent on the size and location of such projects, any other multi-benefit uses associated
with the regional project, and the amount of infrastructure to be developed as part of the
project. If such a project has been identified, then regardless of the cost of developing and
maintaining the project, it is technically feasible to route a permittee’s stormwater discharges
to that project. The definition of “technical feasibility” for downstream projects under
Compliance Option 1 must explicitly memorialize this important principle.

The revised tentative CIlI permit excludes the cost of
implementation from the determination of availability of a
downstream project.

1.6

The definition of technical feasibility should include permittees that discharge stormwater into
the MS4 system, and thus the Draft Permit should prohibit upstream project funding for such
permittees. It is certainly feasible for any covered facility that discharges into the MS4 system
to be considered upstream of a potential stormwater project, as the applicable municipality
would be able to reroute the MS4 flows to a stormwater project rather than discharging that
water into the receiving waters. To illustrate, the County of Los Angeles has been developing
the Rory M. Shaw Wetlands Park Project for many years, which will result in an engineered
multi-purpose wetlands park at the site of a former landfill that will reduce flood risk and
stormwater pollution by capturing stormwater discharges from the multitude of industrial
facilities in the area. A key component of the wetlands project to ensure its utility is the Sun
Valley Upper Storm Drain Project, which will reroute stormwater discharges from facilities that
enter the MS4 system to the wetlands park via a 4.75-mile-long storm drain project.

As these projects show, under the Cll Permit, it is technically feasible to develop
“‘downstream” stormwater projects that reroute permittees’ discharges from the MS4 system

Compliance Option 1 is intended for dischargers to choose a
project that is downstream by default; dischargers can only
participate in upstream projects when there are no downstream
projects. As explained in response to comment #1.4, there is no
need to reroute stormwater from a ClI facility upstream to ensure
that the exact stormwater from that facility is treated by a
regional project because load reductions in WMPs are achieved
on a sub-watershed scale.
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into a regional stormwater capture or storage project to improve water quality. Additional
piping infrastructure might be necessary for improvements to the MS4 system that will reroute
the water to a regional project, but the additional costs associated with changes to the MS4
system do not render downstream projects “infeasible.” Infrastructure projects to improve the
MS4 system would also be feasible to collect stormwater discharges from port terminals, as
many facilities at the ports discharge all or a portion of their stormwater into storm drains. We
therefore urge the Regional Board to ensure that permittees discharging into the MS4 system
will always have a “technically feasible” downstream regional stormwater project that the
applicable WMG can pursue through funding from Compliance Option 1 payments under the
Draft Permit. The option for upstream project funding should be limited to permittees that
discharge directly into the receiving waters in the Watersheds, without traveling through the
MS4 system.

1.7

The definition of “regional projects” under Compliance Option 1 should be expanded to
include privately-developed stormwater projects on private lands. As currently written, the
Draft Permit only contemplates that funding under Compliance Option 1 will be used for
regional projects developed by municipalities under a WMP for compliance with the MS4
Permit. Limiting recipient projects to municipally-owned ones exclude the possibility that
private landowners downstream of covered facilities might be willing and able to collect
stormwater discharges from those facilities. While we believe municipalities should still be the
primary recipient of permittee funding under Compliance Option 1, the Draft Permit should
not preclude a municipality from applying compliance payments from permittees toward a
privately developed stormwater project that serves the same function as a municipally
developed project.

Private credit trading compliance options for water quality improvements have proven to be
successful in other programs around the country. Stormwater credit trading programs were
initially pioneered in the District of Columbia as an MS4 permit compliance measure. Later,
the cities of Grand Rapids in Michigan and Chattanooga in Tennessee adopted this approach,
which is also under consideration by the County of Los Angeles and the City of San Diego.
The compelling benefit of private party exchanges is that they are very likely to be less
expensive to implement and maintain than projects undertaken by public agencies, and
private projects can be implemented far more rapidly. This cost efficiency has been borne out
in analyses conducted by American Rivers for stormwater credit trading programs in Grand
Rapids, Eugene in Oregon, and in the San Mateo County Countywide Stormwater Program.
It is notable that under the current limited framing of Compliance Option 1, Cll permittees can

The Los Angeles Water Board acknowledges the opportunities
that privately-developed stormwater projects provide. It is for this
reason that the tentative permit already allows for privately-
developed stormwater projects on private lands. While the
tentative CII permit requires regional projects to be “included in a
WMP,” it doesn’t require that the projects themselves be
developed by municipalities. The WMPs allow for the use of
private-public partnerships and municipalities may include
privately-developed projects in their WMPs.

However, the Los Angeles Water Board doesn’t agree that ClI
Permittees should be allowed to work directly with other private
entities to implement regional projects. Instead, the requirement
in Compliance Option 1 that regional projects be included in a
Board-approved WMP ensures transparency, accountability, and
oversight. As part of the reasonable assurance analysis, the
WMPs predicted the pollutant reductions to be achieved with
various watershed control measures, including low impact
development, nature-based solutions, and regional projects, to
meet effluent limits and receiving water limits by total maximum
daily load compliance dates. By requiring that regional projects
under Compliance Option 1 be included in Board-approved
WMPs, the permit ensures that the regional projects will be

Order No. R4-XXXX-XXXX Response to Comments dated November 2, 2023




Comment

Number Comment Response

conceivably pay into a WMG regional project fund that will not deliver stormwater designed, constructed, and maintained to attain effluent and
management projects for five or more years. From a water quality and community health receiving water limitations.
standpoint, this is not an optimal outcome. Allowing Cll permittees to contract with other
private entities to implement and maintain the requisite stormwater capture volume on a more
immediate timeline could result in accelerated attainment of water quality goals under the ClI
Permit.

1.8 Private stormwater capture projects could function in at least two ways in the context of the The tentative Cll Permit and the Regional MS4 permit, as
Cll Permit. Landowners may agree to capture additional stormwater volume from nearby written, allow for the consideration of privately-owned projects
facilities covered under the Cll Permit, above and beyond the stormwater capture that are incorporated into the WMP. Responsibility will fall upon
requirements for the property itself, thereby creating a regional benefit of stormwater capture | the Cll Permittee to work with the WMG to ensure that the
that would not otherwise be accessible due to the lack of a municipally-developed regional private regional project is included in the WMP.
stormwater capture project in that vicini.ty. WMGs are best situated to solicit private . Note that Compliance Option 1 already allows Permittees
st(_)rmwater prOJegt arranger_nents from interested property owners, and therefore public- alternative means of compensation such as property exchange
private partnershllps for offsite stormwater capture could.be |nco.rporated m’Fol thg WMPS asa | . casements to enable oublic development of regional projects
stormwater pollution control that will help achieve compliance with the municipalities (section 8.1.3.1) on private land
obligations under the MS4 Permit. Alternatively, the Regional Board could establish a new T '
compliance option for private credit trading for stormwater capture, separate from
Compliance Option 1.

1.9 In either case, such a compliance option should provide specific guidance for permittees and | The Los Angeles Water Board appreciates the commenters'

private landowners about the mechanism of stormwater capture trading, and specific program
requirements to limit the types of projects that would comply, with sufficient oversight by the
Regional Board and WMGs to ensure net environmental benefits. Guidance on private credit
trading should include mechanisms establishing a preference for nature-based solutions and
green infrastructure with the capacity to capture stormwater and infiltrate it into the
groundwater table, without the need for significant gray infrastructure such as underground
cisterns. The Regional Board should also provide guidance or impose clear requirements on,
among other things, (1) the specification of preferred BMPs, (2) performance standards for
those BMPs, (3) the timing of implementing and maintaining the BMPs, (4) offset ratios for
private credit trades, including multipliers as recommended above, (5) the timing and duration
of payments from permittees under the CII permit, (6) limitations on the geographic location
of offsite compliance parcels, and (7) robust tracking and accounting requirements, including
mechanisms to ensure accountability and public transparency. LA Waterkeeper, American
Rivers, and NRDC have relevant expertise about the successful design and implementation

expertise in private credit trading programs. However,
implementation of a private credit trading program is a long-term
endeavor that is currently being investigated by municipal
permittees as part of Regional MS4 permit implementation.
Explicit guidance about preferred types, performance, and timing
of best management practices, as well as the valuation, tracking,
and accounting of credits, can be explored as part of that long
term endeavor. Note that the selection and timing of BMPs are
already considered as part of the publicly transparent WMP
review and approval process.

At this stage of the CIl program, water quality improvement will
be more effectively achieved by investing in the already-existing
WMP programs rather than developing a brand-new credit
trading program. Compliance Option 1 could potentially be
expanded in the future to allow for credit trading among private
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payment to a WMG that renders the permittee “in compliance” with the Draft Permit
indefinitely. We acknowledge that up-front payments may be necessary to ensure the WMG
can develop a new regional stormwater project on an expedited timeline, and we support

Number Comment Response
of private trading programs, and we are willing to discuss our experience and expectations entities based on lessons learned from implementation of this
with the Regional Board during any process to develop relevant guidance. first iteration of the Cll Permit.
The Los Angeles Water Board will continue to work with the
WMGs on ways to promote transparency with Compliance
Option 1 to enable Cll Permittees to cost compare among
compliance options.

1.10 Ultimately, when applying these criteria to the definition of whether downstream projects are | Please see response to comment #1.4 and Attachment A of the
“technically feasible,” we expect that it would be technically feasible for WMGs to direct revised tentative permit for a clarification of the criteria for
almost all permittees’ discharges to a downstream stormwater project of some form. participation in upstream regional projects.

Therefore, we urge the Regional Board to adopt a clear definition of “technically feasible” as
used in Section 8.1 of the Draft Permit that limits the availability of upstream project funding
to very specific circumstances, which is necessary to avoid overexpansive applications of
upstream project funding without onsite BMPs that would authorize continued degradation of
receiving waters indefinitely—and certainly in the short term of the Draft Permit as new
regional stormwater projects are developed.

1.11 The Regional Board must clarify that funding agreements with WMGs provide compliance Although section 8.1 of the tentative Cll Permit does not specify
only for the duration of the permit term. the duration of the agreement between the WMG and the ClI
As currently written, Compliance Option 1 in the Draft Permit does not provide any temporal Eerm!ﬁee,tsectltc))n .?'1 of the CIJ” Pe:tm(;t t[eg:.uwe.? the r(tz'”' tion |
requirements on the compliance payments to WMGs, or for how long a permittee will be theerr;“ rggm?ez’tj TT1Ie 22?3;“; rc?r?(;halleir?cl;llggel fhzaac!’ﬁ:fi)’fiaelsn n
deemed in compliance with the Draft Permit once an agreement with a WMG is made. fund gd duri ’Eh : P i : it of the WMP
Rather, the Draft Permit vaguely states that any agreements between permittees and WMGs unded curing the previous reporting year in support ot e ’
must include a “specified timeframe for the agreement.” The absence of clear guidance on and gonf|rmat|on that the Permlt’Fee ha.s complied with the.
how long a permittee must make payments to the applicable WMG, and how long such an reqwremgnts of the agreement., including payment of applicable
agreement will provide deemed compliance under the Draft Permit, creates the opportunity fe.es. Additionally, the CI| Permittee shall updatelthe agregment
for a favorable deal between select permittees and WMGs, to the detriment of water quality in with the WMG b_y December 15th of each rep.ortlng year, i
the Watersheds. necessary. In this way, the tentative Cll Permit makes it clear

that the CllI Permittee must participate in the funding agreement
with the WMG for as long as the Discharger chooses to employ
Compliance Option 1.

1.12 Our primary concern is a scenario where a permittee agrees to make a single up-front The overall goal of Compliance Option 1 is to facilitate the CII

Permittee's involvement in watershed-scale improvements by
helping fund multi-benefit stormwater control projects indefinitely.
These projects require ongoing funding for operation and
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granting WMGs the flexibility in structuring payments from permittees under Compliance maintenance, and the payments at issue here will, eventually,

Option 1 to achieve this goal. More concerning, however, is the lack of guidance from the help pay for such costs. The revised tentative Cll Permit clarifies

Regional Board about how long the permittee will remain in compliance with the Draft Permit | that a single up-front payment to a WMG does not constitute

under Compliance Option 1. Once the stormwater project is developed, it will be vital to compliance with Compliance Option 1. The term "funding" has

identify ongoing funding for operations and maintenance for the stormwater project, or the been clarified to include both capital and operation and

need for other supplemental project enhancements down the road, which may require further | maintenance costs. Please see revised text in section 8.1 of the

negotiation between the WMG and the permittee. Without a temporal limitation on how long a | Order and section 4.9.1.2 of the Fact Sheet.

permittee may pe deemed in co_mpliance under Compliance Option 1, permittees may seek to The details of the funding terms of the agreement, including the

funding, meaning that th permitos wil not be subjeot o any ong.term requirements for | Schedule of payments, should be developed between the WMG

compli%nce WegunderstanF:j that WMGs have an ir:centive tg ens%re that e?ll agreements with and the CIl Permittee. The WMGs are the subject matter experts

: o - . ' ag on the costs of regional BMP planning, design, construction,

perrr_nttees provide sufﬁment funding to guarantee the development and malnteqance of operation, and maintenance. WMGs also need flexibility to

applicable stormwater prOJects..Nevertheless., .the Draft Permit shoulq _not be written in such establish funding terms to account for unplanned, unforeseen, or

broad terms that allow fer permittees with polltllcal influence or bargaining power to take uncontrollable project impacts such as inflation, labor, and supply

advaptage of the WMGs’ urgent need for funding to develop stormwater projects as soon as issues. Therefore, the tentative CIl Permit doesn't specify the

possible. funding terms of the agreement. However, the tentative ClII
Permit now provides guidance in section 8.1 related to the
funding level or participation fee based on ClI site-specific
factors affecting pollutant contribution to regional projects
required for Compliance Option 1.

1.13 Further, under the current Draft Permit, permittees will not be held accountable for their own Compliance Option 1 and all compliance options in Section 8 of

polluted stormwater discharges in any form if they select Compliance Option 1. As discussed
in Section II.E below, the Draft Permit currently would not require permittees selecting
Compliance Option 1 to monitor or sample their discharges during the period they are making
compliance payments. Those permittees could therefore discharge excessively dirty
stormwater from their properties without the public having access to the data necessary to
track implementation of the minimum BMPs required for all permittees under the Cll Permit.
Without a finite compliance time horizon for agreements with WMGs under Compliance
Option 1, we are concerned that some downstream permittees discharging directly into
receiving waters will be indefinitely deemed to be in compliance with the Draft Permit after a
single up-front payment to a municipality for an upstream project, and will never have to
monitor their discharges again. These permittees funding upstream projects must be
obligated to enter into new agreements with WMGs at some point to provide additional
funding for operating and maintaining upstream projects, and to reconsider whether onsite

the CII Permit are for compliance with water quality-based
effluent limitations in section 7.2 only. The tentative Cll Permit
has been revised to clarify this. Regardless of the compliance
option selection for the water quality-based effluent limits, all ClI
Permittees are required to develop and implement site-specific
Stormwater Pollution Prevention Plans with minimum BMPs
according to Section 6 of the tentative Cll Permit. While they are
not required to sample their discharges, Cll Permittees must
submit annual reports demonstrating compliance with their
SWPPPs, including visual monitoring of discharges (tentative ClII
Permit, section 9, Monitoring and Reporting Requirements). The
tentative CII Permit has been revised to clarify that this
requirement applies to all Cll Permittees.
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BMPs might become necessary for those permittees—through monitoring and sampling—
once upstream projects are operational and funded from other sources.

Please see response to comment #1.18 regarding the
commenter's suggestion on monitoring and sampling.

Please see response to comment #1.12 regarding the
commenter's suggestion on entering into new agreements with
Watershed Management Groups.

Please see response to comment #1.4 regarding upstream
compliance and revisions to the tentative Cll Permit; and
regarding the fact that Compliance Option 1 is designed to
require Cll Permittees to pay for their share of pollutant load
reduction already taken into account by the WMPs.

1.14

Most importantly, indefinite upstream project funding arrangements without accountability
could lead to disproportionate and inequitable pollution burdens for disadvantaged
communities within the Watersheds. The WMGs overseeing the Watersheds encompass
primarily disadvantaged communities, in particular the community of Wilmington adjacent to
the Port of Los Angeles, as can be seen in the California Office of Environmental Health
Hazard Assessment’s mapping of disadvantaged communities through the CalEnviroScreen
tool.

Through upstream project funding agreements, WMGs may choose to divert funding from
permittees in disadvantaged communities identified in the map to upstream projects in the
areas outside of those disadvantaged communities. This arrangement, if allowed to continue
indefinitely, would further entrench the ongoing stormwater pollution issues within
environmental justice communities like Wilmington already facing excessive pollution
burdens, while cleaning up stormwater in communities that already have proportionally
healthier environments.

The tentative CllI Permit will not lead to disproportionate and
inequitable pollution burdens. The tentative Cll Permit only
allows participation in upstream regional projects if downstream
regional projects are not available. Even if the number of
upstream projects funded by Cll Permittees were significant, the
majority of the Dominguez Channel Watershed is on the SB 535
map of Disadvantaged Communities cited in the comment letter
and experience high pollution burdens according to
CalEnviroScreen, including many communities in the upper part
of the watershed.

In addition, the Regional MS4 Permit requires WMGs to prioritize
projects based on water quality impairments. This requirement
ensures that communities facing the greatest water pollution
burden will be most prioritized. Given these reasons, it is unlikely
that WMGs would choose to divert funding from Cll Permittees to
regional projects in areas outside of disadvantaged communities
because there are very few regional projects located outside of
the SB 535 map of Disadvantaged Communities, and it is more
likely that disadvantaged communities will benefit from the
projects Cll Permittees fund. The current list of regional projects
in the Dominguez Channel WMP is: El Segundo Pump Station,
Jim Thorpe Park, Darby Park, Harbor City Park, Averil Park,
Wilmington Recreation Center, Alondra Park, Carriage Crest
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Park, Carson Civic Center, Del Amo Park, Normandale
Recreation Center, Wilmington Green Streets, Downtown Lomita
Multibenefit project, Ebony Lane Park, Douglas Pump Station,
and Southern Lawndale project. The majority of these projects
are located within the SB 535 map of Disadvantaged
Communities or within a mile of the nearest disadvantaged
community.

1.15

At a certain point after upstream projects are already completed, onsite enhanced BMPs will
become the only mechanism for permittees truly without a “technically feasible” downstream
stormwater project option to prevent polluted discharges from entering the receiving waters in
disadvantaged communities. A permittee’s deemed compliance for upstream project funding
under Compliance Option 1 should therefore be limited to a short and definite term under
each agreement with a WMG, which will ensure that the Regional Board, municipalities, and
the public all have the opportunity to assess whether the permittee can continue to rely on
upstream project funding under a subsequent agreement, or whether the permittee must
implement onsite BMPs at that time to improve local water quality for environmental justice
communities.

For these reasons, we urge the Regional Board to clarify in Section 8.1 that funding
agreements with WMGs under Compliance Option 1 will deem the permittee in compliance
only for the expected term of the Cll Permit, and for no more than five years. After five years,
the permittee should be obligated to enter into a wholly new agreement with WMG to re-
obtain its compliance status for the ensuing term, resetting the negotiations between the
sides. Requiring both sides to renegotiate a new agreement after five years will ensure that
all permittees—whether funding upstream or downstream projects—will be obligated to
provide commensurate funding for ongoing operation and maintenance of stormwater
projects over the long term. For upstream projects, a maximum five-year compliance term for
WMG agreements will provide all stakeholders the opportunity to revisit whether an upstream
funding arrangement is appropriate in light of any evidence localized water quality impacts in
environmental justice communities during that term. This guardrail on compliance is
necessary due to the likelihood that the Cll Permit will not be renewed timely, which
unfortunately has been the case for other regional stormwater permits in Region 4.41.
Additionally, the Regional Board should explicitly note in the Draft Permit that both the
Regional Board, and WMGs entering into agreements with permittees, have the authority to
refuse to allow Compliance Option 1 payments for upstream offsite stormwater projects

As stated in response to comments #1.4 and #1.6, Compliance
Option 1 only applies to water quality-based effluent limitations.
All CIl Permittees must meet all other permit requirements,
including implementing the minimum BMPs defined in section
6.5 of the tentative Cll Permit, irrespective of location or
compliance option selection, which will prevent polluted
discharges from entering receiving waters and having localized
impacts.

Additionally, the tentative Cll Permit requires an annual report on
the regional project funded during the previous year, fees paid,
and confirmation that the Cll Permittee has complied with the
WMG agreement. The Cll Permittee shall also update their
WMG agreement by December 15th of each reporting year, if
necessary. Therefore, the Cll Permittee's compliance status will
be reevaluated annually by the Los Angeles Water Board.

Furthermore, as explained in responses to comments #1.4 and
#1.5, even after upstream projects are completed, Compliance
Option 1 will still be a viable and important vehicle to show
compliance with the tentative Order. These upstream projects
will need to be operated and maintained after they are built to
ensure that adequate pollution control occurs, and Compliance
Option 1 requires funding regional projects in perpetuity, and
funding can go towards operation and maintenance costs. And
the upstream projects in Compliance Option 1 are projects that
will take an amount of pollutants out of the watershed that is
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where there are tangible concerns about localized pollution impacts in environmental justice | proportional to what the Discharger discharges into the
communities. watershed.
1.16 Compliance Option 1 in the Draft Permit does not impose any requirements on the timeline The CIlI Permit regulates discharges from Cll facilities, not

for WMGs to complete regional stormwater projects once funding is received from permittees.
We acknowledge that the planning and construction phases for regional stormwater projects
can take some time, but we are concerned about backsliding of water quality during that time
period if permittees selecting Compliance Option 1 will still be discharging stormwater into
receiving waters until the downstream projects are completed. Additionally, as discussed in
Section II.E below, permittees selecting Compliance Option 1 would have no obligations
under the Draft Permit to monitor and sample their stormwater discharges, creating the
possibility that permittees will backslide in the quality of their stormwater discharges and
result in worsening water quality in receiving waters throughout the Watersheds prior to the
construction of municipal stormwater projects. The disparity between Compliance Option 1
and the other compliance options for on-site compliance is stark: under Compliance Option 2
and Compliance Option 3, ClI sites must promptly show they have installed stormwater
capture BMPs or are discharging clean stormwater, while under Compliance Option 1, there
is no need to provide any proof of a functioning offsite stormwater project in order to be
deemed in compliance with the Cll Permit.

We urge the Regional Board to incorporate temporal limitations on how soon WMGs must
complete regional stormwater projects upon receipt of funding from permittees under
Compliance Option 1. With significant new funding sources available, municipalities should
be able to expedite the planning and construction processes and should be able to complete
some of these projects without the delays we have observed when developing existing
regional projects. The revised timeline would likely require WMGs to modify their WMPs
under the MS4 Permit, so the Cll Permit should order WMGs to make such modifications as
soon as feasible and submit revised WMPs to the Regional Board for review and approval as
necessary.

Our recommendation is to require WMGs to complete regional stormwater projects within two
years of entering into agreements with permittees under Compliance Option 1 after the ClI
Permit goes into effect. With available funding from CII permittees selecting Compliance
Option 1, two years should be sufficient time for municipalities to engage consultants,
complete the planning process, and expedite construction of stormwater capture projects.
The agreements between WMGs and CII permittees can and should specify the projects that

WMGs formed to comply with the Regional MS4 Permit. Hence,
this permit is not the appropriate mechanism to place timelines
for completion of regional projects. The Regional MS4 Permit
requires WMGs to implement regional stormwater projects
according to their approved WMPs, which include TMDL-based
compliance schedules.

The commenter’s concern regarding backsliding for existing
permitted dischargers under the IGP who select Compliance
Option 1 is discussed in response to comment #1.18, and the
response is incorporated herein by reference.

The commenter’s concern regarding the disparity in the
timeframes for water quality improvements among the
compliance options is noted.
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will be receiving the funding from the permittee, which will enable the public to understand
and assess the expected timeline for developing and completing those projects.
1.17 Compliance Option 1 should include a funding multiplier of at least 2x for upstream project The Los Angeles Water Board has revised the tentative ClI

payments. In addition to limiting the timeframe for compliance for agreements under
Compliance Option 1, the Draft Permit should include a funding multiplier for permittees
making payments toward upstream regional stormwater projects. The Draft Permit currently
requires a permittee selecting Compliance Option 1 to pay the applicable WMG a
proportional amount toward a regional stormwater project that is adequately sized to address
the stormwater and non-stormwater volume received from that permittee. But the same is not
true for funding an upstream regional project that does not capture the permittee’s
stormwater, which is not necessarily a 1:1 ratio between the amount of funding and the
equivalent volume of stormwater being captured by that project due to inefficiencies and
uncertainty in calculating load reductions.

Multipliers and trading ratios are commonly used in other environmental credit trading
programs to achieve net environmental benefits through the same or greater reduction in
pollutants from other sources, considering other factors that account for the uncertainties
associated with the pollutant reductions at another location. The same ratio adjustments are
warranted here for permittees funding upstream stormwater projects under Compliance
Option 1 in the Draft Permit, to ensure that those payments correspond to equivalent—and
greater—water quality improvements to offset the harm caused by the permittee’s continuing
polluted discharges. Because Compliance Option 1 was mentioned as the preferred
compliance route for Regional Board staff and for permittees alike at the Regional Board
workshop for the Cll Permit on August 31, 2022, the complexity of credit trading necessitates
more guidance from the Regional Board as part of the Draft Permit to ensure the program’s
effectiveness.

We urge the Regional Board to revise Compliance Option 1 to include a funding credit
multiplier of at least two times the proportional amount of stormwater captured at the
upstream project to ensure that those permittees are contributing to net positive water quality
improvements throughout the Watershed. A 2x multiplier would serve as a margin of safety to
guarantee net environmental benefits for any upstream project funding arrangements,
reducing concerns about uncertainty and inefficiencies in the credit trading process. A credit
multiplier may also incentivize permittees to pursue direct compliance strategies under
Compliance Option 2 or Compliance Option 3 through cheaper onsite BMPs if those options

Permit to provide guidance in section 8.1 related to funding level
or participation fee based on Cll site-specific factors affecting
pollutant contribution to regional projects required for
Compliance Option 1. However, it does not differentiate funding
levels for downstream or upstream BMP participation. In
determining funding level assessments for Compliance Option 1
participation, the WMGs may consider a fee structure at the
project scale, drainage area or sub-watershed scale. Please see
also response to comment #1.16.

There is no disproportionate impact on the communities
experiencing environmental injustice under Compliance Option
1. See response to comment #1.14.
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are available, which will avoid the concerns about disproportionate impacts to environmental
justice communities discussed above.
1.18 Compliance Option 1 must require permittees to monitor and sample their stormwater While the Los Angeles Water Board acknowledges the benefits

discharges to track implementation of minimum BMPs. The Draft Permit currently excuses
permittees utilizing Compliance Option 1 from monitoring and sampling requirements for their
stormwater discharges. All permittees have to do to obtain compliance status is submit their
agreement with a WMG on the Stormwater Multiple Application and Report Tracking System
(SMARTS) administered by the State Water Resources Control Board (“State Board”). There
is no corresponding requirement under Compliance Option 1 for a permittee to monitor and
sample discharges from the facility during the term of the Cll Permit. The absence of
monitoring and sampling creates an opportunity for permittees selecting Compliance Option 1
to backslide in their onsite stormwater controls and housekeeping measures as required by
the minimum BMPs in the Draft Permit, without any mechanism to hold those permittees
accountable for failing to implement those procedures.

of CllI facility-specific monitoring, the primary goal of Compliance
Option 1 is to improve water quality on a watershed basis.
Hence, the monitoring and reporting programs for the WMPs to
monitor pollution reduction are adequate to gauge progress and
ensure compliance with the water quality based effluent limits.
Facility-specific monitoring is currently required by Compliance
Option 3, should Permittees choose this route.

Additionally, as part of the Los Angeles Water Board's oversight
of Cll Permit implementation, staff will conduct periodic
inspections to verify minimum BMP implementation.

Finally, the concern about backsliding is unclear. Sections
402(0) and 303(d)(4) of the Clean Water Act (CWA) and federal
regulations at 40 CFR § 122.44(l) prohibit backsliding in National
Pollutant Discharge Elimination System (NPDES) permits. These
anti-backsliding provisions require effluent limitations in a
reissued permit to be as stringent as those in the previous
permits, with some exceptions where limitations may be relaxed.
This permit is new and has yet to be “reissued.” Furthermore, it
should be noted that many (but not all) of the Dischargers
subject to this Order have not been regulated by the Los Angeles
Water Board’s, or the State Water Resources Control Board’s
(State Water Board) industrial stormwater programs before.
Therefore, the anti-backsliding provisions are inapplicable as a
matter of law.

However, and to the extent that this comment is addressed to
those Dischargers that may also be subject to the State Water
Board’s General Permit for Storm Water Discharges Associated
with Industrial Activities, NPDES Order WQ No. 2014-0057 DWQ
as amended in 2015 and 2018 (Industrial Stormwater Permit, or
IGP), the Los Angeles Water Board has removed any and all
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requirements that overlap with the IGP from the tentative CII
Permit in response to this and other comments (see, Section 3.1,
Applicability of the Cll Permit) thereby requiring all IGP
permittees who may also be subject to this Order to maintain
separate coverage under the IGP. The Los Angeles Water Board
finds that removal of the overlapping requirements simplifies the
overall permitting approach to stormwater in the Region and
ensures that water quality will be protected by requiring industrial
facilities subject to the IGP to continue complying with the
requirements in the IGP.

1.19

Compliance Option 1 must require permittees to monitor and sample their stormwater
discharges to track implementation of minimum BMPs. The Draft Permit contains a detailed
list of minimum BMPs that all permittees must include in their Stormwater Pollution
Prevention Plan (“SWPPP”) and implement and maintain during the term of the permit. In a
typical stormwater permit, implementation of minimum BMP requirements is measured by
compliance with certain technology-based effluent limitations (“TBELs”), sometimes reflected
via numeric action levels (“NALS”) or numeric effluent limitations (“NELs”) identified for
different constituents addressed by those BMPs.[See, e.g., Industrial General Permit, p. 47,
table 2 (listing NALs for different constituents). We note, however, that the NALs in the IGP
are not equivalent to technology-based effluent limitations reflective of the Best Available
Technology and the Best Conventional Pollutant Control Technology as required by the Clean
Water Act, as the State Water Resources Control Board never made such a determination in
the IGP] In other words, exceedances of the TBELs would not be expected to occur if the
minimum BMPs are implemented properly. Compliance with the TBELSs, of course, can only
be determined by requiring the covered facilities to sample stormwater discharges from the
property.

Here, however, the absence of monitoring and sampling requirements conceals violations of
minimum BMP measures from both the Regional Board and the public. While permittees
have to include these BMPs in their SWPPP under the Draft Permit, in the absence of
sampling requirements and TBELSs, it will be challenging, if not impossible, to verify that the
permittees are actually implementing those minimum BMPs. Having permittees self-certify
compliance with those minimum BMPs would not offer any comfort either, at least without
objective proof of implementation. Staff of the Regional Board, already stretched thin with
limited resources, would have to undertake frequent site inspections of these facilities to

The tentative Cll Permit has been revised to remove overlap with
the IGP. Therefore, any permittees who are currently enrolled in
the IGP must also enroll in the Cll Permit if their facilities meet
the eligibility criteria of the CIl Permit. The only numeric effluent
limitations in the Cll Permit now are WQBELSs, not TBELSs.

Furthermore, the Los Angeles Water Board recognizes that the
commenter is referring to the established IGP procedure of
establishing numeric action levels, the exceedance of which will
trigger the escalation of facility oversight and required BMPs.
The approach to regulating stormwater pollution has evolved
over time, and the Cll Permit constitutes a different approach
from the IGP. Instead of the iterative methodology used in the
IGP, the tentative Cll Permit is focused on immediate application
of numeric effluent limitations with flexible but easily trackable
and enforceable compliance options. The compliance options in
the CII Permit are designed to directly require Cll sites to attain
water quality standards regardless of their history of compliance
or noncompliance with numeric action levels. This approach
directly implements U.S. EPA's designation of Cll facilities in the
two watersheds, which is based on comprehensive evidence that
receiving waters remain impaired after multiple iterations of the
IGP and MS4 Permit.

Although Option 1 does not require onsite sampling of discharge,
Permittee funding through Compliance Option 1 helps generate
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confirm that structural BMPs are installed and properly maintained in the locations lasting water quality improvements in the watershed by helping

represented in the SWPPP, and that the permittee routinely undertakes the represented non- | fund multi-benefit structural stormwater control projects.

structural BMPs and housekeeping measures as required by the Draft Permit. In the absence | Compliance Option 2 sets explicit limitations on the volume of

of monitoring and sampling requirements for Compliance Option 1, these obstacles to stormwater that a facility may discharge, reducing pollutant

ensuring minimum BMP implementation under the Draft Permit appear to be insurmountable. | loading (Fact Sheet section 4.9.2.2), and Compliance Option 3
establishes direct demonstration of compliance with WQBELs
that, if exceeded, will immediately translate into corrective action
to bring the ClI site back into compliance.

1.20 We acknowledge that there is no need to establish monitoring and sampling requirements for | See response to comment #1.18. In addition, all facilities must
permittees that discharge stormwater upstream from a completed and functioning regional have SWPPPs designed to curb discharges and are required to
stormwater capture project, even to verify the implementation of minimum BMPs. As the visually monitor their discharges even if they participate in
stormwater from those facilities is captured by the project before it reaches receiving waters, | Compliance Option 1.
the quality of the stormwater discharge is divorced from attainment of water quality standards
in the receiving waters. Nevertheless, Compliance Option 1 would remove monitoring and
sampling requirements for any permittee immediately upon filing an agreement with a WMG
on SMARTS, regardless of whether the permittee’s stormwater is actually draining into a
completed downstream stormwater project. As a result, permittees could be polluting
receiving waters with dirty stormwater for many years until the downstream project is
operational—without any obligation to monitor discharges and without any accountability for
degrading receiving waters. If a permittee’s funding is applied toward an upstream
stormwater project, the risk of this outcome is a near certainty. Further, for facilities partially
covered by the IGP that opt to enroll fully in the Cll Permit, selecting Compliance Option 1
may mean the entire facility’s discharges, including from industrial areas, could be discharged
directly into receiving waters without accountability. While we acknowledge that WMGs seem
to have the flexibility to require monitoring and sampling for facilities committing to
Compliance Option 1, the absence of any clear requirements in the Draft Permit will cause
confusion among permittees and could create contentious negotiation processes with WMGs.

1.21 Without monitoring and sampling obligations under Compliance Option 1, we are concerned | Regarding the comment that Compliance Option 1 results in the

that water quality in the receiving waters may backslide and further degrade in these
circumstances to the point where existing instream uses and the necessary water quality
associated with those uses cannot be maintained and protected, therefore violating federal
and state antidegradation policies* and the Clean Water Act’s anti-backsliding provisions
relating to facilities partially covered by the IGP.** As further explained in Section IV below, we
have significant concerns that, as applied to existing permittees under the IGP that choose to

elimination of applicable effluent limitations from the IGP and
backsliding concerns, this comment and the specific concerns
have been addressed, as explained in response to comment
#1.18.

With respect to antidegradation, the federal and State
antidegradation policies will not be violated. As set forth above,
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enroll fully in the Cll Permit, Compliance Option 1 results in the elimination of applicable
effluent limitations due to the absence of monitoring and sampling requirements, therefore
resulting in “less stringent” effluent limitations by nature and very likely leading to increases in
violations of water quality standards resulting from stormwater discharges from these
industrial facilities.

*As acknowledged in the Fact Sheet for the Draft Permit, the federal antidegradation policy requires
states to develop and adopt a statewide anti-degradation policy to ensure that “[e]xisting instream water
uses and the level of water quality necessary to protect [those] uses [are] maintained and protected.” 40
C.F.R. § 131.12(a). To implement this federal policy, the State Water Resources Control Board passed
Resolution No. 68-16 (“Resolution 68-16") which incorporated the requirements of the federal
antidegradation policy and established a state policy to regulate permits for water discharges so “as to
achieve the highest water quality consistent with maximum benefit to the people of the State.” If the
Regional Board determines that a discharge authorized under the Draft Permit will degrade water to the
point that instream uses and associated water quality cannot be maintained and protected, the Regional
Board may only allow the resulting degradation if it finds that such degradation “(1) will be consistent
with maximum benefit to the people of the State, (2) will not unreasonably affect present and anticipated
beneficial use of such water, and (3) will not result in water quality less than that prescribed in state
policies.” Associacion de Gente Unida por el Agua v. Central Valley Regional Water Quality Control Bd.
(2012) 210 Cal. App. 4th 1255, 1278 (internal quotation marks omitted).

** Section 402(0) of the Clean Water Act codifies federal anti-backsliding policy by prohibiting new
NPDES permits for industrial facilities from containing effluent limitations that are less stringent than in
the previous permit. 33 U.S.C. § 1342(0)(1); 40 C.F.R. § 122.44(l). Similarly, water quality-based effluent
limitations derived from TMDLs for impaired water bodies must protect against backsliding of water
quality. 33 U.S.C. § 1313(d)(4). In no event can a renewed permit contain less stringent effluent
limitations if implementing the new limitations would result in violations of water quality standards. 33
U.S.C. § 1342(0)(3).

there are no backsliding concerns. Moreover, the discharge of
pollutants from covered facilities will cease and water quality will
improve with the implementation of this Permit. As the Fact
Sheet explains, discharges under this Permit will be consistent
with the maximum benefit of the people of the state and will not
result in water quality that is less than that prescribed in state
policies. To the contrary, the Permit requires compliance with
TMDLs, which will result in improvement in present and
anticipated beneficial uses, and in improvement of water quality
consistent with the Water Quality Control Plan for the Coastal
Watersheds of Los Angeles and Ventura Counties (Basin Plan)
and state policies.

With respect to the concern that pollutants could continue to
pollute receiving waters prior to the time that downstream
projects are completed, the law does not require immediate
restoration of impaired water bodies nor does it require an
immediate prohibition of discharges that contribute to an
exceedance in the water body. (See, 40 CFR § 122.47
(authorizing compliance schedules); California Water Code
section 13263, subdivision (c).; Fact Sheet at p. F-59) As
explained in the Fact Sheet, where, as here, TMDLs have been
established, Water Code section 13242 states that the TMDL
implementation plan, as incorporated into the water quality
control plan, shall include a time schedule for actions to be
taken. When issuing waste discharge requirements, Water Code
section 13263 requires regional boards to implement any
relevant water quality control plans that have been adopted.
Certainly, water quality objectives must be achieved; but the law,
as cited above, recognizes and allows for the fact that it can take
time to restore or achieve the objectives. In this regard, some
impaired water bodies may stagnate or, rarely, continue to
degrade for a period of time before showing improvement. This
period of time may be as long as multiple years. This is not
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contrary to the authorities for compliance schedules stated
above and is not contrary to the antidegradation policies.

1.22

The Draft Permit must be revised to incorporate a mechanism of accountability under
Compliance Option 1 for the period during which a permittee’s stormwater continues to enter
receiving waters. Compliance Option 1 must require industrial permittees otherwise covered
by the IGP to comply with the same monitoring and sampling requirements in the IGP during
the interim phase of developing the downstream stormwater project. The same monitoring
and sampling requirements in Compliance Option 3 should also apply to the unpermitted
commercial portions of CllI sites during the interim project development period, but with three
suggested modifications to account for the permittees’ commitment to regular compliance
payments.

All the suggestions here in comments #1.22 - #1.26 have been
addressed in responses to comments #1.18 and #1.21.

1.23

The frequency of sampling could be reduced from the standard requirements to sample two
different Qualifying Storm Events (“QSESs”) in each half of the reporting year, down to only
one sample from a QSE in each half of the reporting year. If the results of each QSE sample
are within the applicable NALs, then nothing more would be required.

All the suggestions here in comments #1.22 - #1.26 have been
addressed in responses to comments #1.18 and #1.21.

1.24

The Regional Board could develop interim NALs during the stormwater project
implementation period that are less stringent than the NALs applicable to permittees under
Compliance Option 3. These interim limits could be derived at levels that are solely intended
to measure whether the permittee is complying with minimum BMPs. A single exceedance of
a NAL would trigger the same enforcement mechanisms under the Draft Permit applicable to
permittees selecting Compliance Option 3.

All the suggestions here in comments #1.22 - #1.26 have been
addressed in responses to comments #1.18 and #1.21.

1.25

All monitoring and sampling requirements should cease as soon as a downstream
stormwater project, actually receiving the permittee’s discharges, becomes operational.
Monitoring and sampling also could be removed for industrial portions of Cll sites currently
regulated under the IGP once the industrial stormwater is no longer reaching receiving
waters, which would be consistent with the existing off-site compliance option under the
IGP.51 However, for permittees funding upstream projects, because the facilities’ stormwater
discharges will continue to enter receiving waters, monitoring and sampling must continue to
occur indefinitely to ensure the permittees are complying with minimum BMPs in the Draft
Permit.

All the suggestions here in comments #1.22 - #1.26 have been
addressed in responses to comments #1.18 and #1.21.

1.26

To reiterate, these relaxed monitoring and sampling requirements should only apply to
commercial unpermitted portions of Cll sites, while any industrial portions of Cll sites must
continue to adhere to the monitoring and sampling requirements outlined in the IGP as long

All the suggestions here in comments #1.22 - #1.26 have been
addressed in responses to comments #1.18 and #1.21.
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as the industrial discharges reach receiving waters. We believe this middle-ground approach
would be appropriate to hold all permittees accountable to comply with minimum BMPs
identified in the Draft Permit (and the required BMPs in the IGP) in a publicly transparent
manner, while minimizing the costs of monitoring and sampling for unpermitted portions of ClI
sits during the interim phase as stormwater projects are developed under the MS4 Permit.

1.27

There appears to be a typo in Section 8.1.3. While that section appears within the discussion
of Compliance Option 1, it reads that dischargers “in compliance with Compliance Option 3
shall be deemed in compliance with the discharge prohibitions and effluent limitations”
appearing elsewhere in the Draft Permit. We believe this provision was intended to reference
Compliance Option 1, rather than Compliance Option 3, and we request that the Regional
Board make such a change to the Draft Permit.

The typo in section 8.1.3 has been corrected.

1.28

The Regional Board must revise Compliance Option 2 to update the calculation of the design
storm threshold based on more recent data and to require visual observations of onsite
structural BMPs at least annually. We concur with the Regional Board’s decision to include
Compliance Option 2 and Compliance Option 3 in the Draft Permit, which effectively mirror
onsite BMP requirements featured in the IGP. For Compliance Option 2, we wanted to offer
two small suggestions to improve the effectiveness of facility-specific design standards and
the operation of onsite BMPs to capture and use, infiltrate, or evaporate stormwater.

First, we believe it is no longer proper for the Regional Board to rely on the Water
Environment Federation’s Manual of Practice No. 23/ASCE Manual of Practice No. 87, cited
in Chapter 5 of the 1998 Edition and Chapter 3 of the 2012 Edition (the “1998 Manual’), as
the formula for calculating the volume of runoff produced by an 85th percentile 24-hour storm
event. For starters, that 1998 Manual is out of print and should not be considered the most
up-to-date science for that reason alone. There are more recent manuals available that
provide the same stormwater calculations and utilizing more recent rain data than a manual
from 24 years ago that was last updated 10 years ago. Other recent modeling data is
available for free through the Los Angeles County Hydrology Map tool, as well as the Water
Quality Capture Optimization Statistical Model tool from the Urban Watersheds Research
Institute. While these other resources merely serve as examples of alternative modeling tools
and data sets, it is clear that the 1998 Manual should no longer be relied upon, particularly in
light of decades changes to rainfall patterns and storm intensity due to impacts from the
worsening climate crisis. Thus, we urge the Regional Board to update the calculation

Section 8.2.1.1 has been revised to be consistent with the
Straight Calc stormwater runoff volume calculation for onsite
compliance option in the IGP Order 2014-0057 as amended in
2015 and 2018.
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methodology for stormwater volumes from the 85th percentile 24-hour storm event to reflect

the best available science.

1.29 It is insufficient for permittees selecting Compliance Option 2 to perform visual observations Attachment I, section 1.5.1.2 of the tentative Cll Permit requires
of their onsite stormwater capture BMPs every two years. More frequent assessments of the Permittee to submit an operation and maintenance plan
onsite stormwater BMPs are necessary to ensure the BMPs’ effectiveness and provide certified by a California licensed civil engineer as a part of the
regular opportunities to maintain or fix any deficient BMPs. If a stormwater capture BMP is SWPPP that includes, but is not limited to, the following items:
not operating properly, a permittee might not be aware of any defects in the BMP for two 1) Ins . )

. . : ) . : pection frequency;

entire wet seasons before being obllgated to inspect the BMP. Permittees that install 2) titles of personnel authorized to conduct BMP(s)

stormwater capture BMPs must also implement measures to ensure the BMPs are inspections:

|mplemepteq and malntglned properly, WhI.Ch may vary dependlqg on the type of BMP and 3) maintenance procedures for BMP(s) and installed

the location installed. It is unclear from reviewing the Draft Permit why every type of BMP . : .

: : . I . pretreatment (if applicable); and

installed under Compliance Option 2 would only require visual observations every two years :

) . ) . . 4) a maintenance schedule.

to ensure proper maintenance, and we substantively disagree that such a BMP inspection . . . .

program would be sufficient. We urge the Regional Board to revise the language under These requirements ensure an inspection frequency that is

Compliance Option 2 to require permittees to ensure the proper maintenance of all tailored to the site and that is certified by a licensed engineer.

stormwgter capture B.MPs installed at the CII facility through appropriate means, and in any In addition to the annual evaluation and reporting of installed

event visual observations of the BMPs at least every three months. stormwater BMPs, the revised ClI permit requires annual
reporting of visual observations of discharge of NSWDs and
excess storm water volume above and beyond the 85t
percentile 24-hour storm in Attachment E (MRP), sections 2.1
and 2.2.4 as specified in Attachment |, section 1.4.1.

1.30 The Regional Board must clarify that Cll facilities engaging in industrial activities are still The tentative Cll Permit does not allow backsliding for enrollment

subject to the full requirements of the Industrial General Permit for the industrial portions of
the facilities. The Draft Permit applies to Cll facilities with five or more acres of total area that
are presently permitted under the IGP. As such, the Draft Permit authorizes those facilities to
apply for coverage under the Cll Permit as an alternative to permitting under the IGP. Neither
the Draft Permit, nor the attached fact sheet, provide any additional clarity as to how the ClI
Permit will ensure that the requirements of the Clean Water Act and the IGP will remain
applicable to industrial permittees opting for coverage under the Cll Permit for the entire
facility.

We have grave concerns about backsliding in effluent limitations and violations of water
quality standards as a result of enrolling industrial portions of Cll sites under the Cll Permit.
The Residual Designation from EPA does not designate permitted industrial portions of ClI

of industrial portions of CllI sites. Nor does the tentative ClII
Permit remove or revise the requirements of the IGP. As
explained above, the tentative Cll Permit has been revised to
remove all overlapping IGP requirements and any permittees
subject to the IGP and the tentative Cll Permit will have to enroll
in both permits. See response to comment #1.18.
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sites for regulation under the Cll Permit; rather, it provides only for designations of the
unpermitted portions of industrial facilities above five acres in size, or where those facilities
have submitted a no exposure certification or notice of non-applicability under the IGP. From
our conversations with EPA staff leading up to the Residual Designation and the Draft Permit,
we understood that the intent was for the new CII Permit to apply only to the “unpermitted
portions” of industrial facilities, while preserving the applicability of the IGP to the industrial
portions. As we understand the Draft Permit, these existing IGP permittees, or future IGP
permittees, will instead be able to obtain coverage under the Cll Permit for the industrial
portions of those facilities, or even for the entire facility even if there are no commercial
portions of the facility. If industrial facilities are allowed to obtain coverage under the ClI
Permit for the industrial portions, we are certain that the Cll Permit will result in backsliding of
both applicable effluent limitations to industrial facilities and increasing frequency and
magnitude of violations of water quality standards, in violation of the Clean Water Act and
federal regulations implementing the CWA.

Section 402(o) of the Clean Water Act codifies federal anti-backsliding policy by prohibiting
new NPDES permits for industrial facilities from containing effluent limitations that are less
stringent than in the previous permit. Similarly, water quality-based effluent limitations
(“WQBELSs") derived from Total Maximum Daily Loads (“TMDLSs”) for impaired water bodies
must protect against backsliding of water quality. In no event can a renewed permit contain
less stringent effluent limitations if implementing the new limitations would result in violations
of water quality standards. The fact sheet for the Draft Permit notes that backsliding is not an
issue for the application of the CIl Permit to currently unregulated CllI sites and commercial
portions of regulated industrial facilities. However, backsliding is of paramount concern for
enrollment of industrial portions of Cll sites under the ClI Permit, which is explicitly noted as
an option for ClI sites in the Draft Permit. We also question whether the Regional Board
possesses the authority to remove or revise requirements of the IGP, a statewide permit
promulgated by the State Board, for permitted facilities that would enroll in the regional ClI
Permit.

1.31

To avoid illegal backsliding of effluent limitations and water quality standards, the Cll Permit
must be amended to clarify that industrial facilities that are covered by the IGP will not be
able to skirt the binding requirements of the IGP and the CWA for the industrial portions of
those facilities if they choose to enroll in the Cll Permit. We make three important
recommendations in this regard

See response to comments #1.18 and #1.30.
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1.32

The Draft Permit must explicitly incorporate the IGP’s TMDL effluent limitations (IGP
Attachment E) for all potential IGP permittees that enroll in the Cll Permit. On November 6,
2018, the State Board amended the IGP to incorporate TMDL Implementation Requirements
under IGP Attachment E. Current IGP Permittees that decide to enroll in the Cll Permit must
be required to meet their existing effluent limitations under the current IGP, including all
incorporated TMDL-based effluent limitations.

The TMDL Implementation Requirements under IGP Attachment E are absent from the Draft
Permit and are not explicitly cross-referenced as applicable to any permittee. Instead, the
Draft Permit focuses its WQBELs solely on new commercial, institutional, and currently
unregulated industrial facilities. For example, in the fact sheet for the Draft Permit, the
Regional Board asserts that for the Los Cerritos Channel Metals TMDL, the “TMDL does not
explicitly assign [waste load allocations] to Cll facilities.” While that statement may be true for
currently unregulated ClIlI sources, existing IGP permittees that will transfer to the Cll Permit
are explicitly assigned waste load allocations (“WLAs”) under the Los Cerritos Channel
Metals TMDL. The Draft Permit then applies the Los Cerritos Channel Metals TMDL for new
Cll enrollees with the justification that “ClI facilities subject to this Order lie within the
boundaries of the MS4” and as such the “Cl| facility discharges are accounted for in the MS4
WLAs.” We do not disagree that the MS4 WLAs should apply to new CIlI permittees, but
existing IGP permittees have existing and different effluent limitations under the IGP that must
be incorporated into the CllI Permit for any permittees that would otherwise obtain coverage
under the IGP.

If the Regional Board does not incorporate the existing IGP TMDL effluent limitations into the
Draft Permit, the failure to preserve those effluent limitations will constitute backsliding for
existing IGP permittees that enroll under the Cll Permit. WQBELSs derived from TMDLs for
impaired water bodies must protect against backsliding. In no event can a renewed permit for
existing permittees contain less stringent effluent limitations if implementing the new
limitations would result in violations of water quality standards. Therefore, the Draft Permit
must be revised to incorporate the TMDL effluent limitations in Attachment E of the IGP for
existing or potential IGP permittees that enroll under the Cll Permit. The Draft Permit, and the
Regional Board, must be explicit that IGP permittees cannot seek to enroll in the CIl Permit to
skirt existing effluent limitations that would otherwise apply under the IGP.

As set forth above in response to comment #1.18, the tentative
Cll Permit has been revised to remove all overlap with the IGP
and all IGP permittees subject to the tentative Cll Permit, too,
must enroll in both the IGP and the tentative Cll Permit. It is
worthwhile to note however that there are more TMDL-based
effluent limitations for more pollutants in the tentative Cll Permit
and the values of the limits are more stringent than in the IGP.

1.33

The Draft Permit must explicitly confirm that the same minimum BMPs and technology-based
effluent limitations and pollution control requirements under the IGP will still apply to industrial
portions of Cll facilities. The Draft Permit has narrative language that appears to require

See comment #1.18. There is no need for the tentative ClI
Permit to “explicitly confirm that the same minimum BMPs and
technology-based effluent limitations and pollution control
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dischargers to develop and implement BMPs that comply with the best conventional pollutant
control technology (“BCT”) and best available technology economically achievable (“BAT”) as
required under the CWA. Thus, the Draft Permit acknowledges that the BAT/BCT
requirements of the CWA apply to permittees under the Cll Permit. However, when reviewing
the Draft Permit, it does not appear that the three Compliance Options, particularly
Compliance Option 1, impose equivalent stormwater pollution controls for Cll sites to
constitute BAT/BCT for discharges of stormwater associated with industrial activity at those
sites.

The Draft Permit requires dischargers to develop a SWPPP includes the minimum BMPs
identified in the Draft Permit and to select one of the three Compliance Options for achieving
the WQBELSs. Notably, the minimum BMPs are less robust than the minimum BMPs included
in the IGP, eliminating categories such as Preventative Maintenance, Spill and Leak
Prevention and Response, and Material Handling and Waste Management. While the Draft
Permit seems to suggest the minimum BMPs, SWPPP development, and Compliance
Options it does require will achieve BAT/BCT, there is no supporting analysis in the fact sheet
or findings for the Draft Permit to demonstrate that these measures represent BAT/BCT for
industrial portions of Cll sites. The fact sheet simply states in a conclusory manner that
SWPPP requirements, minimum BMPs, and the possibility of advanced BMPs constitute
“‘BMP-based TBELs in the same manner as the IGP.” But they are not the same—they
require less pollution control and result in backsliding from the IGP requirements.

The fact sheet also employs circular reasoning, without supporting analysis, by characterizing
the minimum BMPs as “anything that is effective at preventing pollutants from entering the
environment, and for meeting applicable limits of this General Permit.” As we note elsewhere
in this letter, under Compliance Option 1, there are no applicable discharge limits for
industrial portions of Cll sites because permittees are excused from monitoring or sampling
requirements, rendering any discharge limits inherently inapplicable and unenforceable.
Overall, the Draft Permit merely refers to these measures as reducing pollutants in
discharges “in a manner that reflects best industry practice considering technological
availability and economic practicability and achievability.” This “best industry practice”
standard is not derived from the CWA or implementing regulations, and therefore the
Regional Board must explain how this standard is equivalent to BAT/BCT, including
specifically how the measures it requires constitutes BAT/BCT for discharges of stormwater
associated with industrial activity from ClII sites.

requirements under the IGP will still apply to industrial portions of
Cll facilities,” since any and all overlap with the IGP has been
removed from the tentative CII Permit. The same comment
explains why there is no backsliding.

With respect to whether the BMPs in the tentative Cll Permit
constitute BAT / BCT and generally comply with CWA
requirements, the Los Angeles Water Board responds that all of
the BMPs in the tentative Cll Permit are compliant with the CWA,
and all of them have been established pursuant to 40 CFR §
125.1).

Please specifically refer to Fact Sheet Section 4.6.2 which
specifically states that:

The TBELs in this Order represent the BPT (for
conventional, toxic, and non-conventional pollutants), BCT
(for conventional pollutants), and BAT (for toxic pollutants
and non-conventional pollutants) levels of control for the
applicable pollutants. Where U.S. EPA has not
promulgated ELGs for a particular discharge, this Order
includes TBELs established on best professional
judgment. TBELSs in this Order are expressed as
requirements for implementation of effective BMPs. (40
CFR § 122.44(k).) This General Permit (Section 6)
requires all Dischargers to develop and implement
Stormwater Pollution Prevention Plans (SWPPPs),
including minimum BMPs. In addition, this General Permit
requires Dischargers to implement more advanced BMPs
that are necessary to adequately reduce or prevent
pollutants in discharges to achieve WQBELs. These
requirements, together, ensure that the BCT/BAT
standards are achieved consistent with the TBELs in
section 7.1.1 of the Order.

In summary, the TBELs themselves, which are narrative effluent
limitations set forth in section 7.1.1 of the Order, are established
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While we acknowledge that Compliance Option 2 and Compliance Option 3 are generally the
same as similar compliance options under the IGP, we particularly disagree with the notion
that Compliance Option 1 as written would constitute BAT/BCT for the commercial or
industrial portions of covered Cll sites. Compliance Option 1 is very different from the off-site
compliance option identified in the IGP, which contains a multitude of additional requirements
to ensure the program’s effectiveness. Most importantly, the off-site compliance option under
the IGP explicitly requires that the industrial permittee’s stormwater discharges “must not
discharge to a water of the United States or a water of the state prior to reaching the Off-Site
BMP(s).” Compliance Option 1 in the Draft Permit, by comparison, does not include such a
requirement and would purportedly authorize permittees selecting that compliance option to
discharge polluted stormwater directly into receiving waters without accountability until a
downstream regional stormwater project is developed, leading to degradation of the receiving
waters, backsliding of TBEL and WQBELs in the IGP, and violations of water quality
standards. Further, Cll permittees making payments toward upstream regional projects under
Compliance Option 1 would also not be required to ensure their discharges are captured
before reaching receiving waters, nor are they required to implement sufficient onsite BMPs
to constitute BAT/BCT for industrial portions of the site. As a result, upstream project funding
under Compliance Option 1 would be guaranteed to result in environmental harm from
polluted stormwater discharges.

To remedy this loophole, the Draft Permit must be revised to require all Cll sites that would
otherwise have to enroll in the IGP comply with the same BAT/BCT requirements of the IGP
for the industrial portions of the site, unless and until the facility’s stormwater no longer
reaches receiving waters. Alternatively, the Draft Permit should only apply to the commercial
portions of industrial facilities, while the industrial portions must remain enrolled in the IGP
without exception. In either case, the Regional Board must address these concerns by
clarifying in the Draft Permit and the accompanying fact sheet how the CII Permit will apply to
industrial portions of Cll facilities to ensure attainment of BAT/BCT.

based on BPJ, per 40 CFR § 125.3 sub (c) and (d). BAT/BCT
apply to BMPs in the SWPPP, which Permittees are required to
implement.

1.34

The Draft Permit must include the same monitoring and sampling requirements for all
industrial portions of ClI facilities, including obligations to implement new BMPs upon
exceedances. The concerns outlined above about the insufficiency of the existing control
measures and minimum BMPs are compounded by the absence of any accountability
mechanism to ensure that permittees are adequately implementing those measures to meet
the requisite standard of BAT/BCT. The IGP requires site-specific monitoring and sampling
programs for covered facilities for this exact purpose unless an exemption applies.

Please see response to comment #1.19.
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Conversely, under Compliance Option 1 in the Draft Permit, any permittee would be able to

circumvent monitoring and sampling requirements by making compliance payments to

WMGs, without regard for the quality of their stormwater discharges that enter receiving

waters and without regard for the implementation of BAT/BCT onsite.

1.35 The fact sheet for the Draft Permit asserts that there will be no backsliding in effluent Compliance Option 1 doesn’t apply to TBELs. Regarding
limitations for industrial facilities covered under the Cll Permit “because the water quality- WQBELSs, the assertion that the only manner to assess whether
based effluent limitations (WQBELs) and technology-based effluent limitations (TBELSs) in this | the effluent limitations are being met is incorrect. See response
Order are at least as stringent as those in the IGP.” Assuming that those WQBELs and TBELs | to comment #1.18 regarding backsliding.
reme_ain .the same as ir! the IGP—which_ is not negessarily true for the TBELsfthe gbsence of A Permittee who chooses Compliance Option 2 will be capturing
monitoring gnd sqmpllng under Compliance Optlon. 1 renders those.efﬂuent Ilmltatlons and reusing all non-stormwater discharges and the volume of
completely inapplicable and unenforcea_ble_:. S_ampllng stprmwater d_|scharges is thg only runoff produced up to and during an 85t percentile 24-hour
manner to assess vyhether the effluentlllmltatlons. are being met. If.lndustrlgl permittees opt to storm event. Thus, except for visual observation of discharge in
Ie(r;lgoll the entire facility in the ClI Permlt,.the monlt_orlng and sampll_nlg requwements under. the excess of the 85! percentile 24-hour storm, there is no sampling

V\{oulq no Io_n.ger apply ur.1d.er C}omphance thlon 1, accountability will fall to the wayside, requirement for the discharge under Compliance Option 2.
resulting in significant backsliding in water quality. B . . .
Further, t_here is no reguiremgnt under Compliance Optioq 1 or Qompliance Option 2 for Isr’:oar:jndvls;“a?[grt(élt?gs?r’:rr\]garleSi\/saelsa(t‘,lﬁr;):Prgi’[rergthiera% c;fnlgj’;allled
regular visual monitoring qf d_|scharges to ensure that on3|t_e minimum BMPs Iand/or reporting of visual observations of discharge of NSWDs and
gdvapced BMPs are functioning properly as BAT/BCT requires. While we bellleve more than excess storm water volume above and beyond the 85th
just visual observations are necessary on a regular basis to ensure the effectiveness of percentile 24-hour storm in Attachment E (MRP), sections 3.22.1
BMPs, the absence of even the most basic ongoing monitoring obligations confirms that ClI and 2.2.4 as specified in Attachment |, section 1’4 1 o
sites selecting these compliance options will not be meeting the BAT/BCT standard. o ’ Y
The Draft Permit must clarify that all of the same monitoring and sampling requirements
under the IGP, including sampling the requisite QSEs and the requirement for monthly visual
monitoring of discharges, apply to all Cll permittees that would otherwise enroll in the IGP. As
for the commercial portions of Cll sites, the monitoring and sampling requirements should be
consistent with our recommendations above in Section II.E. The bottom line is that the ClI
Permit must not be interpreted as a free pass for Cll sites with industrial portions to relax the
requirements of the IGP for onsite BMPs that constitute BAT/BCT, including monitoring and
sampling requirements that are necessary for the Regional Board and the public to ascertain
whether those standards are being met.
1.36 We strongly urge the Regional Board to shorten the NOI period in the Draft Permit from one | The timing for submittal of Enroliment Documents is one year

year after the effective date to two months, which would be more than enough time for
covered Cll facilities to submit their NOI. Existing ClI dischargers do not need an entire year

because Los Angeles Water Board and State Board staff need
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to simply submit a form NOI under the Cll Permit, which would encompass an entire rainy
season and likely many storm events. More importantly, the municipalities participating in the
applicable WMGs would have no ability to know which facilities will end up enrolling during
this period, making it uncertain where the municipalities should direct their resources
between speedily entering agreements with enrolled facilities and ensuring that non-filer
facilities are effectively brought into the program. There is simply no justification to have ClI
facilities do nothing to begin complying with or implementing the permit for a year after the
effective date of the Draft Permit. Two months should be more than enough time—indeed, a
shorter period of only 45 days is deemed sufficient for new dischargers under Section 3.4.2

time to develop eNOI and other SMARTSs features after permit
adoption.

1.37

The deadline to submit the Permit Registration Documents for Compliance Option 2 and
Compliance Option 3 should be correspondingly reduced to 14 months after the effective date
of the Draft Permit. Permittees selecting onsite compliance options would be able to install
the requisite BMPs within one year of enrolling in the CIl Permit, so the one-year
implementation timeline should be maintained if the NOI period is reduced to two months.

While we understand the enormous challenge that WMGs face in reaching agreements with
hundreds of Cll sources within the Watersheds, the deadline to submit Permit Registration
Documents for Compliance Option 1 should be correspondingly reduced to 20 months after
the effective date of the Draft Permit. We believe that an 18-month timespan should be
sufficient time for municipalities to enter into these agreements, after identifying the regional
stormwater projects toward which the facilities’ funding would apply and calculating the
equivalent stormwater volume that should be credited for the compliance payments.
Nevertheless, we understand that municipalities will face significant resource constraints
when trying to negotiate so many agreements with diverse ClI facilities throughout the
Watersheds on a limited timeline, especially if the WMGs are afforded the requisite flexibility
to negotiate provisions in agreements related to monitoring and sampling or other checks
against backsliding in water quality. Our proposal would actually grant permittees and WMGs
an additional 6 months to negotiate agreements than the current Draft Permit, which would
ease the regulatory burden imposed on municipalities participating in the WMGs.

Regardless of the timeline, it is imperative that the Regional Board provide guidance in a
revised Cll Permit that will assist municipalities in understanding the confines of these
agreements and will streamline the negotiation process. The Regional Board must provide ClI
permittees and WMGs with template agreements, forms that Cll permittees must complete to
identify information about the facilities’ volume of stormwater discharges, and other clear
guidance that will ensure permittees understand the limitations on the funding agreements

Under the revised tentative Cll Permit, the permittees who
choose Compliance Option 1 must submit an NOI and SWPPP
within one (1) year of the effective date of the Cll Permit and
Compliance Option Documents within two (2) years of the
effective date. The Compliance Option Documents for
Compliance Option 1 include a legally binding agreement with
the WMG. The agreement at a minimum includes any related
fees and alternative means of compensation (easements or
property exchanges), identification of project(s) funded, the
timeframe of the agreement, and any other provisions agreed
upon by the Discharger and WMGs.

Shortening the PRD submission timeline for permittees who
choose Compliance Option 1 will place undue administrative
burden on WMGs during the negotiation of the legally binding
agreements with Cll Permittees.

The Los Angeles Water Board will consider the comment
regarding provision of guidance agreements for Cll permittees
and WMGs to streamline the negotiation process, to provide

transparency regarding the funding and expenditure process and

any limitations on the funding agreements. Staff will work with
WMGs to ensure consistency with the WMP implementation.
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and that municipalities preserve sufficient flexibility and discretion when entering into these

agreements.

1.38 The Regional Board must provide guidance for new Cll permittees and WMGs about how to | The revised tentative Cll Permit states that a new Permittee is
reach agreements under Compliance Option 1 within a narrow 45-day timeframe. We expect | required to submit all relevant permit registration documents,
municipalities to have significant difficulties reaching these agreements while simultaneously | including an NOI, SWPPP, and compliance option documents at
negotiating, especially if new filers submit NOIs during the initial implementation period of the | least 45 days before commencement of discharge. Furthermore,
Draft Permit for existing dischargers. The guidance described above is nowhere more a new Permittee is currently defined in Attachment A section 2 of
pressing than for these new filers once the Draft Permit is in effect. While we leave it to the the CII Permit thusly:

Regional Board’s expertise in preparing such guidance, we are willing to meet with the o : : : :
Regional Board and the WMGs to review and discuss any draft guidance for the funding A facility from Wh.ICh there is a dlsc.harge, .that ghd not
. ) . : . . commence the discharge at a particular site prior to
agregments under Compllance_Optlon 1 to ensure its effectiveness and consistency with the August 13, 1979, which is not a new source as defined in
requirements of the Draft Permit. 40 CFR § 122.29, and which has never received a finally
effective NPDES permit for discharges at that site. See 40
CFR § 122.2.
Any new Permittee would therefore be obliged to initiate an
environmental review as part of their pre-construction permitting.
This action will encompass CIll Permit requirements.
However, the Los Angeles Regional Board agrees with the
commenter's greater point that WMGs and Permittees face a
challenging task in creating their legally binding agreements
without a template to follow. The Los Angeles Regional Board
will consider the commenter's concern and determine an
appropriate level of guidance for Compliance Option 1
agreements.
1.39 EPA and the Regional Board should investigate and regulate stormwater discharges from Cll | U.S. EPA's modeling of pollutant loading for the impaired 303(d)

facilities in other watersheds in the Los Angeles County region.

Finally, we wanted to note that we are grateful for the excellent progress being made to clean
up the Dominguez Channel, the Harbor Waters, and the Los Cerritos Channel under the Draft
Permit. Nevertheless, we believe that Cll sites similarly cause and contribute to exceedances
of water quality standards in other watersheds throughout the region, and we are confident
that the same permitting scheme for ClI sites would be effective in cleaning up all of our local
waterways. While we acknowledge this novel permitting scheme only applies to the

waterbodies listed in the original petition has identified the Los
Cerritos Channel/Alamitos Bay Watershed and the Dominguez
Channel/Inner and Outer Los Angeles and Long Beach Harbor
Watershed for their preliminary designation. Therefore, the ClI
Permit has been drafted to address these two watersheds.
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Watersheds as a direct result of the litigation filed by LA Waterkeeper, American Rivers, and
NRDC, this narrowly-focused permit is only a first step. As the Draft Permit is finalized and
implemented, we request that EPA and the Regional Board promptly begin the process of
regulating discharges from ClII facilities in other watersheds in Region 4 to ensure an
equitable and consistent application of commercial stormwater controls throughout the
region.

Additional studies throughout Region 4 are unfortunately necessary after Governor Newsom’s
disappointing decision to veto AB 2106, a bill which we supported and would have required
the State Board to issue a statewide commercial stormwater permit that would regulate all ClI
sites statewide. In the absence of a statewide permit, there are many thousands of Cll sites
throughout the rest of Region 4 that will continue to go unregulated—including in the Los
Angeles River watershed, which encompasses mostly impervious land and many industrial
facilities that only have partial coverage under the IGP. We believe regulating Cll sources in
these other watersheds is not just appropriate, but necessary to achieve water quality
standards and provide mechanisms for permittees under the MS4 Permit to shift the cost of
compliance onto private actors. Without consistent regulation throughout Region 4, other
environmental justice communities outside of the Watersheds will continue to bear the cost of
continuing stormwater pollution from Cll sources while waiting for regional stormwater
projects to be developed under the MS4 Permit. In the absence of compliance funding from
CllI sites, these communities will experience even longer timelines for WMGs to implement
those projects than communities in the Watersheds.

As part of their regulatory duties to achieve water quality standards, EPA and the Regional
Board possess the authority to initiate studies into commercial stormwater sources and to
request funding from federal and state budgets to support those studies. We therefore urge
EPA and the Regional Board to take the first step of conducting a study to investigate and
model Cll loading in other watersheds in the Regional Board’s jurisdiction and, subsequently,
to issue a similar ClI Permit for those watersheds.

2.1

As the leading business group in Southern California, the Los Angeles County Business
Federation (“BizFed”) has identified the possibility of unintended adverse consequences if the
Draft Cll Permit is adopted in its current form...Therefore, as discussed in further detail
below, we respectfully request that the Regional Board forego adoption of the Draft Cll Permit
at this time or, in the alternative, stay adoption pending execution of EPA’s residual
designation authority and further consultation and coordination with the regulated community.
For the good of the region, we highly recommend the Regional Board not move forward with

In the year between the close of the comment period for the
tentative CII Permit and the release of a revised tentative ClII
Permit, the Los Angeles Water Board consulted and coordinated
with the regulated community, including the Los Angeles County
Business Federation, and has made several changes in
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Board to quantify pollutant loads from CII facilities within Dominguez Channel and Los
Cerritos Channel watersheds and to determine the load reductions necessary to meet
applicable water quality objectives for those watersheds and have identified multiple issues
with the modeling that should be addressed before the Draft Cll Permit is finalized and
implemented. For example, we noticed that Paradigm Environmental conducted modeling
and related analyses to quantify the pollutant loads for two metal pollutants, zinc and copper.
However, there are no similar modeling and analyses available for any of the other pollutants
that have effluent limitations in the Draft Cll Permit. Even though zinc and copper may be the
most concerning pollutants in the watersheds, there are 15 other pollutants included in the
permit. If dischargers are expected to be subject to effluent limitations for those other
pollutants, they should have access to the modeling that was used to develop the effluent
limitations. The Regional Board should conduct modeling for all the other pollutants in the

Number Comment Response
this proposal and this is our recommendation to the board. However, if the Board is unwilling | response to feedback from the regulated community and other
to forego or temporarily stay adoption of the Draft Cll Permit, we recommend adopting an stakeholders.
amended permit, including the proposed modifications we have outlined below.

2.2 Consideration of the Draft Cll Permit is Premature Prior to EPA Undertaking the Required The coordinated public notice of U.S. EPAs preliminary
Notice & Comment Rulemaking to Exercise its Residual Designation Authority. Under federal | designation memo and the Los Angeles Water Board’s tentative
law, the United States Environmental Protection Agency (EPA) may exercise its discretionary | Cll Permit allows potential permittees to see the tentative permit
authority to designate certain stormwater discharges as requiring NPDES permits based on requirements at the same time as the preliminary designation. The
localized conditions or additional information. In this case, exercise of EPA’s residual parallel process provides more complete information to the
designation authority is the legal basis underpinning the Regional Board’s adoption of the potentially regulated community and allows immediate
Draft Cll Permit. In parallel with the Regional Board’s permit adoption, EPA Region 9 (EPA) is | implementation of the permit, thus benefiting water quality.
seeking to designate stormwater discharges from Cll sites in the Alamitos Bay/Los Cerritos However, the Los Angeles Water Board will not adopt the permit
Channel Watershed and the Dominguez Channel and Los Angeles/Long Beach Inner Harbor | before the preliminary designation becomes final.

Watershed for NPDES permitting.
However, the Regional Board’s process is premature absent a formal designation from EPA.
EPA is currently in the midst of public comment and any decision to exercise its residual
designation authority is still subject to change. Accordingly, the Regional Board should delay
adoption of the Draft Cll Permit pending completion of the EPA process.
[The full text of the comment about the U.S. EPA process, which is outside of the action
before the Los Angeles Water Board, is included in the BizFed comment letter]
2.3 The Technical Modeling is Not Sufficient. We reviewed the modeling used by the Regional Additional modeling to support inclusion of WQBELSs for

pollutants other than copper and zinc is not necessary.

The CWA and its implementing regulations require development
of WQBELs when technology based effluent limitations alone will
not achieve applicable water quality standards. (NPDES Permit
Writer’'s Manual, Ch. 6 at p. 6-1; CWA section 301(b)(1)(C))
Inclusion of WQBELSs is based on a reasonable potential
analysis, which does not require technical modeling. As
explained in section 4.6.3 of the Fact Sheet, the tentative ClI
Permit includes WQBELSs for pollutants in addition to zinc and
copper because those pollutants have reasonable potential to
cause or contribute to an excursion above water quality
standards. This reasonable potential has been demonstrated
through (1) the TMDL development process and (2) the presence
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Draft Cll Permit and make the modeling available to the public, or they should remove the
other pollutants from the proposed permit.

of pollutants on the CWA section 303(d) list in combination with
an analysis of national and local land use studies that
demonstrated that CllI facilities are a source of pollutants such as
bacteria, ammonia, pH, and PAHs. These methods for
determining reasonable potential have long been recognized by
U.S. EPA.

In this regard, it should be noted that 40 CFR § 122.44(d)(1)(vii)
does not require or contemplate a separate reasonable potential
analysis at the permitting stage if a TMDL has been developed.
The TMDL development process is an in-depth and
comprehensive process involving extensive research, data
analysis and modeling of various pollutants that cause
impairment. TMDLs identify and allocate the amount of pollutants
that can be discharged from identified sources in the watershed
into receiving water bodies to achieve water quality objectives.
The WQBELSs listed in the tentative Cll Permit section 7.2
implement the adopted TMDLs for the watersheds included in
U.S. EPA’s preliminary designation.

The other means of determining reasonable potential was based
on the presence of a 303(d) listing and a literature review. In U.S.
EPA's preliminary designation, it determined that ClI facilities
contribute to violations of water quality standards. Because the
303(d) list reflects the standards that have been violated, U.S.
EPA's preliminary designation implicitly applies to the specific
pollutants on the 303(d) list. The literature review supporting this
conclusion was based on national and local land use studies that
showed that ClIlI facilities are a source of TSS, PAHs, PCBs, pH,
and indicator bacteria.

Finally, the modeling used by U.S. EPA to support its preliminary
designation focused on zinc because it is commonly considered
a “limiting pollutant”, which means that zinc requires the greatest
reduction of all pollutants to achieve water quality standards. If
the discharge of zinc is controlled, then the discharge of other
pollutants is controlled too, making zinc a useful surrogate for

Order No. R4-XXXX-XXXX Response to Comments dated November 2, 2023

33




Comment
Number

Comment

Response

examining the discharge of all pollutants of concern from ClII
facilities.

24

City of Taunton v. United States EPA (1st Cir. 2018) 895 F.3d 120, 129 is instructive as to the
level of technical support that should be typical for deriving effluent limitations. In the case,
the court upheld an NPDES permit’s nitrogen effluent limitation where the limit was supported
a three-year water quality monitoring study and data from various monitoring stations. The
Regional Board’s effluent limitations for the 15 other pollutants should be justified by technical
modeling and other analyses comparable to those in City of Taunton. For the Draft Cll Permit,
the Regional Board, as mentioned above, failed to perform modeling and related analyses to
quantify pollutant loads associated with ClI facilities for the 15 other pollutants.

See response to comment #2.3. Additional modeling to support
inclusion of water quality based effluent limitations for pollutants
other than copper and zinc is not necessary.

The seven applicable TMDLs, and the effluent limits derived from
those TMDLs, as described in the Fact Sheet and listed in
Attachment J are fully supported by the evidence referenced in
#2.3, and City of Taunton is not to the contrary. Indeed, the
evidence there, which included a full explanation as to how U.S.
EPA arrived at the conclusion that the waterbodies in question
had reached their assimilative capacity (895 F.3d 120, 130 (1
Cir. 2018)) is very similar to the evidence here, particularly in the
TMDLs and their supporting documentation. The Fact Sheet for
the tentative Cll Permit provides the level of technical support
required to derive water quality based effluent limitations, and a
list of TMDLs and their supporting technical documentation is
available at the Los Angeles Water Board website
(https://www.waterboards.ca.gov/losangeles/water_issues/progra
ms/tmdl/tmdl_list.php). The Fact Sheet also provides a summary
of and citations for the local and national studies upon which the
water quality based effluent limitations for 303(d) listed pollutants
are based.

2.5

For technology-based effluent limits, the Draft Cll Permit’s fact sheet states that “[w]here U.S.
EPA has not promulgated ELGs for a particular discharge, this Order includes TBELs
established on best professional judgment.” Other than this statement, the fact sheet fails to
justify implementing certain TBELs not covered by the ELGs. The Regional Board should
justify these TBELs with technical data, instead of concluding simply that they used their “best
professional judgment.”

The tentative Cll Permit has been updated based on comments
to remove any overlap with the IGP. Therefore, any TBELs that
were formerly based on ELGs have been removed. The
remaining TBELs are expressed as BMPs. BMPs are specifically
authorized as controls under CWA section 402(p) for stormwater
discharges, and 40 CFR § 122.44(k).

The BMPs in the tentative Cll Permit are imposed pursuant to 40
CFR § 125.3 subds. (c) and (d). The Fact Sheet, section 4.6.2,
provides a discussion regarding use of best professional
judgment in determining BPT, BCT and BAT standards. BMPs for
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stormwater management are well-established; indeed, U.S. EPA
publishes a “National Menu of ... BMPs for Stormwater”. There is
no need for any further justification of these TBELs. This is
particularly true since — as the Fact Sheet explains — the
minimum BMPs specified in the tentative Cll Permit represent
common practices that can be implemented by most ClI facilities.
In addition, the tentative Cll Permit generally does not mandate
the specific mode of design, installation or implementation of
BMPs, but rather requires Dischargers to select, design, install,
and implement facility-specific BMPs in a manner that reflects
best industry practice considering their technological availability
and economic practicability and achievability.

2.6

For water quality-based effluent limits, the fact sheet states that:

WQBELSs are included where the Los Angeles Water Board has determined that
discharges from CllI facilities have the reasonable potential to cause or contribute to an
excursion above water quality standards. Reasonable potential can be demonstrated
in several ways, one of which is through the TMDL development process. Where a
point source is assigned a WLA in a TMDL, the analysis conducted in the development
of the TMDL provides the basis for the Los Angeles Water Board’s determination that
the discharge has the reasonable potential to cause or contribute to an exceedance of
water quality standards in the receiving water.

However, the Draft Cll Permit fails to sufficiently describe whether or how the previously
enacted TMDLs fully account for discharge from CllI facilities, despite the fact that TMDLs do
not explicitly assign WLAs to CllI facilities. For some of the TMDLSs, the fact sheet states that
MS4 WLAs are applicable to CllI facilities because CllI facilities are within the footprint of the
MS4 and contribute to the pollutant loading in the MS4. For other TMDLs, the Regional Board
simply used WLAs assigned to “future NPDES dischargers.” However, because these TMDLs
were developed before the sources covered by the Draft Cll Permit were regulated, the
Regional Board should support effluent limits with additional site-specific studies, data
analyses, monitoring data, and modeling results.

U.S. EPA's preliminary designation has determined that Cll sites
tend to discharge a disproportionate share of pollutant loading
relative to their acreage. U.S. EPA's preliminary designation
states:

While not a factor in EPA’s decision, this preliminary
designation would result in Cll sites and MS4s sharing
responsibility for controlling pollutants in urban stormwater
than the MS4s bearing the responsibility alone. The
Petitioners had expressed concern that the MS4
permittees may lack adequate resources to address the
impairments and that permitting of discharges from Cl|I
sources would more equitably distribute the load reduction
responsibility while also improving the chances of
addressing water quality impairments in a timely manner.
EPA estimates that the preliminary designation would shift
approximately 41.5% of the load reduction responsibility
to privately owned ClIl sources in the watersheds (see
Appendix 1 and 2).

The Los Angeles Water Board notes that individual waste load
allocation translations to WQBELSs are further discussed on a
case-by-case basis, in accordance with their respective TMDL
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language in the Fact Sheet, section 4.6.3.1. Also see response
to comments #2.3 and #2.4, which explain the support for the
water quality based effluent limitations, including modeling for
copper and zinc, and national and local land use studies that
show that ClI facilities are a source of TSS, PAHs, PCBs, pH,
and indicator bacteria.

Finally, with respect to the argument that TMDLs themselves did
not specifically assign a WLA to Cll discharges, most of the
TMDLs assigned WLAs to general categories that apply to the
CllI facilities subject to the tentative Cll Permit. These categories
include “any future enrollees under a general NPDES permit”,
“any future NPDES dischargers,” “any additional responsible
jurisdictions in the future under Phase 2 of the US EPA
Stormwater Permitting Program,” “any future enrollees under the
Phase Il MS4 permit, an individual NPDES permit, a general
NPDES permit, the general industrial stormwater permit, or the
general construction stormwater permit,” and “other stormwater
permittees.” Three TMDLs do not assign WLAs to a general
category that includes ClIl facilities. These three TMDLs assign
grouped WLASs to stormwater discharges (MS4, Caltrans,
general construction, and general industrial). The MS4 WLAs are
applicable to the ClIl facilities because ClI facilities are within the
footprint of the MS4, contribute to the pollutant loading in the
MS4 and are accounted for in the MS4 WLAs. The WLAs are
concentration-based and easily translated to WQBELs for ClI
facilities. This is explained in the Fact Sheet, section 4.6.3.1.
Furthermore, the applicable TMDLs were each developed with a
margin of safety to account for any lack of knowledge concerning
the relationship between effluent limitations and water quality (40
CFR § 130.7 subd. (c)(1).)

2.7

Pursuant to 40 C.F.R. section 124.8, a Draft Cll Permit fact sheet must “briefly set forth the
principal facts and the significant factual, legal, methodological and policy questions
considered in preparing the draft permit.” The Regional Board did not include any mention of
modeling or analyses related to the effluent limits in the Draft Cll Permit. The Regional Board

The comment that “The Regional Board did not include any
mention of modeling or analyses related to the effluent limits in
the Draft Cll Permit” is factually incorrect. Section 2.3 of the Fact
Sheet discusses the modeling results and other studies and
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should at least “briefly” provide modeling results and analyses supporting the effluent limits in
the fact sheet.

analyses supporting the effluent limits in the tentative Cll Permit
in depth.

In addition, U.S. EPA's preliminary designation and associated
modeling analysis are intended to identify and designate the ClI
sites for NPDES Permitting. Once U.S. EPA has designated a
facility as needing an NPDES permit, that permit must be
consistent with the assumptions and requirements of waste load
allocations in applicable TMDLs. Also see response to comments
#2.3, #2.4 and #2.6.

2.8

In addition, there are questions regarding the appropriateness and applicability of the
underlying land use data that was used to calculate pollutant loads. Reports used by EPA in
preparing the Draft Cll Permit and in the underlying modeling appear to be outdated. As such,
it is unclear whether the underlying data accounts for the various watershed-wide stormwater
improvements that have been implemented over the past decade.

The Paradigm Environmental memo from U.S. EPA's modeling
analysis package (https://www.epa.gov/npdes-permits/residual-
designation-authority-address-stormwater-quality-problems-
epas-pacific) is dated February 2021, and states:

To quantify loading from CII areas, land use codes from
the Los Angeles County Tax Assessor’s Parcel dataset
were used to designate parcels with Cll land uses.

The Los Angeles County Tax Assessor's Parcel dataset
(https://eqgis-lacounty.hub.arcgis.com/) is updated quarterly, and
therefore reflects the most recently available data.

2.9

The CII Permit Will Place Potentially Untenable Requirements on the Regulated Community
It is also not certain that there is readily available and implementable technology that could
be deployed as required under the Draft Cll Permit. The Draft Cll Permit requires that
dischargers implement “BMPs that comply with the best conventional pollutant control
technology (BCT) and best available technology economically achievable (BAT)
requirements. . . to reduce or prevent discharges of pollutants in their stormwater discharge
in a manner that reflects best industry practice considering technological availability and
economic practicability and achievability.” There is little guidance on what sorts of technology
would meet this requirement or indication of whether such technology is currently available.
Moreover, the Regional Board has failed to adequately assess the cost-benefit of using such
technologies. The failure to consider the technical capabilities and costs of using applicable
technologies and practices contravenes applicable law.

U.S. EPA's preliminary designation has identified ClI sites as
significant contributors to violations of water quality standards in
the two watersheds that require an NPDES permit.

The federal stormwater regulations became effective December
17, 1990 (55 Fed. Reg. 47,990 (Nov. 16, 1990)). Stormwater
BMPs, which are the only TBELs at issue in the revised tentative
Cll Permit, have been implemented for discharges of stormwater
from municipal and industrial activities for about three decades.
Several guidance documents have been published by U.S. EPA
and CASQA on stormwater BMP implementation that that can be
adapted to ClI facilities. See revised section 3.12.4 of the Fact
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Sheet for more detailed economic considerations. Also, see
response to comment #2.5.
210 Pursuant to 40 C.F.R. 125.3(d)(2)(ii), in setting technology-based treatment requirements, the | As stated in the Fact Sheet, section 4.5.2:

permit writer must consider, for BCT requirements, “the comparison of the cost and level of
reduction of such pollutants from the discharge from publicly owned treatment works to the
cost and level of reduction of such pollutants from a class or category of industrial sources.”
Likewise, for BAT requirements, consideration must be made as to “the cost of achieving
such effluent reduction.”

Despite these requirements, the Draft Cll Permit is generally devoid of any meaningful
economic analysis regarding permit implementation. Costs of permit compliance are only
directly addressed in Attachment F (Fact Sheet) of the Draft Cll Permit, in the context of
Water Code section 13241 (which the Draft Cll Permit suggests is inapplicable). Even so, the
“Economic Considerations” do not address BCT or BAT requirements and merely refer the
reader to the design standards and cost estimates for BMPs in the California Stormwater
Quality Association’s BMP handbook without undertaking any evaluation of such costs for the
retrofitting of existing facilities. The Draft Cll Permit alludes to the consideration of what are
likely to be significant compliance costs by stating that “the costs of the BMPs will vary by
facility” and that “[w]hile it is important to consider the cost of compliance, it is also important
to consider the costs that would be incurred by not fully regulating or controlling ClI
discharges to receiving waters.” As such, there is no indication that the Regional Board
meaningfully considered the costs of setting technological requirements. Without such a
detailed cost-to-comply assessment, the Regional Board’s statement regarding the relative
consideration of cost-to-comply versus costs of not fully regulating is lacking.

The Los Angeles Water Board has selected minimum
BMPs (section 6.5 of the Order) that are generally
applicable at all facilities. Due to the diverse ClI sites
covered by this General Permit, the development of a
more comprehensive list of minimum BMPs is not
currently feasible. The selection, applicability, and
effectiveness of a given BMP is often related to facility-
specific facts and circumstances.

Under the tentative Cll Permit, permittees will select BMPs in a
manner that reflects best industry practice considering their
technological availability and economic practicability and
achievability. This is because permittees are responsible for
characterizing their sites and selecting BMPs that are well-suited
to those characteristics. In choosing the applicable BMPs, the
Discharger will choose what is best for their facility, and in so
doing should consider the cost benefit when selecting its BMPs.
(E.g., Ch. 7, State of Hawaii Storm Water Permanent Best
Management Practices Manual (http://hidot.hawaii.gov/wp-
content/uploads/2015/05/Appx-E.1-Permanent-BMP-Manual-
Feb-2007.pdf)) Some factors include, but are not limited to,
upfront cost, maintenance-cost, pollutant removal efficiency per
arealtreatment unit, local permitting, site hydrology and geology,
safety, space, and staffing and monitoring needs for
implementing the BMP. There are many ways to calculate the
upfront and maintenance cost of BMPs that consider, for
example, BMP sizing, the annual cost for maintenance and/or
the annual maintenance hours required.

With respect to the contention that a detailed cost-to-comply
estimate is necessary, the Los Angeles Water Board finds that is
not true. Indeed, it is well-established that the CWA “does not
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require a precise calculation of BAT costs.” (Natural Resources
Defense Council, Inc. v. U.S. E.P.A. (9th Cir. 1988) 863 F.2d
1420, 1426) Instead, the Los Angeles Water Board must “take
into account the cost of BAT” [citation omitted] and need
“develop no more than a rough idea of the costs the industry
would incur,” or a “reasonable cost estimate.” /d. [citations
omitted] Here, the Los Angeles Water Board has updated the
Fact Sheet, section 3.11.4, to include further discussion of
stormwater BMPs and the general cost of compliance with the
Permit, along with a discussion of, and citations to, various
documents detailing the estimated costs of compliance
implementing stormwater BMPs based on BAT/BCT, which are
well-established.

2.1

We think more is necessary. Water Code section 13241 is instructive as to the level of
economic consideration the Regional Board should undertake. In City of Duarte v. State
Water Resources Control Bd., 60 Cal. App. 5th 258 (2021), the court found that for
compliance with requirements of Water Code section 13241, the regional board gave
sufficient consideration to economic effects of NPDES permit’s terms where the regional
board provided ranges and averages of cost data and economic impacts in several
categories, considered how much more costs might be under permit’s terms, identified
potential sources of funds to cover costs, and concluded failure to regulate would increase
health-related expenses. Also in City of Arcadia v. State Water Resources Control Bd., 135
Cal. App. 4th 1392 (2006), State and Regional Boards complied with a statute requiring
consideration of economic factors before adopting and approving a zero trash total maximum
daily loads (TMDL) discharge from municipal storm drains into river where Boards’ TMDL
included the estimated costs of several types of compliance methods and a cost comparison
of capital costs and costs of operation and maintenance. The Draft Cll Permit’'s economic
analysis failed to even come close to the economic analyses affirmed by the courts in City of
Duarte and City of Arcadia, lacking any consideration of quantitative cost data or concrete
economic impacts.

Prior to additional rule making, this Board should conduct a more comprehensive economic
impact analysis.

In City of Duarte v. State Water Resources Control Board et al.,
the Court of Appeal held that "...the Water Control Boards are
charged with taking into account economic considerations, not
merely costs of compliance with a permit...economic
considerations also include, among other things, the costs of not
addressing the problems of contaminated water." (City of Duarte,
60 Cal.App.5th 258, 276 (considering 13241 factors in context of
municipal separate storm sewer system or MS4 permit).) Indeed,
the "manner in which the Water Control Boards consider and
comply with Water Code section 13241 is within their discretion."
(Id., at p. 273, citing City of Arcadia v. State Water Resources
Control Board (2006) 135 Cal.App.4th 1392, 1415.) Since the
Los Angeles Water Board has broad discretion in how it
considers this factor, the Board interprets this factor as not only
requiring a consideration of the costs of compliance, but also
other relevant economic factors such as the societal and
environmental costs of not adequately controlling discharges.

An analysis under CWC section 13241 is required by CWC
section 13263 when waste discharge requirements are more
stringent than what federal law requires. There are no
requirements in the tentative Cll Permit, particularly the
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technology based effluent limits, that are more stringent than
what federal law requires. Nevertheless, the factors set forth in
CWC section 13241 were considered, as presented in the Fact
Sheet. Furthermore, Fact Sheet, section 3.11.4, has been
revised to include further discussion of the cost of compliance
with the tentative Cll Permit. See also response to comment
#2.10.
212 The Draft Cll Permit also fails to provide sufficient detail regarding technological standards. In | See response to comment #2.10.
setti_ng BQT and BAT requireme.nts: federal r_egulations require a permi_t writeE to c?nsider “the Furthermore, the Compliance Options do not apply to the
engineering aspec’gs. .Of the applltiatlon Pf various types of cont’r,ol techniques,” the age of technology based effluent limitations in the tentative Cll Permit,
equmgnt anq faC|I|t|e_s involved apd the process employed.” The Draft Cll Permit fails to but rather the water quality based effluent limitations, which are
meet this requirement in any meaningful regard. not subject to and which have not been imposed pursuant to 40
For instance, under Compliance Option 2 in the Draft Cll Permit, a Discharger must design, CFR § 125.3(d). The Compliance Options are beyond the scope
implement, operate, and maintain onsite stormwater controls which capture and use, of BAT and BCT guidelines, and are intended to help permittees
infiltrate, and/or evapotranspire all NSWDs and runoff produced during an 85th percentile 24- | achieve the WQBELs in the CIl Permit (Fact Sheet, section
hour storm event. This may include BMPs that capture and divert the required stormwater 4.6.3). The language for Compliance Options 2 and 3 reflects
runoff volumes to a treatment facility or a regional reclaimed water distribution system. It is this distinction between WQBELs and TBELs.
unclear what best available, economically achievable technology would allow CII facilities to
retrofit their existing sites to comply under this option.
Compliance Option 3, which requires direct demonstration of compliance with water quality-
based effluent limitations, suffers from the same problem. Retrofitting existing sites will likely
have technological issues regarding prevention, monitoring, and treatment.
213 The Draft ClI Permit should also recognize that EPA has not set national effluent limitations, See response to comment #2.10.
guidelines and standards (ELGs) or BAT or BCT standards for most categories and classes
of industry covered by the Draft Cll Permit. Because no BAT or BCT standard has been set, it
is impossible for the regulated community to demonstrate compliance with the requirement to
implement BMPs that comply with BAT and BCT.
2.14 Absent changes, the Cll Permit will have significant economic impacts on the regulated This comment cites a quotation from page 6 of the Paradigm

community, particularly non-profit institutions, which have not been appropriately analyzed.
Implementing the Draft Cll Permit could cost individual businesses and institutions tens of
thousands to millions of dollars without evidence of meaningful corresponding water quality or
public health benefits. This significant cost will hit hospitals, churches, and other institutions
such as schools or universities particularly hard. Research conducted by Paradigm

Environmental study, dated to 2016. While the Los Angeles
Water Board acknowledges the value of reflecting on the
administrative record, the Board notes that U.S. EPA has
contracted with Paradigm to release a 2021 study as part of the
modeling analysis package. Institutional Cll sites are explicitly
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Environment on behalf of EPA shows that for institutional sources, “total loading [of zinc and included under U.S. EPA's preliminary designation and therefore
copper] was relatively small and below average on a per acre basis, compared to other land | must be addressed by the tentative Cll Permit. Furthermore,
uses.” By failing to recognize that institutions contribute comparatively low loads of the costs are sufficiently analyzed for all permittees in Fact Sheet,
relevant pollutants, the Draft Cll Permit imposes an undue burden on them. Consequently, section 3.11.4 and its subsections.
institutions (including hospitals, churches, schools) should be exempt from the Draft ClI
Permit.
Again, prior to additional rule making, this Board should conduct a more comprehensive
economic impact analysis.

2.15 The CII Permit will impose frivolous litigation risk on businesses, hospitals, churches, U.S. EPA’s preliminary designation requires the Board to issue

schools, and more. Without additional alternative compliance measures, the Draft Cll Permit
will also subject businesses and institutions to unnecessary litigation risks in the form of
citizen suits that could cost hundreds of thousands of dollars to defend. Federal law permits
citizen suits under section 505 of the Clean Water Act. However, due to the availability of
attorney’s fees provision, citizen suits are commonly abused by enterprising plaintiffs’
attorneys. With the lack of government oversight over such lawsuits, many companies settle
with such plaintiffs and categorize such expenditures as a “cost of doing business.”

This problem was highlighted by the United States Department of Justice (DOJ) filing a
statement in 2018 criticizing a law firm’s citizen suits against three California companies for
violating stormwater discharge limits under applicable permits. The DOJ emphasized that the
single law firm brought over 150 CWA cases and had vague and unclear allegations in the
notices and complaints. The DOJ statement raised concerns that plaintiffs of the law firm
were clustered at the same addresses, and that plaintiffs did not continue environmental
monitoring despite being compensated for such monitoring. The DOJ emphasized that the
plaintiffs also had no technical experience in developing or assessing implementation of
BMPs. Such law firms are repeat players in high-volume practices that file lawsuits with
boilerplate notices and complaints in a “see what sticks” approach to CWA lawsuits.

The Draft CIl Permit opens a whole new category of victims for such frivolous lawsuits.
Without resulting in meaningful water quality or public health benefits, the Draft Cll Permit
would subject hospitals, colleges, small businesses, and retail centers to expensive lawsuits,

costing potentially hundreds of thousands of dollars to defend. The requirements could further

“redline” these communities from private investment as companies seek alternative locations
where the (often duplicative and potentially impracticable) requirements would not apply and
the litigation risk would not loom.

an NPDES Permit to address water quality issues in the two
watersheds. The tentative Cll permit offers a clear path to
compliance, with three Compliance Options for WQBELSs, to give
permittees more opportunities to achieve the terms of the
tentative Cll Permit. These Compliance Options are largely the
same as all other point source dischargers of stormwater that are
subject to NPDES Permits in the Los Angeles Region.
Accordingly, the litigation risks in this permit are the same as all
other NPDES Permits — if the Discharger fails to comply, the
Discharger could be subject to administrative or judicial civil
liability, citizen suits, and any other remedies afforded to citizens
or the Los Angeles Water Board under the CWA and/or the
California Water Code.
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2.16

The Draft CIl Permit applies to privately owned “unpermitted CllI sites with five (5) or more
acres of impervious surface and permitted ClI sites with five (5) or more acres of total area.”
The Draft Cll Permit states that “CllI facilities with five or more acres of impervious surface
area contribute a zinc load of 11,000 kg/year and approximately 32% of the total zinc load in
the Dominguez Channel/Greater Los Angeles and Long Beach Harbor Watershed and the
Los Cerritos Channel/Alamitos Bay Watershed.” Besides this statement, the Regional Board
has provided little justification for why the five-acre limitation was selected. Would a ten-acre
limitation (or any other size) be just as effective, while also being less burdensome on
businesses (particularly small businesses and nonprofits)? The Regional Board has not
presented alternative size limitations for public review and comment. To facilitate informed
and transparent public participation, the Regional Board should not adopt the Draft Cll Permit
until a robust alternative analysis is provided to the public. At a minimum, the Regional Board
should disclose the other size limitations that the Regional Board considered and its reasons
for implementing them in the Draft Cll Permit.

The tentative Cll Permit applies to facilities subject to U.S. EPA’s
preliminary designation. These comments are related to U.S.
EPA’s preliminary designation memo and are outside the scope
of the action before the Los Angeles Water Board.

217

Compliance Option 1 for Water Quality-Based Effluent Limitations. Compliance Option 1 for
water quality-based effluent limitations (Agreement with Local Watershed Management
Group to Fund Regional Project) states that “[a]t a minimum, the regional project shall be
adequately sized to address the NSWD and stormwater volume that would otherwise need to
be addressed onsite under Compliance Options 2 or 3, and the funding level must be
proportional to the NSWD and onsite stormwater volume to be addressed/total regional
project stormwater capacity.” Is there a minimum funding requirement for this compliance
option? Will the Regional Board review the agreement before it is executed to confirm that, if
signed, the agreement will satisfy the discharger’s obligations under Compliance Option 17? If
not, what will happen to a discharger that enters into an agreement intending to comply with
Compliance Option 1, but which the Regional Board subsequently rejects? Will a discharger
be responsible for any flaws or liabilities related to implementation of a stormwater capture
project that the discharger funds under Compliance Option 1? Which objective standards will
the Regional Board use to determine whether the project is “adequately sized” and funding is
“proportional to the NSWD and onsite stormwater volume to be addressed/total regional
project stormwater capacity”? Cll Permittees would greatly benefit from availability of a model
Agreement that has been approved by EPA and the Regional Board, and which could be
used for Compliance Option 1.

The Los Angeles Water Board has responded to each individual
question posed by the commenter in order below:

The funding level requirement for Cll permittees to participate in
Compliance Option 1 will be developed by the WMGs because
they are responsible for selecting projects and have the most
relevant knowledge necessary to allocate funding among Cl|
permittees. To ensure transparency and clarity for Cll permittees,
the tentative CIl permit has been revised to provide guidance to
the permittees and direction to the WMGs about how to set
minimum funding levels. The funding level should be proportional
to the expected pollutant discharge from the CII facility
determined using the volume of the stormwater and non-
stormwater discharge, and a pollutant factor based on land use.
Other metrics such as imperviousness can be used in lieu of
runoff volume. The pollutant factor assigned to land use is based
upon the model supporting U.S. EPA’s preliminary designation.
Section 8.1 of the tentative Cll Permit has been revised to further
clarify this requirement.

The Los Angeles Water Board will not review the agreement
before it is executed. WMGs undergo a separate process to
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incorporate regional projects into their WMPs. All regional
projects listed within the WMPs that have already received the
Los Angeles Water Board’s approval are eligible for Cll facility
participation under Compliance Option 1. Additional information
regarding regional projects in the watersheds is available on the
Board’'s Watershed Management Program page
(https://www.waterboards.ca.gov/losangeles/water_issues/progra
ms/stormwater/municipal/watershed _management/baseline_per
mittees/index.html).

The Los Angeles Water Board is not a party to the agreement
but will verify that the agreement is in place and complies with
Compliance Option 1 as part of the initial submittal of the Permit
Registration Documents and annually thereafter as a reporting
requirement in the CIl Permit. It is the permittee’s responsibility
to ensure that they are funding a regional project that has
received Board approval under the WMP as a part of their
agreement with the WMG.

Regarding responsibilities related to implementation of a
stormwater capture project, WMGs will be responsible for
implementing and managing the regional projects, while the
Discharger will be responsible for the terms explicitly set forth in
the Discharger’s legally binding agreement with the WMG. The
Los Angeles Water Board’s review and approval of the WMPs
included a determination that the pollutant reduction estimates
for the measures to be implemented, including any regional
project to be funded via the Cll permit, were adequately sized to
attain permit requirements by the TMDL compliance dates.
Regarding the proportionality of the funding, clarifying language
has been added to section 8.1 of the tentative Cll Permit as
described above.

The Compliance Options are intended to provide Permittees with
flexibility. This intention is reflected in the current Compliance
Option 1 language: WMGs and Permittees can currently
implement any funding terms they can reach agreement on. Los
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Angeles Water Board staff will review the agreements made
under Compliance Option 1 annually.
Staff can consider the possibility of preparing a guideline for
agreements after adoption of the Cll Permit but prior to the
deadline for Permittees to submit a notice of intent to enroll
under the CII Permit.

218 “Impervious.” The Draft Cll Permit should include a comprehensive list of materials and A definition for impervious surface has been added to the revised
surfaces that are deemed “impervious” for the purpose of determining applicability of the tentative CIl Permit. It states: “Any surface in the urban
Draft Cll Permit. As drafted, it is unclear exactly how impervious surfaces are characterized. landscape that cannot effectively absorb or infiltrate rainfall; for
For instance, the Draft Cll Permit suggests that “parking lots and rooftops” are “impervious example, driveways, sidewalks, rooftops, roads (including gravel
areas,” but it is unclear whether this is still the case for gravel parking lots (as opposed to roads), compacted soils and parking lots.”
paved parking lots), parking lots with permeable pavers, landscaped areas within parking
lots, rooftop gardens, etc. Clarification is needed here.

2.19 Building and Pavement Cleaning. The Draft Cll Permit includes BMPs for discharges, The referenced BMP in section 6.5.1.8 of the tentative Cll Permit
including that dischargers shall “prevent disposal of any rinse/wash water or materials into does not prohibit building and/or sidewalk cleaning. However,
the stormwater conveyance system.” Does this BMP prohibit building and/or sidewalk discharge from the facility due to building and/or sidewalk
cleaning? If not, how does the Regional Board recommend going about such activities while | cleaning is prohibited by the tentative Cll Permit (section 4.2)
preventing rinse/wash water from entering the stormwater conveyance system in a way that | and must either be eliminated or authorized by a separate
is technologically feasible and economically practicable for all dischargers? permit. This is a standard BMP. Several publications such as the

CASQA Handbook for Commercial and Industrial Activities have
recommendations to prevent disposal of any rinse/wash water or
materials into the stormwater conveyance system. Examples
include use of a perimeter drain or slope pavement inward with
drainage to a sump where the wash water can be pumped if not
connected to the sewer, use of temporary containment methods
for proper disposal or reuse if appropriate, directing wash water
to a grassed area if appropriate, etc. Dry methods of cleaning
such as regular broom dry sweeping or vacuum sweeping are
other recommendations.

2.20 Sites With Multiple Operators. The Draft Cll Permit applies to “Dischargers” and “Facilities.” The definition of Discharger in the revised tentative Cll Permit

The Draft Cll Permit defines “Discharger” as a “person, company, agency, or other entity that
is the operator of the ClI site or facility covered by this General Permit.” How will the Draft ClI
Permit apply to ClI sites with multiple parcels owned and/or operated by different entities?

now reads:

The discharger is the owner or operator of the ClI facility,
whoever has the authority and operational control to
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Does ownership of a portion of a Cll site by a public agency impact applicability of the Draft comply with all conditions of this General Permit,

Cll Permit to the site? Further, how will a private owner of a parcel without control over day- including preparing and implementing the SWPPP and

to-day operations taking place on the parcel satisfy the compliance options under the Draft either (1) entering into a legally binding agreement with a

Cll Permit? The Draft Cll Permit should address these, and other potential issues pertaining local Watershed Management Group, (2) operating and

to sites with multiple owners, or sites with owners that differ from operators. maintaining stormwater controls to address the volume of
runoff produced by an 85th percentile 24-hour storm
event, or (3) implementing monitoring and reporting
requirements and stormwater controls to directly
demonstrate compliance with water quality based effluent
limitations. The owner is the owner of the parcel subject to
this General Permit. The operator is the lessee of the
parcel subject to this General Permit.
When a parcel is leased to multiple lessees, the owner of
the parcel shall serve as the Discharger. Where multiple
qualifying parcels owned by different entities are forming a
common development, the owner and/or operator of each
parcel that is subject to this General Permit must obtain
separate permit coverage.

2.21 Comingled Stormwater. The Draft Cll Permit does not describe how comingled stormwater See response to comment #2.20.
will be addressed for ClI sites with multiple parcels owned or operated by different entities.

2.22 Housing Impact. The Draft Cll Permit states that the Order helps address the need for The housing impact analysis in the tentative Cll Permit focuses
developing housing within the region by boosting water resiliency in the region and increasing | on the need for developing housing, as required by CWC section
the region’s capacity to support increases in population. However, compliance with the Draft 13241, rather than the potential impacts on the cost of housing.
ClI Permit will likely increase costs of operations for businesses and other organizations Section 3.11.5 of the Fact Sheet has also been revised to include
within the permitted region, which may, in turn, increase the cost of living in the locale. Has additional analysis with respect to housing.
the Regional Board considered how the costs of complying with the Draft CIl Permit will
impact housing supply or the cost of living within the permitted region?

2.23 Calculating Acreage for Designation. In its rulemaking materials, EPA has not clarified why This comment pertains to U.S. EPA’s preliminary designation
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2.24

As mentioned above, consideration of the Draft Cll Permit is premature because the EPA has
not yet executed its residual designation authority in support of the Draft Cll Permit and has
not properly engaged in notice and comment rulemaking. In addition, the Draft Cll Permit
itself poses numerous concerns as pointed out above. In light of this, we respectfully request
that the Regional Board not adopt the Draft Cll Permit, or, at a minimum, stay the adoption of
the Draft Cll Permit pending further EPA action. If, despite these concerns, the Regional
Board elects to proceed with adoption of the Draft Cll Permit, we respectfully request
consideration of the recommendations below.

Phased Implementation In the event that the Regional Board refuses to provide analysis of
alternative acreage limitations for purposes of the applicability of the Draft Cll Permit, the
Regional Board should consider a phase implementation schedule for unpermitted ClI sites
with ten or fewer acres of impervious surface and permitted Cll sites with ten or fewer acres
of total area. We suggest the following language changes to section 3.1.1 to the Draft ClI
Permit in order to implement this approach:

Discharges covered under this General Permit include stormwater and authorized
NSWDs from unpermitted CllI sites with ten (10) or more acres of impervious surface and
permitted Cll sites with ten (10) or more acres of total area in the Dominguez
Channel/Greater Los Angeles and Long Beach Harbor Watershed and the Los Cerritos
Channel/Alamitos Bay Watershed. All publicly owned facilities, including airports and
seaports, and CllI sites at hospitals, churches, schools, and institutes of higher education
are not required to obtain coverage under this permit. Five years from the effective date of
this General Permit, upon the designation of the Executive Director, this General Permit
may be extended to include stormwater and authorized NSWDs from unpermitted ClII
sites with five (5) or more acres of impervious surface and permitted CllI sites with five (5)
or more acres of total area in the Dominguez Channel/Greater Los Angeles and Long
Beach Harbor Watershed and the Los Cerritos Channel/Alamitos Bay Watershed. ClI
sites at airports are excluded from coverage under this permit.

With respect to phasing or timing of adoption and how it relates
to U.S. EPA’s preliminary designation and adoption of its final
designation memorandum, see response to comment #2.2.

With respect to phased implementation, the revised tentative ClII
Permit includes a two-year phase-in period for existing
dischargers to select their Compliance Option, which will provide
flexibility to all Cll Permittees. However, additional phasing by
size of ClI facility is unnecessary given the scope of tentative ClI
permit across only two watersheds.

2.25

In November 2018, Los Angeles County voters approved Measure W (the Safe Clean Water
Program). Measure W provides cities, watershed areas, and Los Angeles County with funds
to capture, treat, and recycle stormwater through a parcel tax of 2.5 cents per square foot of
impermeable land area. It is estimated that Measure W will raise approximately $285 million
annually for clean water projects in Los Angeles County.30 This amount will more than double
the annual amount spent by all permittees on stormwater projects in Los Angeles County
since December 2012. In the few years since Measure W was adopted, a total of 195

U.S. EPA’s preliminary designation and the Los Angeles Water
Board'’s tentative Cll Permit are intended to comply with the U.S.
District Court’s order to permit ClI facilities separately from the
MS4 Permit. Los Angeles County’s Safe Clean Water Program
was adopted to comply with the MS4 permit. Therefore, payment
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infrastructure projects, technical resources, and scientific studies have been funded or are
currently under consideration for funding across LA County to increase the region’s water
resiliency.

Measure W generally applies to any real property situated within the Los Angeles County
Flood Control District that is a tributary to a receiving water identified in the Water Quality
Control Plan for the Los Angeles Region. If the Draft Cll Permit is adopted, many ClII facilities
will be required to both pay the Measure W parcel tax and implement any applicable
requirements under the Draft Cll Permit.

Given that the purpose of Measure W is to “provide funding for Programs and Projects to
increase Stormwater and Urban Runoff capture and reduce Stormwater and Urban Runoff
pollution,” it would be unreasonable to subject Cll facilities to separate compliance
requirements of the Draft Cll Permit, which are intended to achieve a similar goal. As such,
we recommend instituting a fourth compliance option to the Draft Cll Permit, which allows for
a permittee to comply with its requirements under the Draft Cll Permit through payment of the
Measure W parcel tax.

We suggest including the following language as section 8.4 to the Draft Cll Permit in order to
implement this change:

8.4 Compliance Option 4 — Demonstration of Payment of Parcel Tax Under the Los
Angeles Region Safe, Clean Water Program.

8.4.1 The Discharger shall provide to the Los Angeles Water Board on an annual
basis, proof of payment of the full amount of the special parcel tax required of the
Discharger under The Los Angeles Safe, Clean Water Program (Los Angeles County
Flood Control District Code, Chapter 16).

of Measure W parcel tax cannot be used to demonstrate
compliance with this separate NPDES Permit.

2.26

The Draft CIl Permit does not consider that industrial facilities may also be covered by other
NPDES permits. Section 3.1.2 of the Draft Permit states: “where a portion of the facility’s
impervious surface is covered by another permit must still obtain coverage under this General
Permit for the remaining portion of the impervious surface (e.g., rooftops and parking lots).”
The Regional Board has not demonstrated that dual coverage is always appropriate or
necessary. In some instances, such as industrial facilities already covered by General Permit
for Stormwater Discharges Associated with Industrial Activities, dual coverage may not result
in any additional water quality benefit. Accordingly, the Draft Cll Permit should be revised to
include an exemption for facilities covered by any existing permit unless the Regional Board

The tentative Cll Permit must accurately reflect U.S. EPA's
preliminary designation in order to provide permit coverage for
the designated facilities. U.S. EPA’s preliminary designation
memorandum clearly identifies any unpermitted portion of a
privately owned industrial facility. Therefore, the tentative ClI
Permit applies to any unpermitted portion of a privately owned
industrial facility as well. Furthermore, the Fact Sheet for the
tentative ClI Permit describes the nature of impervious surfaces
as a source of pollutants, including their impact on receiving
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determines on a case-by-case basis that dual coverage would provide a measurable water waters, and the rationale for the permit requirements for ClI
quality benefit. facilities. Please also note that comments pertaining to U.S.
EPA's preliminary designation are outside the scope of the action
before the Los Angeles Water Board.
2.27 As drafted, it is unclear whether Cll Permittees may use multiple Compliance Options to The tentative Cll Permit does not allow for the mixing of
satisfy their permit obligations. This ambiguity should be resolved, and the Draft Cll Permit Compliance Options anywhere in the document. Allowing mixed
should be amended to clarify that Cll Permittees may utilize multiple Compliance Options to usage of Compliance Options will greatly increase the
fulfill permit requirements. administrative burden for both Los Angeles Water Board and
WMG staff, and there is not enough justification for
implementation of mixing Compliance Options at this time.
2.28 Under Water Code section 13300, “whenever a regional board finds that a discharge of waste | Issuance of a TSO at this point in time would be premature.
is taking place or threatening to take place that violates or will violate requirements Although California Water Code sections 13300, 13308, and
prescribed by the regional board, or the state board . . . the board may require the discharger | 13385 allow the development of terms for Time Schedule
to submit for approval of the board, with such modifications as it may deem necessary, a Orders, the Los Angeles Water Board is not required to adopt
detailed time schedule of specific actions the discharger shall take in order to correct or such orders. Moreover, when the Board considers issuance of an
prevent a violation of requirements.” The requirements of the Draft Cll Permit could lead to individual TSO (or any permit-specific TSO, including a general
numerous violations by entities whose stormwater were not previously regulated. This will TSO to extend compliance deadlines under the whole NPDES
have significant adverse impacts on small businesses that cannot afford compliance Permit) for compliance with effluent limitations, the TSO must
consulting services or the penalty fees. The Regional Board should preemptively adopt a satisfy CWC section13385(j)(3) at the time of the issuance. Here,
Time Schedule Order that Cll sites can enter with this Draft Cll Permit to better transition the | Cll permittees will have two years to enroll in the permit after its
regulated community into the Draft Cll Permit requirements. adoption, reflecting the phase-in period for Dischargers to select
their Compliance Option. If, after the period of two years, any
particular permittee or group of permittees need a TSO, the Los
Angeles Water Board will consider the specific facts and
determine whether a TSO is necessary at that time.
2.29 The Draft Cll Permit should incorporate No Exposure Certifications (NEC) and Notice of Non- | The Los Angeles Water Board notes that U.S. EPA's preliminary

Applicability (NONA). Under current regulations, if a condition of no exposure exists at
industrial facilities regulated under the Storm Water Program, then permits are not required
for storm water discharges from the facilities.32 Generally, industrial facilities wishing to take
advantage of the permitting exclusion must submit an NEC or NONA to the permitting
authority attesting to the condition of no exposure. Dischargers that meet the requirements of
the NEC are exempt from the SWPPP, sampling requirements, and monitoring requirements
of an Industrial General Permit. The purpose of the no exposure exclusion is to provide all
industrial facilities regulated under the NPDES Program, whose industrial activities and

designation has explicitly identified rooftops as an impervious
surface. Rooftops and sealed storage containers are common
methods of obtaining No Exposure Certifications through the
IGP. Both methods currently fall under U.S. EPA’s definition of
impervious surfaces. U.S. EPA’s preliminary designation also
explicitly identifies currently permitted sites with NECs as Cl|I
Permittees.
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materials are completely sheltered, with a simplified method for complying with the Clean The Los Angeles Water Board appreciates the commenter for
Water Act. identifying the gap in coverage for Notice of Non-Applicability
Here, the regulated CllI facilities should also be allowed to submit an NEC or NONA as there sﬂ;es. Sectlo.n 3.1 9f th.e. tentatl\{e Cl Pgrmngas be’en reylsgd to
are many locations that have impervious surfaces that are not exposed to vehicle traffic or re Iept pgrmlt applicability consistent with U.S. EFA's preliminary
other pollutant sources. These ClI facilities should not be overburdened with compliance designation.
costs when their stormwaters are clean. The Draft Cll Permit should also provide more clarity
as to existing industrial facilities that have submitted an NEC or NONA. It does appear that
the Regional Board has included these sites on the spreadsheet of affected facilities, but the
Draft Cll Permit does not provide clarity with respect to when these types of sites would
require coverage. For NONA sites, the Draft Cll Permit should be consistent with EPA’s
Preliminary Designation Memo and only require Cll coverage for portions of the site that are
not covered by the NONA and if those uncovered areas are 5 acres or greater.

3.1 EPA must First Adequately Promulgate the Residual Designation Prior to Cll Permit Adoption. | See response to comment #2.2. Please note that the subsequent

The Draft Cll Permit relies on the narrow U.S. Environmental Protection Agency’s (EPA)
NPDES stormwater permitting authority and Residual Designation Authority (RDA) provided
under the Clean Water Act Sections 402(p)(2)€; 40 C.F.R. § 122.26(a)(9)(i)(D); 33 U.S.C.
§1342(p)(2)€. EPA released their Preliminary Designation of Certain Commercial, Industrial,
and Institutional Stormwater Discharges in the Alamitos Bay/Los Cerritos Channel Watershed
and the Dominguez Channel and Los Angeles/Long Beach Inner Harbor Watershed in Los
Angeles County” (Preliminary Designation) on July 2022. EPA must first promulgate their
Final Designation prior to any process initiated by the LA Water Board; thus, the Draft ClI
Permit is entirely premature and parallel processes by the federal and regional agencies is
inappropriate.

PMSA has many legal concerns with the Preliminary Designation attempt by EPA, including
nonadherence to federal administrative requirements, exceedance of the statutory authority
for Residual Designation, and inadequate and insufficient evidence to support the initial
modeling and designations proposed. Details on these justified concerns are offered below,
and were also submitted directly to EPA under a separate comment letter dated October 24,
2022.

[See comment letter from the Pacific Merchant Shipping Association for subsequent 28
comments, which are outside the scope of the action before the Los Angeles Water Board.]

28 comments in this letter are related to U.S. EPA’s preliminary
designation memo and are outside the scope of the action before
the Los Angeles Water Board.
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3.30 The Draft ClIl Permit is lacking necessary modeling. The EPA data includes Zinc and Copper | The Los Angeles Water Board is not required to conduct
only, yet the LA Water Board has attempted to include 15 additional pollutants, not discussed | modeling for all pollutants. See response to comment #2.3.
in the preliminary Designation nor the original petitions, with water quality and sediment
based effluent limitations. Reference Tables 1 — 4 of the Draft CIl Permit. The agency is
required to conduct modeling and provide an analysis for all pollutants. Pursuant to 40 C.F.R.

124.8, the LA Water Board must publish “significant factual, legal, methodological and policy
questions considered in preparing the draft permit.” These parameters must be shared with
stakeholders prior to moving forward with Permit adoption.

3.31 Terminal operators at the Ports of Long Beach and Los Angeles (Ports) have proven to be U.S. EPA’s preliminary designation includes the unpermitted
environmental stewards by investing millions of dollars in storm water management, including | portions in the Ports’ commercial or industrial areas discharging
deploying Best Management Practices (BMPs) and new technologies to reduce pollutants. to the inner and outer harbors that must be regulated by the
These investments and strategies have improved water quality in the Harbor waters. PMSA tentative CIlI Permit.
affirms that the Draft Cll Permit need not apply to the Ports based on measures and permit The tentative Cll permit offers Permittees three Compliance
coverage already implemented. Further, marine terminals are highly valuable property with Options. Permittees should characterize their sites, select BMPs
unique operations in a dense but substantial facility footprint within the Port complex. It would that are.well-suited to facility characteristics and détermine the
be impossible to deploy particular infrastructure and storm water technologies, which are most feasible and cost-effective compliance option to meet the
largely not cost effective. It is also unclear if such technologies for adequate capture, requirements of the tentative Cll Permit. Since the volume
infiltration and/or evapotranspiration are readily available or proven to be successful for a reduction measures (Compliance Optioﬁ 2) and direct
marine terminal environment. These matters must be considered by the LA Water Board prior demonstration of compliance (Compliance Option 3) are also
to adopting a permit with effluent limitations. 33 U.S.C. 1314(b)(4); 40 C.F.R. 125.3(d). Itis included in the IGP, information and experience should be
clear that the LA Water Board did not consider practical feasibility in drafting the Draft ClI available to determ’ine costs, performance and feasibility of these
Permit, nor the EPA in its Preliminary Designation, in endeavoring to incorporate publicly- options for a ClI facility ’
owned seaports and marine terminals. The Ports of long Beach and Los Angeles handle 40% '
of all US containerized cargo; unintended consequences from such untenable and costly
storm water obligations could further exacerbate market share loss from west coast and
Californian ports, increase and shift congestion and also be detrimental to union labor.

3.32 The Draft CIl Permit proposes three Compliance Options, all of which are not feasible for As stated above, Compliance Options 2 and 3 are also allowed

marine terminals, or, in the very least, do not provide adequate details to even analyze
feasibility.

as compliance options for the IGP and include standard
practices to comply with stormwater and NPDES permits;
therefore, information is plentiful to perform a feasibility analysis.
To allow a cost comparison with Compliance Option 1, the Los
Angeles Water Board is working with the WMGs to identify a fee
structure for Cll facilities to participate in regional BMPs in the
WMGs’ approved WMPs. Information regarding the fee structure
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developed by the WMGs will be provided prior to the deadline for
Permittees to submit Permit Registration Documents specifying
the selected Compliance Option.
3.33 Compliance Option 2 calls for the discharger to “design, implement, and properly operate and | Please see response to comments #3.31 and #3.32, which

maintain stormwater controls (structural and/or non-structural BMPs) with the effective
capacity to capture and use, infiltrate, and/or evapotranspire all NSWDs and the volume of
runoff produced up to and during an 85th percentile 24-hour storm event.” Draft Cll Permit §
8.2. This is entirely impractical for marine terminals based on the sheer size, dense location
at the terminus of the watershed and large volume of runoff. The County of Los Angeles
Department of Public Works estimates that marine terminals are estimated to receive an
average of 0.30 inch of rainfall depth, which equates to millions of gallons of rainfall to be
captured, based on the impervious land acreage. There is no technology that would meet
these requirements for the storm event described.

Irrespective of the unsuitability for marine terminals, the following issues are identified. The
basis for the volume-based requirement in Attachment | of the Draft ClI Permit is unclear and
appears to align with the requirements in Attachment | of the IGP, which requires Dischargers
have the capacity to eliminate discharge from the volume of runoff generated by the 85"
percentile 24-hour storm event on a daily basis. The modeling performed to establish this
requirement in the IGP was designed for the Los Angeles River Watershed only, thus, the LA
Water Board cannot rely on the same justification. Similar modeling for the two Watersheds
identified would first need to be conducted to justify this requirement.

This is a significantly larger standard than the volume of runoff generated from the one-time
85" percentile, 24-hour storm event required under the MS4 Permit new development or
redevelopment program Low Impact Development (LID) design requirements. Many facilities
have implemented site-specific BMPs to satisfy LID requirements for new development or
redevelopment standards using the 85" percentile, 24-hour storm event and the current
language would likely require these facilities to redesign/reconstruct many of these BMPs.
The design storm retention standards in the Draft Cll Permit should remove the daily basis
requirement and align with existing design storm retention standards. It should also be noted
that the design criteria referenced in Attachment | is a volume-based standard and not a flow-
based standard, as described in Attachment F, § 4.9.

explain that Compliance Option 2 is one of three choices for
marine terminals. Also, in addition to onsite infiltration,
Compliance Option 2 allows for a combination of approaches to
reduce the volume of runoff from a site including diversion to a
sanitary sewer treatment facility, to an on-site facility for on-site
use, or to a regional reclaimed water distribution system.
(Attachment I, section 1.1.2).

Attachment |, section 1.1.4 presents the 85th percentile, 24-hour
storm event volume requirement and it specifies a 24-hour
drawdown time consistent with the IGP. As with the IGP, the
design storm standard for the onsite compliance option is the
volume of runoff produced up to and during the 85th percentile
24-hour precipitation event based upon local, historical
precipitation data and records. To demonstrate the technical
rationale for the IGP onsite compliance option (IGP, Fact Sheet,
page 33), the modeling performed in the IGP used the Burbank
Airport rain gauge to determine an appropriate statewide
approach for BMP volume calculation method for the 85t
percentile 24-hour runoff volume (Straight Calc method) and the
storm water samples from the Los Angeles River Watershed to
determine the most appropriate drawdown time (24 hours)
prescribed in the IGP, Attachment |. The statewide IGP design
storm standard and the 24-hour drawdown time in the tentative
Cll Permit considers local conditions and is appropriate for
application statewide, including the CIl watersheds.

While the Straight Calc method and the 24- hour drawdown
requirement yield a greater design volume as compared to the
performance requirements in the MS4 Permit’'s new development
or redevelopment program, the IGP’s design storm approach is
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more appropriate to use for the tentative Cll permit because the
MS4 new development/redevelopment requirements are not
strictly intended to achieve WQBELSs like the tentative Cll Permit
Compliance Option 2 and the IGP onsite compliance option.

The reference to a flow-based standard has been deleted in
section 4.9.2.1 of the Fact Sheet.

3.34

The requirement to meet Maximum Contaminant Levels (MCLs) outlined in Attachment |
§1.4.6 et al. at the point of infiltration discourages use of infiltration as a BMP, especially for
facilities located in areas with deep vadose zones. As stormwater infiltrates through the
vadose zone, the soil acts as a natural treatment media to remove pollutants such as heavy
metals. Several studies demonstrate that metals are retained in the upper soil layers via
adsorption. The restriction for not allowing monitoring devices such as lysimeters to
demonstrate compliance with MCLs for drywells is without merit, especially for drywells
located in areas where there is significant vadose zone present (e.g., the depth to
groundwater is greater than 10 feet from the base of the drywell). Instead, the use of
monitoring devices such as lysimeters should be encouraged to demonstrate compliance with
MCLs.

Attachment | specifies groundwater protection measures by
requiring a demonstration that all influent entering or exiting the
infiltration BMP meets MCLs.

While we recognize the treatment capability of soil, pre-treatment
is necessary to limit the amount of gross pollutants passed into
the infiltration system, which can be damaged by sediment and
oil. Itis also not good practice to exhaust soil treatment
capability for primary treatment of pollutants entrained in
stormwater from Cl| activities. At decreased soil pH, heavy
metals can become mobile in soil and impact groundwater
quality. The requirement to demonstrate compliance with the
MCLs, including secondary MCLs, via pretreatment controls prior
to infiltration or via lysimeter is necessary to protect groundwater
quality and is necessary to meet Basin Plan requirements.

The restriction on the use of monitoring devices such as
lysimeters to demonstrate compliance with MCLs for drywells is
consistent with the IGP requirements and this approach to
groundwater protection. Storm water capture and infiltration dry
wells are considered Class V wells. The Discharger must register
under the U.S. EPA Underground Injection Control Program as
operating a Class V well if storm water is disposed of via storm
water capture and infiltration dry wells or another BMP with a
direct discharge to groundwater.

3.35

In addition, secondary MCLs are established as guidelines to assist public water systems in
managing their drinking water for aesthetic considerations, such as taste, color, and odor.
Thus, it is recommended to remove the requirement to meet secondary MCLs.

The State Water Board adopted the Sources of Drinking Water
Policy (State Water Board Resolution No. 88-63) in May 1988.
This policy states that all surface waters and groundwater in the
State are considered suitable, or potentially suitable, for
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municipal or domestic water supply and should be so designated
by the regional water boards with certain exceptions. Except
beneath the Ports, groundwater underlying most of the 2
watersheds (West Coast and Central subbasins in the Coastal
Plan of Los Angeles) are identified with existing MUN beneficial
uses. To protect MUN beneficial uses, the Basin Plan identifies
water quality objectives including secondary MCLs.
3.36 As described in detail in the deficiency data and modeling sections above, EPA alleges in the | Please see response to comment #2.3 regarding inclusion of

Preliminary Designation that all Cll facilities contribute to impairment and only Zinc and WQBELS for pollutants in addition to zinc and copper.

Copper have been modeled. The agencies have not provided the legally required analysis for

all pollutants, as identified in Tables 1 — 4 of the Draft Cll Permit, and this absence of an

appropriate pollutant source assessment process makes Option 3 untenable. The limited data

do not support the requirement for Cll facilities to monitor for every parameter, including

Polychlorinated Biphenyls (PCBs), Polycyclic Aromatic Hydrocarbons (PHAs), pesticides, and

bacteria. Most facilities would not have an understanding of baseline concentrations of these

parameters and, more likely, are not sources. Zinc is being considered as the “limiting

pollutant” and the LA Water Board states that if the discharge of zinc is controlled, then the

discharge of other pollutants would be controlled. The approach of utilizing zinc as a

surrogate parameter to examine the discharge of all pollutants of concern is insufficient and

the LA Water Board must conduct the necessary technical modeling and sufficient justification

prior to devising Option 3.

3.37 Additional issues remain for Option 3. Tables 2 and 4 of the Draft Cll Permit include a Attachment E, Monitoring and Reporting Program, section

requirement to collect “stormwater-borne sediment” for comparison to interim concentration-
based sediment allocations. The sampling methodologies and volume of stormwater
necessary to collect sufficient mass of sediment for analysis is not feasible. The State Water
Resources Control Board (State Water Board) performed a detailed analysis of these same
sediment allocations during the development of the IGP and stated the following:

“For the pollutant concentrations to be measured, a sufficient volume of stormwater must be
collected to obtain suitable quantities of Total Suspended Solids (TSS) to analyze the filtered
bulk sediment. These methods require from 30 grams (30,000 milligrams) of suspended
solids or up to 100 grams (100,000 milligrams) to accommodate for potential re-analysis or
for quality control.”

And

2.2.2.2.6, has been added to the tentative Cll Permit to provide
an alternative process to determine compliance with the
sediment-based effluent limitations that would not require the
collection of large volumes of stormwater.

Order No. R4-XXXX-XXXX Response to Comments dated November 2, 2023

53



Comment
Number

Comment

Response

“Directly implementing the interim sediment targets would be impractical, costly, and not
aligned with the monitoring requirements in this General Permit...”

Therefore, based on our own analysis, if the TSS concentration in stormwater is 100 mg/L,
between approximately 80 gallons (30 grams of sediment) and 265 gallons (100 grams of

sediment) would need to be collected and filtered for each sample location. To address the
impracticability of this approach, the SWRCB relied on the meeting a numeric action level

(NAL) of 100 mg/L for TSS in stormwater discharge samples.

The State Water Board further explained the rationale used to establish a NAL for TSS, rather
than a numeric effluent limit (NEL) as:

“Because these [Total Maximum Daily Load] TMDLs associate receiving water bed toxicity
targets to discharges of OC pesticides, PAHs, PCBs, and metals bound to sediment control
measures so that sediment-bound particulates do not leave an industrial facility’s property
and settle in the receiving water bed via storm water discharges and authorized NSWDs.”
And “since these [wasteload allocations] WLAs are assigned to be met in the receiving water
and are intended to control sediment pollutant loading into the impaired water, compliance
with this General Permit’s TSS annual and instantaneous maximum NALs is sufficient for
compliance with the WLAs.”

3.38

Further, Table 3 of the draft Cll permit incorporates effluent limitations which are inconsistent
with TMDL final allocations for Dominquez Channel Estuary and Greater Harbor Waters in the
IGP. Table 3 includes WLAs for copper at 3.73 pg/L and zinc at 85.6 ug/L. However, “the
concentration-based WLAs are translated to instantaneous maximum [Numeric Action Level]
TNALs because the WLAs are assigned to be met at the receiving waters and not at the point
of discharge. The assigned WLAs of copper, lead, and zinc are based on the Criteria Chronic
Concentration, and is inappropriate to assign to stormwater discharges. Therefore, the
California Toxics Rule (CTR) Criterion Maximum (acute) Concentration is applied to
Responsible Dischargers.” The Cll Permit should include a similar approach as the IGP and
allow NALs rather than effluent limits at the point of discharge if a WLA is assigned to be met
at the receiving water.

The tentative Cll Permit focuses on effluent limits rather than
NALs.

The tentative Cll Permit is being issued to implement the
adopted TMDLs in response to ongoing water quality
impairments in the watersheds. TMDLs are not self-
implementing. The tentative CII permit incorporates the WLAs in
the Harbors Toxics TMDL in accordance with the TMDL
implementation language. The tentative Cll Permit does not
include an iterative BMP improvement approach for
exceedances of NALs; it requires onsite implementation of
minimum BMPs as TBELS and strict compliance with the
WQBELS, expressed as numeric effluent limitations translated
from the WLAs in the TMDLs. Put differently, all WQBELs are
consistent with the WLAs in the TMDLs.
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Finally, to the extent that the commenter is concerned about IGP
overlap, please note that any overlap with the IGP has been
removed. See response to comment #1.18.

3.39 The lack of a design storm standard for treatment control further makes Compliance Option 3 | Not specifying a design storm for treatment control BMPs for
unsound. In order to comply with the NELs, Dischargers may need to consider treatment Compliance Option 3 allows for site-specificity in design and
control BMPs. Without any design criteria, Dischargers could potentially install treatment flexibility in demonstrating compliance with effluent limits.
cqntrols using a wi<_je variety of designs that may be gither deficient in aphieving compliance Flexibility in choosing and implementing appropriate treatment
with the water quality standards, or unnecessarily stringent and expensive. control BMPs on site may result in a variety of design and cost

considerations for dischargers to make in order to effectively
comply with WQBELSs.

3.40 Additionally, sampling all discharge locations is not feasible at marine terminals. Some The tentative Cll Permit does not allow for sampling and analysis
facilities are hundreds of acres and have dozens of sampling locations. The Draft Cll Permit | reduction contingencies. However, section 9.3.2.9 of the
should include provisions to allow for selection of alternative sampling locations and to tentative CII Permit allows for considerations of safety and
reduce sampling locations based on representativeness, similar to the IGP. The strict accessibility when identifying alternative sampling locations.
provision to collect samples for all discharge locations does not recognize many of the
conditions that exist at Port facilities and conditions that make the requirement infeasible to
implement, including:

e Many outfall locations at the Ports are either submerged or commingle with stormwater
from numerous upstream, off-site sources prior to discharge. To the extent a
representative sample cannot be collected or is inaccessible at the point of discharge,
identifying and sampling upstream catch basins and trench drains is the only method to
collect a representative discharge sample. This may require larger facilities to collect
samples from 50 or more locations to meet current draft Permit requirements.

e Some discharge locations are not within facilities’ boundaries and are not accessible for
sampling.

e Many marine terminals also have hundreds of scupper/over-water drains with small
tributary areas draining directly to the Harbor. These drains cannot feasibly be sampled.

3.41 Regarding Compliance Option 1, the Draft Cll Permit offers little by way of particulars for a Cll | The Los Angeles Water Board is working with the WMGs on

facility to securely select an option of contracting with a Local Watershed Management
Group. It was discouraging that the concept of a mitigation fund paid into by dischargers on a
level determined by a fair calculation, which PMSA and terminal operators discussed with
both LA Water Board and EPA staff during a March 22, 2022 meeting, was not included as an
option. It would likely be less onerous on both the regulated communities and the

ways to promote transparency with Compliance 1 to enable ClI
permittees to cost compare among compliance options.

Compliance Option 1 requires a formal agreement with a local
WMG to fund a regional project that shall be uploaded to
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administrator of such a fund while still accumulating considerable funds to address storm SMARTS. The primary goal of this Compliance Option is to
water quality, rather than entering into a formal agreement with a Local Watershed partner with a WMG to tackle the overall improvement of water
Management Group to fund regional projects. Many valid concerns surround this Option: quality in the two impaired watersheds -- the Los Cerritos
Channel and the Dominguez Channel --based on WMPs
approved by the Los Angeles Water Board.

3.42 The total 640 facilities identified could all opt for Compliance Option 1, and as marine As part of the reasonable assurance analysis, the WMPs
terminals incorporate an immense impervious footprint and the projects must be sizable predicted the pollutant reductions to be achieved with various
enough to treat the equivalent stormwater discharge (§ 8.1), there very well could not be watershed control measures, including low impact development,
enough projects for all dischargers. Further questions surround who determines the size and | nature-based solutions, and regional projects, to meet effluent
proportion adequacy of the project. limits and receiving water limits by the TMDL compliance dates.

By requiring that regional projects under Compliance Option 1 be
included in Board-approved WMPs, the permit ensures that the
regional projects will be designed, constructed, and maintained
to attain effluent and receiving water. There are several existing
regional BMPs and others in planning, design or construction
phases. These regional BMPs are intended to operate in
perpetuity and will require proper operation, maintenance and
upgrades, as needed. See also response to comment #12.12.
3.43 Regarding Compliance Option 1, no calculation is offered on how funding amounts are Los Angeles Water Board staff are coordinating with Watershed

determined, nor a minimum funding amount. Can the Local Watershed Management Groups
determine different rules, such that facilities in one Watershed area could have an unfair
advantage and lower cost of compliance?

Management Group representatives to determine an equitable
fee schedule considering the pollutant contribution factors in the
tentative CII Permit. The funding level or participation fee must
consider the volume of stormwater and NSWDs, and pollutant
contribution from the CII facility as indicated in Section, 8.1 of the
tentative CII Permit. However, since the WMGs will administer
and incur costs in program management, details of the funding
terms of the legally binding agreement to participate in
Compliance Option 1, including the schedule of payments,
should be developed by the WMGs as they are subject matter
experts on the costs and various funding sources available to
implement the WMPs.

The Los Angeles Water Board has updated the Fact Sheet,
Section 4.9.1.2 with regards to Compliance Option 1. The term
“funding” was clarified to explicitly include initial capital cost,
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operations and maintenance, project revision and enhancement,
and any other supplemental work.

3.44 Under Compliance Option 1, Does the LA Water Board need to review the agreement before | The Los Angeles Water Board is not a party to the agreements
execution to then verify a discharger is in compliance with the Cll Permit obligations? Can the | and will not have a role in reviewing or rejecting agreements. Cl|
LA Water Board reject an agreement that the Local Watershed Management Group and Permittees will need to enter into an agreement with the WMG
regulated party find agreeable? for participating in regional BMPs in an approved WMP and

upload a fully executed agreement into SMARTS. The CII
Permittee, in conjunction with the WMG, should ensure all
requirements are met prior to submittal of documents.

3.45 Under Compliance Option 1, does one-time funding for a project meet the obligations going The terms of the agreement with the WMGs will specify the
forth, or how is compliance determined over time for permittees? duration of the funding and may vary according to both parties’

needs. For Compliance Option 1, Cll Permittees need to report
annually any changes in the agreement with the WMG as
specified in the tentative Cll Permit.

3.46 Under Compliance Option 1, what are the basic BMPs that the Watershed Group could Section 8.1.2.3 of the tentative CII Permit, which required the
require, as currently proposed in the Draft Cll Permit, and does the cost of implementing agreement between the Discharger and the WMG to include site-
those stacks with the project funding amount? specific pollutant control measures required by the WMG, has

been removed in the revised tentative Order.

3.47 Under Compliance Option 1, if the areas currently covered under the IGP are moved under The revised tentative Cll Permit no longer allows current IGP
jurisdiction of the Cll Permit and Option 1 is chosen, what are the obligations for those facilities with unpermitted Cll areas to obtain full site coverage
specific areas? What if the BMPs identified by the Watershed Group are less stringent than under the tentative Cll Permit.
those already deployed at the area in question?

3.48 The Draft CIl Permit requires clarity regarding the types of facilities the permit seeks to The types of facilities (Cll Sites) and the Legally Responsible
regulate as well as the entity that will be subject to regulation for each facility. The draft Party (LRP) who may apply for permit coverage are defined in
Permit language lacks clarity with respect to applicability and is inconsistent when referencing | Attachment A, “Acronyms and Definitions”.
applicable sites. The unique facility types, beyond ‘industrial,” must be defined for those that . ot .
the LA Water Board seeks to regulate and whom the responsible party is. The LA Water Additionally, appllca,blllty O.f the. permit hag been }deated to
Board and EPA are urged to coordinate to develop clear definitions and scenarios related to reflect the U.S. EPAs designation memo in Section 3

. ) . . . . —_ L “Applicability” and clarifies private ownership, private operation
prlvatle owne_rshlp, private operation, public ownership of facilities and clear responsibility for and public ownership of facilities.
permit compliance.
3.49 Additionally, utilizing Standard Industrial Classification (SIC)/North American Industry U.S. EPA’s preliminary designation of Cll parcels that must be

permitted in the two watersheds do not specify SIC/NAICS like
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confusion to whom and what is attempting to be regulated, as ‘commercial, industrial, and the IGP. Rather, the designation is based on parcel and land use
institutional’ terminology is extremely vague and potentially subjective. information within the watersheds.

3.50 Notwithstanding the practicality and availability of such best conventional pollutant control BAT and BCT guidelines apply to the minimum BMPs that define
technology (BCTs) and best available technology economically achievable (BATs), the the TBELSs for this order. As stated in Fact Sheet section 4.5.2:
economic impacts and cost-benefit factors are required to be analyzed when considering .-

Permit requirements. Permit writers, under 40 C.F.R. 125.3(d)(2), are compelled to analyze ERAePI;o(sS:\;geles Water Board has selected minimum
« : ) . ion 6.1.5 of the Order) that are generally
the comparison of the cost and level of reduction of such pollutants from the discharge from . i - .

. ) applicable at all facilities. Due to the diverse ClI sites
publicly owned treatment wprks to the”cost and level of“reductlon of suph pollutants from a covered by this General Permit, the development of a
class or category of industrial sources” from BCTs and “the cost of achieving such effluent more comprehensive list of minimum BMPs is not
reduction” for BATs. 40 C.F.R. 125.3(d)(3). Attachment F § 3.11.4 of the Draft Cll Permit . : i

) . . . . ) currently feasible. The selection, applicability, and
attempts to palm oft two paragraphs as its “Economlc ConS|derat|onlwh|Ie Iacklng_gnt,/’ effectiveness of a given BMP is often related to facility-
monetary context with the pardon that the “the costs of the BMPs will vary by facility.” The LA iy :
. o : specific facts and circumstances.

Water Board must conduct a factual economic analysis prior to attempting to adopt

technological requirements. Although the Permittee may select Compliance Options 2 or 3,
which may require that the Permittee implement BMPs beyond
the minimum, these compliance options are for WQBELSs, not
TBELs.
See also response to comment #2.10 and #2.12.

3.51 While the LA Water Board has indicated sites with a No Exposure Certification (NEC) under The tentative Cll Permit has been updated to clarify and include
the IGP and those submitting a Notice of Non-Applicability (NONA) are required to obtain facilities with an NEC and a NONA consistent with the U.S. EPA
coverage under the Draft Cll Permit, the Permit does not provide clarity with respect to when | preliminary designation. Please refer to section 3.1 Applicability
these types of sites would require coverage. For NONA sites, the Draft Cll Permit should be | of the revised tentative Permit.
consistent with the Preliminary Designation. For purposes of timing for submittal of enrollment under section

3.4, existing dischargers, including dischargers with an NEC or
NONA, applying for coverage under this Order must submit an
NOI and SWPPP within one (1) year and Compliance Option
Documents within two (2) years of the effective date of the
tentative CIlI Permit.

3.52 As an EPA Designation, and a subsequent National Pollutant Discharge Elimination System Comment acknowledged. All necessary procedures and

technical, economic and environmental analyses have been
appropriately and faithfully conducted and made publicly
available before the Los Angeles Water Board acted on the
tentative CIlI Permit.
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the future. Of note, the veto was accompanied by the justification that “the Water Board has

existing authority to set priorities, make findings, and determine the necessity of new storm

water regulations. This bill would result in significant new costs in the millions of dollars.”

4.1 As you well know, the Western States Petroleum Association (WSPA) members who have The applicability of the tentative Cll Permit is based upon
facilities in the designated watersheds already work with the LA Regional Board and State U.S.EPA’s preliminary designation. Prospective Cll Permittees
Water Resources Control Board (SWRCB) to ensure they are compliant with their established | have been explicitly identified in U.S. EPA’s preliminary
permit requirements for stormwater and non-stormwater discharges for a variety of pollutants. | designation memo as significant contributors to pollutant loading
Under the draft Cll Permit, it would require these WSPA members to also obtain coverage in the receiving waters. U.S. EPA’s preliminary designation
under the draft Cll Permit irrespective of whether the already permitted portion of the facility defines the applicable threshold of either imperviousness or total
that is not covered by the Industrial General Permit (IGP), or another site-specific permit acreage of the parcel for facilities subject to regulation under the
meets the 5-acre impervious surface threshold that the non-permitted facilities would trigger | tentative Cll Permit, regardless of their being subject to another
for coverage. In this regard, the draft Cll Permit would impose yet another layer of regulatory | permit.

.burden. on permitte_d facilitieg even if the nlqn-permitted portiorj_s of thg facility property are not Order section 3.1 has been revised and expanded to clarify

impervious, yvhlch is the basis of applicability fqr. cher Cll entities. This seems t.o raise an applicability and better align with the language used in U.S.

issue of equity between currgntly rggulated facilities where the scope of regulation would be EPA's preliminary designation. The tentative Cll Permit will

expanded regardlegs of the imperviousness of the prqperty at 5-acr§s.9r more a.nd those that provide coverage for the portion that is not permitted by the IGP.

have 5-acre impervious surface that have not shared in the responsibility for their pollutant » . . . : .

loading. Ultimatelv. the draft Cll Permit should onl vt lated facilities that h 5 A facility with no impervious surface meeting the applicable

9 >y, 1 . It should only apply 0 reguiated faciities that have threshold is not subject to the tentative Cll Permit.

acres of unpermitted impervious surface, not to all facilities with a 5-acre parcel that is

already covered by a permit irrespective of impervious surface acreage that is not covered by | Based on comments received from other interested parties, the

current permitting. tentative CIl Permit has been revised to exclude the option for

" . . . faciliti rmi nder the IGP ver nder th

Agdlltlonally, those properties with greater than 5-acres that may have unpermitted . tzﬁt;tﬁlse%all Ptetrergi’g -theost e ?n dCZ st:?albggiloitiZse%:t gjbrtnitete dan

wildlife/natural/wetland area should not have thes.e .natural areas count towards their 5-acre NEC and those excluded from IGP regulation with an NONA will

thregholc_i: As currently draf.ted,_ the draft CI.I Permit is n.o.t clear about the scope and be regulated consistent with U.S. EPA's final designation memo.

mperios.” Faciities should not be evaluated for compliance based on | NEC and NONA faciltes that have at east 5 total acres are

wildlife/natural/wetland areas where ClII activity is not demonstrated to have an effect or required to be regulated under the tentative ClI Permit

leakage onto these portions of a facility property. Further, these portions of a facility property, | The tentative Cll permit applies to 5-acre or greater parcels that

especially for already regulated sites, should not count towards the facility’s 5-acre threshold | discharge stormwater associated with Cll activities and does not

for required draft Cll Permit coverage. apply to discharges from wildlife/natural/wetland that are
separate from ClII activities and associated imperviousness.

4.2 Overarching these points is the lack of clarity regarding what the draft Cll Permit considers To clarify what is considered as an impervious surface,

“impervious surface.” Traditional interpretation would suggest such surfaces would be paved

definitions of impervious surface and imperviousness have been
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with concrete or asphalt; however, the interpretation for the purpose of draft Cll Permit added to the tentative Cll Permit. Graveled areas around

coverage is unclear if “imperviousness” is limited to just these forms of non-natural surfaces pipelines and rail lines are considered “impervious” under the

or if the intent is to be broader to incorporate gravel portions of a property, as an example. newly added definitions.

This s bty mportantfr fciles ha may heve pipeins o 2 Ines comig 811om | the surface ares o the coniquous ppelines o il ines are

faciliti{ag topdraft Cll Permit coverage whethger or ﬁot the area around the pipeline is J owned or operated by the facilty, this area should be considered
) . " o ) for coverage under the tentative Cll Permit. However, the

considered in the traditional impervious” sense (cqncrete and asphalt paved). Ultimately, responsibility for areas that are “rights of way” or “easements” in

V\/SP_A strongly urges the LA Regional Board to clarify that surface area for the purpose of the County Assessor’s record will be based on the

pipelines and rail lines that are not asphalt or concrete paved do not count towards, nor are easement/right of way agreement

subject to, a facility’s 5-acre threshold scope for draft Cll Permit coverage. Similarly, areas '

that have pipelines, rail lines, and utilities that are considered “rights of way” or “easements”

should not be in scope for draft Cll Permit coverage and compliance obligations.

4.3 Finally, the draft Cll Permit does not appear to contain any exemptions other than if a facility | Section 3.1.4 of the Order specifies that a facility with an
is less than 5-acres. In this regard, it is unclear whether a facility that has a site-specific individual NPDES permit with more specific requirements that
permit from the LA Regional Board is required to also obtain coverage under the Cll Permit. If | include discharges from CII activity and associated impervious
the facility with such a permit has incorporated the non-industrial portions of the facility into areas can be covered under the individual permit. The
their site-specific permit, they should not be required to also obtain the CII Permit coverage; applicability of the tentative Cll Permit to that discharge shall
these facilities should be exempt from the draft Cll Permit. For any such facility with a site- automatically terminate upon the effective date of the individual
specific permit that has not incorporated the non-industrial portions of the facility into the permit.
permit, the facility should be provided the option to incorporate the additional requirements of
the draft Cll Permit into their site-specific permit rather than having to obtain separate
coverage. Such site-specific permits are often highly customized for that facility based on the
facility characteristics and agreement already in place with the regional board.

4.4 WSPA and its members encourage the Board to direct staff to define key terms within the To clarify what is considered as an impervious surface,
regulation for clarity of scope, impact, and compliance. As previously suggested, such an definitions of impervious and imperviousness have been added
example should include a definition of “impervious surface” so as to provide greater clarity for | to the revised tentative Cll Permit. Please see Attachment A —
regulated facilities, external stakeholders, and regulators. We strongly urge such a definition | Acronyms and Definitions.
not include gravel areas where infiltration can occur and be limited solely to concrete and
asphalt paving where infiltration cannot occur.

4.5 As it relates to the scope of pollutants covered, the draft Cll Permit lacks clarity on how Since discharges covered under the tentative Cll Permit consist

naturally occurring background, aerial deposition, and run-on pollutants from other sites are
treated and whether there is a mechanism to demonstrate they are not a result of Cll activity
on the facility site. The draft Cll Permit should provide a mechanism for facilities to be able to
demonstrate and avoid noncompliance for pollutants that are deemed to be background

of runoff generated from impervious areas, there will be no need
to determine background sources. Impervious surfaces allow
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sources or from other facilities/properties. Additionally, clarity should also be provided relative | little or no infiltration, pollutants can build up and run off ClI

to compliance obligations associated with aerial deposition of pollutants on rooftops, paved facilities during rain events.

surfaces that may have no relationship to the Cll activity of the facility site.
However, the Los Angeles Water Board will evaluate on a case
by case basis any demonstration that run-on from a neighboring
property caused or contributed to a Cll Permittee’s exceedance
of the NELSs.

4.6 Specific to zinc, we urge the Board to review and align the threshold requirements for zinc The zinc effluent limitations in the tentative CII Permit are
under the draft Cll Permit with the IGP for consistency and feasibility. It is WSPA's consistent with the adopted TMDLs.
unders;[andllrlwlg thst t_tt1ere Tay be a qtl)slcrfepaélﬁ 'n.lt.',:.e tr;resholdls b:évﬁ.en tTIe twotthhat, i In response to the comment on the Biotic Ligand Model, the
accurate, will make It nearly Impossible for 1/ 1aciiiies to comply. Additionatly, as the tentative CIlI Permit will consider the most current data available
SWRCB continues its work relative to the Biotic Ligand Model for zinc and copper and to the during the 5-year permit renewal cycle
extent changes are determined appropriate for such constituents, the draft Cll permit should '
be clear that such changes will become applicable automatically for Cll permittees
irrespective of any formal update to the draft Cll Permit.

4.7 Given many regulated facilities in the designated watersheds and statewide have been The tentative Cll Permit requires a SWPPP and minimum BMP
working to comply with permit requirements via best management practices (BMP) and implementation to meet TBELs and Compliance Options to meet
treatment systems for various pollutants for decades, it is important that the draft Cll Permit WQBELSs. If the BMPs already installed meet or exceed the
take such efforts into account for the purpose of facility compliance. At minimum, the draft Cll | minimum BMPs requirements for TBELs as well as the
Permit compliance options should be revised to provide credit for BMPs / treatment systems | Compliance Option provisions for the WQBELSs in the tentative
that have already been in place for compliance purposes for the relevant pollutants. Cll Permit, there is no need for any further onsite BMP

implementation to be in compliance.

4.8 In terms of the compliance options provided within the draft Cll Permit, WSPA and its Sections 3.2.1 and 8 of the tentative Cll Permit provide general

members appreciate the Board'’s efforts to provide for different means to ensure compliance.
That said, with regard to Compliance Option #1, the draft Cll Permit is silent as to the details
and expectations for Watershed Management Groups (WMG) in working with Cll permittees.
Can they be denied participation or is the WMG required to take all who wish to participate?
What guides the WMG'’s setting of fees? What assures permittees the WMG will invest the
agreement fees for the purpose of ensuring compliance with the draft Cll Permit provisions?
Is the permittee who enters into an agreement with a WMG deemed in compliance
automatically? For those facilities who pay into a WMG that are also subject to the Measure
W Tax, should their level of contribution to the agreement be lower than a facility who is not

requirements and guidelines for the WMGs and the Discharger
regarding participation in funding a regional BMP (Compliance
Option 1) including a fee structure that considers stormwater
volume and pollutant contribution from the facility. We expect the
WMGs will develop a fee structure that incorporates the
requirements in the tentative Cll Permit and considers their
administrative cost and other sources of funding to plan,
construct or operate the regional BMPs. Funding status and
sources and amount of funding secured for the regional BMPs
are reported regularly by the WMGs as part of their approved
WMP. These reports are published on our website
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contributing to avoid double dipping for the same stormwater and non-stormwater discharge
projects and purposes?

(https://www.waterboards.ca.gov/losangeles/water issues/progra
ms/stormwater/municipal/watershed management/baseline per
mittees/index.html) and/or available upon request.

WMGs cannot be compelled to broadly accept all Cll Permittees.
Both parties need to agree to the terms of a legally binding
agreement that are acceptable to both parties.

Entering into an agreement with a WMG is one of the
Compliance Options to comply with the tentative Cll Permit. ClI
Permittees who enter into an agreement with a WMG are
deemed in compliance with the tentative Cll Permit.

Los Angeles Water Board staff applaud Los Angeles County for
its Measure W tax initiative, which demonstrates alignment with
the Board's values and stated mission. However, the Los
Angeles Water Board is a State entity. County measures are
solely within the jurisdiction of Los Angeles County and have no
relationship with a State or federal NPDES Permit.

4.9

WSPA can appreciate it may be difficult to dictate in the scope of the draft Cll Permit the
details and expectations of WMGs, but to offer a compliance option that lacks clarity and that
can be different from one to the next seems ripe for challenges with participation. In this
regard, the Board could consider incorporating intent language into its adopting resolution, if
not the draft Cll Permit itself, to clarify the key issues and questions. Further, the Board could
also consider directing staff to work with stakeholders to develop WMG guidance. To this end,
WSPA would recommend the following issues be provided explicit clarity whether through
intent language in the adopting resolution or through detailed guidance:

— CII permittees who wish to join and work towards compliance on a regional scale
through a WMG should be permitted entry, presuming they are willing to abide by the
WMG’s requirements and cost structure.

— CII permittees who have entered into WMG agreements should be deemed in
compliance explicitly, based on it being a formal compliance option.

— The requisite fees paid by a Cll permittee to participate in a WMG shall be invested in
approaches that help ensure compliance with the draft Cll Permit provisions.

We appreciate the suggestions. Los Angeles Water Board staff
has coordinated with the WMG on various occasions during
permit development and provided guidance should they choose
to administer a program that allows Cll Permittees to fund a
regional project in their approved WMP.

The 5 suggestions listed are addressed in our response to
comment #4.8 above.
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Comment

implemented for the purpose of other permits are often designed for specific flow thresholds
and as such may not be able to accommodate additional flow capacity as would be required
by the expansion of coverage to all portions of a facility site. As such, those BMPS that have
been in place should be grandfathered in and credit should be provided for the pollutant
those BMPs are addressing.

Comment Response
Number
— For those facilities paying into a WMG who are also subject to the Measure W Tax,
clarity should be provided about what level of contribution is expected and needed to
avoid double dipping for the same stormwater and non-stormwater discharge projects
and purposes.
— Language should be incorporated to clarify how fees/funding are expected to be
assessed, which should be based on volume of stormwater/non-stormwater
discharged to the WMG not on a business or facility’s value.
4.10 WSPA also would note we are aware that a few facilities in the relevant watersheds are Section 8.1.2.3 of the tentative Order allows discharger
already coordinating with an MS4 and/or wastewater treatment facility to take and manage a | participation in a privately developed and/or managed
facility’s stormwater and non-stormwater discharges. The draft Cll Permit should provide stormwater project identified in the Watershed Management
further clarity that such coordination is applicable for being deemed in compliance under Group’s approved WMP. The approved WMP implements a
Compliance Option #1. We are also aware of facilities in the relevant watersheds that have watershed approach to attain water quality objectives in the
an agreement with a local municipality to take stormwater and non-stormwater discharges receiving water by the TMDL compliance date. As mentioned in
from municipal property during large storm events. For these coordination efforts, credit response to comment #4.2, this structure provides accountability
should be provided towards the facility’s compliance with the draft Cll Permit, and language and transparency via the monitoring and reporting requirements
should be included in the agreement with the WMG to provide a funding credit equal to the in the MS4 Permit.
volume associated with the municipal property discharge.
4.11 For facilities that are covered by the IGP, clarity should be provided about how the IGP Please see response to comment #4.1.
coverage and compliance is impacted (or not) by participating in this compliance option for
merely the non-industrial portions of their facility.
4.12 Relative to Compliance Option #2, while we appreciate additional compliance options, we Please see response to comment #3.33.
note that retention of the 85" percentile storm event is not a realistic compliance option in this
watershed for the vast majority of facilities. In this regard, clarity should be included in the
language that this compliance option may be met not only simply with capture, but a
combination of capture, reuse, retention, treatment, and/or sending to sewer system.
4.13 Finally, relative to Compliance Option #3, it is important to note that BMPs that have been If the installed BMPs meet or exceed the requirement of the ClI

Permit, it would not be necessary to replace or add to them.

The concentration-based limits in the Order originate from and
are consistent with the assumptions in the adopted TMDL
developed on a watershed and sub-watershed basis.
Additionally, mass-based limits are typically a less effective
means of regulating discharges where the operator has limited
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Additionally, for evaluating discharges, compliance with pollutant thresholds for the purpose control over the volume of the discharge, which for this permit is
of the draft Cll Permit should be based on a mass basis rather than a concentration basis for | directly a function of the amount of precipitation falling on the
discharges that are episodic (not regular). site. Dischargers do, however, have control over pollutant
Lastly, for pesticides where a facility contracts with an external company, consideration Zpurcles t:fat C%Md come mtq con’;act l\lN'th pr§0|p|tat|on and.
should be given and flexibility provided where Mosquito Abatement and Vector Control tr:rec’}y affect the tco?centt)ratlodnlp E{’O utanlts |r; stprrrl}wzta)tet:, ;
requirements by a municipality require usage for health and safety considerations that could erefore, concentration-based limits are also typically better Tor
impact pollutant loading in the watersheds. evaluating thg effectiveness of pollutant abatement activities for
stormwater discharges.
For the Mosquito abatement and Vector control comment, there
is a vector control permit 2016-0039-DWQ administered by the
State Water Board to regulate vector control related discharges.
Also, design consideration with respect to drawdown of
accumulated stormwater in retention or detention BMPs will
prevent or minimize vector issues.

4.14 Finally, rather than having the effective date of the permit and timelines for Cll coverage be Section 3.4 of the Order has been revised. Existing Dischargers
different for non-regulated and already regulated facilities, the draft Cll Permit should be clear | applying for coverage under this Order must submit an NOI and
that the effective date and timelines for coverage are the same for permitted and non- SWPPP within one (1) year and Compliance Option Documents
permitted facilities in scope. Permitted facilities should not be required to expedite coverage a | within two (2) years of the effective date of the Order. Existing
year earlier purely because they already have some semblance of coverage for industrial dischargers are those facilities that have been built and are
activity as compliance for the non-industrial portion of their facility may require all new BMPs | operational. New Dischargers must submit an NOI and
and/or compliance options that may take time to assess, develop and implement. Compliance Option Documents at least forty-five (45) days prior

to commencement of the authorized discharge.

5.1 We recommend that the LA Water Board provide the CllI Permittees with additional potential | The tentative Cll Permit is intended to give Permittees flexibility
funding mechanisms beyond agreements with local WMGs. For example, a Cll Permittee in terms of compliance. The Los Angeles Water Board agrees
should be able to enter into an agreement for a regional project (identified in a Watershed with the commenter and has revised section 8.1.2.3 of the
Management Program) with project proponents that are not affiliated with a WMG. tentative CIlI Permit. Cll Permittees will be allowed to fund

privately managed projects that have been documented and

incorporated into the WMP framework. However, a ClI

Permittee’s agreement must still be made with the WMG.
5.2 We recommend including a provision that Cll Permittees must also contribute a proportional | The Los Angeles Water Board has updated the tentative ClI

share of the regional project O&M and administration costs. This may require that the ClI
Permittee participate in a separate O&M Agreement.

Permit with regards to Compliance Option 1. The allowable use
of funding has been clarified in section 4.9.1.2 of the Fact Sheet
to explicitly include initial capital cost, operations and
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maintenance, project revision and enhancement, administrative
costs, and any other supplemental work. The details of the
funding terms of the legally binding agreement should be
developed between the WMG and the Cll Permittee.

5.3 A regional project funded in part by an upstream CIlI Permittee will capture pollutants from the | As stated in section 3.6 of the tentative Cll Permit, upon change
CllI site’s discharges in perpetuity. However, some time after the Cll Permittee provides the of ownership, the new Permittee shall apply for coverage under
funding, it may terminate coverage and transfer site operations to another entity. We the tentative Cll Permit by submitting Permit Registration
recommend including clarification as to how the WMG Agreement will address the Documents. As part of the Permit Registration Documents, the
management of fees paid by a former Cll Permittee when they transfer operation of the ClI new Permittee must choose a compliance option and provide a
site to another entity. legally binding agreement with the local WMG if Compliance

Option 1 is chosen. The details of the funding terms of the legally
binding agreement should be developed between the WMG and
the new Permittee. However, the Los Angeles Water Board
suggests that the agreement with the Cll Permittees include
provisions for early termination and transferability of participation
under Compliance Option 1 during the term of the agreement.

54 There may be instances where a Cll Permittee seeks to enter into an Agreement with a The tentative Cll Permit covers stormwater and authorized non-
WMG, but the two parties fail to come to terms. We recommend including clarification that in | stormwater discharges from ClI sites. Since WMGs are third
these instances, the WMG is not liable for a Cll Permittee’s potential noncompliance with its parties and are not subject to coverage under the tentative ClI
effluent limitations. Permit, they are not liable for a Cll Permittee’s failure to meet the

effluent limitations of the tentative Cll Permit. If an agreement
between the Cll Permittee and a WMG is not feasible, the ClI
Permittee must select one of the other two compliance options
specified in the tentative Cll Permit.

55 We recommend that the LA Water Board provide Cll Permittees with additional effluent The tentative CIlI Permit provides three different compliance

limitation compliance options. For example, prior to selecting a compliance option, Permittees
should have a timeframe to implement new and existing BMPs— including the Minimum
BMPs in Draft Cll Permit Section 6.1.5 and any structural BMPs in Section 6.1.6—and
determine through the monitoring required by Section 9 as to whether they are meeting
effluent limitations. If they do not meet effluent limitations after this timeframe, they would not
yet be noncompliant, however they would then have to select either compliance options 1 or
2.

options that a Permittee can choose to comply with the water
quality-based effluent limitations in section 7.2. The minimum
BMPs are a separate requirement as part of the SWPPP in
section 6.1. the Permittee may choose Compliance Option 3 and
demonstrate direct compliance with the effluent limitations before
considering Compliance Option 1 or 2. The additional time for
filing Permit Registration Documents specified in the tentative
permit is intended to provide permittees time to evaluate which
compliance option is feasible for their facility and plan for its
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implementation. Section 3.2 of the tentative permit has been
revised to clarify that the SWPPP is required to be filed with the
NOI and an updated SWPPP submitted as part of the Permit
Registration Documents. The numbering has also been revised
in the tentative CIlI Permit.

5.6 We recommended clarifying whether regional projects that receive funding must be new, or The WMG should establish a fee structure for Cll Permittees’
whether Cll Permittees can also contribute to existing projects. participation that would include funding both new and existing

regional projects. The allowable use of funding in section 4.9.1.2
of the fact sheet has been clarified to include cost for initial
construction, maintenance and operation, regional project
revision and enhancement, administrative and other
supplemental work.

5.7 Regarding the permit adoption date, as well as Fact Sheet Section 5.2 on the Notification of | Comment is noted. The due date for written comments on the
Interested Parties: As of the date of this letter, the LA Water Board is planning to hold a public | tentative Cll Permit was extended to October 24, 2022 and the
hearing to consider issuance of the Draft Cll Permit on December 8, 2022. We recommend public hearing date to consider issuance of the tentative ClI
that the LA Water Board postpone the hearing date, so that they (and the State Water Board) | Permit was postponed. The extension was to allow extra time for
can provide for more local and statewide stakeholder outreach and involvement prior to potential Cll Permittees to become more familiar with the
Permit adoption. The Cll Permit introduces significant hardships to its Permittees (e.g., in tentative Cll Permit so they could submit their written comments.
terms of compliance costs, implementation, and administration). At the same time, many Additionally, the tentative Cll Permit provides one year for
commercial and institutional site owners and operators may not be familiar with the NPDES submittal of an NOI. During that time, Los Angeles Water Board
Permit program in general. We expect that these site owners and operators will need staff has and will continue to reach out to potential ClI Permittees
outreach and assistance in understanding why they are now compelled by the LA Water to ensure that they understand why and how to enroll in the
Board to comply with such intensive NPDES requirements. tentative CIl Permit.

5.8 During the LA Water Board’s August 30, 2022, staff workshop on the Draft Cll Permit, LA Please see response to comment #2.20.

Water Board staff defined the Cll Permittee as the entity that has responsibility and control
over the runoff that leaves the site, and that this could be the property owner or the business
operator, or both. When the site owner is not the business operator, this might result in a
conflict as to who will enroll. If this enroliment option will remain in the Permit, to prevent
conflict and uncertainty, we recommend including a process that will identify a unique entity
that has responsibility and control over the runoff.
59 The EPA’s public notice documentation on the Preliminary Residual Designation state that Please see response to comment # 2.20. The tentative ClII

airports are excluded from the designation because they, “...are not controlled by private
entities, but rather by municipal departments and as such, are already regulated under

Permit has been revised to clarify the basis of airports’ exclusion
from the facilities that U.S.EPA is designating for NPDES
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Regional Municipal Separate Sewer System NPDES Permit Order No R4-2021-0105.” permitting. Please refer to Fact Sheet section 1.4, Permit Scope,

Following this reasoning, if 1) a site owner of a Cll site is a municipality and the business for specific language. Please note that comments related to U.S.

operator is a private entity, and 2) both parties consider the municipal property owner to have | EPA’s preliminary designation memo are outside the scope of the

responsibility and control over the runoff that leaves the site, then it is difficult to determine action before the Los Angeles Water Board.

who—if anyone—must enroll in the Permit. (Since the Municipal NPDES Permit regulates

municipal departments and as such exempts them from the Cll Permit.) We recommend

providing clarification to this in CII Permit Section 3.1. We also recommend including the

reasoning behind the airport exclusion in the Cll Permit Fact Sheet (Attachment F).

5.10 For larger developments like shopping centers that have many parcels within the Section 3.1, Applicability of the tentative Cll Permit has been
development, the Draft Cll Permit is not clear as to whether it applies to 1) only those CII revised consistent with the U.S. EPA preliminary designation.
parcels with greater than or equal to 5 acres impervious, or 2) the entire development. The U.S. EPA’s preliminary designation applies to any privately
former case would result in scenarios where only some ClIl parcel owners in a larger common | owned and unpermitted Cll parcel with five or more acres of
development are subject to the Cll Permit. We recommend providing clarification to this in CII | impervious surface.

Permit Section 3.1. The Discharger for the parcel subject to the tentative Cll Permit
has to arrange for controls for the runoff from the 5 acre and
greater parcel only. Private owners and operators of smaller
parcels within a common plan of development are not required to
file an application. See also comment 2.20.

5.11 Section 3.5 of the Draft Cll Permit states that a request to terminate coverage is applicable Clarifying language has been added to section 3.5, Notice of
“...if (a) operation of the facility has been transferred to another entity, (b) the facility has Termination. Los Angeles Water Board staff will evaluate
ceased operations, or (c) the facility’s operations have changed and are no longer subject to | requests for termination of coverage individually. Reduction of
the General Permit.” It is not clear from (c) whether the LA Water Board would accept an NOT | impervious area, although a desired condition, is not an
request if a Cll site: acceptable basis for termination of coverage of an enrolled

1) reduced its impervious area to less than 5 acres, or facmfty. Slmltlar.ly, sm:bdmsmn (t)ft;zlargelg tc:c avlg)ld P.?rtmlt inati
2) divides its 5+ acre parcel into parcels of less than 5 acres. requirements IS not an acceptable basis Tor Fermit termination.

We recommend clarifying these scenarios within this Cll Permit section.

512 We recommend providing clarification that—through the CIlI Permit, Municipal NPDES Permit, | During implementation of the tentative CIl Permit, the Los

or other means—the LA Regional Board will not require municipalities to identify and compel
unenrolled Cll site operators to enroll in the Cll Permit. Such responsibilities would pose a
significant and unfunded administrative burden to municipalities.

Angeles Water Board will continue to reach out to potential ClI
Permittees using available data. The tentative Cll Permit does
not require municipal permittees to identify and compel owners
and operators of unenrolled CII Sites to apply for permit
coverage.
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5.13 During the LA Water Board’s August 30, 2022, staff workshop on the Draft Cll Permit, USEPA | Sections 2.2 and 2.3 of the Fact Sheet provide a summary of the
staff stated that USEPA selected 5 impervious acres as the area-based trigger for basis for U.S. EPA’s preliminary designation at a level of detail
applicability—over 10 acres, 1 acre, or no minimum area—to balance pollutant load reduction | appropriate for permit findings to support permit requirements.
with administrative burden. We recommend including this explanation as a statement in the U.S. EPA’s preliminary designation memo and supporting
Cll Permit Fact Sheet (Attachment F). information provides the full rationale for designating the parcel

size(s) to be regulated.

5.14 The method to determine funding is described as, “...the funding level must be proportional to | The issue has been addressed in Section 8 of the tentative ClI
the NSWD and onsite stormwater volume to be addressed/total regional project stormwater Permit and is now expressed as a formula for additional clarity.
capacity”. We recommend expressing this statement as a formula or equation, as the forward | Additional text is added to allow for differences in approach and
slash “/” in the statement may not be immediately recognized as a division sign. to provide flexibility for establishing a fee structure related to

volume or similar metric and potential pollutant contribution on a
regional project level, multiple drainage areas, or watershed
scale.

5.15 Add the Long Beach Nearshore WMP to H-1. The Los Angeles Water Board has added the Long Beach Near
Shore WMP to the tentative Cll Permit, Attachment H-1, as well
as the Board webpage. Cll Permittees within the Long Beach
Near Shore boundaries may choose to participate in projects for
this WMP.

6.1 Option 1 needs to be more fully explained in the Permit. It appears that most facilities subject | Details on Compliance Option 1 requirements have been

to the new CII Permit will chose this Option since it appears more feasible and cost-effective | updated and added to section 3.2.1, and details on funding
than Options 2 and 3. levels for Compliance Option 1 have been added in section 8.

6.2 To improve the consistency in implementation of Option 1, the Regional Water Board should | Template agreements could limit flexibility between WMGs and
develop one or more agreement templates in consultation with Watershed Groups and potential Cll Permittees to develop agreements under
potential permittees. Compliance Option 1. However, staff can consider the possibility

of preparing a guideline agreement after adoption of the tentative
Cll Permit prior to the deadline for Permittees to submit a notice
of intent to enroll under the tentative Cll Permit.

6.3 Option 1 should be revised to eliminate preferences for funding assistance for downstream While the existing projects higher in the watershed will reduce

stormwater capture facilities. The Los Cerritos Channel Watershed, for example, has already
constructed four water capture projects, and has a fifth project funded for construction, that
are not at the bottom of the watershed area, but that have large tributary areas ranging from

pollutant loading in the watershed overall, they will not directly
address the runoff from a downstream CII facility. Thus, the
tentative CllI Permit prioritizes participation in downstream
projects. See also response to comment #7.21.
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1,650 acres to over 3,200 acres. The significant progress our Watershed Group has already

been making in water capture necessitates flexibility in a partner project’s location.

6.4 Option 1 should be revised to clearly state that an agreement may be structured to cover a See response to comment #5.2.
portion of long-term O&M or a structural revision to an existing water capture project to
improve its operation.

6.5 Options 2 and 3 should be revised to make them more flexible alternatives in order to reduce | The tentative Cll Permit is flexible as it offers three Compliance
the pressure on Watershed Groups to enter into agreements with Permittees. Options. Permittees are given these options to comply both

directly and indirectly and are free to choose the one that is most
feasible.

6.6 Section 3.5 of the Cll Permit should be revised to specify that dischargers may also request All Permittees are expected to follow and meet all permit
termination of coverage if a change in water quality standards results in a receiving water no | provisions, including compliance with water quality based
longer being in violation of copper and/or zinc water quality standards. effluent limitations, and must continuously maintain coverage

under the tentative Cll Permit regardless of if the water is no
longer impaired, or until otherwise directed.

Section 3.5 of the revised tentative Cll Permit has been revised
to clarify that Dischargers shall request termination of coverage
under this General Permit only if either (a) ownership or
operation of the facility has been transferred to another entity, (b)
the facility has ceased operations, or (c) the facility’s operations
have changed and are no longer subject to the General Permit.

6.7 The permit should acknowledge that SB 346 (the Brake Pad bill) is currently being At this time, the implementation of SB 346 has no effect on the
implemented and provides for a copper content for most vehicle brake pads of 0.5% copper | applicability of the tentative Cll Permit and Permittees should
or less by January 1, 2025. continue to follow monitoring and reporting requirements.

6.8 The permit should acknowledge that the California Stormwater Quality Association (CASQA) | At this time, the petition submitted by the California Stormwater
submitted a petition to the California Department of Toxic Substances Control (DTSC) to Quality Association (CASQA) has no effect on the applicability of
regulate zinc in tires and that DTSC plans to act on that petition in 2023. the tentative Cll Permit.

6.9 The permit should acknowledge that the Regional Water Board agreed during the 2017-2019 | At this time, the potential development of the Biotic Ligand Model

Triennial Review to adopt the Biotic Ligand Model standards for copper and is considering
adopting the Biotic Ligand Model or the multiple linear regression standards for zinc.

or the multiple linear regression standards for zinc has no effect
on the applicability of the tentative CII Permit.
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6.10 Implementation of the CII Permit should be delayed to provide sufficient time to work with See response to comment #2.1. In addition, the tentative CII
Watershed Groups and potential Permittees to clarify the Permit and incorporate the above Permit allows Dischargers applying for coverage one year to
suggestions into the Permit. submit an NOI and SWPPP and two years to select their

Compliance Option, which allows for additional time to
coordinate with WMGs.

6.11 Separate workshops should be scheduled for each watershed to bring municipalities, Staff will continue outreach after permit adoption to educate
potential Permittees, and Regional Board staff members together to work out the details of potential permittees about the Compliance Options, which may
implementing Option 1. include workshops or other outreach activities.

6.12 The Regional Water Board should expedite the adoption of Biotic Ligand Model standards for | The suggestion is outside the scope of the action before the Los
both copper and zinc to bring standards up to date with current science before the Cll Permit | Angeles Water Board.
becomes effective.

6.13 The Regional Water Board should commit to two years of experience with implementation of | The tentative Cll Permit is the first permit of its kind in the region
the Permit before similar permits are adopted for other watersheds. and in the State of California. It is possible for the permit to be

expanded in the future with no specific timeline at this time.

71 As many participants noted during the virtual Workshop held on August 30, 2022, there is See revisions in section 3.1 of the revised tentative Cll Permit

widespread confusion as to which sites and facilities would be subject to the Cll Permit, as
well as who (which entity) is the discharger / Permittee.

Provision 3.1 Applicability of the Draft CIl Permit includes the following:

3.1.1. Discharges covered under this General Permit include stormwater and
authorized NSWDs from unpermitted ClI sites with five (5) or more acres of impervious
surface and permitted ClI sites with five (5) or more acres of total area in the
Dominguez Channel/Greater Los Angeles and Long Beach Harbor Watershed and the
Los Cerritos Channel/Alamitos Bay Watershed. ClI sites at airports are excluded from
coverage under this permit.

3.1.2. Facilities where a portion of the facility’s impervious surface is covered by
another permit must still obtain coverage under this General Permit for the remaining
portion of the impervious surface (e.g., rooftops and parking lots).

“Cll sites” are defined in Attachment A of the Draft Cll Permit as:

Privately-owned unpermitted commercial, industrial, and institutional sites or facilities
with greater than or equal to five (5) acres of unpermitted impervious cover, excluding

clarifying Permit applicability in alignment with U.S. EPA's
revised preliminary designation. See also response to comment
#2.20.
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airports, and permitted ClI sites with five (5) or more acres of total area that are
subject to the requirements of this General Permit.
“Discharger” is defined in Attachment A of the Draft Cll Permit as:
A person, company, agency, or other entity that is the operator of the ClI site or facility
covered by this General Permit.
None one of the above quoted provisions and definitions elaborates on what is considered a
commercial, industrial, or institutional facility. Clarity on who is regulated under the Draft ClI
Permit, both in terms of a facility as well as who is the Permittee, is critically important for
successful implementation. Specific impacts, suggestions, and questions related to
applicability include the following.

7.2 The language in Provision 3.1.1 needs be consistent with the “CllI sites” definition in See revisions in section 3.1 and Attachment A of the revised
Attachment A. Clarification is needed to note that the Permit is applicable to privately-owned | tentative Cll Permit clarifying Permit applicability in alignment
unpermitted Cll sites and privately-owned permitted Cll sites, per the EPA residual with U.S. EPA's revised preliminary designation.
designation.

7.3 EPA’s public notice documentation on the Preliminary Residual Designation states that The tentative Cll Permit has been revised to clarify the basis of
airports are excluded from the designation because they, “...are not controlled by private airports’ exclusion from the facilities that U.S. EPA is designating
entities, but rather by municipal departments and as such, are already regulated under for NPDES permitting. Please refer to Fact Sheet, section 1.4,
Regional Municipal Separate Sewer System NPDES Permit Order No R4-2021-0105.” We Permit Scope, for specific language.
recommend including this explanation in the Cll Permit Fact Sheet.

7.4 Following the reasoning for the exclusion of airports, if a site owner ClI site is a municipality See response to comment #2.20.
and the business operator is a private entity, it is unclear who, if anyone, must enroll in the
Permit. Municipal facilities are exempt, as they are regulated under the MS4 Permit, but the
ClI Draft Permit is unclear on its applicability to private lessees on municipal properties.

7.5 The definition of “Discharger” needs clarification. The current definition does not clarify See response to comment #2.20.

whether a property owner or respective lessee/tenant is considered the “discharger”. In the
workshop on August 30, 2022, Regional Water Board staff defined the Cll Permittee as the
entity that has responsibility and control over the runoff that leaves the site, and that the
Permittee could be the property owner or the business operator, or both. However, in
situations when the site owner is not the business operator, this ambiguity might result in a
conflict as to who will enroll or both parties may assume the other to be responsible for
enrollment with neither one proceeding to enroll. A clear determination is especially important
for situations with multiple facilities on the same property, e.g., a shopping center with
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multiple lessees/tenants and a common parking lot. A clear determination is also important for
assigning responsibilities under the three compliance options proposed in the Draft Cli
Permit.

7.6

EPA's presentation during the workshop on August 30, 2022, stated that 5 acres was selected
as the coverage trigger (in lieu of other options, e.g. >10 acres, 1 acre, or no minimum area)
in order to balance pollutant load reduction with administrative burden. We recommend
including this statement in the fact sheet as an explanation as to why 5 acres was selected.

The tentative Cll Permit accurately reflects U.S. EPA’s
preliminary designation memo.

7.7

On the issue of 5 acres, the Draft Cll Permit is unclear who should be the enrollee for larger
developments like shopping centers that have many parcels within the development. One
possible interpretation is that only those parcels with 5 or more acres of impervious area
enroll in the permit; another interpretation is that the entire development is covered by the ClI
Permit and, presumably, the owner of the entire site is the applicable Permittee. Clarity is
needed.

See response to comment #2.20.

7.8

On the same issue of facility size, the Permit can be interpreted as applying the 5-acre
threshold inconsistently to facilities already enrolled in the IGP. As currently written, the
threshold for enrollment in the Cll Permit is 5 acres of total area versus 5 acres of impervious
area for facilities not already enrolled in the IGP (see Provision 3.1.1 quoted above).
Moreover, facilities where a portion of the facility’s impervious surface is covered by another
permit must still obtain coverage under this General Permit for the remaining portion of the
impervious surface (e.g., rooftops and parking lots), with no specification as to the size of that
remaining portion. An IGP-enrolled facility would need to enroll any pervious surface not
already enrolled in the IGP, into the Cll Permit, regardless of the size (see Provision 3.1.2
quoted above). Clarity is needed.

See response to comment #4.1.

7.9

Also related to the IGP, the EPA Residual Designation makes clear that the designation
applies to IGP facilities with No Exposure Certifications (NEC) and Non-Applicability Notices
(NONA). However, there is no specific mention of NEC or NONA facilities in the Draft ClI
Permit. CASQA recommends that the Draft Cll Permit explicitly state whether the CII Permit
applies to these types of facilities, portions thereof, none at all.

See revisions in section 3.1 of the revised tentative Cll Permit
clarifying Permit applicability in alignment with U.S. EPA's
revised preliminary designation.

7.10

To address issues of applicability for facilities, the Draft Cll Permit should list specific North
American Industry Classification System (NAISC) codes that identify the sites intended for
regulation such as specific NAISC codes for institutional, commercial, and industrial activities.
Taking this a step further, CASQA recommends the CII Permit include a list of facilities that
need to enroll in the permit; in other words, the CllI Permit should include a list of the

U.S. EPA’s preliminary designation is based upon the Los
Angeles County Tax Assessor’s property use classification
codes, not NAICS codes. It follows that the tentative Cll Permit
must similarly reference the Los Angeles County Tax Assessor’s
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“estimated 640 dischargers” noted in the Draft Cll Permit Fact Sheet. This approach is similar | property use classification codes when identifying the residual

to the Phase Il Permit approach (whereby all Permittees are identified) and would go a long facilities now being designated.

way to minimize confusion around the permit’s applicability. Per 40 CFR § 122.28, a general NPDES permit can be issued to
categories or subcategories of dischargers within a geographic
area (such as the Los Cerritos and Dominguez Channel
Watersheds) and may be written to regulate a category or
subcategory of discharges within that area, such as stormwater
point sources. However, a general NPDES permit need not
specify specific facilities subject to the general permit. Therefore,
the Los Angeles Water Board will not be providing a list of
NAICS codes or parcels that are subject to the tentative ClI
Permit.
Additionally, the estimated 640 dischargers noted in the tentative
Cll Permit is just an estimate of parcels that meet the size
parameter. However, parcel size is not the only determinant of
who should enroll. It would, therefore, not be appropriate to
provide a list of facilities that need to enroll in the Cll Permit
since the Permit scope and applicability necessitates the
potential discharger make an initial determination and provide
facility information such as such as degree of imperviousness
and for NEC and NONA facilities, the presence of unpermitted
impervious areas to support enroliment.

7.11 To address issues related to who is a discharger / Permittee, Attachment A must clearly The definition of Discharger has been revised in Attachment A,
define “Discharger,” especially for properties with individual facilities/ operators and shared section 2, Definitions, in the revised tentative Cll Permit.
portions of property, such as parking lots. To prevent conflict and uncertainty, we recommend
including a process that identifies a unique “entity that has responsibility and control over the
runoff’. For reasons detailed in Comment #2, CASQA recommends defining “Discharger” as
the CII site property owner.

7.12 Add a clarification in the permit noting that it does not apply to private commercial and The revised tentative CII Permit accurately reflects U.S. EPA’s
institutional facilities that are lessees on municipal properties. preliminary designation memo.

713 Add information to the Fact Sheets related to the selection of 5 acres as the applicability Sections 2.2 and 2.3 of the Fact Sheet provide a summary of the

threshold and the exclusion of airports.

basis for U.S. EPA preliminary designation at a level of detail
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appropriate for tentative Cll Permit findings to support Permit
requirements. See also response to comment # 7.3.
7.14 Address issues of clarity, as identified in the suggestions above under Comment #1, See individual responses to comments #7.5, #7.6, and #7.9
including: above. See also revisions in section 3.1 of the tentative ClI
e Who is the Permittee for facilities with multiple parcels? Per_m|t clarlf_ylr)g Permlt_appl!cablllty in alignment with U.S. EPA's
revised preliminary designation. See also response to comment
o What is the acreage threshold / determination for facilities enrolled under the IGP, with | # 5.11.
portions of a facility covered by the Cll Permit?
e How does the permit apply to NONA / NEC facilities?
¢ |If a facility reduces its impervious area below 5 acres (e.g., decreases the
imperviousness), can it terminate coverage under the Cll Permit?
7.15 Specific examples to address several of the issues and recommendations in Comment #1 See revisions in section 3.1 of the revised tentative Cll Permit

include, but are not limited to, the following:

e Revise Section 3.1.1 as follows:

o 3.1.1. Discharges covered under this General Permit include stormwater and
authorized NSWDs from privately-owned unpermitted ClI sites with five (5) or
more acres of impervious surface and from privately-owned permitted Cll sites
with five (5) or more acres of impervious surface not already covered by the IGP
in the Dominguez Channel/Greater Los Angeles and Long Beach Harbor
Watershed and the Los Cerritos Channel/Alamitos Bay Watershed. Cll sites at
airports are excluded from coverage under this permit.

e Revise Section 3.1.2 as follows:
3.1.2. Facilities where a portion of the facility’s impervious surface is covered by
another permit must still obtain coverage under this General Permit for the remaining
portion of the impervious surface (e.g., rooftops and parking lots) if the remaining
unpermitted portion is greater than or equal to five (5) acres.

¢ Revise “Cll Sites” definition in Attachment as follows:

o Privately-owned unpermitted commercial, industrial, and institutional sites or
facilities with greater than or equal to five (5) acres of unpermitted impervious
surface, excluding airports, and privately-owned permitted ClI sites with five (5)
or more acres of impervious surface not already covered by the IGP.

clarifying Permit applicability in alignment with U.S. EPA's
revised preliminary designation.
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7.16

The Draft Cll Permit provides Permittees with three options to demonstrate compliance with
water-quality based effluent limits (WQBELs). Compliance Option 1 allows Permittees to
enter into legally binding agreements with a local Watershed Management Group (WMG) to
fund a regional project. CASQA supports the intent of Compliance Option 1 in that it
incentivizes stormwater capture and promotes public-private partnerships. Such incentives
are critical not only to achieving water quality goals, but also to addressing issues of drought
and providing other important benefits, such as improving local communities through green
spaces and new parks. This approach also supports the goals of The California Water Supply
Strategy: Adopting to a Hotter, Drier Future, as it recognizes the critical need to maximize and
increase stormwater capture. Compliance Option 1 also advances two of CASQA'’s critical
goals to maximize stormwater capture and provide funding for that infrastructure (see
CASQA's Vision, Principles 1 and 4).

However, as currently proposed in the Draft Cll, we are concerned that the approach will not
be viable, based mostly on the proposal to structure this option on a legally binding
agreement between the ClI facility and the WMG. To achieve the goals of Compliance Option
1, an approach similar in concept to a mitigation bank / offset program / regional stormwater
capture fund should be considered and further developed. For ease of reference, this concept
is referred to a Regional Fund throughout the remainder of the letter. The Regional Fund
would distribute money to plan, build, and maintain regional projects within the Cll Permittee’s
applicable watershed.

In addition, there are issues related to the timing / determination of compliance, as well as
who determines the pricing and discharge volume, that apply regardless of the structure of
Compliance Option 1. Each question / concern is detailed below, with applicable
recommendations.

Comment summary acknowledged. Please see specific
responses below. See also response to comment #1.7.

717

Impact of Entering Into a Legally-Binding Agreement: Most WMGs are not separate legal
entities that can enter into such agreements. This approach would impose significant
administrative burden for each WMG and would place the WMGs in a position that impacts
the ability for Cll Permittees to comply. The timing of entering into complex agreements may
impact the timing and feasibility for Cll Permittees to use Compliance Option 1. WMGs also
may not be inclined to enter into legally-binding agreements with all Cll Permittees, placing
those municipal Permittees in a difficult scenario (e.g., denying a compliance pathway to a ClI
Permittee).

At this stage of the Cll program, water quality improvement will
be more effectively achieved by investing in the already-existing
regional WMP programs rather than developing a new regional
fund program. The WMGs have the necessary information
regarding their respective projects and administration costs to,
and would be in the best position to, determine the most effective
funding administration approach. Therefore, the Los Angeles
Water Board defers implementation of funding administration for
Cll participation to the WMGs.

Order No. R4-XXXX-XXXX Response to Comments dated November 2, 2023

75




Comment

in many projects being partially funded via legally-binding agreements, without any of the
projects reaching the threshold to finance the construction. For example, a Cll Permittee
needs to fund Y amount for a project to comply. Project 1 needs only a small portion to reach
the funding threshold, but does not adequately provide enough capacity for the Cll Permittee
to comply. Now, the Cll Permittee must fund Project 2. Instead of one project being fully
funded, two projects are partially funded. Even if this requirement is lifted and a Cll Permittee
can fund two projects, now the Cll Permittee has the administrative burden of negotiating two
separate agreements.

The Regional Fund approach would eliminate this issue and could prioritize the most effective
project and ensure it is fully funded, before proceeding to the next project. The Regional Fund
approach also eliminates the administrative burden for all Cll Permittees and the WMGs from
negotiating agreements.

Number Comment Response
A Regional Fund approach would eliminate these issues entirely. The Cll Permittee would The comment that “Most WMGs are not separate legal entities
pay their applicable fees to the Regional Fund, removing the WMGs from providing the link / | that can enter into such agreements” is inaccurate. Staff will
availability to Compliance Option 1, yet still ensuring the same funding is available for coordinate with WMGs on a process to accommodate ClI
regional stormwater capture projects. permittee participation under Compliance Option 1. The Los
Angeles Water Board is also coordinating with WMGs in order to
meet applicable Order effective dates.
7.18 Impact of Entering Into a Legally-Binding Agreement: Not all projects are the same from a See response to comment #3.43.
cost perspective. How is equitability considered? Meaning, the cost may be higher for Project
X vs Project Y for the same volume of captured water. Which CII facility has access to the
lower priced project?
The Regional Fund would eliminate equity issues between facilities and projects. The
Permittee’s fee would be based on their discharge volume, and that fee would be deposited
in the Regional Fund, to be allocated to that watershed’s projects.
7.19 Requirement to Fund One Project via a Legally-Binding Agreement: This approach may result | The WMPs include strategies for obtaining financing for projects

necessary to achieve pollutant reductions and strategies to
complete a number of projects in the required timeframes. See
also response to comment #7.16.

Further information about WMG funding sources, allocation of
funds, and individual regional project administrative records is
publicly available at the Los Angeles Water Board’'s WMP page.
(https://www.waterboards.ca.gov/losangeles/water _issues/progra
ms/stormwater/municipal/watershed _management/baseline per
mittees/index.html)

With regards to the comment about potential administrative
burden on WMGs limiting their participation in administering
Compliance Option 1, Fact Sheet section 4.9.1.2 has been
revised to clarify that WMGs may direct funding received from
Dischargers as part of their Compliance Option 1 obligations
towards initial construction, maintenance and operation, regional
project revision and enhancement, and administrative and other
supplemental work. These considerations will ease the
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administrative burden of Compliance Option 1 on WMGs while
simultaneously preserving it as a compliance pathway.

7.20 Requirement to Fund One Project via a Legally-Binding Agreement: Another limitation is if the | There is no Permit requirement that regional project capacity
demand for entering into legally-binding agreements is greater than the availability of projects | must be available upon adoption of the tentative Cll Permit. The
to fund. WMGs may not be able to meet the demand, even administratively for the overall goal of Compliance Option 1 is to facilitate the ClI
agreements, in the timeframe in which CII Permittees need to demonstrate their compliance permittees' involvement in watershed-scale improvements by
via Compliance Option 1. In this case, some CIll Permittees may be forced to comply using helping fund multi-benefit stormwater control projects, identified
Option 2 or Option 3, which in turn brings up unintended equity issues among CIlI Permittees. | in approved WMPs, that could be in various stages of planning
All compliance options need to be available to all Cll Permittees. and design, construction, operation and maintenance, or BMP
This issue would be resolved under the Regional Fund approach. Each Permittee would pay rehapllltatlon erenhancement. Slnce.ell.glble projecis for Cli
their annual portion into the Regional Fund. Projects would then be funded as needed from pe_rmlttee pa'ft'C'P.a“O” WOl.Jld not be limited to oqu_t_hose already
the pooled resources in the fund, eliminating the capacity and timing barriers, as well as built, the availability Qf projects should not bela limiting factor that
ensuring Option 1 is equally available to all Cll Permittees. would force Cll permittees to select other options. See also

response to comment 12.12.

7.21 Impact of Requiring Each Project to Be Downstream of the Discharge: The requirement for The Regional MS4 Permit, and therefore the WMPs, require
projects to be downstream of the discharge unless technically infeasible will functionally WMGs to prioritize projects based on water quality impairments.
prioritize projects at the base of each watershed, without allowing for other factors to be Sources of impairments in each watershed tend to be distributed
considered (e.g., which project should be built in which order and why). Funds should be across the watersheds, not just the base of each watershed.
allocated to the projects with the highest benefit within each watershed rather than simply Therefore, the regional projects that stand to generate the
downstream of the discharge. Given the number of facilities, the practical implementation of highest benefit will likely be most prioritized. Additionally, WMGs
this requirement may also be quite administratively burdensome. Further, as the cost of would likely consider the strategies in their WMPs necessary to
stormwater capture projects typically are in the $10-$15M range, it is advantageous to pool achieve pollutant reductions by the required timeframes when
these funds and move projects as expeditiously as possible. The downstream requirement by | distributing funding. See also response to comment #7.19.
igz \l/ﬁiqiyzgjture limits the availability of funds for projects by only allowing upstream funds to With regards to the comment about expediting the pooling of

' funds, the tentative CII Permit provides WMGs flexibility for the
CASQA Recommendation: Remove the downstream requirement and allow the WMGs to schedule of payments that are developed between the WMG and
prioritize the order of building the capture projects, based on all relevant considerations. the CII Permittee. This flexibility allows for advance capital for
expediting regional project construction and also helps to
account for unplanned, unforeseen, or uncontrollable project
impacts such as inflation, labor, and supply issues.
7.22 Impact of Lack of Clarity on Who Must Enroll in the CIl Permit on Compliance via a Legally- See response to comment # 2.20 and #5.3.

Binding Agreement: As the applicability of the Permit is unclear (see Comment #1), as
proposed in the Draft Cll Permit, it is unclear whether the property owner or the Cll facility
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operator is responsible for entering into the legally-binding agreement with the WMG. If the
legally binding agreement and a discharger’s compliance status are associated with the
property, then the agreement can be recorded as such and become part of the parcel deed. If
that’s not the case, then the legally binding agreement becomes a contract between the
WMG and the facility operator. If the property ownership does not change, but the facility
operator changes, how does that impact the legally-binding agreement?

The Regional Fund would eliminate the ongoing issue as it would not require a legally-binding
agreement. Rather, the Cll Permittee would demonstrate compliance by funding (annually?)
their required contribution to the Regional Fund. If ownership or operators change for a
facility, there would not be a related agreement issue to resolve, as the requirement to comply
with the permit would not involve an agreement.

If Compliance Option 1 is included in the adopted permit utilizing the legally-binding
agreement approach, CASQA suggests that the legally binding agreement be between the
WMG and the property owner so that the agreement runs with the land. This recommendation
also implies that the Discharger / Permit Enrollee is the property owner (see previous
comment).

7.23

Timing of Compliance under a Legally-Binding Agreement: As written in the Draft Cll Permit,
the timeframe for compliance when a Cll Permittee opts for Compliance Option 1 is unclear.
The Draft Cll Permit does not specify whether the contribution to a WMG project is to be
made on an annual basis or whether it is a one-time contribution. If a one-time contribution, it
is unclear if it would demonstrate compliance for a set period of time such as the duration of
the permit (5 years) or the lifetime of the funded project. This lack of clarity is a material issue
for the WMGs and places them in a position to negotiation / define compliance, which must
remain with the Regional Water Board.

CASQA Recommendation: Clearly specify the timeframe for compliance. Further, utilize the
Regional Fund approach, which removes many administrative issues related to timing, and
removes the WMGs from a role of impacting compliance for Cll Permittees. By demonstrating
they have contributed to the Regional Fund (each year?), the regulated facility can
demonstrate its compliance.

See response to comment #1.11.

7.24

Timing from Effective Date of the Permit: Under either the legally-binding agreement
approach, or the Regional Fund approach, there will be lead time necessary to develop the
agreements / the Regional Fund. Will CIl Permittees be expected to comply immediately? If
so, Compliance Option 1 would likely not be available. Is the time needed to negotiate and

See section 3.4 of the revised tentative Cll Permit, which

contains the compliance timeframes applicable to prospective ClII

permittees. Effectively, Cll permittees will demonstrate
compliance with the effluent limits in section 7.1 upon submittal
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enter into legally binding agreements factored into the permit? What is the compliance of the NOI and SWPPP, and the effluent limits in section 7.2
implication between the time of the permit effective date until legally binding agreements are | upon submittal of the Compliance Option Documents.
executed?
CASQA Recommendation: Clearly provide for and define compliance timeframes from the
effective date of the permit for these brand new permittees in a brand new permit.

7.25 Determination of Discharge Volume: Who determines the NSWD and onsite stormwater Consistent with the Cll Permit's SWPPP requirements, the
volume to be addressed? If it is the WMGs, municipalities may functionally be placed in a Discharger is responsible for identifying all NSWDs and
compliance role (determining what the Cll Permittee must contribute) that must be retained performing site characterization as part of their PRDs. Los
by the Regional Board. Angeles Water Board staff will perform site inspections as
CASQA Recommendation: Clearly identify who is responsible for determining the discharge needed to verify PRD accuracy as part of permit oversight.
volume for each ClII facility.

7.26 Determination of Funding: As proposed, the method to determine funding is described in See response to comments #7.20, #3.43, #5.14, and #12.12.

Section 8.1 as, “...the funding level must be proportional to the NSWD and onsite stormwater
volume to be addressed/total regional project stormwater capacity”. This approach presumes
from the start of the permit that there will be capacity available. It also does not address a
cost per volume unit (e.g., acre foot). It is also unclear where pricing is considered when
comparing a discharge volume and stormwater capture capacity. What is the cost factor? Is
the cost factor (as opposed to the discharge volume) the same for each CllI facility? What is a
reasonable basis (per acre? per unit of discharge?) to ask of each ClII facility to ensure this
option is reasonable and achievable? The proposed formula also does not factor in other
critical needs, such as long-term operations and maintenance of these facilities.

CASQA Recommendation: At a minimum, we recommend expressing this statement as a
formula or equation, as the backslash “/” in the statement is not readily recognized as a
division sign.

CASQA Recommendation: The issue of pricing is an extremely important aspect of ensuring
Compliance Option 1 is viable. Given the other issues raised in this comment letter, CASQA
is not yet in a position to offer a constructive suggestion. We are willing to bring together
many organizations to brainstorm and develop a viable pricing mechanism approach, to
ensure Compliance Option 1 is viable. Resolving this question is critical before the CII Permit
can be adopted.

CASQA Recommendation: The Regional Fund approach would resolve issue of operations
and maintenance, as CllI Permittees would (in theory) contribute annually based upon their
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discharge volume. In addition to funding construction of the regional capture projects, the

Regional Fund could also invest in the operations and maintenance of these facilities.

7.27 For Compliance Option 3, dischargers must develop a site-specific monitoring and reporting Permittees who are subject to both IGP and CII Permit
program to demonstrate compliance with the WQBELSs. For sites where non-industrial obligations will need to comply with all requirements in both
portions share a common drainage area and discharge point with IGP-covered portions of the | Permits. Where possible, separate sampling points could be
facility, the common discharge point will potentially be subject to two different permits (the chosen prior to the confluence of the drainage areas. Common
IGP and the CII). Also, unlike allowances in the IGP, the Draft Cll Permit does not make drainage areas and common discharge points should also be
accommodations for stormwater sampling for difficult circumstances. In light of these clearly marked on the facility’s site map.
considerations, CASQA recommends that discharge points monitored under the IGP not be - : - - .
covered undgr the ClI Permit: CASQA also.recommends that the Cll Permit ingorporate more \é\i/rjétr:qesqtzgdcse;? ::;n glsnr?o;z(jeut(glggrsgiﬁﬁsm#alg % :?]geégfgu”
of the sampling accommodations included in the IGP (for example representative sampling
reduction).

7.28 Time needed for compliance: Provision 7.2 of the Draft Cll Permit states that all dischargers Section 3.4 of the revised tentative Cll Permit specifies one year
will immediately be required to comply with effluent limitations on the effective date of the to file a NOI and two years to submit a complete Permit
permit. This conflicts with other permit provisions which note that existing dischargers have a | Registration Document package. The 2 years reflect the built-in
year to file a Notice of Intent and, in the case of Compliance Option 1, two years to file the phase-in period for Dischargers to select a compliance option to
Permit Registration documents, including the WMG agreements (Provision 3.4.1). Provision | fully comply with the permit.

7.2 needs to be revised to be consistent with the compliance options provided elsewhere in
the Permit.

7.29 Provision 1 includes a statement that EPA has determined that discharges subject to this Section 1 of the Order has been updated in the revised tentative
permit have reasonable potential to cause or contribute to an in stream excursion above Cll Permit to reflect the language in U.S. EPA's preliminary
objectives. This is an incorrect statement. Reasonable potential is the standard for designation memo.
determining if a WQBEL is necessary. The standard for use of RDA is contributing to violation
of a water quality standard (see page 10 of the EPA Memorandum). While similar, reasonable
potential is a term of law under 122.44. The text in Provision 1 needs to be corrected to
remove references to reasonable potential and be consistent with the language in the EPA
Memorandum.

8.1 The draft Cll Permit defines ClI Sites as “Privately-owned unpermitted commercial, industrial, | See response to comment #7.3.

and institutional sites or facilities with greater than or equal to five (5) acres of unpermitted
impervious cover, excluding airports, and permitted CllI sites with five (5) or more acres of
total area that are subject to the requirements of this General Permit.” The EPA’s public notice
documentation on the Preliminary Residual Designation states that airports are excluded
from the designation because they, “...are not controlled by private entities, but rather by
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municipal departments and as such, are already regulated under Regional Municipal

Separate Sewer System NPDES Permit Order No R4-2021-0105.” We recommend including

this explanation in the Cll Permit Fact Sheet to provide clarification as to why airports are

excluded.

8.2 Despite the explanation provided in the EPA’s public notice documentation on the Preliminary | Per section 3.1 of the revised tentative Cll Permit. “Cll sites at
Residual Designation regarding the exclusion of airports in the Cll Permit, clarification is airports are excluded from coverage under this General Permit.”
needed on the applicability of the Permit on privately owned CIl businesses operating at an In other words, all ClI sites at airports are excluded. Please note
airport. If a site owner of a Cll site is a municipality and the business operator is a private that comments related to U.S. EPA’s preliminary designation
entity, clarification is needed as to whether the site is covered by the MS4 Permit or whether | memo are outside the scope of the action before the Los
the CII Permit would apply. If the Cll Permit applies, clarification is needed as to the party Angeles Water Board.
who would need to enroll (i.e., the municipal site owner or the private business operator).

8.3 Clarification is needed regarding municipalities’ roles, if any, on the enrollment of ClI sites During the development of the tentative CII Permit, the Los
within their jurisdictions and whether municipalities will be required to refer “non-filers” to the | Angeles Water Board reached out to the potential Cll Permittees
Regional Board. using the available data. At this time, the Board does not

anticipate that any municipalities will be required to report
unpermitted ClII facilities.

8.4 For compliance through Option 1, a provision that Permittees must also contribute a See response to comment #5.2.
proportional share of the regional project operations and maintenance costs should be
included.

8.5 The Long Beach Nearshore Watershed Management Program (WMP) should be included in | The Long Beach Nearshore Watershed Management Program
Table H-1 of Attachment H. The Nearshore WMP includes areas that are designated in the has been added to Table H-1 of Attachment H.

Dominguez Channel and Los Cerritos Channel Watersheds. These areas include Long
Beach Harbor and the lower portion of the Los Cerritos Channel Watershed that is solely City
of Long Beach (i.e., generally south of the 405 Freeway).
9.1 For clarity, the Order should reference the watershed management programs or enhanced See Attachment H where the City of Long Beach Nearshore

watershed management programs by which these watershed areas are managed.

Suggested text revisions (added as a footnote in Section 1 Facility/Discharge Information, at
end of first sentence) are as follows:

“For reference, watersheds listed in this Order are addressed in three separate WMPs or
EWMPs, including the Los Cerritos Channel WMP, portions of the City of Long Beach

WMG has been added to the table of WMPs in the Dominguez
Channel/Inner and Outer Los Angeles and Long Beach Harbor
watershed and the Los Cerritos Channel/Alamitos Bay
watershed. Attachment H also provides a link to the Los Angeles
Water Board website for further information about WMPs and
WMG jurisdictional boundaries.
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Nearshore WMP that discharge to Alamitos Bay and Long Beach Inner Harbor, and the
Dominguez Channel EWMP.”

9.2

The Order indicates that USEPA has exercised RDA pursuant to 40 CFR section
122.26(a)(9)(i)(D) for certain ClI sites in the Alamitos Bay/Los Cerritos Channel Watershed
and the Dominguez Channel and Los Angeles/Long Beach Harbor Watershed. However, the
USEPA RDA Memorandum recommends discretionary authority is exercised to designate
discharges from Cll sites in the Alamitos Bay/Los Cerritos Channel Watershed and the
Dominquez Channel and Los Angeles/Long Beach Inner Harbor Watershed in Los Angeles
County [bold added for emphasis]. The Ports of Los Angeles and Long Beach are
geographically separated into Inner Harbor and Outer Harbor waters. Discharges may occur
to both areas; however, the USEPA RDA Memorandum specifically states “Inner Harbor
Watershed.” Please clarify if this Order only pertains to discharges to Inner Harbor waters. If
the RWQCB intends the Order to apply to discharges to Inner and Outer Harbor waters (i.e.,
Los Angeles/Long Beach Harbor Watershed, collectively), please clarify how the USEPA RDA
Memorandum authorizes regulation of discharges to Outer Harbor waters. If the Order does
indeed only apply to discharges to Inner Harbor waters, please update all occurrences of
“Los Angeles/Long Beach Harbor Watershed” to “Los Angeles/Long Beach Inner Harbor
Watershed.”

All instances of “Inner Harbor” have been clarified to “Inner and
Outer Harbor”. Consistent with U.S. EPA’s clarifications in the
revised preliminary designation, the revised tentative Cll Permit
now refers to the Dominguez Channel/Inner and Outer Los
Angeles and Long Beach Harbor watershed and the Los Cerritos
Channel/Alamitos Bay watershed where applicable.

9.3

There has been insufficient outreach to potentially affected parties during the establishment
and after the release of the draft Cll Permit. Simply notifying potentially affected parties
through the RWQCB'’s website (as described in Section 5.2) is insufficient for facilities that
are new to the NPDES Permitting and do not regularly interact with the RWQCB. Based on
our analysis of the watershed, we believe the RWQCB’s list of affected facilities is
significantly underestimated, and additional outreach is needed before considering the Permit
for adoption. For example, for just the Port of Long Beach, there appear to be more than 20
facilities that meet the ClIl applicability criteria, with only nine identified by the RWQCB. In
addition, after plotting the RWQCB'’s list of potentially affected sites (provided following the
August 30, 2022 workshop), numerous other facilities appear to exceed the criteria
established in the Cll Permit but have not been specifically identified. The RWQCB should
closely coordinate with municipalities in the affected watershed to assist in identification of
affected sites and to identify appropriate contacts for outreach efforts before considering the
Permit for adoption.

The list that Los Angeles Water Board staff provided upon
request was not a list of affected facilities; it was a paper address
mailing list for the initial outreach effort. There is no definitive list
of designated facilities at the time of this response. Please see
USEPA's revised designation for more information regarding
property use classification codes in support of the designation.
See also response to comment #7.10.

The Notice of Opportunity for Public Comment, Staff Workshop,
and Public Hearing was sent to each address on file on the
aforementioned mailing list, which included owners of potential
Cll parcels larger than 5 acres within the Dominguez
Channel/Inner and Outer Los Angeles and Long Beach Harbor
watershed and the Los Cerritos Channel/Alamitos Bay
watershed. Stakeholders were advised to subscribe to the
Board's email subscription list for all future communications. Two
stakeholder outreach meetings were held on December 6 and
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December 17, 2021. Stakeholder input was solicited on August
30, 2022, during the Los Angeles Water Board CllI staff
workshop. Section 5 and subsections of the Fact Sheet has been
revised to reflect opportunities for public participation to date.
Over the past year since the tentative Cll Permit was publicly
noticed, staff have met multiple times with municipalities and will
continue to coordinate with municipalities regarding Compliance
Option 1 participation.

9.4

The draft Permit lacks clarity with respect to applicability and is inconsistent when referencing
applicable sites. The RWQCB should develop clear definitions with respect to Permit
applicability to avoid confusion. While the RWQCB defines discharger in the draft Cll Permit
as, “A person, company, agency, or other entity that is the operator of the ClI site or facility
covered by this General Permit,” the term “operator” is not defined and could lead to
additional confusion.

The RWQCB should also provide examples/scenarios related to private ownership, private
operation, and public ownership of facilities and responsibility for CIl Permit compliance. It is
unclear how a private owner of a parcel, with no direct responsibility for operations (i.e.,
property owner leases warehouse to private business solely responsible for operations), can
comply with provisions outlined in the Cll Permit, particularly Compliance Options 2 and 3.

It should be noted that the lists of potentially affected ClI sites provided by the RWQCB
included numerous parcels and sites that are publicly owned or publicly owned and operated,
which does not appear appropriate based on Permit provisions or USEPA’s Preliminary
Designation.

The RWQCB’s exemption language with respect to airports does not appear consistent with
USEPA Preliminary Designation Memo. USEPA stated the following on page 11, footnote 33:
“The proposal does not include facilities permitted under the Industrial Stormwater General
Permit at airports in these watersheds. Most impervious surfaces at the airports are not
controlled by private entities, but rather by municipal departments and as such, are already
regulated under the Regional Municipal Separate Sewer System NPDES Order No R4-2021-
0105.”

The RWQCB appears to have expanded USEPA's footnote in Section 3.1.1: “ClI sites at
airports are excluded from coverage under this permit.” To avoid confusion, the RWQCB

Section 3.1 of the tentative CllI Permit has been revised to clarify
the conditions for Permit applicability and to align with U.S. EPA’s
revised preliminary designation. Attachment A, section 2, has
been revised to include a definition for “Discharger”. The revised
Discharger definition includes examples to guide identification of
Dischargers responsible for obtaining permit coverage and
responsible for permit compliance.

Regarding the comment about lists provided by the Los Angeles
Water Board, see response to comment #9.3.

Regarding the comments about airports’ exclusion, see response
to comment #7.3.

Regarding the comment about Port facilities, see response to
comment #2.20.
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should clarify that privately operated facilities covered under the Industrial Stormwater
General Permit at municipally operated airports are exempted under the Cll Permit.

To the extent that all Port properties are publicly owned and covered under provisions of the
MS4 Permit, Port- owned properties, other than those portions covered under the IGP, should
be exempted under the Cll Permit.

9.5

To avoid confusion, the RWQCB should further clarify the who is responsible for obtaining
coverage under the Cll Permit through the Legally Responsible Person definition. Similar to
the IGP and CGP, the ClIl Permit should describe who is responsible for obtaining permit
coverage. For example, Section |.A of the IGP states: “This General Permit regulates
operators of facilities subject to storm water permitting (Dischargers), that discharge storm
water associated with industrial activity (industrial storm water dischargers).” The current LRP
definition does not clearly associate the person or entity to either the operator or owner of the
ClI facility.

Signatory and certification responsibilities have been clarified in
Attachment D section 5.2 and subsections. See also definition
for Discharger in Attachment A section 2.

9.6

Though the RWQCB has indicated during workshops that sites with an NEC under the IGP
and those submitting a NONA may also be required to obtain coverage under the Cll Permit,
the CII Permit is silent on both types of sites. It does appear that the RWQCB has included
these sites on the spreadsheet of affected facilities, but the Permit does not provide clarity
with respect to when these types of sites would require coverage.

For NONA sites, the CII Permit should be consistent with USEPA’s Preliminary Designation
Memorandum and only require Cll coverage for portions of the site that are not covered by
the NONA if those uncovered areas are 5 acres or greater.

See response to comment # 7.9.

9.7

Though not specifically excluded in the draft Permit, the RWQCB should clarify that ClI
Permittees can utilize more than one compliance option to meet their obligations under the
Permit. For example, if a site can infiltrate 75% of required volume for Compliance Option 2,
they can choose to purchase additional capacity needed through Compliance Option 1. There
are several facilities at the Port that have invested significant resources to implement BMPs
to comply with the IGP, and where applicable, should be able to utilize those BMPs in
conjunction with other CIl Permit Compliance Options. Additional discussion and examples
should be included in the Fact Sheet, and SMARTS should be programmed to allow for
selection of multiple compliance options.

Suggested Permit Revisions:
3.2. Notice of Intent (NOI) and Permit Registration Documents

See response to comment #2.27.
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“To be authorized to discharge under this General Permit, the Discharger shall certify and
submit an NOI and the following Permit Registration Documents for the applicable selected
compliance option or multiple compliance options, as described in section 8 of this Order, via
the Stormwater Multiple Application and Report Tracking System (SMARTS).1”

8. Compliance Options for Water Quality Based Effluent Limitations

“In complying with the water quality-based effluent limitations in section 7.2, the Discharger
must choose one or more of the following three options:”

9.8

To allow for sufficient time for Cll Permittees to gather information and select an appropriate
option, the effective date of the Permit should be a minimum of 1 year after adoption of the
Permit. This will allow facilities the additional time necessary to coordinate with Watershed
Management Groups, evaluate site conditions and stormwater discharge quality, and select
the most appropriate compliance option.

In addition, the timing for submittal of the NOI and PRDs for existing Dischargers covered
under the IGP should be consistent with the NOI and PRD submittal requirements for existing
Dischargers that are not covered under the IGP. The unpermitted, nonindustrial portions of
sites under the IGP are no different than other ClI sites, in that the unpermitted, nonindustrial
areas have never been evaluated to understand stormwater discharge quality, and extensive
information and data gathering will be necessary to select and implement the appropriate
compliance option.

With limited rain events in Southern California, sites (or portions of sites) that have never
been required to collect or characterize stormwater discharge must be provided sufficient
time to collect representative stormwater samples and perform appropriate feasibility
analyses to make an informed decision on the appropriate compliance option. This can be a
lengthy process and for many Dischargers it may involve pilot testing, design, permitting,
construction, and verifying operations. Providing sites the ability to appropriately characterize
discharges, select BMPs, and make improvements to those BMPs where necessary, similar
to the exceedance response action process in the IGP, should be considered.

In addition, the Cll Permit should include a provision to allow Dischargers to request
additional time for submittal of PRDs, with appropriate justification and approval by the
RWQCB.

It is not necessary to extend the effective date of the permit
because the timing for submittal of enrollment documents allows
one year for submittal of the NOI and SWPPP and two years for
submittal of Compliance Option Documents. This is ample time
to coordinate with WMGs and evaluate site-specific conditions.

Section 3.4 of the revised tentative Cll Permit contains equal
timeframes for submittal of enroliment documents for all
Dischargers.

Regarding the comment about Time Schedule Orders, including
provisions about additional time for PRD submittal, see response
to comment #2.28.
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Compliance Option 1, including the following:

e The RWQCB should clarify how the fees paid through agreements established in
Compliance Option 1 are managed when there is a transition of the operating entity or
owner of the Cll permitted site. To the extent the costs associated with Compliance
Option 1 could be significant, it is unclear how the fees paid to a Watershed
Management Group will be accounted for when there are ownership or operational
changes and if there is potential for duplicative fees paid for certain Cll parcels and
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Number

The RWQCB should also acknowledge that the Time Schedule Order process is available

should there be unavoidable delays implementing on-site BMPs or completing agreements

with Watershed Management Groups.

9.9 Based on the definition of a New Discharger in Attachment A, many “Existing Dischargers not | See revisions in section 3.1 of the tentative Cll Permit clarifying

covered under the IGP” described in Section 3.4.1 also appear to meet the definition of a Permit applicability in alignment with U.S. EPA's revised

“New Discharger” and would be subject to compliance with Cll Permit requirements 45 days | preliminary designation.

prio_r to commencemen.t of discharge..The RWQCB.shouId clarify that existing facilities A New Discharger is defined in Attachment A Section 2 of the

subject to the Cll Permit are not considered New Dischargers. revised tentative Cll Permit as follows:

Suggested Permit Revision: "A facility from which there is a discharge, that did not

“3.4.2. New-Dischargers Owners/Operators of newly constructed facilities applying for commence the discharge at a particular site prior to

coverage under-this after the effective date of this Order must submit an NOI and Permit August 13, 1979, which is not a new source as defined in

Registration Documents at least forty-five (45) days prior to commencement of the authorized 40 CFR section 122.29, and which has never received a

discharge.” finally effective NPDES permit for discharges at that site.

The CII Permit should also include a provision for additional time for NOI and PRD submittal See 40 CFR section 122.2.

if a facility has completed design and permitting and/or is under construction at the time the Note that a Discharger must meet all of the above criteria to be

Permit is adopted. defined as a New Discharger. Existing Dischargers’ facilities are

The RWQCB should also engage with the development community and local municipalities to not new sources as defined in 40 CFR § 122.29.

ensure there is sufficient awareness and a process to identify and notify potential ClI Regarding the comments about outreach to facilities that are

Dischargers prior to design and permitting. under construction at this time, Los Angeles Water Board staff
will continue to reach out to this subset of Dischargers on a
case-by-case basis as the revised tentative CIl Permit
approaches adoption. The recommendation to identify and
implement a process to notify future new dischargers is
acknowledged.

9.10 There are several clarifications needed with respect to agreements and funding under Regarding the comments about permit coverage transferability,

see response to comment #5.3.

Regarding the comments about development of a model
agreement and Discharger responsibilities under Compliance
Option 1, see response to comment #2.17.

Regarding transferal of operating entity or owner status of a ClI
permitted site, see section 3.6 of the revised tentative Cll Permit.
For early termination of a legally binding agreement with a WMG,
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sites. To ensure consistency in application of the Cll Permit, the RWQCB should clarify | see section 8.1.3 of the revised Permit. Other terms such as
how these funds would be credited to an owner or operator if they relocate or if they proration or forfeiture of fees paid to a WMG for early termination
would be permanently associated with the applicable site or parcel. or ownership/operational transfer should be addressed in the
o Before the Cll Permit is adopted, the RWQCB should work with the Watershed agreement between the parties.
Management Groups and CllI Dischargers to develop a model Agreement that can be | See response to comment #2.17 regarding a model agreement.
used by those ClII facilities selecting Compliance Option 1. The model Agreement See also revised section 8.1 regarding provisions for legally
should also include guidance on procedure for development of fees. This will binding agreements.
streamline the process and provide consistency among the various Watershed Cll permittees are not responsible or liable for deficiencies
Management Groups. related to the design, operation, or maintenance of the regional
e The RWQCB should clarify that once the Cll Permittee has complied with their stormwater capture project by a WMG _since the stormwater
obligations under Compliance Option 1, they are not responsible or liable for capture projects are part of WMPs, which are regulated under
deficiencies related to the design, operation, or maintenance of the regional the Regional MS4 Permit, not the tentative Cll Permit. See also
stormwater capture project by the Watershed Management Group. response to comment #2.17.
To the extent there does not appear to be a robust data set that represents stormwater The tentative Cll Permit does not include provisions for funding
discharge quality from ClI facilities and additional monitoring/studies could provide valuable coordinated monitoring program under Compliance Option 1.
information to support TMDL compliance, the RWQCB should include an option for The intent of Compliance Option 1 is to support regional storm
Dischargers to pay into coordinated monitoring programs and/or special studies that further | water projects to facilitate attainment of surface water quality
the understanding of discharges from ClI facilities as part of Compliance Option 1. objectives within the two watersheds. See also response to
#9.22.
9.1 Based on our analysis and the size of many of our Port tenant facilities, it does not appear Comment summary acknowledged. See responses to individual
there are sufficient existing regional stormwater capture projects available for Compliance comments below. See also response to comment #7.20
Option 1. To provide flexibility and assure the RWQCB'’s preferred Compliance Option is regarding sufficient existing regional storm water capture
utilized, the following provisions should be considered: projects.
9.12 Compliance Option 1 should not require a Cll Discharger be specifically associated with an Regarding the comment about the capacity of regional projects,

existing regional project or a project in the design or construction phase. The CII Permit
should allow for the Watershed Management Groups, or even other groups formed by entities
such as the Port, to establish an in-lieu fee or mitigation fund (and associated agreement)
that CIl Permittees can participate in and pay into to identify, design, and construct future
regional capture or water quality improvement projects. Compliance Option 1 should also
allow the flexibility to partner with multiple Watershed Management Groups (or other groups
such as the Safe Clean Water Program) to support multiple projects, should additional
capacity be needed by a Discharger.

see response to comment #7.20.

Regarding the comment about the establishment of an in-lieu fee
for designing and constructing new regional projects, see
response to comment # 7.17.

Regarding the comment about partnerships between a permittee
and multiple WMGs or other groups, see responses to
comments #1.7 and 12.14.
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9.13

To add flexibility for compliance, the RWQCB should clarify that Dischargers can utilize

multiple regional projects to meet their equivalent 85" percentile 24-hour storm event volume.

There are several hundred acre sites at the Port and will require additional volume that isn’t
necessarily available from a single regional BMP.

Section 8.1 of the revised tentative Cll Permit clarifies situations
when CIlI permittees may direct funds towards multiple regional
projects under Compliance Option 1.

9.14

Allow for agreements to participate in other regional stormwater quality improvement projects
(e.g., Long Beach MUST project) or off-site capture or infiltration projects that may not be
associated with a Watershed Management Group (other privately owned land or Cities not
participating in one of the designated Watershed Management Groups).

See response to comment #1.7.

9.15

Allow for facilities, particularly those located at the bottom of the Dominguez Channel
Watershed (e.g., facilities located in the Port of Los Angeles and Port of Long Beach), to
participate in any of the upstream Watershed Management Groups, including Lower Los
Angeles River Watershed, Upper Los Angeles River Watershed, and the Lower San Gabriel
River Watershed. This would expand upstream regional BMP opportunities for facilities to
utilize for Compliance Option 1, particularly when these watersheds have the potential to
impact Harbor receiving waters.

See response to comment #1.4.

9.16

The Outer Harbor and the Port of Long Beach also receive contribution from the Los Angeles
River Watershed. Facilities subject to the Cll at the Port should be eligible under Compliance
Option 1 to come into an agreement with Los Angeles River Watershed Management Groups
if there are no regional projects available in the upstream watershed groups identified in the
Cll Permit.

See response to comment #1.4.

9.17

The Port of Long Beach participates in the Nearshore Watershed Management Group under
the City of Long Beach MS4 Permit. This watershed group is not identified in the Cll Permit
but should be added to provide additional flexibility under Compliance Option 1 for affected
Port facilities.

See response to comment #9.1.

9.18

The basis for the volume-based requirement in Attachment | of the Cll Permit is unclear and
appears to align with the requirements in Attachment | of the IGP, which requires Dischargers
have the capacity to eliminate discharge from the volume of runoff generated by the 85"
percentile, 24-hour storm event on a daily basis. The modeling performed to establish this
requirement in the IGP was focused on the Los Angeles River Watershed. It is not clear the
RWQCB performed similar modeling for the watersheds subject to the CII Permit.

See response to comment #3.33.
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This is a significantly larger standard than the volume of runoff generated from the one-time,
85 percentile, 24- hour storm event required under MS4 Permit new development or
redevelopment program LID design requirements.

Many CII facilities have implemented site-specific BMPs to satisfy LID requirements for new
development or redevelopment standards using the 85" percentile, 24-hour storm event, and
the current language would likely require these facilities to redesign or reconstruct many of
these BMPs. The design storm retention standards in the CII Permit should remove the “daily
basis” requirement and align with existing MS4 design storm retention standards.

It should also be noted that the design criteria referenced in Attachment | is a volume-based
standard and not a flow-based standard as described in Attachment F, Section 4.9.

9.19

Similar to the IGP, USEPA’'s MSGP, and California’s recently adopted Construction General
Permit, this Cll Permit should allow Dischargers to perform pollutant source assessment to
identify if the facility is a source of the parameters in Tables 1 through 4, especially for those
parameters for which modeling was not performed to identify Cll facilities as sources (e.g.,
bacteria, legacy pesticides, etc.).

Although USEPA concluded that Cll facilities are contributors of pollutants and water quality
standards violations, the studies that arrive at that conclusion focused on contributions of zinc
and copper and did not review the other pollutants in detail.

The modeling does not support the requirement for Cll facilities to monitor for all the
parameters required within their watershed, including PCBs, PAHs, pesticides, and bacteria.
Instead, the CII Permit should require each Discharger to perform a pollutant source
assessment and identify the appropriate monitoring parameters based on activities and
sources on site.

Alternatively, or in combination with a source assessment, the Cll Permit should allow
Dischargers to screen (i.e., monitor for all required parameters) at some frequency (i.e., once
every 3 years during the first significant storm event of the water year) and discontinue
monitoring for those parameters that are at or below the reporting level until the next
screening assessment.

Suggested Example Permit Addition:

“The pollutant source assessment shall include identification of Cll Permit pollutants likely to
be present in stormwater discharges and authorized NSWDs.”

Limiting permit applicability to pollutants resulting from pollutant
sources from within the facility, similar to the IGP and U.S. EPA’s
Multi-Sector General Permit, would not be consistent with U.S.
EPA’s preliminary designation. The tentative Cll Permit regulates
pollutants that accumulate on impervious surfaces within the ClI
facility that could have come from a variety of sources, including
tire and brake pad wear, leaking automotive fluids, litter, and air
deposition. As explained in the Fact Sheet, pollutant discharge
increases with increasing impervious area. Thus, in the context
of the pollutant source assessment process, the impervious
surfaces themselves are pollution sources that must be
managed.

Regarding the comment about the contribution of other pollutants
and the need for modeling, see response to comment #2.3.
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9.20

Tables 2 and 4 of the CIlI Permit include a requirement to collect “stormwater-borne sediment”
for comparison to interim concentration-based sediment allocations. The sampling
methodologies and volume of stormwater necessary to collect sufficient mass of sediment for
analysis is not feasible. See ltems 14a, 14b, 14c and 14d from Port of Long Beach comment
letter for full text.

See response to comment #3.37.

9.21

Table 3 of the draft Cll Permit incorporates effluent limitations which are inconsistent with
TMDL final allocations for Dominquez Channel Estuary and Greater Harbor Waters in the
IGP.

For the Greater Los Angeles and Long Beach Harbor Waters, Cll Table 3 includes WLAs for
copper at 3.73 ug/L and zinc at 85.6 ug/L. However, based on the IGP fact sheet, “the
concentration-based WLAs are translated to instantaneous maximum TNALs because the
WLAs are assigned to be met at the receiving waters and not at the point of discharge. The
assigned WLAs of copper, lead, and zinc are based on the Criteria Chronic Concentration,
and is inappropriate to assign to stormwater discharges. Therefore, the California Toxics Rule
(CTR) Criterion Maximum (acute) Concentration is applied to Responsible Dischargers.”

The CII Permit should include a similar approach as the IGP and allow NALs (rather than
effluent limits) at the point of discharge if a WLA is assigned to be met at the receiving water.

The tentative Cll Permit does not include NALs and TNALs. See
response to comment #3.38.

9.22

Sampling all discharge locations is not feasible at many facilities, including many of our large
container terminal tenants. These terminals, and many other Port properties, are hundreds of
acres and have dozens of sampling locations. The strict provision to collect samples for all
discharge locations does not recognize many of the conditions that exist at large Port
facilities and conditions that make the requirement infeasible to implement, including the
following:

e Many outfall locations at the Ports are either submerged or commingle with stormwater
from numerous upstream, off-site sources prior to discharge. To the extent a
representative sample cannot be collected or is inaccessible at the point of discharge,
identifying and sampling upstream catch basins and trench drains is the only method
to collect a representative discharge sample. Based on our review, this could require
larger Port facilities to collect samples from 50 or more locations to meet current draft
Permit requirements.

e Some discharge locations are not within facilities’ boundaries and are not accessible
for sampling.

Regarding the comments about alternative and reduced
sampling locations, see responses to comments #3.40 and
#10.3.

Regarding the comment about the coordinated monitoring plan
for the Dominguez Channel and Greater Los Angeles and Long
Beach Harbor Waters TMDL: because the WLAs assigned to
“any future NPDES dischargers” are applied to Cll permittees, it
is inappropriate to extend the implementation alternatives for
MS4 permittees’ WLAs to Cll permittees. Therefore, the revised
tentative CIlI Permit requires sampling at the point of discharge
for Cll sites participating in Compliance Option 3.
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¢ Most container terminals at the Ports also have hundreds of scupper or over-water
drains with small tributary areas draining directly to the Harbor. These drains cannot be
feasibly sampled.

Similar to the IGP, the draft Cll Permit should include provisions to allow for selection of
alternative sampling locations and to reduce sampling locations based on
representativeness.

Furthermore, requiring the sampling location to only be at the point of discharge is
inconsistent with the TMDL for toxic pollutants in the Dominguez Channel and Greater Los
Angeles and Long Beach Harbor waters (Harbor Toxics TMDL). The Harbor Toxics TMDL
allows Dischargers to participate in coordinated compliance monitoring efforts and indicates
the compliance point may be a point in the receiving water that suitably represents the
combined discharge of cooperating parties. It is recommended that Dischargers be provided
the same opportunity to join or develop coordinated compliance monitoring efforts and be
able to sample a representative point in the receiving water.

9.23

The RWQCB has not established treatment system design criteria for sites installing
treatment systems to meet Compliance Option 3. To comply with the NELs, Dischargers
pursuing Compliance Option 3 will likely need to consider treatment control BMPs. Without a
design storm standard, Dischargers can install treatment controls using a wide variety of
designs that may be either deficient in achieving compliance with the water quality standards
or unnecessarily stringent or expensive.

We recommend including flow-based and volume-based design storm standards, similar to
those in Section X.H.6 of the IGP and require treatment control BMPs be designed by a
California-licensed Professional Engineer. In addition to the flow-based and volume-based
standards, the Professional Engineer should have flexibility to design the treatment control
BMP(s) using a combination of a flow-based treatment system and additional storage (also
referred to as surge detention, equalization, or attenuation) to capture peak flows. For
example, “a flow-based treatment control BMP can be augmented with additional storage
capacity to attenuate peak flows to treat at a lower design flow rate. If so, the BMP must be
designed by a California-licensed Professional Engineer to satisfy the equivalent of the 85™
percentile, 24-hour design storm volume and peak flows.”

Compliance Option 3 requires that discharges from the facility
meet applicable WQBELs. Permittees have discretion when
implementing control measure(s) on their property, so long as
the control measure(s) achieve the WQBELSs outlined in section
7.2 of the tentative CIlI Permit. Any combination of BMPs and
treatment system design and capacity that demonstrate
compliance is adequate.

9.24

The existing IGP requires Dischargers to submit an Annual Report no later than July 15
following each reporting year. The proposed CIlI Permit requires Dischargers to submit an
Annual Report by December 15. Because Dischargers may opt to continue to manage a

The December 15 due date allows permittees that choose
Compliance Option 2 and 3, adequate time (5.5 months) to
compile the required annual report, which includes data for
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portion of their facility under the IGP and manage the remaining portion of impervious surface | sampling and analysis during qualifying storm events (QSEs) for

under the proposed Cll Permit, it is recommended that reporting schedules be made the reporting period (July 1 to December 31 of preceding year

consistent with the already approved IGP reporting schedule. and January 1 to June 30 of the current year). Compliance
Option 1 requires permittees to submit an annual report by
December 15 each year, which is the same due date for the
annual reports required by the Regional MS4 NPDES Permit.
Thus, the December 15 reporting deadline is reasonable for all
Dischargers.

10.1 The U.S. Environmental Protection Agency Region 9 (EPA) developed a Residual This comment pertains to USEPA's preliminary designation
Designation Memorandum (Memo) in response to petitions brought by environmental groups | memo and is outside the scope of the action before the Los
dating back to 2013. A process needs to be developed to incorporate new data into the Memo | Angeles Water Board.
and Commercial, Industrial, and Institutional (Cll) Permit as it becomes available. Additional
regional monitoring data, such as data gathered from municipal separate storm sewer system
(MS4) monitoring programs and collected by industrial facilities for compliance with the
Industrial General Permit (IGP) as well as the Dominguez Channel and Greater Los Angeles
and Long Beach Waters Toxic Pollutants Total Maximum Daily Load (Harbor Toxics TMDL),
have been developed over the last nine years that should be included in both the Memo and
Cll Permit. It is not clear what the process is for inclusion of currently available and future
available data.

10.2 An iterative approach to compliance should be provided in the Draft Cll Permit. The Industrial | The tentative Cll Permit does not include an iterative BMP

General Permit (IGP), in Section XIlI, requires that baseline conditions initially be monitored,
followed by a process to refine and adapt Best Management Practices (BMPs) coupled with
the development of an Exceedance Response Action plan. This process repeats for two
years, and based on subsequent monitoring results, compared with numeric action levels,
allows for the permitted discharger to adapt through data collection. The Harbor Department
suggests that the iterative process established in the IGP be applied in the Draft Cll Permit.

The Cll Permit will bring on hundreds of new dischargers who for the first time will develop a
SWPPP and have minimum BMPs. If industrial dischargers have historically been the most
likely contributors of pollutants, it stands to reason that the CII Permit should follow a similar
approach to the IGP. Without this iterative approach and adaptive management, dischargers
are not given an appropriate amount of time to develop a SWPPP, implement the BMPs,
install full trash capture, and then observe what the impact is to the watershed may remain.
Additionally, immediately selecting and implementing Option 1 or 2 does not ensure that the

approach and Exceedance Response Action processes. The
permit requires compliance with water quality based effluent
limits, not action levels. Please see response to comment #1.19.

Regarding the timing for submittal of documents, see response
to comment #6.10.
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Cll Permittees will appropriately target listed TMDL pollutants or legacy hotspots. IGP
facilities are considered more of an environmental threat than Cll facilities.
10.3 An approach similar to the watershed management group approach outlined in the MS4 The formation of Compliance Groups, which is an IGP
permit and the compliance group option in the IGP permits would encourage collaboration compliance option, is not a compliance option in the tentative ClI
and improve the quality of stormwater runoff. Working with adjacent businesses and/or Permit. A Permittee who chooses Compliance Option 3 must
forming compliance groups, as are allowed in the MS4 permit and IGP, would encourage collect and analyze discharges from their own facilities in
collaboration between dischargers/owners/operators by collecting information (e.g., regional | addition to meeting all other Compliance Option 3 requirements
monitoring efforts, source tracking studies, hot spot identification studies), identifying to demonstrate compliance with the revised tentative Cll Permit.
watershed.-bascleq opportunities and prioritization of projects and options specific to the Regarding the basis for allowing participation in upstream
pollutants identified. regional storm water projects, please see response to comment
Under Option 1, capturing water upstream of CllI facilities does not ensure that the pollutants | #1.4.
found lower in the watershed are removed. thion 2 will not be feasible to most djschargers Please see response to comments #3.31 and #3.32, which
in the Port Complex as space is extremely I!mlted, nor would groundwatgr replgmshmeryt be explain that Compliance Option 2 is one of three choices for
achieved south of the Dominguez Gap. Option 3 presents several compliance issues. First, . :
. : . marine terminals.
most outfalls cannot be sampled as they are inaccessible under wharfs and piers; further,
tidal inundation will skew sampling results; and additionally, there are not enough laboratories | Regarding the comment about Compliance Option 2, please see
to process the amount of sampling events proposed in the Draft Cll Permit. response to comment #3.33.
Therefore, amending the Cll Permit to include mechanisms allowed in the MS4 and IGP (e.g., | Regarding sampling under Compliance Option 3, please see
representative outfall sampling and forming compliance groups) would lead to more response to comment #3.40. Failure to provide analytical results
meaningful data collection and a better chance that dischargers will be able to comply. due to lack of laboratories to process the amount of sampling
events or other reasons will be evaluated on a case by case
basis.
10.4 Section 3.1: Consistent with the IGP, the Draft Cll Permit should be amended to cover Please see response to comment #4.1.

facilities with a total of five acres of impervious area not currently covered under existing
permits, and not five total acres of area, as currently written. Section 3.1.1 of the Draft ClI
Permit states that, “Discharges covered under this General Permit include stormwater and
authorized non-stormwater discharges (NSWDs) from unpermitted ClI sites with five or more
acres of impervious surface and permitted CllI sites with five or more acres of total area...”

Section 3.1.3 further states that, “Dischargers of stormwater and NSWDs from privately
owned ClII sites with five or more acres of total area that are covered under the General
Permit for Stormwater Discharges Associated with Industrial Activities. . . may apply for
coverage under this Order as an alternative.”

Order No. R4-XXXX-XXXX Response to Comments dated November 2, 2023

93




Comment
Number

Comment

Response

Facilities enrolled in the IGP are now covered by this Draft Cll Permit if they have five or more
total acres, while other facilities are only covered if they have five or more acres of
impervious area. Without data to demonstrate that there is a difference between industrial
sites and other ClI sites, the Draft Cll Permit should be amended to only cover industrial
facilities with a total of five acres of impervious area not already covered under existing
permits.

Further, the statement (in Section 3.1.1) “from unpermitted ClIl sites...” is unclear as no one is
permitted under the Cll Permit as of yet. This language should be changed to “area not
currently under existing permits

10.5

The Harbor Department supports the requirement for Cll facilities to write a Stormwater
Pollution Prevention Plan (SWPPP) and implement minimum control measures (MCMs). This
requirement would create consistency between Public Agency requirements in the MS4
Permit and the IGP. The MCMs outlined in facilities’ SWPPPs, combined with the
recommended targeted identification of pollutant sources allowed by a tiered, iterative
approach (see Comment 2) as well as appropriate time period to implement these changes,
along with the trash capture requirements that are part of the MS4 Permit, would go a long
way toward sediment-based pollutant load reduction and capturing pollutants from
dischargers who currently have no pollution control requirements.

Comment noted regarding MCMs which are referred to in the
tentative CII Permit as minimum BMPs required in the facility’s
SWPPP. The tiered, iterative approach is not a part of the
revised tentative Cll Permit. Please see response to comment
#10.2.

10.6

Section 4.3. Discharges of Trash: this requirement will be very expensive and difficult to
implement as written. This requirement calls for full capture systems anywhere that trash may
be discharged into receiving waters, without specifying how this requirement would be
implemented. Further, because the Residual Designation is directly associated with the
Harbor Toxics TMDL, the Draft Cll does not appear to be the appropriate vehicle to require
trash compliance, as not all permittees discharge into waterbodies with trash TMDLs.

If this requirement remains, full trash capture devices should be prioritized in areas that can
then be designed into BMPs in and around inlets to capture targeted pollutants based on
sampling results. If an iterative, adaptive management approach were allowed (see Comment
2), this would then be an effective additional means towards targeting and controlling
pollutants.

Section 4.3 of the tentative Cll Permit specifies that Permittees
may comply with the trash prohibition using any lawful means,
including the implementation of certified full capture systems.
Attachment A further defines full capture systems.

10.7

Section 9.3.2.12. Sampling Event Visual Observations: oil and grease are not included. It is
recommended this be added, consistent with the IGP.

The Discharger is responsible for visual observations of oil and
grease as part of the Order section 9.3.3.3.4 and Attachment E
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Monitoring and Reporting Program, section 2.2.4.3.4., Sampling
Event and Visual Observations.

10.8 Section 3.1 Applicability: The Draft Cll Permit fails to adequately define the discharging entity. | Permit Applicability in Section 3.1 has been revised to align with
Clarification is needed as to whether the owner or lessee is considered the discharger. As U.S. EPA’s revised preliminary designation. Publicly owned and
municipal Harbor Departments are public agencies as well as owners of land in the Port privately operated ClI facilities in ports are included in the U.S.
Complex, it is unclear what their role is, as it is our understanding that the Draft Cll Permitis | EPA’s preliminary designation memo and are subject to the
intended to cover privately-owned facilities that point to the lessee being the discharger. The | tentative ClIl Permit.
IGP in section XXI.K.5.b identifies the “operator” as the Duly Authorized Representative. The - . :
Construction General Permit in Attachment A, Section E.17 identifies the property owner as f\egeg:g;gg ]}%rrz:?g?ﬂ:gi: zﬁz t():gfnn ﬁgg?g Jztﬁli\gg};g‘qgﬁs ;(/:ﬁe
the Legally Responsible Person. The Regional Phase | MS4 National Pollutant Discharge Perrr)n' . . pha . .

e . g , . T : N it. The revised tentative Cll Permit also includes a revised
JltEhllemc;?SaCt;%r: Seﬁtem Permit (MS4 Permit) in Section | identifies the 99 listed municipalities as section 5.2.2 of Attachment D to clarify who qualifies as a Legally
gers. Responsible Party.

The Draft Cll Permit fails to clarify this point, leading to confusion on the part of regulators
and the regulated community. The legally responsible party will differ depending on whether a
facility has one or multiple users, as in a commercial shopping center or an industrial facility
with subleasors. This adds further confusion without clear definitions. The Draft Cll Permit
should clearly identify the legally responsible parties for compliance with the permit.

10.9 Provide clarifying language on whether a CllI site can terminate coverage by reducing See response to comment # 5.11.
impervious area to <5 acres. For larger developments such as shopping centers that have
many parcels within the development, the CII Permit is unclear on whether only those ClII
parcels with =5 acres impervious are considered Permittees. This would result in scenarios
where only some ClI parcel owners in a larger common development are subject to the
Permit. The permit should provide clarification on this.

10.10 Following the same logic outlined in Comment 9, provide clarifying language regarding status | See response to comment # 5.11.
of permit coverage if a Cll site subdivides, subleases, or downsizes their 25 acres parcel to
<5 acres.

10.11 Section 8.1, Compliance Option 1, needs to be further developed to encourage collaboration | Please see response to comment #1.7, #1.8, #7.17, and #12.14

for developing meaningful and implementable pollutant reduction strategies and projects.

Targeting legacy pollutants is a regional problem and therefore requires a regional solution.
The Harbor Department applauds the Los Angeles Regional Water Quality Control Board’s
(LARWQCB) effort to reduce watershed loading, but valuable opportunities to tackle legacy

regarding the comment to expand Compliance Option 1 to
include other groups outside of approved WMGs or use an in-
lieu fee or mitigation fund.

Regarding the comment about the capacity of regional projects,
please see response to comment #7.20 and #12.12.
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pollutants in the watershed and in bedded sediments, the underlying cause for the majority of
the Harbor Toxics TMDL impairments, have not been adequately addressed.

As proposed, Option 1 provides a mechanism for addressing watershed loading through the
existing Watershed Management Groups. While a good step, we believe expanding Option 1
to include other existing groups, such as the Regional Monitoring Coalition (as required in
individually issued NPDES permits), or allowing formation of new groups of dischargers will
increase options for compliance and allow for resource pooling to address impairments in
bedded sediment in the Dominguez Channel and Greater Harbor Waters. Pooling resources
could assist with prioritized source control within the watershed based on source
investigations, similar to the Load Reduction Strategy Adaptation for the Upper Los Angeles
River bacteria TMDL.

Based on our ten year collaboration with the Dominguez Channel Watershed Management
Group and quantity of our 25 acre parcels, it does not appear there are sufficient existing
regional stormwater capture projects available for Compliance Option 1. Additionally, there is
no requirement for Watershed Management Groups to include a ClI-driven Compliance
Option 1 Regional Project. Without a mechanism requiring this, this option would be difficult
to implement.

To provide flexibility and assure the LARWQCB'’s preferred Compliance Option is utilized, the
following provisions should be added:

1. Compliance Option 1 should not require a Cll Discharger be specifically associated
with an existing regional project or a project in the design or construction phase. The
Cll Permit should allow for the Watershed Management Groups, or the formation of a
new compliance group with a MOU (analogous to the WMGs or RMC), to establish an
in-lieu fee or mitigation fund that Cll Permittees can participate in and pay into to
identify, design, and construct future regional capture, remediation or water quality
improvement projects.

2. Allow for agreements to participate in other stormwater quality improvement projects
or off-site capture or filtration projects that may not be associated with a Watershed
Management Group, such as on privately owned land or in concert with development
projects.

3. Build on existing Low Impact Development Ordinances to target pollutants in the
TMDL listings (and expand the focus from water collection to pollutant reduction).

The tentative Cll Permit regulates discharges from ClI| facilities,
not WMGs formed to comply with the Regional MS4 Permit.
Hence, the tentative CIl permit does not require WMGs to
administer ClI facility’s participation in Compliance Option 1.

Regarding the last comment, low impact development (LID), Can
be used to comply with the Planning and Land Development and
Watershed Control Program provisions of the Regional MS4
Permit. The tentative Cll Permit has additional requirements
beyond the Regional MS4 LID provisions. The tentative ClI
Permit is intended to implement U.S. EPA’s preliminary
designation. As stated in the preliminary designation memo, U.S.
EPA estimates that the designation would shift approximately
41.5% of the load reduction responsibility from the MS4 to ClI
sources.
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10.12 As written, there is not enough direction, structure, or flexibility to ensure that Option 1 can be | Section 8.1 of the revised tentative Cll Permit has been revised
an effective and equitable compliance option. Option 1 lacks specificity, and without a for additional clarity and specificity. It is not clear from the
developed framework, may unwittingly overlook soil and sediment hot spots and exclude comment how the alleged lack of framework for Compliance
historically marginalized communities lower in the Dominguez Channel Watershed. See Option 1 would overlook sediment or soil hot spots. Regarding
Comment 11 for a proposed solution to this issue. the comment about the exclusion of marginalized communities,

Please see response to comment #1.14.

10.13 Option 1 should allow for both concentration-based and load-based pollutant reduction Please see response to comment #3.42 and #3.43. Additionally,
activities to be consistent with the compliance options within the TMDLs. Currently, as written, | Section 8.1 of the revised tentative Cll Permit has been revised
Compliance Option 1 requires volume-based (load-reduction based) regional BMP sizing with | to clarify that a pollutant level factor may be used to modify the
no Reasonable Assurance Analysis (RAA), and does not allow for concentration-based funding level developed by WMGs.
pollutant reduction design. Without a RAA and source investigations, it is likely that volume
capture projects will be expensive and overbuilt to capture the required volumes but will not
actually achieve the goal of targeting and abating the most polluting areas and runoff.

Additionally, not every land use associated with a project site can provide the same benefit to
a watershed and may not be welcomed in a Watershed Management Group without
substantial financial contributions. It is recommended Section 8.1 be revised to allow for both
sizing options, consistent with TMDL compliance options.

10.14 The LARWCB should clarify whether participation in a regional project will apply to a parcel or | Please see response to comment #2.20. In the situation
to an operator in the case of a change of ownership or at least allow for the possibility of described, compliance through the regional project applies to the
transfer if agreeable to the parties involved. Compliance Option 1 states that “Dischargers site itself (see response to comment #1.4).
shall enter into a legally binding agreement with the local Watershed Management Group to
fund, or partially fund, a downstream regional project included in a Watershed Management
Program developed to implement requirements of the Regional MS4 Permit and approved by
the Los Angeles Water Board.” From this language, if a 10-acre ClI-permitted facility selected
Option 1 for compliance, it is unclear whether the compliance through the regional project
applies to the 10-acre site itself (the land) or for the facility operating on the site. If the
operator moves the facility, it is unclear whether the compliance remains with the land or if the
operator can apply the participation in the regional project at the new facility cite. Please
provide clarification in the permit.

10.15 All language for Compliance Option 1 refers to a single offsite project. Update to “project(s)” Please see response to comment #9.13.

throughout to allow discharges to fund multiple projects to obtain compliance for the facility
(85" percentile 24-hour storm equivalency).
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10.16 The Harbor Toxics TMDL is sediment-based and does not include water column impairments. | The sediment-based waste load allocations are translated into
The Draft Cll Permit should be revised to encourage collaboration with regional monitoring water column equivalents in accordance with the Harbor Toxics
efforts, source tracking studies, and remediation projects targeting sediment impairments. TMDL implementation language (compliance option c) as
BMPs and compliance options that target volume-reduction and upstream regional BMPs described in Section 4.6.3.1 in the Fact Sheet. The WLAs
designed to reduce water-column-based impairments may reduce pollutant sources, but do assigned to “any future NPDES dischargers” are applied to ClI
not specifically target Harbor Toxics TMDL attainment in sediments. Permittees. These WLAs are intended to address ongoing

loading of pollutants and have different implementation
requirements than those for other responsible parties assigned
load allocations and waste load allocations in the TMDL.

10.17 Compliance Option 3 should be expanded to include all compliance options associated with Effluent limitations for Compliance Option 3 are intended to be
the TMDLs, not just Waste Load Allocations. For example, Sediment Quality Provisions are complied with at the discharge points from the facility. Please
alternative means of demonstrating attainment of the beneficial uses within marine sediments | also see response to comment #9.22.
and should be included within the footnotes for Table 2 and Table 3 for the Greater Los
Angeles and Long Beach Harbor Waters.

10.18 Section 3.1.2: Rooftops should not be included in the CII without supporting data. The basis This comment pertains to U.S. EPA’s preliminary designation

for inclusion of rooftops in this Draft Cll Permit has not been provided. Section 3.1.2 of the memo and is outside the scope of the action before the Los
Draft Cll Permit states that, “Facilities where a portion of the facility’s impervious surface is Angeles Water Board.
covered by another permit must still obtain coverage under this General Permit for the
remaining portion of the impervious surface (e.g., rooftops and parking lots).”
Rooftops are not uniform in construction and therefore pollutant loads in runoff from rooftop
material itself cannot generally be assumed. One major and consistent source of pollutants to
rooftops is atmospheric deposition, which is excluded from Total Maximum Daily Loads
(TMDL) Waste Load Allocations (WLAs) calculations. Because the stated intent of the permit
is to address point sources through WLAs, rooftops should not be included without supporting
data. Please identify the data used to support the finding that stormwater discharges from
rooftops are point sources and clarify why stormwater discharges from rooftops are covered
under this Draft Cll Permit. If data do not exist to support this conclusion, the specific
reference to include stormwater discharges from rooftops should be removed from this Draft
Cll Permit.

10.19 No direct mention of applicability to No Exposure Certification (NEC) or Notice of Non- Please see response to comment #2.29. The tentative Cll Permit

is not intended to penalize Dischargers for preventing exposure
of pollutants from industrial activities but to require them to focus
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moved their pollutants under a roof and received an NEC under the IGP are essentially being
penalized.

on the pollutants from the impervious surfaces that are causing
or contributing to impairment to the receiving water.

10.20

Should rooftops be included in the Draft Cll Permit, a list of appropriate treatment BMPs
should be provided and an iterative approach used to assess treatment success and modified
as needed. This will allow for a more implementable approach, with acceptable BMPs clearly
outlined and a stepped process and appropriate timeline for implementation.

Please see response to comment #10.2.

10.21

Section 9.3. Compliance Option 3: The CIll Permit should provide realistic accommodations
for difficult to sample conditions. Further, it is recommended that the Cll Permit incorporate
more of the sampling accommodations included in the IGP. The IGP provides certain
accommodations for stormwater sampling. For example, the IGP allows a facility to identify
and sample at alternative discharge locations if a facility cannot sample at a certain location
because of uncontrolled run-on or the discharge location is not accessible. (See IGP Permit
Section. XI.C.3.a.) The IGP permit also allows facilities to reduce the number of samples
collected if the facility has multiple discharge locations, but the operations and stormwater
treatment implemented are the same in those locations. (See IGP Permit Section XI.C.3.4.)
The IGP also allows facilities in Compliance Groups to reduce the amount of sampling that
they perform. (See IGP Permit Section XI.B.3.).

Conditions lower in the watershed, such as seawater intrusion due to submerged or
comingled areas, make many sampling locations difficult or infeasible. End of pipe discharges
are often under wharfs or piers or impossible to access landside and often subject to tidal
inundation.

Similar to the IGP, the CIll Permit should include provisions to allow for selecting alternative
sampling locations and to reduce sampling locations based on representative facility
conditions. Selecting representative samples is critical to a successful, efficient and effective
monitoring program as this focuses resources (financial burden, laboratory availability, etc.)
and helps focus sampling and analyses to provide useful data points.

Please see response to comment #3.40 and #10.3.

10.22

Section 9.3. Compliance Option 3: Pollutants being monitored under the Draft Cll Permit
need to be consistent with those monitored under the IGP. The constituents monitored under
the IGP are a different suite of pollutants than those outlined in Section 9.3 of the Draft ClI
Permit. As many IGP facilities may be able to transfer their properties to the Draft Cll Permit,
and commercial, industrial, and institutional facilities will have new stormwater requirements
never before implemented, the Harbor Department suggests ensuring that pollutants in the

The tentative Cll Permit has been revised to remove overlap with

the IGP. Therefore, any permittees who are currently enrolled in
the IGP must also enroll in the tentative CII Permit if their
facilities meet the eligibility criteria of the tentative Cll Permit.
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IGP are also in the Cll Permit along with the new CII Permit sample requirements to inhibit a
decrease in the quality of stormwater discharge.

10.23

Section 6.1.3.1.6: The term “waste” needs to be clearly defined and “washing” needs to be
added to this list of potential pollutant sources.

As part of the SWPPP, section 6.3.1.7 of the revised tentative ClII
Permit requires the Discharger to identify potential pollutant
sources in the facility including “...waste treatment and disposal
area...”.

The definition of “Waste” in Attachment A of the revised tentative
Cll Permit” has been revised to be consistent with the definition
in section 13050 of the Water Code.

Washing (vehicle washing areas, as implied by this comment)
has been added to the list of potential pollutant sources. In
Section 6.3.1.7. For more information on "washing" please refer
to the Fact Sheet Section 4.4, Non-Stormwater Discharges:
“Unauthorized NSWDs can be generated from various pollutant
sources. Depending upon their quantity and location where
generated, unauthorized NSWDs can discharge to the storm
drain system during dry weather as well as during a storm event
(comingled with stormwater discharge). These NSWDs can
consist of but are not limited to; (1) waters generated by the
rinsing or washing of vehicles, equipment, buildings, or
pavement, or (2) fluid, particulate or solid materials that have
spilled, leaked, or been disposed of improperly”.

10.24

Section 9.3.2.3.2: The term “contained stormwater” needs to be more clearly defined.
“Associated with the discharge of contained stormwater” is unclear — the term “contained
stormwater” needs to be more clearly defined.

"Contained stormwater" has been defined in Attachment A—
Definitions as the stormwater discharges or runoff from NSWDs
or QSEs that have been contained and/or prevented from
entering drainage systems

1.1

We have a number of concerns about the suitability and implementation of the Draft ClI
Permit. In particular, although the perceived need for the Permit is driven by zinc and copper,
as presently drafted, the Permit does not optimally target the most significant sources of zinc
and copper. The primary sources of zinc and copper pollution are tire wear and brake pad
usage, respectively, indicating that the Draft Cll Permit should focus on parking lots and other
areas with regular vehicular traffic. However, the Draft Cll Permit broadly covers all
“‘unpermitted ClII sites with five (5) or more acres of impervious surface” and “permitted ClI

The tentative Cll Permit accurately reflects U.S. EPA’s
preliminary designation memo. In addition, the Fact Sheet for the
tentative Cll Permit describes the nature of impervious surfaces
as a source of pollutants and states, “pollutants can come from
tire and brake pad wear, leaking automotive fluids, litter, and air
deposition.” The tentative Cll Permit thus focuses on parking lots
and areas with vehicular use, but also other impervious surfaces
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sites with five (5) or more acres of total area” in the target watersheds, regardless whether
there is any vehicular use. Draft Cll Permit, § 3.1.1. The Draft Cll Permit therefore proposes
to regulate many facilities which do not contribute meaningful copper or zinc pollution.
Additionally, the Draft Cll Permit appears to exclude publicly owned Cll sites from coverage,
which are also large contributors of copper and zinc due to high traffic flow. As drafted, the
Permit is ineffective, inconsistent with the underlying purpose, and overly burdensome on
facilities which do not pose any risk to water quality.

such as rooftops, which can accumulate pollutants from air
deposition.

Please note that comments related to U.S. EPA’s preliminary
designation of sites to be regulated under this NPDES Permit are
outside the scope of the action before the Los Angeles Water
Board.

11.2

The Draft Cll Permit should therefore be revised to provide Permit exclusions for low risk
facilities which have five or more acres of impervious surface, but do not contribute to zinc
and copper pollution because an insignificant portion (such as one or fewer acres, or fewer
than 20 vehicle trips per day on average) of the impervious surface is open to parking or
vehicular traffic. We therefore propose that the Draft Cll Permit be revised to state the
following:

3.1.1. Discharges under this General Permit include stormwater and authorized
NSWDs from unpermitted CllI sites with five (5) or more acres of impervious surface
and permitted ClI sites with five (5) or more acres of total area in the Dominguez
Channel/Greater Los Angeles and Long Beach Harbor Watershed and the Los Cerritos
Channel/Alamitos Bay Watershed. ClI sites for which less than one acre of impervious
surface is routinely utilized for parking or vehicular traffic are excluded from coverage
under this permit. Cll sites with an average of 20 or fewer vehicle trips per day are
excluded from coverage under this permit._Cll sites at airports are excluded from
coverage under this permit from coverage under this permit.

The tentative Cll Permit will be consistent with U.S. EPA’s final
designation of CllI facilities in the two watersheds. See response
to comment 11.1.

11.3

As presently drafted, the Draft Cll Permit is poorly matched to its mission and will be
unnecessarily burdensome to both administer and implement. In fact, Governor Newsom
recently vetoed Assembly Bill 2106, which would have developed a similar statewide permit.
Governor Newsom correctly determined that such permitting “would result in significant new
costs” and that “[c]hanges to stormwater management would be best addressed in [the]
budget process, working with existing authorities, and [as] outlined in the Water Supply
Strategy implementation steps.” Sept. 28, 2022 Veto of Assembly Bill 2106. Given the
permitting schemes and measures already in place, the Draft Cll Permit is neither necessary
nor the best use of government resources. However, if it is to go forward, it should be tailored
to focus on those areas driving copper and zinc concerns by excluding sites with minimal
vehicular parking or traffic.

The sites regulated under the tentative Cll Permit will be
consistent with U.S. EPA’s final designation. The Governor’s veto
of Assembly Bill 2106 has no effect on the applicability of the
tentative CIl Permit.
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11.4

The Draft CIl Permit is intended to minimize stormwater and non-stormwater discharges of
zinc and copper from CllI sites. The primary sources of zinc and copper pollution are tire wear
and brake pad usage, respectively from transportation sources. Thus, in order to achieve its
intended purpose, a Draft Cll Permit should be narrowly focused on regulating parking lots
and other areas with significant vehicular traffic. As currently drafted, the Permit broadly
covers all “unpermitted ClI sites with five (5) or more acres of impervious surface” and
“‘permitted ClIlI sites with five (5) or more acres of total area” in the target watersheds. Draft ClI
Permit, § 3.1.1. The Draft Cll Permit therefore proposes to regulate many facilities which do
not contribute meaningful copper or zinc pollution, contrary to its intent. Additionally, the Draft
Cll Permit appears to exclude publicly owned CllI sites from coverage, which are also large
contributors of copper and zinc due to high traffic flow. The Permit is therefore ineffective,
inconsistent with its intent, and overly burdensome on facilities which do not contribute to zinc
and copper pollution. The Draft Cll Permit should therefore be revised to provide for Permit
exclusions for facilities which have five or more acres of impervious surface, but an
insignificant portion of this impervious surface is used for parking or vehicular traffic. The
Draft Cll Permit should be revised to state the following:

3.1.1. Discharges covered under this General Permit include stormwater and authorized
NSWDs from unpermitted CllI sites with five (5) or more acres of impervious surface and
permitted Cll sites with five (5) or more acres of total area in the Dominguez Channel/Greater
Los Angeles and Long Beach Harbor Watershed and the Los Cerritos Channel/Alamitos Bay
Watershed. ClI sites for which less than one acre of impervious surface is routinely utilized for
parking or vehicular traffic are excluded from coverage under this permit. Cll sites with an
average of 20 or fewer vehicle trips per day are excluded from coverage under this permit.

CllI sites at airports are excluded from coverage under this permit.

Please see response to comment #11.1.

11.5

It appears that the U.S. Environmental Protection Agency (EPA) has only used the Residual
Designation Authority (RDA) section of the Clean Water Act (CWA) one time in Los Alamos
County, New Mexico, where unpermitted undeveloped areas of a Municipal Separate Storm
Sewer System (MS4) were identified as impacting receiving waters. Based on inquiry and
responses from EPA (RORDA@EPA.gov), RDA’s were also petitioned in 2013 and 2015 in
Regions 1, 3, and 9 for Cll Facilities specifically. Regions 3 and 9 declined to designate the
stormwater discharges for NPDES permitting. Region 1 neither granted nor denied the
petition, but committed to evaluate specific watersheds to determine whether site specific
information will support such designations. As a result of the Region 9 Petitioner’s challenge
in 2018, EPA is now moving forward with the RDA and related CllI Permit in Los Angeles. The

Please note that comments related to U.S. EPA’s preliminary

designation memo are outside the scope of the action before the

Los Angeles Water Board.

Regarding the comment that release of the tentative Cll Permit is

premature in light of U.S. EPA’s residual designation process,
please see response to comment #2.2.
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Regional Board released a Draft Cll Permit for public comments on July 26, 2022 and intends
to consider this permit on December 8, 2022. However, this is premature. EPA must comply
with the Administrative Procedure Act (APA) (5 USC §551 et seq. (1946)) when implementing
the RDA. The APA requires that agencies publish notices of proposed and final rulemaking in
the Federal Register and provides opportunities for the public to comment on notices of
proposed rulemaking. In support of its plans to exercise its RDA, EPA has circulated a
Preliminary Designation Memorandum, which was not published in the Federal Register. EPA
has not made any indication that it plans to prepare separate proposed or final documents
which it intends to publish in the Federal Register. EPA has therefore failed to comply with the
public notice procedures required by the APA.

11.6

The Draft CIl Permit lacks much of the specificity needed to implement an effective Storm
Water Permit. Job losses impacting underserved communities as a result of medium and
large business closing as a result of the cost to comply with the CII Permit, or businesses
simply moving to other watersheds not subject to this Cll Permit, can be expected. As is
evident with the recently adopted Industrial General Stormwater Permit (IGP) (Order No.
2014-0057-DWQ as amended by Order 2015-0122-DWQ and Board Adopted amendments
on November 6, 2018 (effective July 1, 2020)), the role out of Total Maximum Daily Load
(TMDL) requirements which became effective July 1, 2020, and a Finalized IGP Document
still not being made available is another example of a Regional Board with too few resources
and too many Permits to be effective. The role out of TMDLs in the current IGP was new and
difficult for Permitted dischargers to comply with and which businesses are still adapting their
facilities to meet these lower compliance objectives Region wide (Los Angeles). To release an
entirely new Cll Permit that lacks specificity needed to ensure compliance will grossly
overwhelm all businesses affected by this new Cll Permit, is irresponsible, ill-timed, and
needs greater consideration and review before releasing to the public or for presentation at a
Board hearing at this time.

The tentative Cll Permit is one of the Los Angeles Water Board’s
tools to improve water quality in multiple impaired waterbodies
within the two watersheds subject to the permit. While there will
be costs to implement the permit, the residents in the two
watersheds, including those living in disadvantaged
communities, will also benefit. Please see a discussion of
economic considerations in the Fact Sheet, Section 3.11.4 of the
revised tentative CIl Permit.

The revised tentative Cll Permit clearly defines options and path
to compliance with TBELS and WQBELSs.

11.7

The EPA’s Residual Designation Authority and roll out of this CII Permit will not give the
Regional Phase | MS4 Permit (Order No. R4-2021-0105) adequate time for the watershed
groups to implement their Enhanced Watershed Management Programs (EWMPSs). The
Dominguez Channel EWMP (DC-EWMP) was approved by the LARWQCB on June 1, 2016
and lays out the requirements and programs that include oversight, inspection, and controls
for Commercial, Industrial, and Institutional facilities within each Jurisdiction within the
watershed. The EWMP lays out the pathway for the watersheds to meet the TMDLs timelines
which are explained in the Reasonable Assurance Analysis (RAA) section of the DC-EWMP.

The development of the tentative Cll Permit is timely and
necessary to provide permit coverage for Cll facilities that will be
designated by U.S. EPA. Please also see response to comment
#2.26 and #11.1.
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standard violations based on modelling data performed for zinc and copper. The modelling
did not review other pollutants in detail. These two pollutants have two primary sources: 1)
copper from brake pads and 2) zinc from tire wear, both of which are transportation sources
and present a regional constant input to any developed urbanized area. Additionally,

Number Comment Response
Since the LARWQCB has approved the DC-EWMP and adopted the new MS4 Permit,
Jurisdictions should be allowed to continue managing and implementing the inspection and
oversight of Commercial and Institutional businesses within their controls. The IGP is
sufficient as a standalone Permit targeting TMDLs in these watersheds. Additionally, Measure
W (Safe Clean Water Impervious Parcel Tax Program) is already moving forward with the
funding of projects needed to meet the water quality goals in each watershed.

11.8 The American Rivers, the Natural Resources Defense Council (NRDC), and the Los Angeles | The tentative Cll Permit has adequately considered the IGP, the
Waterkeeper (Petitioners) claim that “currently unpermitted stormwater discharges from Regional MS4 Permit, WMPs, and Measure W through its
privately owned commercial, industrial, and institutional (ClII) sites are contributing to applicability, provisions, and Compliance Options. See section
violations of water quality standards” occurred on September 17, 2015, just shortly after the 2.3 of the Fact Sheet for comments related to U.S. EPA’s
new IGP (See Comment 3) was rolled out. The subsequent denial by EPA and then the legal | preliminary designation memo are outside the scope of the
challenge that was lost and resulted in the rollout of this Cll Permit doesn’t seem to have action before the Los Angeles Water Board.
adequately considered the new IGP, the new LA Region MS4 Permit, the EWMPs, and
Measure W which was passed in a parallel timeline as the Petitioners legal challenge
occurred.

11.9 As noted in Comment #4, Measure W was approved by the voters in 2018 (effective in The tentative Cll Permit will not impede Measure W’s aims. The
December 2019). Measure W, called the “Safe, Clean Water Program”, provides local, tentative CIlI Permit will further Measure W’s aims by shifting the
dedicated funding to increase Los Angeles County’s local water supply, improve water quality, | burden of compliance from MS4 Permittees to Cll Permittees,
and enhance communities. The program generates up to $285 million each year to fund either by reducing loading from ClII facilities on site through
multi-benefit stormwater and urban runoff capture projects. Projects that assist in achieving Compliance Options 2 and 3, or by providing funding to MS4
municipal separate storm sewer system (MS4) permit compliance, utilize Nature Based Permittees for regional multi-benefit projects through Compliance
Solutions, and/or provide benefits to Disadvantaged Communities are prioritized to receive Option 1. MS4 Permittees can use the funding from Compliance
funding to the extent feasible. The funding also helps watershed management programs Option 1 as a match when applying for funding from the Safe
implement their MS4 Permit obligations which were inadequately funded in the past. The Cll | Clean Water Program, which will increase the competitiveness of
Permit is likely to impede, rather than further, Measure W’s aims. their applications. By participating in Compliance Option 1, ClI

Permittees will support implementation of the multi-benefit
projects in the WMPs to comply with water quality standards by
TMDL compliance dates. Please also see response to comments
#2.26 and #11.1.

11.10 The U.S. EPA concluded that ClI facilities are contributors of pollutants and water quality Please see response to comment #11.1.

Regarding the comment that the modelling did not review other
pollutants, see response to comment #2.3.
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atmospheric deposition from local and regional sources likely are comprised of transportation

related sources. To force CllI facilities to target all pollutants this permit seeks to address,

presents a significant burden to those facilities which have no exposure and only have

impervious surfaces to address.

1.1 The Draft Cll Permit classifies discharges covered under the Permit as minor discharges. For discharges from non-publicly owned treatment works (non-

Please provide a definition of “minor discharges” and how this is related to the Cll Permit. POTW), several criteria, including toxic pollutant potential, flow
volume, and water quality factors such an impairment of the
receiving water or proximity of the discharge to coastal waters
are evaluated to determine whether the discharge is a major or
minor. Based on these criteria, the discharges covered under the
tentative CII Permit have been classified as minor discharges
consistent with the procedure in the NPDES Permit Writer’s
Manual and the Basin Plan.

11.12 Under the premise of the modelling data stating impervious surfaces being the primary The revised tentative Cll Permit has been revised for clarity. See
source of copper and zinc, and facilities with five or more acres of impervious surface the Order, section 3.1 and Fact Sheet, section 2.1 of the revised
needing to be regulated, suggests that the Cll Permit also apply to Publicly owned facilities. tentative CIlI Permit.

The permit does not make clear whether the permit applies to public lands leased to private
operators.
11.13 Because the RDA is intended for sites not covered by an NPDES Permit, the Cll Permit Regarding the comment that industrial sites are already covered

should only apply to Commercial or Institutional sites. Industrial sites are already covered by
the IGP and are already addressing the TMDLs in these watersheds. Additionally, the No
Exposure Certification also covers industrial facilities by demonstrating they don’t contribute
industrial pollutants of concern because of the nature of their covered business operations.
Additionally, if the argument is that impervious surface is causing copper and zinc
exceedances in receiving waters, the issue suggests that non-point sources are the problem.
If a facility simply covers their entire property so no-exposure to pollutants exists, the only
source would be buildup and washoff from local and regional atmospheric deposition
(suggesting that other source control methods targeting transportation sources should be
investigated as opposed to issuing a Cll Permit to control impervious surfaces).

by the IGP, including sites with an NEC, please see response to
comment 2.26 and 2.29.

The comment that the buildup and wash off of pollution from
atmospheric deposition is a nonpoint source is incorrect. A point
source is defined in CWA section 502(14) and 40 CFR § 122.2 to
include any discernible, confined, and discrete conveyance from
which pollutants are or may be discharged. Once pollutants from
the air are deposited on the land surface, and are conveyed
through a storm drain, they are point sources. According to the
TMDLs included in the tentative Cll Permit, atmospheric
deposition is only considered a nonpoint source in the specific
situation where airborne pollutants are deposited directly on the
receiving water, not where pollutants are deposited on the land
and washed off into the receiving water. See for example the Los
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applies to operators and not owners of the land. Yet, Section 3.6 seems to apply to owners of
the applicable properties. This is why a clear definition is needed for the term “Permitted
Discharger.”

Comment Response
Number
Cerritos Channel Metals TMDL, which states, “Once metals are
deposited on land under the jurisdiction of a stormwater
permittee, they are within a permittee’s control.” (page 25 of
TMDL).
11.14 Section 5.3 on page F-49 of the Fact Sheet incorrectly states that a public hearing was Comment noted. The October 13, 2022 date will be updated to
conducted on October 13, 2022. reflect the actual date of a public hearing.
11.15 This statement should be clarified to state which portion of the site triggers coverage. For The answer to the example is yes. The remaining area that is not
example, if a 5 acre impervious site has 2.5 acres covered under the IGP, the remaining area | covered by the IGP would need to be covered by the tentative
is only 2.5 acres, would that trigger Cll coverage? ClII Permit. Areas such as rooftops, parking lots, driveways, etc.
not currently covered under the IGP would require coverage
under the tentative Cll Permit.
11.16 The NOI requirement for Option 1 specifies that a copy of the agreement between the Los Angeles Water Board staff are coordinating with WMGs on
Discharger and the applicable local Watershed Management Group listed is in Attachment H, | key program implementation needs, including identifying contact
Table H-1. However, Attachment H provides little to no information on Watershed information that will be available to facilitate the enroliment
Management Groups (WMGs) or each of the Legally Responsible Persons (LRP) in each process. Los Angeles Water Board staff will consider the
WMG. It provides no information about the specific contacts, the legal documentation, the commenter’s concern regarding an example agreement and
timeline, process, etc. needed for filing an NOI for Compliance Option 1. Additionally, determine an appropriate level of guidance for specifying terms
Attachment H provides no example agreement or standard contract. Based on recent WMG in Compliance Option 1.
Meetings, the WMGs were not aware of th_is Permit and the WMGs are stfuggling tlo. better A definition of fiduciary agent as “the person acting for the benefit
unders’;and howr’:o develop agrelements with well over se;/erar:.hund.red private entities. They of another party as a bona fide trustee, executor, or
currently do not have an example agreement or process for this option. administrator” has been added to the revised tentative Cll
Compliance Option 1 requires that the agreement “be signed by both the Discharger and the | Permit.
Legally Responsible Person for each member of the Watershed Management Group or the
group’s fiduciary agent if the fiduciary agent is a Duly Authorized Representative for each
member of the Watershed Management Group, and meet the minimum requirements
established in section 8.1 of this Order.” Please provide a definition for a “fiduciary agent” and
the contact information for the fiduciary agent of each applicable WMG.
11.17 The Notice of Termination process in Section 3.5 implies that the coverage of the Permit Please see response to comment #2.20.
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capacity to satisfy the private Cll demand looking to fund Compliance Option 1 projects, as
the WMGs already have projects identified to meet their existing municipal TMDL obligations.
All compliance options should be open for permittees, and the Permit should provide the
necessary flexibility in that regard.

Additionally, the dischargers should be allowed to partner directly with a City, County, Special
District, or other entity beyond just WMGs. This will allow these jurisdictions better control the
long-term agreements required to be managed.

Finally, the process of selection of regional projects is unclear. Will the regional watershed
project be selected by EPA or the RWQCB? Please clarify which agency will have regulatory
oversight of the project.

Number Comment Response
11.18 The Petitioners claims for not meeting water quality standards was based on modelling data | Please see response to comment #2.3.
specific to copper and zinc. The modeling does not support the requirement for Cll facilities to
monitor for all the parameters required within their watershed, including PCBs, PAHSs,
pesticides, and bacteria. As such, the Cll Permit should allow Dischargers to perform
pollutant source assessments specific to their facilities. It should not require a facility to
monitor for all parameters listed in Table 1 and Table 2.
11.19 The requirement for Cll Facilities to assess Toxicity should be removed. Toxicity assessments | There are currently two TMDLs for impaired waterbodies in the
are applicable to receiving waters. TIEs/TREs are applicable to Individual Permittees with Alamitos Bay/Los Cerritos Channel Watershed and five TMDLs
Waste Discharge Requirements where a process involving treatment and discharge to a for impaired waterbodies in the Dominguez Channel/Greater Los
receiving water would be used. If toxicity is included in the Permit, the toxicity test species Angeles and Long Beach Harbor Watershed. These TMDLs are
should be listed. for pollutants classified into the categories of bacteria, metals,
nutrients, PAHs, PCBs, pesticides, toxicity, and trash. As
documented in Fact Sheet section 2.4.2, various waterbodies in
the Dominguez Watershed Management Area are on the 2018
CWA section 303(d) list of impaired waterbodies due to metals,
DDT, PCBs, PAHSs, historic pesticides, indicator bacteria, toxicity,
and sediment toxicity. Therefore, the requirement for toxicity
monitoring is retained in the revised tentative Cll Permit. Toxicity
testing requirements have been added to Attachment E of the
revised tentative CIlI Permit.
11.20 It is unclear if the Watershed Management Groups (WMGs) will have sufficient project or area | Regarding the availability of sufficient project or area capacity to

satisfy the demand to participate in Compliance Option 1, please
see response to comment #7.20.

Regarding the suggestion that Permittees mix Compliance
Options, please see response to comment #2.27.

Regarding partnering with other entity beyond the WMGs, please
see response to comment #1.7 and #7.17.
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11.21 Please specify the formula for funding an Option 1 Project. Refer to section 8 in the revised tentative Cll Permit for a funding

level formula.

11.22 It is unclear which site-specific pollutant control measures are intended to apply to. Please This provision has been removed from section 8.1 of the revised
specify if this is for the Regional Project or the Discharger’s site. tentative CIlI Permit.

11.23 How will dischargers reporting on Option 1 be able to verify the WMGs Projects are meeting | There is no requirement for Cll Permittees who chose
the effluent limitations? Once a discharger enters into an agreement with the WMG, the WMG | Compliance Option 1 to verify that the WMG projects are
should bear the responsibility for compliance, as they are accepting the funds and operating | meeting the effluent limitations. Compliance with the WMP
these systems. There will need to be a structure in place or the Phase | MS4 Permit will need | timelines for project completion is the MS4 Permittees’
to be revised to ensure WMG Projects meet their objectives. Again, this presents a significant | responsibility. As long as the CIl Permittee complies with the
burden on both the Permit writers and the Municipal Agencies who are already developing requirements of the agreement with WMGs and the requirements
projects to meet their municipal obligations. of the tentative CIl Permit, the CIlI Permittee will be deemed in

compliance with the tentative Cll Permit.

11.24 Compliance reporting dates should align with the current Industrial Permit. Agreement Please see response to comment #9.24.
renewals should be completed by June 30" each year to align with most cities’ fiscal years,
which are generally July through June of each year.

11.25 There is no mention of reporting dates in section 9.2 (every two reporting years is all that is The tentative Cll Permit has been revised to clarify that annual
mentioned). Annual monitoring to verify functionality should be required. reporting and visual observation of discharges and minimum

. : : . BMP implementation apply to all Cll facilities regardless of the
Also,. there is no d|§0u33|on of bypass and whether bypass from Option 2 systems are Compliance Option chosen. The tentative Cll Permit has also
required to be monitored. . . ) , :
been revised to clarify that, under Compliance Option 2, visual
observation of any bypass is required. Please see also specific
requirements in Attachment | for ClI facilities choosing
Compliance Option 2.

11.26 Section 9.3.1.1.2.2 appears to reflect that dischargers selecting Option 3 have the ability to The section referenced in the comment requires the dischargers
conduct a Pollutant Source Assessment (PSA) based on the facilities activities and not to develop a Site-Specific Monitoring and Reporting Plan. It
monitor all pollutants. Please list the required pollutants to be monitored or explicitly state that | requires the discharger to include a list of the pollutants that the
a PSAis permissible. discharger is required to monitor. These pollutants are based on

the watersheds that the facilities are located within. Additionally,
this section does not mention a Pollutant Source Assessment.

11.27 Southern CA has a limited number of storm events each year, making the requirement to The storm water sampling frequency for discharges from ClI

sample four storms per year overly burdensome, particularly given the date constraints.

facilities within the two watersheds is the same as for IGP
facilities. Additionally, the sampling programs for the Regional
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which allows for iterative BMP assessment and improvements. Otherwise, the new CllI Permit
will put nearly all facilities in jeopardy of instant compliance risks, mandatory minimum
penalties, and have significant impacts on operating budgets. Additionally, the money spent

Number Comment Response
Phase | MS4 programs are only required to sample three storms per year. Cll Permit holders | MS4 Permit include additional TMDL-specific monitoring, so the
should not be expected to meet more restrictive sampling requirements. overall monitoring frequency is comparable.

11.28 Dischargers with multiple similar discharge locations should be allowed to perform a This permit requires that all discharge locations be sampled
representative sample reduction justification for similar discharge types and operational whether the discharges are substantially similar or not.
areas. To require all discharge locations to be monitored is extremely costly. Run-on locations | Regarding run-on discharges from other facilities, please see
from other facilities should also be identified and described in this section. Additionally, response to comment 4.6. No cross reference is necessary
Section 9.3.2.3 should either be cross-referenced or be merged with the discussion in because Sections 9.3.2.3 and 9.3.2.10 appear under the same
Section 9.3.2.10 (alternative locations). sub-heading.

11.29 Because Option 2 employs volume based BMPs designed to the 85" percentile 24 hour As clarified in the revised tentative Cll Permit, the visual
storm event, most will be designed with bypass for larger storms. It appears that this observation requirements in Section 9.3.3 are intended to
statement presents a potential compliance concern for any discharger entering into Option 2. | implement the bypass prohibition in Section 1.7.3.

Also, in the definitions section on Page D-3 it states ... “1.7.3. Prohibition of bypass. Bypass
is prohibited, and the Los Angeles Water Board may take enforcement action against a
Discharger for bypass, unless (40 CFR § 122.41(m)(4)(i)): it is not clear why this definition is
included.

11.30 Please specify what the term “use” refers to in Section 10.1.2.2. Is this a requirement for all The interpretation that the provision refers to chemical
facilities to report their chemical inventories? inventories is partially correct. Section 10.1.2.2 states in full

“Prior to use, the Discharger shall submit for Executive Officer’s
approval the list of chemicals and proprietary additives that may
affect the discharge, including rates/quantities of application,
compositions, characteristics, and material safety data sheets, if
any.”

11.31 Section 10.1.2.5 appears to suggest that all facilities covered under this Cll Permit would be | Section 10.1.2.5 does not require submittal of a climate change
required to conduct a climate change assessment. Will facilities be deemed out of impact assessment plan or report, however, if the facility location
compliance if they do not perform this assessment? is not protected against extreme wet weather events, flooding,

storm surges, and projected sea level rise, the facility would be
out of compliance with this provision. Refer to Fact Sheet section
3.15 for information on measures to mitigate and adapt to
climate change.

11.32 Dischargers should be granted a similar Exceedance Response Action process to the IGP, Please see response to comment #1.19.
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on mandatory minimum penalties could instead be used to pay for additional BMPs on site.

The lack of an ERA Process also puts the Regional Board at risk of resource-draining third

party litigation.

11.33 Section 10.5.2 states, “Upon reissuance of a new order, Dischargers authorized under this The NOI process for dischargers wishing to enroll in the general
Order shall file an NOI or a new Report of Waste Discharge within 60 days of notification by permit is described in section 3.2 of the tentative Cll Permit. The
the Executive Officer.” Please provide additional information regarding the ROWD process. ROWD process applies to dischargers who wish to apply for

NPDES permit coverage as an individual. The process for filing
an ROWD is explained on the Los Angeles Water Board’s
website.
(https://www.waterboards.ca.gov/losangeles/publications forms/f
orms/)

11.34 Bacteria sampling requirements should be removed from this Permit. As evidenced by the The tentative Cll Permit reflects currently effective water quality
recent CASQA three day summit on bacteria, this requirement would put an undue burden on | standards and TMDLs. The California Stormwater Quality
all Cll facilities. Due to the short holding times required by bacterial analyses, and lack of Association three-day summit on bacteria has no effect on this
adequate laboratories to manage the number of samples that will be generated from this the tentative Cll Permit.

Permit, the costs yviII be exorbitant for Dischargers. Nor will bacterial analyses provide any Please refer to Attachment E for sampling collection and analysis
value to Cll Permittees.
procedures.
If the Regional Board insists upon requiring bacterial analyses, ldexx methods should be
allowed.

11.35 There are several definitions that are not described within the text of the Permit (e.g., Flow The Los Angeles Water Board appreciates this comment and the
through BMPs and Green Roofs), and several definitions which could be more thorough (e.g., | definition section of the tentative ClI Permit has been updated.
[insert]). It is recommended that the Regional Board review and thoroughly vet the definitions
section of this Cll Permit.

11.36 The definitions of Bypass and subsequent Prohibition of Bypass needs to be considered in Please see the response to comment #11.29.
light of the Option 2 design standard of the 85" percentile, 24-hour storm event. Any storm
event beyond that design criteria will result in Bypass to prevent flooding. If Bypass occurs,
would this be a violation of the Permit?

11.37 Is Bypass allowed above the Option 2 design standard of the 85" percentile, 24-hour storm Please see the response to comment #11.29.

event? See comment above.
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11.38 Section 2.2.3.9 should be revised to state “Do not overfill sample containers that include The tentative ClI Permit has not been revised in response to this
preservatives, as this can affect analytical results.” comment. Overfilling any sample container can affect analytical

results.

11.39 Section 2.2.4.2: Because Bypass would occur above or beyond the 85™ percentile, 24-hour The concept of bypass only applies to Compliance Option 2, so it
storm event design storm or flow rate. Most dischargers will simply schedule their visual has been removed from Section 2.2.4.2 of Attachment E, which
observations when Bypass would be unlikely. The Permit should require monitoring of Bypass | contains requirements for Compliance Option 3.
when it is likely to occur or require monitoring data to support how often Bypass occurs and
how much volume is released beyond the Bypass condition.

11.40 The entire Permit seems to have a disjointed discussion and absence of treatment control With Compliance Option 2, the Permittee shall design,

BMPs. Where Option 1 and Option 2 is not feasible for capturing, storing or infiltrating on site, | implement, and properly operate and maintain storm water

a treatment system and subsequent discharge of treated stormwater will likely be needed by | controls (structural and/or non-structural BMPs) with the effective
some dischargers as their only option for compliance. Not until the Fact Sheet page F-15 do | capacity to capture and use, infiltrate, and/or evapotranspire all
we see this come up. Specifically, on Page F-43, the Fact Sheet states ” 4.9.2.1. The intent of | NSWDs and the volume of runoff produced up to and during an
this compliance option is to minimize the regulatory uncertainty and costs concerning 85t percentile 24-hour storm event. The tentative Cll Permit
treatment control BMPs. Section 9.2 of the Order and Attachment | specify a design storm does not require capture of the volume exceeding the design
standard for use when stormwater capture and treatment BMPs are installed....” However, standard nor does it prohibit discharges. When designing
Option 2 assumes no discharge will occur and is therefore prohibited (see I-1, 1.2). However, | structural and/or non-structural BMPS, public health should be
for Option 3, it assumes that if effluent limitations are not met, a treatment system will be considered.

employed and as such, a more thorough discussion of treatment control BMPs is needed. Pg.

F-44 has a brief discussion on mosquito breeding issues related to standing water.

11.41 It is recommended that the Permit utilize the North American Industrial Classification System | Facilities subject to the tentative Cll Permit are not based on
(NAICS) codes as opposed to SIC Codes. Please provide a specific list of facility codes, NAICS or SIC Codes. Please see response to comment #3.49.
based on the NAICS codes, which would require coverage under the Cll Permit.

11.42 Most sanitary sewer agencies prohibit stormwater discharges. The Regional Board and EPA | When choosing Compliance Option 2, the Permittee may include

should pursue measures to secure access to sanitary sewers for stormwater discharge as
BMPs. The IGP Permittees and Industrial Trade Groups have been trying to get sanitary
agencies educated over the past 8 years to accept excess stormwater to comply with the IGP.
However, the sanitary agencies are reticent when it comes to addressing stormwater. It is
therefore unlikely that the numerous dischargers affected by this Cll Permit will be successful
at using sanitary sewer connections as an option.

BMPs that capture and divert the required storm water runoff
volumes to a publicly owned sanitary sewer treatment facility, to
an on-site facility for on-site use, to a regional reclaimed water
distribution system, or a combination thereof. Sanitary sewer
agencies have their own process to determine and issue sanitary
sewer permits to accept certain discharges and volumes.
Proposed discharges to a publicly owned sanitary sewer
treatment facility or reclaimed water distribution system to
comply with Compliance Option 2 shall be supported by a permit
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or by authorization in writing from the system’s agency that
specifically allows the proposed storm water flow rates. The
minimum required storm water volume to be diverted shall be in
accordance with section 8.2.1.1 of the tentative Cll Permit. The
diverted volume of storm water is not authorized to discharge
into an MS4 or receiving surface waterbody from the facility.

11.43 Implementing infiltration projects has the potential to affect and alter plume conditions for When developing a SWPPP, the Permittee must disclose
active sites and sites that have obtained closure. Has the RWQCB’s groundwater unit applicable information on any preexisting contamination in the
reviewed and identified sites where infiltration could affect ongoing remediation efforts in soil or groundwater for any industrial or non-industrial pollutants
these watersheds? at the facility that may be discharged or mobilized through

infiltration to meet the protections. Please refer to Attachment |
for additional information.

12.1 As an initial matter the Draft Permit fails to provide adequate definitional clarity regarding the | The applicability of the tentative CIl Permit is based upon U.S.
types of facilities the permit seeks to regulate as well as the entity that will be subject to EPA's preliminary designation. Please see response to comment
regulation for each facility. #3.49 and #4 1.

The Draft Permit fails to provide any adequate definition for what constitutes a regulated
industrial facility. While not clearly stated, the Draft Permit seems to imply that all facilities
with SIC codes identified in Attachment A of the Industrial General Permit that have a total
footprint of five or more acres will be subject to the Draft Permit. Commentors are concerned
that applicability of the Draft Permit based on total area versus impervious area, as applied to
Commercial and Institutional ClI facilities is not supported by the facts regarding the sources
of pollutants and conflicts with the State’s goals of conserving and utilizing storm water as an
asset through infiltration. Commenters suggest that industrial facilities be classified in the
same way as commercial or institutional facilities as it pertains to consideration of triggering
acreage.

12.2 The Draft Permit does not specify whether the definition of industrial Cll facilities includes Please see the response to comment #2.29.

facilities with No-Exposure Certifications (“NEC”) or Notices of Non-Applicability (“NONA”).
Requiring coverage for facilities that have applied for and obtained an NEC or NONA creates
a disincentive for industrial facilities to reduce pollution discharges through source control or
to capture and use stormwater as a resource. Commenters suggest that the Draft Permit
clearly exempt industrial facilities that have obtained either a NEC or a NONA.
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12.3 Finally, the Draft Permit appears to exempt industrial, commercial, and institutional ClII sites The applicability of the tentative Cll Permit is based upon U.S.
on municipal airport properties such as big box stores, warehouses, car rental agencies, EPA's preliminary designation. Please also see response to
hotels, private life flight services and CalFire but fails to provide any basis for the exemption comment 7.3.
while, at the same time, failing to exempt other industrial facilities located on publicly owned
land. Commentors suggest that the Draft Permit be amended to treat all private industrial,
commercial, and institutional dischargers on public lands consistently.
12.4 While it may be possible to imply the scope of industrial facilities that the Board seeks to The applicability of the tentative Cll Permit is based upon U.S.
cover under the Draft Permit, it entirely fails to address the situation for “commercial” or EPA's preliminary designation. To summarize:
|n?t|tu:|ontar: Iacmtles._ In ![tsl Jtélzow’ 20?2’ Prell(ljn;)lne_lrlegsljgna.t;on Mlgmo ( Mgmg ) E.PA EPA’'s methodology here, EPA used the Watershed
estimates that approximately parcels would be included in its preliminary designation. Management Modeling System (WMMS) 2.0 model
However, neither the Memo nor the Draft Permit explain how the EPA arrived at this estimate. q
. TN . ) o : . eveloped by the Los Angeles County Flood Control
This lack of definition is exceedingly problematic for two reasons. First, it fails to define which g :
ial or institutional i the t ts of the Draft Permit i that id District, which uses the Los Angeles County Tax
cgmme:ma ?_rln? 'tl;]'og.a pr)}rope |efs_tareb|.e ?rge SSO ed 'rtal ermtl Itrl]wa wayt at_prov; s Assessor’s parcel database. EPA used the County property
’?h equa Ie Fo ce é) .t.e ISC gtlrgefr orits o hlget\hlorlz.. icon ’,,' ?ar\mltes o the imagination o use classification codes to “tag” the land use categories of
e regulators and citizen suit enforcers who the “discharger” might be. all parcels within each watershed as commercial,
institutional, or industrial.
For further information about U.S. EPA’'s methodology in
estimating of the number of sites subject to the designation,
please see the following files in the modeling package released
at U.S. EPA’s website (https://www.epa.gov/npdes-
permits/residual-designation-authority-address-stormwater-
quality-problems-epas-pacific) on August 16, 2022:
all_parcels_loads.xlsx
Paradigm Environmental Parcel Tagging Classification
Scheme.pdf
Procedure for Estimating the Zinc Loads.pdf
Please also see response to comment #7.10.
12.5 Regarding the first issue, we assume that the EPA used North American Industrial See response to comment # 7.10.

Classification System (“NAISC”) codes or a similar tool to arrive at its estimate that Draft
Permit coverage would be limited to approximately 640 parcels. Commenters suggest that
the permit incorporate a specific list of NAISC codes (like Attachment A of the IGP) that
identifies the specific categories of commercial and institutional facilities that would be the

Order No. R4-XXXX-XXXX Response to Comments dated November 2, 2023

113


https://www.epa.gov/npdes-permits/residual-designation-authority-address-stormwater-quality-problems-epas-pacific
https://www.epa.gov/npdes-permits/residual-designation-authority-address-stormwater-quality-problems-epas-pacific
https://www.epa.gov/npdes-permits/residual-designation-authority-address-stormwater-quality-problems-epas-pacific

Comment
Number

Comment

Response

subject to the Draft Permit and a list of parcels by APN number that are proposed to be the
subject of this Draft Permit. Providing a specific list of covered NAISC codes and parcels
would avoid confusion as to who is covered and who is not.

12.6

The second issue, while related to the first, concerns how to identify the Discharger once a
parcel is determined to be subject to the Draft Permit. The Draft Permit defines Discharger as
“A person, company, agency, or other entity that is the operator of the CllI site or facility
covered by this General Permit”. However, the Draft Permit fails to define what is meant by
“operator”. The failure to define the term “operator” will lead to confusion and potential gaps
or overlaps in Draft Permit coverage.

Please see response to comment #2.20.

12.7

Take for example a 25-acre shopping center with multiple stores. The owner of the property
who extends leases to the stores and grants certain rights to use the common areas is
engaged in commercial activities (NAISC code 531120) and has control over the entire
parcel. The shop owners who lease the stores and, have rights to the use of the common
areas such as parking lots, also engage in commercial activities (NAISC codes 45XXXX).
The leases can run twenty to thirty years making it a challenge for various cost
reimbursements to occur because of this permit. Assuming that the Draft Permit is intended
to regulate the individual lessees as “operators”, the Draft Permit fails to address how to
calculate common area acreage such as shared parking lots, sidewalks, and other amenities
for the purpose of determining if the individual lessee is large enough to be subject to
regulation under the Draft Permit. Moreover, it is likely that the individual lessees will lack the
authority to make major structural changes that would be necessary to implement either
Option 2 or Option 3 as currently described in the Draft Permit and discussed below. Many of
these shared or common area parking lots are tied up in long-term leases and will complicate
how the responsible parties pay their fair share towards Option 1, 2 or 3.

Please see the response to comment #2.20.

12.8

Commenters suggest that the Draft Permit incorporate tables like the table in Attachment A of
the IGP that identifies the types of “commercial’” and “institutional” facilities subject to the
Draft Permit by NAISC code. Moreover, commenters suggest that the Draft Permit make
clear that the property owner is the “operator” for Commercial or Institutional facilities

Please see the response to comment #7.10.

12.9

The question of how to identify the discharger also impacts the issue of permit coverage on
public lands that are then leased to private operators. The EPA Memo states:

“The proposal does not include facilities permitted under the Industrial Stormwater
General Permit at airports in these watersheds. Most impervious surfaces at the
airports are not controlled by private entities, but rather by municipal departments and

U.S. EPA’s revised preliminary designation does not include any

CllI facilities at airports. The revised tentative Cll Permit
accurately reflects the revised preliminary designation.
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as such, are already regulated under Regional Municipal Separate Sewer System
NPDES Permit Order No R4-2021-0105” (“MS4 Permit”)”.

However, the language in the Draft Permit appears to exempt all commercial, industrial, and
institutional dischargers at airports including those controlled by private entities.

“This Order regulates stormwater runoff and authorized NSWDs from unpermitted,
privately owned commercial, industrial, and institutional (ClII) facilities with greater than
or equal to five (5) acres of impervious cover excluding airports and from permitted ClI
sites with five (5) or more acres of total area.”

It Is not clear whether the drafter’s Intended to exempt all commercial, industrial, or
institutional discharges at airports or only those that are controlled by a public agency.
However, if the drafters intended this broad exemption for airports, the same logic appears to
apply to other publicly owned properties such as port facilities. Port facilities, like airports, are
regulated by the MS4 Permit fence line to fence line. Port facilities, like airports may have
industrial tenants that are subject to the IGP as well as other commercial and institutional
dischargers. Neither the Memo nor the Draft Permit provide any information to support the
proposition that public airports are somehow unique when it comes to MS4 Permit coverage
for public property. Commenters request that all transport facilities on public land be treated
consistently and in the same manner as proposed for airports.

12.10

The Draft Permit allows for three compliance options. These are:

e Compliance Option 1 — Agreement with Local Watershed Management Group to Fund
Regional Project

e Compliance Option 2 — Facility-Specific Design Standard to Reduce Stormwater
Runoff

e Compliance Option 3 — Direct Demonstration of Compliance with Water Quality Based
Effluent Limitations

Based on information available to commenters at this time the cost of compliance appears to
range from a low-end estimate for Compliance Option 1 of $25,000 per impervious acre to a
high-end estimate for Option 3 of $250,000 per impervious acre. Commenters are hopeful

that these costs can be further refined and justified through the permit development process.

Comment noted. The Los Angeles Water Board is also
developing a cost memo to provide more information to
Dischargers when selecting a compliance option.
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12.11

Compliance Option 1. The Draft Permit provides the following description of Option 1 at
section 8.1:

Dischargers shall enter into a legally binding agreement with the local Watershed
Management Group to fund, or partially fund, a downstream regional project included
in a Watershed Management Program developed to implement requirements of the
Regional MS4 Permit and approved by the Los Angeles Water Board. If a downstream
regional project is not technically feasible in the Watershed Management Program, the
applicable Watershed Management Group shall identify an upstream project with the
Watershed Management Group’s area. Specific details related to the funded project
shall be documented in the agreement and submitted as described in section 9.1 of
this Order. At a minimum, the regional project shall be adequately sized to address the
NSWD and stormwater volume that would otherwise need to be addressed onsite
under Compliance Options 2 or 3, and the funding level must be proportional to the
NSWD and onsite stormwater volume to be addressed/total regional project
stormwater capacity.

Unfortunately, this provision and those that follow it fail to provide adequate information for
the prospective permittees to determine the cost or feasibility of compliance under this option.

Section 8 of the revised tentative Cll Permit has been revised to
provide a more detailed definition of the funding level. Please
also see response to comment #12.10.

12.12

As an initial matter, it is unclear whether the Watershed Management Groups have the legal
authority to enter into binding agreements or will have sufficient project capacity to satisfy the
demand.

It appears that many of the Watershed Management Groups are more of the nature of ad hoc
committees that identify and make recommendations on possible watershed projects than
legally constituted entities with the power to enter into binding agreements. Commenters
recommend that the RWQCB review the legal authority of the Watershed Management
Groups to confirm their ability to execute contracts or, in the alternative, expand the scope of
entities with which a discharger could contract to include all public agencies including, but not
limited to, cities, the County, or Joint Powers Authorities

Watershed Management Groups have the legal authority to enter
into binding agreements with Cll Dischargers. They are more
than ad hoc committees.

WMGs groups recognized by the Los Angeles Water Board as
the entity representing various MS4 Permittees within one or
more watersheds or subwatersheds located in a watershed
management area and whose purpose is to improve the
condition or prevent further degradation of a watershed or
watersheds. WMGs are the administrators of the regional
projects because they have the best understanding of their
respective watersheds. WMGs are comprised of MS4
Permittees, which are counties and municipalities in the Los
Angeles Region. The counties and municipalities certainly have
the legal authority to enter into binding agreements with ClI
Permittees (who must be able to enter into such agreements as
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well), and cities and municipalities in WMGs will be able to
determine project capacity.

The Los Angeles Water Board understands that WMGs have
sufficient project capacity to satisfy the demand for regional
projects. There are dozens of projects identified in current
watershed management programs for the two watersheds (see
Att. H). Dischargers can enter into an agreement to fund a new
or existing regional project, and the permit has been revised to
explain that funding can include the cost for initial construction,
maintenance and operation, regional project revision and
enhancement, administrative and other supplemental work (see
section 4.9.1.2). In the unlikely event that there are no qualified
projects in which to participate, there are alternative ways to
comply with the tentative CII Permit.

Finally, the tentative CllI Permit already includes the alternative of
entering into a legally binding agreement with the WMG’s
fiduciary agent.

12.13

EPA's RDA memorandum estimates that there are approximately 640 parcels that would be
the targets of the Draft Permit. Taking this estimate on face value and assuming that each
parcel is only five acres, the likely demand for mitigation coverage would be in the range of
3,200 acres. However, commenters are aware of multiple parcels that could exceed 100
acres. Thus, commenters estimate the total mitigation acreage demand could be an order of
magnitude higher or closer to 32,000 acres. Moreover, it is not clear that the mitigation
projects currently being proposed by the Watershed Management Groups represent a 1:1
correlation with the impervious areas to be mitigated on a volumetric basis. Commentors
believe that a more realistic ratio would be in the range of two acres of mitigation property for
every one acre of impervious area. Thus, assuming EPA’s estimate of 640 parcels to be
correct, discharger demand for mitigation project would conservatively be in the range of
64,000 acres or approximately 96 square miles. The total area of the two watersheds that are
the subject of the Draft Permit is approximately 170 square miles.

The U.S. EPA-conducted stormwater modeling is described in
response to comments # 7.10 and #12.4.

For more information, please refer to Appendix 1 Table A of the
United States Environmental Protection Agency Request for
Preliminary Designation of Certain Commercial, Industrial, and
Institutional Stormwater Discharges in the Alamitos Bay/Los
Cerritos Channel Watershed and the Dominguez Channel and
Los Angeles/Long Beach Inner Harbor Watershed in Los
Angeles County Memorandum for the number of unpermitted ClI
parcels and total parcel area across the watershed.

The assumption of a 1:1 or 1:2 mitigation demand is not
applicable to this permit. The intent of Compliance Option 1 is to
reduce the pollutants from the stormwater runoff on a watershed
basis. Compliance Option 1 is dealing with volume of stormwater
runoff and pollutant reduction. The area of regional projects
needed to reduce pollutant loadings are a fraction of the size of
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the area to be treated. Based on U.S. EPA’s modeling, there are
5,164 acres of Cll facilities with 5 acres or more of impervious
surface comprising 0.00165% of the Dominguez Chanel
watershed and 1,387 acres impervious surface comprising
0.00144% of the Los Cerritos Channel watershed. The area of
the projects needed to treat the runoff from these facilities would
be even less than that.

The Los Angeles Water Board expects that the addition of new
funding streams for WMPs, such as funding from CII facilities,
should help WMGs implement a greater variety of multi-benefit
regional projects, in turn allowing broad Permittee participation in
Compliance Option 1. From the Los Angeles Regional Water
Quality Control Board Watershed Management Programs page,
a common factor discouraging the implementation of regional
projects is a lack of funding.
(https://www.waterboards.ca.gov/losangeles/water_issues/progra
ms/stormwater/municipal/watershed _management/baseline_per
mittees/index.html)

12.14

Commenters suggest that dischargers be permitted to enter into binding agreements with
other public entities including, but not limited to, cities, the County, and sanitation districts.

The requirement in Compliance Option 1 that agreements be
entered into with WMGs ensures transparency, accountability,
and oversight. As part of the WMGs’ reasonable assurance
analyses, the watershed management programs predicted the
pollutant reductions to be achieved with various watershed
control measures to meet effluent and receiving water limitations.
By requiring that agreements are with WMGs, the tentative ClI
Permit ensures that the regional projects will be designed,
constructed, and maintained to attain effluent and receiving
water limitations. See also response to comment 7.17.

12.15

Once again, the failure to define “owner” as part of the definition of Discharger, makes Option
1 vague, ambiguous, and consequently unenforceable. Who is responsible for entering into a
binding agreement, the property owner, or the business operator? Does the legally binding
agreement and the mitigation rights run with the land as a recorded document? Or is the
legally binding agreement a contract between the Watershed Management Group and the
lessee, which the lessee can then transfer to other properties or sell if it is no longer

Please see response to comment #2.20.
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operating at the location for which the mitigation agreement was originally negotiated?
Commenters suggest that the legally binding agreement be between the Watershed
Management Group and the property owner so that the agreement runs with the land and the
property owner be denominated as the Discharger on both public and private lands

12.16 The Draft Permit appears to link sizing to project capacity specified on Options 2 and 3. Compliance Option 3 does not have any design volume because
Option 2 appears to calculate a compliance volume as the “effective capacity to capture and | dischargers choosing Compliance Option 3 shall demonstrate
use, infiltrate, and/or evapotranspire all NSWDs and the volume of runoff produced up to and | direct compliance with the water quality based effluent limitations
during an 85th percentile 24-hour storm event”’. However, Option 3 does not appear to have established in section 7.2 of the tentative Cll Permit by
an effective design volume. Rather it appears to require treatment of all stormwater and implementing the monitoring and reporting requirements
NSWDs from the site. Commenters recommend that the Draft Permit provide a consistent described in section 9.3 of the tentative Cll Permit.
compliance volume for all three options equal to all NSWDs and the volume of runoff
produced up to and during an 85th percentile 24-hour storm event.

12.17 As written, dischargers that select compliance Option 2 would receive an additional benefit in | See response to comment #2.25.
that they would be exempted from at least a portion of the Measure W Parcel Tax as they
would no longer be discharging storm water or non-storm water up to the 85th percentile
storm event. Commenters suggest that the Draft Permit clarify that dischargers who adopt
Option 1 would also be eligible for the parcel tax reduction based on the fact the Watershed
Management Group projects in which dischargers are investing achieve the same goal.

12.18 Finally, Option 1 fails to define any of the terms or conditions to be included in the “legally The referenced language in regards to AB 2106, which did not

binding agreement” between the discharger and the Watershed Management Group. This
omission can only lead to confusion and, or contracts of adhesion. The California Legislature
recognized this problem when they included the following language in AB-2106.

“The state board shall contemporaneously develop a model memorandum of
understanding to issue with the publication of the draft statewide order for public
comments that details the necessary components of an agreement between
commercial, industrial, and institutional permittees and local municipalities for
achieving offsite stormwater capture and use within the adopted final statewide
commercial, industrial, and institutional NPDES order.”

Commenters suggest that the Draft Permit follow the guidance provided by the state
legislature and include a model memorandum of understanding that details the necessary
components of any agreement between a discharger and a Watershed Management Group.
The model memorandum should provide the total cost of a fully designed project and the total
acreage of the project to establish a cost per acre value. The funding level should be based

become law, was intended for a potential statewide Cll NPDES
order, and not this tentative regional CII Permit. Furthermore, the
referenced language is unnecessary. The tentative Cll Permit
includes several terms that can be included in any legally binding
agreement that satisfied Compliance Option 1 (see, Sections
8.1. and 8.1.2). The Los Angeles Water Board recognizes that
many Watershed Management Group projects are different, and
that any such agreements require flexibility necessary to ensure
that the needs of each particular Watershed Management
Group’s project are met, so that Compliance Option 1 for a
particular ClI Permittee will be satisfied. However, staff may
consider if necessary the possibility of preparing a guideline
agreement after adoption of the tentative CII Permit prior to the
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on the acreage contribution by the regulated facility multiplied by the cost per acre of the deadline for Permittees to submit a notice of intent to enroll

regional project. This formula makes it fair and equitable for all parties and makes the funding | under the tentative Cll Permit.

burden consistent across all agreements. Additionally, the tentative Cll Permit was revised to clarify the
funding level for Compliance Option 1. The tentative Cll Permit
now states that the funding level must be proportional to the sum
of NSWD volume and onsite stormwater runoff volume to be
addressed relative to the total regional project, drainage area or
water watershed stormwater capacity modified by pollutant level
potential based on activity type. A formula has been included in
Section 8.1 of the tentative Cll Permit to determine what funding
level is proportional to the sum of NSWD and onsite stormwater
runoff volume of a particular Discharger.

12.19 Compliance Option 2. Under this option, dischargers can comply with the Draft Permit if they | The additional requirements listed under section 2 of Attachment
“design, implement, and properly operate and maintain stormwater controls (structural and/or | | are to prevent any factors that may degrade receiving waters.
non-structural BMPs) with the effective capacity to capture and use, infiltrate, and/or These requirements are placed to ensure that the BMPs
evapotranspiration all NSWDs and the volume of runoff produced up to and during an 85th implemented under Compliance Option 2 will address the water
percentile 24-hour storm event.” However, the obligations placed on the Discharger in quality of the stormwater runoff generated and to protect the
Section 2 Additional Requirements require the discharger to prove a negative when water quality of receiving waters and groundwater resources.
proposing infiltration. That is that the infiltrated stormwater and NSWD will never cause or Therefore, this section 2 of Attachment | will remain in the
contribute to the exceedance of a water quality objective or impair a beneficial use. Thus, for | tentative Cll Permit.
most dischargers, Option 2 is only viable where discharge to the sanitary sewer is both
technically and economically feasible. While commenters support this option, we are
concerned that it will have limited applicability unless dischargers are allowed to enter into
binding agreements with sanitary sewer districts to accept the discharge at a cost that fairly
reflects the cost to treat and recycle the water like Option 1 or, alternatively to delete Section
2 Additional Requirements and instead rely on MCLs.

12.20 Option 3 requires Dischargers to capture and treat storm water to exceedingly stringent The revised tentative Cll Permit has analyzed the impacts of

contaminant levels prior to discharge. Best estimates of the capital costs to design, permit,
and build stormwater conveyance and treatment systems that can achieve the required
contaminant levels range between $100,000 and $250,000 per impervious acre serviced.
Based on a conservative estimate of 32,000 acres as described above, regional capital cost
of this alternative would be in the range of $320,000,000 and $800,000,000. Commenters
base these cost estimates on treatment systems that have been installed at industrial
facilities to achieve the Numeric Effluent Limits set forth in the Industrial General Permit in

compliance costs in these specific watersheds, which include
lower income communities.

Notably, the Los Angeles Water Board has also considered the
impact of water quality pollution in these communities. As
explained in the workshop during the development of this permit,
the Los Cerritos Channel and Dominguez Channel/Harbors
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Region 4. Moreover, based on experience in the industrial sector, Commentors anticipate that | watersheds include highly impacted, underserved communities
operations and maintenance costs of such systems will range between $10,000 and $25,000 | faced with disproportionate amounts of pollution. The tentative
per year per impervious acre serviced or a regional cost of between $32,000,000 and Cll Permit will address one source of pollution by reducing the
$80,000,000 per year. These costs do not account for the Measure W Property Tax that discharge of polluted runoff from CII facilities to receiving waters
started in 2019 (or 2020). A typical 18—20-acre commercial property (Costco, Target, Home located within these communities. In addition, the types of
Depot, etc.) is already paying on average an additional $17-$20K per year in property tax per | implementation projects can yield multiple benefits, such as
store for these same watershed objectives. It is not clear how smaller minority owned greener communities, improved water resilience, reduced
businesses, private schools, churches, and hospitals will be able to absorb these costs in flooding, and a lower heat island effect.
lower income communities. Commenters suggest that these costs and their impacts on
environmental justice be carefully analyzed prior to the adoption of this permit.

12.21 For the RWQCB to promulgate the Draft Permit as a NPDES permit, EPA must first use its As the commenters acknowledge, the Los Angeles Water Board
residual designation authority pursuant to section 402(p)(2)(E) and (6) of the Clean Water Act | need not wait until U.S. EPA issues a final designation to release
(CWA), and 40 C.F.R. § 122.26(a)(9)(i)(D). However, as stated by the 9th Circuit Court of the Cll Permit, since it has authority to issue permits pursuant to
Appeal in Environmental Def. Center., Inc. v. EPA , the authorizing statutory provision (CWA § | the California Water Code. However, in this case, U.S. EPA has
402(p)(6)) is not a blank check but is designed to allow designation of individual or categories | chosen to exercise its residual designation authority, and the Los
of discharges that may have a local impact. Such designation is an action that implicates the | Angeles Water Board is working in tandem with U.S. EPA to
federal Administrative Procedure Act. ensure that the Cll Permit will be considered for adoption by the

- : Board only after the residual designation is finalized. To the
The Administrative Procedure Act (APA) (5 USC §551 et seq. (1946)) governs the process by i ,
which federal agencies develop and issue regulations. It includes requirements for publishing extfent that the co.mmenter is concerned aboyt U'S'. EPA's
notices of proposed and final rulemaking in the Federal Register and provides opportunities residual Qe3|gnatlon process, that comment is outside the scope
for the public to comment on notices of proposed rulemaking. In addition to setting forth of the action before the Los Angeles Water Board.
rulemaking procedures, the APA addresses other agency actions such as issuance of policy
statements, licenses, and permits. It also provides standards for judicial review if a person
has been adversely affected or aggrieved by an agency action.
Commenters believe that strict compliance with APA is a necessary precursor to any residual
designation for the effected watersheds in the Los Angeles region. Commentors note that the
Regional Water Boards or the State Water Board are free to promulgate Waste Discharge
Requirements pursuant to the California Water Code. However, such an act would not
provide citizen suit enforcers the authority to bring an action in either state or federal court.
12.22 The Fact Sheet at 4.9.1.3 provides that: “The regional project shall be adequately sized to Please see response to comment #12.16 regarding the volume

address the stormwater volume that would otherwise need to be addressed onsite under
Compliance Options 2 or 3, and the funding level must be proportional to the onsite
stormwater volume to be addressed/total regional project stormwater capacity”. Commenters

standard.
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note that Options 2 and 3 have different stormwater volume standards. Commenters request | Please see response to comment number #12.18 regarding the
that the Draft Permit be clarified as to which volume standard is to be applied. Commenters funding level.
further request clarification on what is meant by “the funding level must be proportional to the
onsite stormwater volume to be addressed/total regional project stormwater capacity”.

12.23 Draft Permit Provision 8.1.2.3. This provision provides: “Signed agreements submitted for Please see response to comment #11.22.
purposes of permit coverage as described in section 3.2.1 of this Order shall at a minimum
include: . . . [a]ll site-specific pollutant control measures required by the Watershed
Management Group”. Commenters seek clarification regarding the intent of this provision.

Does it refer to the site-specific pollutant control measures associated with a downstream
regional project or does this refer to the site-specific pollutant control measures located at the
discharger’s site? If the latter, commenters request clarification as to exactly how the
Watershed Management Group would determine and communicate these requirements to the
discharger.

13.1 Section 8.1. Compliance Option 1 comment: The comment regarding Section 8.1, Compliance Option 1 is
This section provides dischargers with the option of entering into an agreement with local noteq. The regional projects in a_pproved WMPs _(regardless of
watershed management group to fund a regional project in lieu of onsite mitigation. The fundlnlg source) may nqt all be S.'Zed for thg required volume
section states: “At a minimum, the regional project shall be adequately sized to address the retentlpn, but these regloqal projects coptrlbute to volume :
NSWD and stormwater volume that would otherwise need to be addressed onsite under reduction and they comprise the WM.GS watgrshed gtrategles to
Compliance Options 2 or 3.” However, the requirement to “address” stormwater runoff does redu_ce pqllutgnt discharges and attalp compliance with the water
not necessarily mean that the runoff volume will be retained since some of the regional quality objectives by the TMDL compliance dates. Please see
projects under Measure W utilize biofiltration or other management approaches which treat also response to comments #1.7 and #3.42.
and release stormwater. This is a fundamentally different level of treatment than retention. Section 8.2 pertains to Compliance Option 2 and requires the

) Permittee to effectively capture and use, infiltrate, and/or

Recommended Change: evapotranspire all NSWDs and the volume of runoff produced up

No change to this section is needed. However, Section 8.2 should be expanded to also to and during an 85th percentile 24-hour storm event.

include stormwater treatment BMP options that are at least as effective as systems used to The tentative Cll Permit has no constraints on the use of onsite

“address” stormwater runoff by regional projects. These treatment BMPs should be allowed ) .

as a BMP based compliance pathway that does not require ongoing water quality sampling effective treatment systemg that treat. and release to improve

orovided that they are properly sized and maintained. storm water discharge quallt.y. Effegtlve treat.and releas.e BMPS
that can demonstrate compliance with numeric effluent limits
would be appropriate under Compliance Option 3 instead of
Compliance Option 2, which requires volume reduction.

13.2 8.2. Compliance Option 2 comment: The tentative Cll Permit offers three compliance options for

water quality based effluent limits. The discharger may choose
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This section requires retention of the design storm. This may not be feasible for a variety of
reasons, including high groundwater, low infiltration rate soils, contaminated soils,
contaminated groundwater, or structural concerns. Constraining issues are more likely to be
present in dense urban environments and in retrofit situations which will be typical of sites
regulated under the proposed CIl permit. Where full retention of the design storm is
infeasible, another BMP based compliance option should be given that represents BAT/BCT
and that can be implemented without triggering ongoing monitoring requirements. This would
make the CIl permit more consistent with municipal NPDES permit requirements which are
applied on similar sites.

The best available technology for treating urban stormwater runoff that is also technically
feasible on virtually all sites is biofiltration or media filtration that meets the Washington State
Department of Ecology standards for Basic Treatment, Phosphorus Treatment and Dissolved
Metals Treatment. There are currently several biofilters and media filters that are approved to
meet all three standards. Systems meeting these performance standards are more effective
at reducing discharged concentrations of common stormwater pollutants than conventional
biofiltration which is commonly approved for use under the current Los Angeles Region MS4
permit. Conventional biofiltration is typically comprised of sand and compost materials and is
known to be ineffective for nutrient removal and to have insignificant removal of dissolved
copper . Therefore, specification of TAPE approved treatment systems provides better
treatment than would be required on sites governed by the Los Angeles Region MS4 Permit.
Following the logic in the current Los Angeles Region MS4 permit, treating 1.5 times the
stormwater quality design volume with conventional biofiltration will produce similar pollutant
load reduction as retention of the stormwater quality design storm. Therefore, treating 1.5x
the stormwater quality design volume with treatment systems meeting the TAPE basic
treatment, phosphorus treatment and dissolved metals treatment performance standards will
provide better pollutant removal as compared to retention of the design storm.

The Draft Cll Permit discussion in the fact sheet supports the inclusion of treatment controls.
For example, footnote 25 of the fact sheet states that evaluation of best practicable treatment
or control method should include assessment of “existing proven technology” and “the
method currently used by the discharger or similarly situated dischargers”. This analysis
should include among “similarly situated dischargers” those sites that are currently regulated
by the Los Angeles Region MS4 permit. Allowing the use of effective stormwater treatment
systems as a BMP based compliance pathway would provide Cll permittees with similar post

the most feasible compliance option to implement at their site.
We support the use of reliable and effective stormwater
treatment systems that can address pollutants causing
impairments in the watersheds, including metals. Where onsite
infiltration is infeasible, volume reduction can be achieved by
diversion to a publicly owned sanitary sewer treatment facility or
to a regional reclaimed water distribution system with
authorization from these agencies, for onsite use, or a
combination thereof. The BAT and BCT standards apply the
technology-based effluent limits in the tentative Cll Permit and
are not appropriate for the implementation of the water quality-
based effluent limits.
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construction mitigation options as would be available to them under the local municipal MS4
permit.

Recommended Change:

Amend Section 8.2 to allow stormwater treatment systems that have received General Use
Level Designation for Basic, Dissolved Metals and Phosphorus treatment as a BMP based
compliance pathway that does not require additional water quality monitoring on sites where
retention of the design storm is infeasible onsite. Require demonstration of adequate initial
sizing of these treatment systems and adequate ongoing operation and maintenance
documentation to confirm that the Best Available Technology has been employed.

13.3

Section 4.9.2.1 comment:

This section references treatment control BMPs and treatment BMPs in describing the intent
of Section 8.2 of the Order. However, treatment BMPs are not currently a compliance option
under Section 8.2 of the order. Pretreatment controls may be required in combination with
infiltration BMPs as described in Appendix |. This section also states: “There is both a
volume-based and flow-based design storm standard for this compliance option.” However,
there is only a volume-based standard give in Section 8.2 of the Order.

Recommended Change:

Amend section 8.2 as requested in the previous comment to allow certain TAPE approved
BMPs where onsite retention is infeasible. With that change, this section would not need to
be changed.

Compliance Option 2 in Order Section 8.2 is intended to reduce
volume of discharges to reduce the amount of pollutants in
stormwater discharged from the ClII facility, hence the volume-
based standard. Treatment control BMPs may be used in
Compliance Option 3.

The reference to a flow-based standard has been deleted from
section 4.9.2.1 of the Fact Sheet.

13.4

Attachment | Section 1.4.6.1 comment:

This section provides water quality requirements for sites pursuing compliance under option
#2. However, there is very little detail about what frequency of monitoring is required to
demonstrate adequate quality of stormwater runoff prior to infiltration or of water that has
been infiltrated. This section applies drinking water maximum contaminant levels to
stormwater runoff and groundwater quality which is far beyond what is required by municipal
or industrial stormwater NPDES permits. These drinking water MCLs are likely to be more
stringent than the existing groundwater concentrations, especially for Total Dissolved Solids
and Specific Conductance. If there are exceedances, treatment will likely require media
filtration or active treatment methods to reduce dissolved constituent concentrations. This
presents a potentially very high cost burden for sites that have any exceedance. It is also

Dischargers choosing Compliance Option 2 must meet MCLs for
infiltrated water. As stated in Attachment |, section 1.1.4.6.3 "For
influent not meeting MCLs, the Discharger shall pretreat the
infiltration BMP(s) influent to comply with the State Water
Board’s Division of Drinking Water MCLs referenced in Table I-
1"

Attachment I, section 1.4 has been revised to provide additional
details on monitoring and reporting requirements for the influent
to infiltration BMPs.
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possible that stormwater that comingles with groundwater and is monitored as required in
section 1.4.6.1.2. will exceed MCLs for dissolved constituents.

Recommended Changes:

Remove references to drinking water MCLs. Clarify the frequency of sampling required and
the basis for demonstrating compliance at the point of influent to an infiltration system.

13.5

Attachment A comment:

This definition section appears to be very similar to the Los Angeles Region Municipal
NPDES permit and includes terms like Biofiltration, Bioretention, Bioswale, Green Roof, Full
Capture System, Nature Based Solution that are not included in this order. Additionally, terms
like “dry well” that do appear in the order or attachments are not defined in the Attachment A.

Recommendation:

Review the definitions in Attachment A and revise to be consistent with the draft Cll Permit.

Attachment A now contains definitions for all mentioned terms:

Biofiltration, Bioretention, Bioswale, Green Roof, Full Capture
System and is consistent with the MS4 and IGP Permit
definitions as applicable.

14 .1

First, TraPac has concerns as to why port terminals are included under this Permit, while
other publicly owned properties such as airports and POTWSs are not. Many other public
facilities have similar land use and large amounts of impervious surfaces that result in similar
discharge volumes and are both operated on publicly owned land. It should also be
recognized that it is largely impossible to alter the infrastructure of the port complexes and
may result in unanticipated, negative environmental impacts. The compliance options
provided in the regulation for marine terminals are not cost effective and are infeasible given
the location and size of these facilities. Because of the lack of viable compliance alternatives,
the port complexes should not be included under the designation of the Permit.

This comment pertains to U.S. EPA's preliminary designation
memo and is outside the scope of the action before the Los
Angeles Water Board.

14.2

Compliance Options 2 and 3 are not feasible options for facilities in the Ports. Due to the
geographic location of the Port Terminals and available infrastructure, it would not be possible
to “design, implement, and properly operate and maintain stormwater controls (structural
and/or non-structural BMPs) with the effective capacity to capture and use, infiltrate, and/or
evapotranspire all NSWDs and the volume of runoff produced up to and during an 85th
percentile 24-hour storm event” as described in Compliance Option 2. According to the 85"
Percentile 24-hour Rainfall Isohyetal Map provided by the County of Los Angeles Department
of Public Works on the “Analysis of 85" Percentile 24-hour Rainfall Depth Analysis Within the
County of Los Angeles”, the Port Terminals are expected to receive an average of 0.30 in of
rainfall depth. Due to the acreage of impervious lands, one storm event can accumulate

Please see response to comment #3.33.
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millions of gallons of rainfall to be captured. There is no technology that meets the additional
design requirement of a “24-hour drawdown period” for the full 85" percentile volume.

14.3

The design, construction, and continued maintenance of a project to comply with Compliance
Option 2 would require more land than is available at the terminal and adjacent property.
Even if it were possible to acquire additional land, the construction and maintenance
requirements would negatively impact TraPac’s business and create a ripple effect in the
global supply chain.

Please see response to comment #3.33.

14.4

The lack of pollutant source assessment process is also a primary concern for Compliance
Option 3. Under the current IGP, TraPac has identified its industrial areas on the facilities, the
point pollutant sources associated with each location, and has continuously implemented
best management practices (BMPs) to ensure our compliance. Additionally, TraPac has
continuously used state of the art regenerative air sweepers over the entire terminal to
reduce pollutants in the non-industrial, impervious areas.

Please see response to comment #9.19.

14.5

The Permit has a comprehensive list of pollutants that are required to be controlled at each
facility. Some pollutants listed in the proposed Cll Permit are not generated by TraPac’s
operations, rather by other operations. Thus, TraPac may be held responsible for pollutants
outside of our control. Therefore, TraPac believes it would be necessary to have a pollutant
source assessment process like that of the IGP that would require TraPac to control
pollutants it has generated to the best degree possible to meet compliance standards.

Please see response to comment #2.3 and #9.19.

14.6

In addition, the Option 3 of the CII Permit should include a provision to reduce the number of
monitoring locations similar to what is allowed under the IGP (e.g. Representative Sampling
Reduction). Throughout TraPac’s terminal, there are many additional discharge points that
would require sampling which are in high-traffic and hazardous areas where people are not
permitted to enter for safety reasons. Additionally, many outfall locations at the TraPac
terminal receive stormwater from upstream/off-site sources prior to discharge. As a terminal,
safety is the most important priority, and we would not want to put our contractors in danger
to complete sampling at all locations such as these.

Please see response to comment #3.40 and #10.3.

14.7

Furthermore, the terminal infrastructure includes hundreds of catch basins and discharge
points. Given it would be a requirement to sample at all discharge locations, large amounts of
water would collectively need to be sampled and tested for stormwater-borne sediment
parameters listed on Tables 2 and 4 of the Permit. Please provide insight and clarification that

An alternative analytical procedure method has been added in
Attachment E Monitoring and Reporting Program section

2.2.2.2.7 of the revised tentative ClI Permit. Using this alternative
analytical method, the volumes of stormwater to be collected will
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the Water Board has considered the availability of sampling contractors and laboratories have | be significantly reduced compared to the conventional analytical
confirmed they would have the capacity to conduct all the necessary testing procedure.
The Los Angeles Water Board believes there will be sampling
contractors and laboratories to be able to conduct sampling and
analysis. A full list of accredited laboratories can be found at
https://www.waterboards.ca.gov/drinking water/certlic/labs/
14.8 Lastly, TraPac has continuously invested in our terminal’s BMPs and implemented new The tentative Cll Permit covers the non-industrial portions of the
technologies that have been proven to reduce pollutants from entering discharge systems facilities (e.g., parking lots, rooftops, certain industrial areas) that
and the ocean. However, the limitations described above for Options 1 and 2 under the ClI are not covered by the IGP. The facilities who currently have
Permit would make many of these additions and financial investments obsolete. coverage under the IGP for the industrial portions of their
facilities must continue to comply with the IGP and separately
enroll in the tentative Cll Permit for the non-industrial portions of
its facility.
14.9 While TraPac appreciates premise of Compliance Option 1, we have concerns that this option | Please see also response to comments #3.42, #7.20, and
lacks sufficient detail and may not result in a feasible option. Given that there are at least 640 | #12.12.
businesses that will be affected by this Permit who could also be interested in selecting
Compliance Option 1, thus limiting TraPac’s access to this compliance option.
14.10 In addition, a primary concern of TraPac is whether or not there will be enough projects Please see response to comment #14.9.
sizable enough to treat the equivalent stormwater discharge and authorized NSWDs for our
facility based on the acreage of impervious land.
14.11 Furthermore, based on the language of the Draft Permit it is unclear how compliance is The tentative Cll Permit requires the Permittee to submit an

expected to be reached year to year under Compliance Option 1.

For projects that take multiple years to complete and can potentially require continued
funding for general maintenance, will the initial agreement with a Local Watershed
Management Group be able to qualify for compliance for an extended period of time? Also,
can the agreement itself be extended when applicable for continued compliance to be met by
the permittee?

Additionally, what will be the monitoring expectations and reporting responsibilities of the
permittee for the areas currently under the IGP if they were to be moved under the jurisdiction
of the CIl Permit under this compliance option?

annual report detailing their participation in the legally binding
agreement with the Watershed Management Group through
SMARTS by December 15" of each reporting year.

The Agreement must specify the timeframe of the agreement.
Since the WMPs include multi-year strategies for obtaining
financing for projects necessary to achieve pollutant reductions
in the required timeframes to attain water quality objectives in the
watershed, the timeframe of the agreement can be short term or
extended. The CIlI Permittee may update their agreement with
the Watershed Management Group, if necessary, by December
15" of each reporting year.
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Watershed Management Group to Fund Regional Project
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Number
The tentative Cll Permit has been revised to remove the
provision that allows permit coverage of IGP discharges under
the tentative Cll Permit. Therefore, any permittees who are
currently enrolled in the IGP must also enroll in the CIl Permit if
their facilities meet the eligibility criteria of the tentative ClII
Permit. The monitoring requirements under Compliance Option
1 are specified in Permit section, 9.1 and Attachment E.
14.12 The Watershed Management Group independently holds plans and timelines of projects that | Please see the response to comment #14.11 regarding
we understand can fluctuate. However, if the specified timeframe or scope of the agreement | timeframe and scope of the agreement with a WMG.
change§ outsidg of the permittees’ C.o'?trol, what protections will be made for the permittees to If the WMGs are not able to produce the desired results or
P e e s ot | ICOMeS Under the IS4 Permil, he s no mpact on th
able tg roduce thepdesired results or oﬂtcomes what would be the impact : f 'I'¥ compliance status of Cll facilities that participated in funding
P pact on facility regional stormwater projects.
compliance?
14.13 Lastly, Section 8.1 states, “If a downstream regional project is not technically feasible in the Please see response to comment #1.4.
Watershed Management Program, the applicable Watershed Management Group shall
identify an upstream project with the Watershed Management Group’s area.” Due to the
geographic location of the Port Terminals, a downstream regional project would not be
possible. Please provide clarification on the meaning of what would be considered
“technically feasible” and “unfeasible” to ensure Port Terminals will be able to select an
upstream project under Option 1 for compliance.
15.1 Does Compliance Option 1 include any onsite requirements that are not currently discussed On-site requirements, such as minimum BMPs, are listed in
in Order R4-2022-XXXX? section 6.5 of the revised tentative CII Permit and apply to all
Dischargers. The requirement under Compliance Option 1 that
Dischargers must implement any on-site measures set forth in
their legally binding agreement with the Watershed Management
Group (section 8.1.3.3) has been removed from the revised
tentative CIl Permit.
15.2 Will there be authorization for funding Watershed Management Program projects under There will not be authorization for funding projects outside of a
Compliance Option 1, outside of the Discharger’s/Permittee’s specified Watershed? Discharger’s watershed. See also response to comment #1.4.
15.3 Additional Clarifications/Recommendations for Compliance Option 1 — Agreement with Local | Dischargers must comply with the technology based effluent

limitations and the SWPPP requirements regardless of the
Compliance Option selected for the water quality based effluent
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There are three items required as part of the application to be authorized to discharge under | limitations. For dischargers who have selected Compliance

Compliance Option 1, including: Option 1, the corrective actions do not apply to water quality
e 3.2.1.1. Acompleted NOI and signed certification statement; based_ effluen’g limitations because they are.deemclad n
o 3.2.1.2. A site-specific Stormwater Pollution Prevention Plan that meets the minimum compliance with those. Instead, the corrective action would apply

T . : . . ) to any presumed exceedance of a technology based effluent
requirements established in Section & of this Orcjer, and , limitation. For example, if a BMP is not effective and causing a
e 3.2.1.3. Acopy of the agreement.betw.een the Discharger and the applicable local presumed exceedance, as determined through visual
Watershed Management Group listed in Attachment H, Table H-1.... observations, then the discharger must take corrective action.

Under Section 6 — Requirements for Stormwater Pollution Prevention Plans, and stated in

6.1.6.2.5., Corrective actions the Discharger will take if a BMP is determined, or presumed to

be, ineffective. Corrective actions will, at a minimum, include the requirements listed in

Section 10.2.6 of this Order.

Under Section 10.2.6, Corrective Actions, 10.2.6.1 states that if there is an exceedance, or

presumed exceedance, of an effluent limitation listed in Section 7 of this Order, the

Discharger shall perform the following actions: (1) initiate an investigation for the cause of the

exceedance, (2) implement appropriate BMPs to reduce the pollutant concentration to below

the applicable limitation, and (3) evaluate the appropriateness of using alternative or

additional BMPs. These corrective actions do not absolve the Discharger of liability for any

violation of this General Permit related to the exceedance. However, failure to comply with

these corrective actions will constitute an additional violation of this General Permit.

The RWQCB should clarify how the minimum BMPs and corrective actions will be determined

to be sufficient for the CII Permittees which have been authorized with their obligations under

Compliance Option 1.

15.4 Additional Clarifications/Recommendations for Compliance Option 1. Sections 8 and 9.1 Regarding the comment about the term of the agreement, details

There are several additional clarifications needed with respect to agreements under
Compliance Option 1, including the following:

e The RWQCB should clarify the term of the agreement established in Compliance
Option 1, and if the Cll Permittees have the options to select different Watershed
Management Groups to participate, as needed, at different times.

e The RWQCB should also provide the Cll Compliance Option 1 Permittees with the
flexibility to switch to either Compliance Options 2 or 3 if these become feasible
options to the facilities to better comply with the Cll permit requirements

of the term of the agreement should be developed between the
WMG and the ClII permittee. See section 8.1.2.3 of the revised
tentative CIl Permit.

Regarding the comment about selecting a WMG to work with,
see responses to comments #1.4 and #15.2.

Regarding the comment about switching out of Compliance
Option 1, see section 8.1.3 of the revised tentative Cll Permit.
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15.5

There are three submittal schedules for the dischargers to be enrolled under the Compliance
Options for the permit to discharge, including:

e 3.4.1. — Existing Dischargers that are not covered by the IGP who are applying for
coverage under this Order must submit an NOI within 1 year and Permit Registration
Documents within 2 years of the effective date of this Order.

e Existing Dischargers that are covered under the IGP who are applying for coverage
under this Order as an alternative must submit an NOI along with permit registration
documents within 1 year of the effective date of this Order. Existing Dischargers that
are covered under the IGP, shall not apply to terminate coverage and shall continue to
comply with their existing permit until coverage under this Order is obtained.

e 3.4.2. — New Dischargers applying for coverage under this Order must submit an NOI
and Permit Registration Documents at least 45 days prior to commencement of the
authorized discharge.

The RWQCB should allow sufficient time for the dischargers to evaluate, select, design, and
implement a feasible Compliance Option at the facility, as Option 1 will require significant
collaborations with the Watershed Management Groups on developing the proper project and
selecting and drafting the compliance agreement. Also, Option 2 requires significant facility-
wide design, implementation, and maintenance efforts to ensure permit compliance to the
effluent limitations.

See section 3.4 and subsections of the revised tentative ClI
Permit, which contain the compliance timeframes that apply to
prospective permittees. See also response to comment #6.10.

15.6

Compliance Option 1 — Agreement with Local Watershed Management Group to Fund
Regional Project

What designates a project as “technically feasible”?

Do Dischargers/Permittees at the most downstream point of the Watershed (Port tenants),
automatically qualify for an upstream project?

See response to comment #1.4.

15.7

Compliance Option 1 — Agreement with Local Watershed Management Group to Fund
Regional Project

How do does a Discharger/Permittee determine the NSWD and stormwater volume to ensure
an “adequately sized” project is funded?

Please refer to section 5 and subsections of the revised tentative
Cll Permit for information on NSWDs. As part of the SWPPP
development and implementation at the site (section 6 and
subsections of the revised tentative Cll Permit), the Discharger
must evaluate and identify pollution sources including NSWDs
from its operations.
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Section 8.1 of the tentative CII Permit has been revised to clarify
factors affecting funding level requirements for Compliance
Option 1, including NSWD and stormwater runoff volume. See
also response to comment #2.17.

16.1 Initially, for the first option (Off-site Compliance) to be realistic and feasible, the permitting The two-year timeframe for submittal of Compliance Option
process needs to take into account the documentation that a facility will need to develop in Documents allows permittees time to negotiate their legally
order to pursue this option. Under the current version of the permit, additional time will be binding agreements with WMGs and provides time for permittees
required for the negotiation of any agreement including the fees to be paid, thus leaving the to increase their knowledge and evaluate their existing site
facility in a state of uncertainty as to whether this option for compliance will ultimately be infrastructure’s capability to meet revised tentative Cll Permit
viable. Moreover, while this process is on-going, the draft Cll Permit would require requirements. A permittee who selects Compliance Option 1 is
compliance with its effluent limitations, forcing the facility to default to either the second or not required to monitor or sample stormwater from their site
third option (On-site Compliance), and potentially making pursuit of this “option” less during the interim period before the agreement takes effect.
attractive than it should otherwise be. During the interim authorization period prior to submittal of
Consequently, Union Pacific believes that, in order to facilitate making this “option” more t(i]ornpslwlgcspolptllor:j_Documeptz, .a" C|3II fac[[llt{.es m]chstllmplement
workable, it should be permitted for a regulated party to contribute financially to the Bl\(jlllgs and vislunacl l:né?]?tg?iﬂu';end'r;p gmﬁn gflginsgh;?lrggn;rr?d
watershed management group toward a project or projects in the watershed, as opposed to BMPs in ol 9 P 9 9
identifying a specific project. Additionally, the terms of an agreement with the local watershed S In place.
management group and either a fee structure or the methodology for a fee structure should The WMG will identify the project(s) that the permittee will
be worked out in advance, so that a regulated entity has some idea of what they will be contribute funds towards in their agreement. See also response
signing onto. Any fee structure should take into account the engineering design and review to comment #9.13.
work that would need to be performed in order to calculate the fee. The agreement itself e : :
should be developed as a template by the Los Angeles Regional Water Quality Control Board Language clarifying tl_'me reqwreq funding Ievgl has been added to

Y . section 8.1 of the revised tentative Cll Permit. See also response
.(or.the Callfornla State Watfer Resources Conj[rol Board) so the need to draft and. negot!ate an |+ comment #6.2 regarding a template agreement and #3.43
individual site agreement with the corresponding watershed management group is eliminated. :
”» ) . . : AP regarding a fee structure.
Additionally, in order to avoid the need for on-site compliance pending finalizing any such
agreement, the regulated community should be afforded some measure of a grace period for
bringing the facility into compliance with the terms of the permit.
16.2 With respect to sampling activities, sample collection for bacteria analysis is required for Permittees are not required to use EPA Method 1106.1.

dischargers to the Dominguez Channel Estuary in the draft Cll Permit. The analytical method
hold time is very short (2 hours) and the analytical method identified requires that the
samples must be collected from 6-12 inches below the water surface. No provision is made
for surface runoff sample collection (EPA Method 1106.1). It will be difficult and expensive, if
not impossible, for certain members of the regulated community to comply with these
requirements both due to the logistical constraints of the hold times for samples taken in the

Permittees should select corresponding analytical test methods
provided in 40 CFR Part 136 (see Attachment E section
2.2.2.2.6, Sampling and Analysis). For analyzing Enterococcus in
non-potable water, as for Dischargers to the Dominguez Channel
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the sediment-associated effluent limitations, since this is presented as a 3-year average value
in “mg/kg sediment” instead of a standard unit of measurement for stormwater of mg/L.

Number Comment Response

LA Basin, as well as site specific issues concerning the depth at which samples must be Estuary, federal guidelines recommend standard method 9230."

taken. Standard method 9230 recommends standard method 9060 for

The permit should specify a process for removing a parameter from a facility’s monitoring sampl_e collection, and standard ”.‘eth.Od 9060 pres;f’”ts :

requirements if sampling results show routine compliance with permit limitations or the facility, provisions for surface water sampling in 9060 A.3.c". Domlnguez

by its nature, is not reasonably calculated as a source for such a contaminant (e.g., bacteria). Channel Estuqry IS a npn-potable water body, so the _maz(lmum
allowable holding time is 8 hours after sample collection®.
Furthermore, a sample that cannot be analyzed within the 8-hour
timeframe may be filtered in the field and stored on dry ice for
later analysis through standard method 9230 E>.
The tentative Cll Permit does not provide a process for removing
a parameter from monitoring if sampling results show routine
compliance with Permit limitations or the facility determines it is
not a source for such a contaminant. See response to comment
#2.3 regarding ClI facilities as a source of indicator bacteria and
#9.19 regarding site-specific pollutant source assessment.

16.3 Additionally, the origin or basis for the metals loading estimate used in the permit is not clear. | The metals loading estimate is consistent with U.S. EPA’s

It appears that the metals loading estimate is derived from similar modeling performed for the | preliminary designation. See response to comment #12.4.

LA River metals TMDL development. However, that loading estimate was based on industrial

discharger sample results from facilities which may not be reflective of the entirety of the

facilities to be covered by the draft Cll Permit.

16.4 Finally, it is unclear under the draft Cll Permit how a facility is to demonstrate compliance for | Determination of compliance for the 3-year average sediment-

associated effluent limitations is determined yearly beginning the
first year that a three year average data becomes available.
Please see Section 11.2.6 of the Cll Permit regarding
compliance determination with a 3 year average effluent
limitation. Further guidance regarding sampling and reporting

140 CFR Part 136 (https://www.ecfr.gov/current/titie-40/chapter-l/subchapter-D/part-136)

29230 FECAL ENTEROCOCCI - Standard Methods for the Examination of Water and Wastewater

39060 SAMPLES - Standard Methods for the Examination of Water and Wastewater

49230 FECAL ENTEROCOCCI - Standard Methods for the Examination of Water and Wastewater

51d.
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Comment Response
Number
analytical results for sediment-associated samples has been
provided in Attachment E, Section 2.2.2.2.7, Sampling and
Analysis in the revised tentative Cll Permit.
17.1 At the outset, we note that federal (National Pollutant Discharge Elimination System Comments related to U.S. EPA’s preliminary designation memo

(“NPDES?”)) stormwater program regulates some stormwater discharges from three potential
sources: municipal separate storm sewer systems (“MS4s”), construction activities, and
industrial activities. Industrial activities are those that are specifically defined in 40 C.F.R. §
122.26(b)(14)(i)-(xi), and most of the categories included are determined by an operation’s
standard industrial classification (“SIC”) code. Marine terminals are included in the broader
category of “transportation facilities” in sub-paragraph viii. According to those regulations:

Transportation facilities classified as Standard Industrial Classifications 40, 41, 42 (except
4221-25), 43, 44, 45, and 5171 which have vehicle maintenance shops, equipment cleaning
operations, or airport deicing operations. Only those portions of the facility that are either
involved in vehicle maintenance (including vehicle rehabilitation, mechanical repairs, painting,
fueling, and lubrication), equipment cleaning operations, airport deicing operations, or which
are otherwise identified under paragraphs (b)(14) (i)—(vii) or (ix)—(xi) of this section are
associated with industrial activity.

See 40 C.F.R. § 122.26(b)(14)(viii) (emphasis added). Based on the foregoing, generally for a
marine terminal, only those (uncovered) areas where vehicle maintenance and equipment
cleaning are covered under an NPDES permit. This is a relatively small area.

There is only one state that we are aware of that has expanded the area at marine terminals
subject to NPDES permitting beyond vehicle maintenance and equipment cleaning and that
is the State of Washington. Washington included this requirement in a general permit that
was not challenged, largely because the industry was unaware of the potential regulatory
impacts of the proposed permit language. The result has been disastrous for marine
terminals there—requiring most to implement costly (exceeding tens of millions of dollars)
best management practices (“BMPs”) and treatment, which has largely been ineffective in
improving water quality. We do not want the same mistake repeated here. Marine terminals
have a significant portion of their facilities that are paved and as a result generates an
incredible volume of stormwater. Given the location of marine terminals (at the waterfront),
there is little land or ability to capture and effectively treat the stormwater. Thus, the cost of
capture and treatment generally far outweighs the environmental benefit.

are outside the scope of the action before the Los Angeles Water
Board.

The Los Angeles Water Board recognizes the concerns
regarding costs of implementation, and the unique location and
land cover in marine terminals. The tentative Cll Permit offers
Permittees the flexibility of choosing one of three compliance
options.

In the Fact Sheet, section 3.11.4 Economic Considerations has
been added to the revised tentative Cll Permit to present
information on associated costs. Costs will vary per Discharger
for their implementation of BMPs.
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We understand that federal regulations at 40 C.F.R. § 122.26(a)(4) allows “the Director, or in
States with approved NPDES programs, either the Director or the EPA Regional
Administrator,” to regulate a discharge that they determine will “contribute to a violation of a
water quality standard or is a significant contributor of pollutants to waters of the United
States.” However, the EPA and Director have failed to show that the marine terminals
impacted by this proposed permit will “contribute to a violation of a water quality standard or
is a significant contributor of pollutants to waters of the United States.” They have failed
perform an adequate analysis of the financial impact of this proposal on the facilities subject
to this proposed designation and permit.

17.2

Compliance Option 1 — Agreement with Local Watershed Management Group to Fund
Regional Project. It is uncertain if local Watershed Management Groups have enough
regional stormwater capture projects available for all Dischargers impacted by the Draft ClI
permit and seeking compliance under Compliance Option 1. We understand Compliance
Option 1 is Regional Water Quality Control Board’s (‘RWQCB’s”) preferred Compliance
Option and we suggest RWQCB provide more flexibility and clarification for Compliance
Option 1. Instead of making a legally binding agreement with a local Watershed Management
Group to fund a regional stormwater capture project, RWQCB should allow facilities to work
with any upstream Watershed Management Groups or other regional stormwater
capture/improvement projects to establish a funding mechanism to identify, design, and
construct stormwater capture or stormwater quality improvement projects.

Please see response to comments #7.20, #12.12, and #12.14.

17.3

Based on the Draft Cll Permit Section 3.4 Timing for Submittal of Enroliment Documents,
"Existing Dischargers that are covered under the IGP who are applying for coverage under
the CII Permit as an alternative must submit both an NOI and Permit Registration Documents
within one (1) year of the effective date of this Cll Permit”. The Draft Cll Permit does not
provide sufficient time to allow Dischargers to work with local Watershed Management
Groups for Compliance Option 1 to establish and resolve specific details related to the funded
project including design storm size, captured storm volume, payment terms, applicable fees,
timeframe of the agreement, site-specific pollutant control measures required by the
Watershed Management Group, and etc. It's also not clear if a Discharger can select a
combination of Compliance Options 1, 2, and/or 3 for the Cll Permit. Additional time and
clarification is needed from the RWQCB.

Timelines have been updated in the tentative Cll Permit. All
existing Dischargers will have 1 year to submit their NOI and 2
years to submit SWPPP and Compliance Option Documents.
The agreement with a local WMG shall be part of the
Compliance Option Documents. Regarding the comment about
combining Compliance Options, see response to comment
#2.27.

17.4

In addition, according to paragraph 8 of the draft permit: “In complying with the water quality-
based effluent limitations in section 7.2, the Discharger must choose one of the following
three options...” The RWQCB should clarify that a permittee can utilize more than one

Permittees must choose only one of three Compliance Options.
Please see response to comment #2.27.
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levels (“NALSs”) rather than effluent limits at the point of discharge. TTI has already
implemented improved and additional BMPs to reduce pollutants generated from the facility.
TTI purchased and utilizes two state-of-the-art air regenerative sweepers along with a
scrubber sweeper throughout our facility including our industrial activity areas and non-
industrial areas. TTI continues investing in BMPs to improve site’s stormwater discharge
quality. An additional regenerative sweeper is being procured and expected to be onsite and
utilized during the 2022-2023 reporting year. TTl has worked with Waste Management to

Comment Response
Number

compliance option to meet their obligations under the CllI Permit. For example, if a site can

infiltrate 70% of required volume for Compliance Option 2, they can choose to purchase

additional capacity needed through Compliance Option 1. Additional discussion and

examples should be included in the Fact Sheet, and SMARTS should allow for selection of

multiple compliance options.

17.5 Compliance Option 3 - Direct Demonstration of Compliance with Water Quality Based Please see response to comments #3.40, #10.3, and #9.19.
Effluent Limitations. Most of our outfalls are located alongside and under our pier. It is not
feasible to sample from all outfalls and it's a challenge to comply with Compliance Option 3
due to safety concerns. These outfalls also receive off-site stormwater run-on that TTI does
not control. Our facility has hundreds of discharge points through catch basins or trench
drains and most of these discharge points are located in high-traffic areas, sampling from all
these discharge points is also not feasible considering the required cost, time, and safety
concerns. In addition, the Cll permit should allow Dischargers to perform pollutant source
assessment, a provision incorporated in the IGP and USEPA’'s Multi-Sector General Permit
(“MSGP?”), to identify if the facility is a source of the parameters in the Cll Permit Tables 1 — 4
and allow Dischargers to implement effective control measures to control their respective
pollutants generated from the facilities.

17.6 For certain parameters, significant volumes of stormwater must be collected from all Assuming that this comment is referring to parameters that have
discharge points. It's not clear that laboratories have the capacity to process stormwater sediment associated effluent limitations, there is an alternative
samples collected from all discharge points after a storm event. Option 3 should allow procedure provided in Attachment E — Monitoring and Reporting
selection of alternative sampling locations and allow representative sampling reduction as Program section 2.2.2.2.7 of the revised tentative Cll Permit that
similar provisions to the IGP. would require significantly reduced stormwater sample volume

compared to the conventional procedure.

Regarding alternative sampling locations and sampling

reduction, see responses to comments #3.40 and #10.3.
17.7 The Cll Permit should include a similar BMP approach as the IGP and allow numeric action NALs will not be incorporated in the tentative Cll Permit. The

Permittee will be responsible for complying with WQBELSs.
Please see response to comment #1.19.

The BMPs that have already been implemented to reduce
pollutants from non-industrial areas of the facility, in addition to
the minimum BMPs, would still contribute to pollution reduction
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purchase dumpsters with lids to minimize exposure to stormwater. TTl teams send a prep regardless of Compliance Option selected for the tentative ClI

checklist to all departments to assist in preparing our facility for storm events. Annual permit.

stormwater training is conducted for both day and night shifts. TTI also continues improving

our sweeping effectiveness by evaluating our regenerative sweepers’ efficiency,

implementation frequency/timing, and training employees on proper maintenance for our

sweeper machines. TTI deploys these BMPs throughout our terminal and stormwater

discharge quality has continued to improve throughout the years.

18.1 Definitions. As currently constructed, the draft Cll Permit lacks definitions for key terms to Attachment A, section 2, of the tentative Cll Permit has been

help better understand the scope, applicability and other provisions. In this regard, we urge revised to include explicit definitions for “impervious” and

the Board to consider what additional definitions should be incorporated into such a new “‘imperviousness,” as follows:

permit framework to assist with clarity of scope, impact and compliance. Impervious Surface

CCEEB recommends that a definition of “impervious surface,” in particular, be developed and Any surface in the urban landscape that cannot effectively

incorporated into the draft Cll Permit. The scope of what the Board deems “impervious” is absorb or infiltrate rainfall; for example, driveways,

unclear. Does this include gravel areas? Solely those asphalt and concrete “paved” areas sidewalks, rooftops, roads (including gravel roads),

where infiltration cannot occur? CCEEB urges the Board to include such a definition in the compacted soils, and parking lots.

draft Cll Permit that does not include gravel or other non-paved areas where infiltration can Imperviousness

oceur. The percentage of impervious cover by area within a
development site or watershed, often calculated by
identifying impervious surface from aerial photographs or
maps.

These definitions are consistent with U.S. EPA’s preliminary
designation.
18.2 SECTION 1 - Facility / Discharge Information. Although the language suggests the draft ClI Consistent with U.S. EPA's preliminary designation, the tentative

Permit is intended to apply to stormwater and authorized non-stormwater discharges from
privately-owned ClII sites, the matrix of facilities the Board believes to be in scope includes
some public entities. Further, the operational provisions of the draft Cll Permit do not appear
to again note the applicability to solely privately-owned facilities. In this regard, CCEEB urges
the Board to include additional language throughout the draft Cll Permit — in addition to the
background and supporting documents — to further clarify and be explicit in the operational
provisions of the draft Cll Permit that it applies solely to privately-owned sites and does not
apply to publicly owned sites. If it is the Board’s intention that the draft Cll Permit would also
apply to certain publicly owned sites, CCEEB requests that the criteria for including these
facilities be explained. CCEEB further requests that the notice for the permit be revised and

Cll Permit applies only to privately-owned parcels in all portions
of the Dominguez Channel/Inner and Outer Los Angeles and
Long Beach Harbor Watershed and the Los Cerritos
Channel/Alamitos Bay Watershed, except for the Ports of Los
Angeles and Long Beach. In the Ports of Los Angeles and Long
Beach, the Cll Permit applies to privately operated CII facilities
on publicly owned Port parcels.

See section 3.1 of the tentative Cll Permit, which has been
revised to clarify Order applicability.
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reissued accordingly, so that publicly owned sites are provided clear notice to be able to
evaluate the potential impacts to their facilities and operations and to provide comments.

The revised tentative Cll Permit is being recirculated for public
comment.

18.3

SECTION 2.4 — Scope & Applicability. While we can appreciate the interest in spreading the
responsibility to non-permitted facilities who are deemed to be reasonably causing or
contributing to pollutant loading in the designated watersheds, the expansion of scope to
permitted facilities who are — and have been — doing the work to address water quality
associated with their discharges irrespective of the specific threshold for non-permitted
entities of 5-acres of impervious surface seems unfounded and unfair. In this regard, the draft
ClI permit, for permitted facilities, should only apply to those that have 5-acres of unpermitted
impervious surface, not to all facilities with a 5-acre parcel that is already covered in some
respect by a permit.

Additionally, the draft Cll Permit is unclear as to the scope and applicability relative to sites
greater than 5-acres that may have unpermitted wildlife/natural/wetland area. For such sites,
the wildlife/natural/wetland area where there is no impact from the CIl portion of the facility
site should not count towards a responsible entity’s 5-acre threshold for applicability.

For facilities that may have utility, pipeline, or rail lines coming to/from CII property that are
not paved/impervious surfaces, the draft Cll Permit is unclear as to whether such
“contiguous” areas are subject to the draft Cll Permit provisions. More specifically, the draft
Cll Permit is unclear whether or not the contiguous area for these purposes that are
considered “rights of way” or “easements” are in scope. If they are in scope under the draft
Cll Permit, the Board should provide further clarity as to who is deemed the “responsible
entity” for compliance and/or whether there is an obligation to obtain Cll coverage for these
areas if they are not associated with “impervious surfaces.”

See response to comment #4.1.

18.4

Pollutants. CCEEB notes that water quality standards apply in the receiving water, not at the
point of discharge. Further, CCEEB remains concerned — as it has been with efforts to include
NELs in other permit structures — about permittees’ ability to comply with NELs, as best
management practices (BMP) may not exist to sufficiently address the relevant pollutant
thresholds.

Also of concern, the draft Cll Permit fails to provide any mechanism for facilities to
demonstrate and avoid noncompliance for pollutants that are deemed to be background
sources or from other facilities/properties. The draft Cll Permit should incorporate clear
parameters and processes by which permittees can evaluate background and regional
sources to assess whether they are reasonably responsible for causing or contributing to

Attainment of water quality standards is measured in the
receiving water. Effluent limits in permits that implement TMDLs,
such as the tentative Cll permit, generally apply at the point of
discharge. The requirement that NPDES permits must contain
effluent limits and conditions consistent with the requirements
and assumptions of the WLAs in TMDLs is explained in section
4.6.3.1 of the Fact Sheet. Permittees must comply with all
applicable effluent limits required by the TMDL(s) that apply to
their site.
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pollutant loading. In this regard, the draft Cll Permit should address compliance obligations —
or the lack thereof — associated with aerial deposition of pollutants on rooftops, paved
surfaces, etc., where the permittee is not reasonably responsible for causing or contributing
to the impairment associated with that pollutant.

Finally, CCEEB recommends the Board review the limits within the draft Cll Permit relative to
zinc. We have heard concerns about the limits in the draft Cll Permit not aligning with those in
the IGP, which are already incredibly challenging if not impossible to meet.

Fact Sheet, sections 3.11.4.1.1, 3.11.4.1.2, 3.11.4.1.3,
3.11.4.1.4 and all subsections therein, provide published data
evaluating the effectiveness of some of the BMPs that could be
implemented to comply with the tentative Cll Permit.

U.S. EPA’s exercise of its residual designation authority, that
requires regulation of the highly impervious ClI facilities,
stemmed from a court ruling that these facilities are significant
sources of pollutants causing or contributing to impairments in
the two watersheds. However, the tentative Cll Permit does not
preclude any demonstration that a facility’s exceedances are
caused by other facilities, i.e., run-on. With respect to regional,
background or depositional sources, impervious surfaces
regulated in the tentative Cll Permit have a proven link to
heightened pollutant accrual and run-off during storm events
because heightened imperviousness prevents the natural
infiltration and removal of pollutants from stormwater. See Fact
Sheet section 2.3 and all cited studies therein for further
information.

Regarding the comment that the zinc effluent limits do not align
with those in the IGP, please see response to comment #1.32.

18.5

Compliance Options. CCEEB appreciates the incorporation of compliance options for
permittees subject to the draft Cll Permit. However, we urge the Board to incorporate
language to provide that discharges shall be deemed in compliance with water quality
standards when the Permittee is:

¢ In full compliance with permit conditions, including maintaining the facility SWPPP and
conducting required sampling, monitoring, reporting, and recordkeeping;

¢ Fully implementing the facility's SWPPP, including site- and activity-appropriate
minimum best management practices;

e In compliance with implementation requirements related to exceedances of TMDL-
based limitations, including advanced BMPs where indicated; and

e Such language can/should be adapted from Washington State's 2020 NPDES
Industrial Stormwater General Permit as relevant for the draft Cll Permit.

No change is necessary. The CWA requires stormwater NPDES
permits to include technology-based requirements at a minimum.
(See, e.g., 33 USC § 1342(p)(3)(A).) Creating and implementing
the facility's SWPPP, sampling, monitoring, reporting, and
recordkeeping constitute technology-based effluent limits, as
described in section 4.6.2 of the Fact Sheet. The tentative ClI
Permit additionally contains numeric water quality based effluent
limitations because ClII facilities have the reasonable potential to
cause or contribute to an exceedance of a water quality standard
in the receiving water, as described in section 4.6.3 of the Fact
Sheet. If the minimum requirements are not sufficient to comply
with the water quality based effluent limitations, additional onsite
BMPs may be implemented, or the facility can participate in an
offsite regional BMP. Permittees may choose among the onsite
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Additionally, the draft Cll Permit compliance options should be revised to provide credit for
BMPs / treatment systems already in place for compliance purposes.

Compliance Options 2 or 3 or offsite Compliance Option 1 to
comply with the Order’s water quality based effluent limitations.
Because the permittee is in compliance with the chosen
compliance option by — among other things — either funding part
of a regional project in an approved WMP (Compliance Option
1); reducing a specified volume of stormwater runoff by onsite
infiltration (Compliance Option 3); or showing compliance via
monitoring, this presumption of being deemed in compliance is
unnecessary.

Moreover, incorporating the suggested actions to be deemed in
compliance is incompatible with the adopted TMDLs and would
not guarantee compliance with the water quality based effluent
limitations. However, the tentative Cll Permit offers onsite and
offsite compliance options that rely on advanced BMP
implementation and do not require onsite demonstration of
compliance with effluent limits.

18.6

SECTIONS 3.2.1; 8.1 — Compliance Option #1. Is the expectation that WMGs accept all
permittees who request to participate and are willing to enter into a formal agreement,
including coverage of reasonable costs? Language should be included in the adopting
resolution, if not the permit itself, to set the expectation that if a permittee wishes to join a
Watershed Management Group they should be accepted.

WMGs are not subject to coverage under the tentative ClII
Permit. WMGs cannot be compelled to broadly accept all Cli
Permittees. However, section 8.1 and subsections of the
tentative CII Permit provide general requirements and guidelines
for the WMGs and the Discharger regarding participation in
funding a regional BMP (Compliance Option 1) including a fee
structure that considers stormwater volume and pollutant
contribution from the facility

18.7

The presumption is that fees levied on participating permittees by the WMG will be used to
support implementation measures to address water quality issues associated with the
discharge for the purpose of compliance with the draft Cll Permit. In this regard, language
should be included in the draft Cll Permit, or at minimum in the adopting resolution and/or
guidance, to set the expectation that if permittees enter into a regional agreement and pay
the requisite fees to do so, the funding invested as part of the agreement will go towards
ensuring compliance with the draft Cll Permit, including provisions that once the permittee
that has entered into the agreement, the permittee is deemed in compliance explicitly.

The revised tentative Cll Permit states that dischargers selecting
and in compliance with Compliance Option 1 shall be deemed in
compliance with water quality based effluent limitations.
Permittees who select Option 1 must therefore comply with all
applicable Order requirements, including any additional terms
agreed upon within the legally binding agreement that Permittees
create with the WMG.
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18.8 For those facilities paying into a Watershed Management Group who are also subject to the See response to comment #2.25.
Los Angeles Regional Measure W Tax, the Board should clarify what level of contribution
towards the WMG is expected of permittees to avoid double dipping for the same stormwater
and non-stormwater discharge projects and purposes.

18.9 Language should be incorporated to provide clarity and key guidance to WMGs regarding See response to comment #5.14.
how fees/funding are expected to be assessed on permittees entering into the regional
agreements. CCEEB urges the Board in this regard to base — or at minimum provide clear
guidance via the adopting resolution or formal guidance — fees on volume of stormwater/non-
stormwater discharges to the WMG, not on a business or facility’s value.

18.10 If a permittee already has an agreement with an MS4 and/or wastewater treatment facility to | The Compliance Options, including Compliance Option 1, are for
take and manage the permittee’s discharges, the facility should be deemed in compliance compliance with water quality-based effluent limitations, which
under Compliance Option #1; such facilities should not be burdened with an added layer of are specific to the tentative Cll Permit. An established agreement
compliance. CCEEB urges to the Board to specifically provide for this in the draft Cll Permit. | with a WMG may be used to comply with the CII Permit if it

incorporates the minimum requirements set forth in section 8.1
and subsections of the tentative CII Permit.

18.11 CCEEB members already covered by the IGP should be provided clarity about how their IGP | Please see response to comment #4.1.
coverage and compliance is impacted (or not) by participating in this compliance option via a
WMG for merely the non-industrial portions of their facility.

18.12 Permittees who have an agreement with a municipality to receive discharges from municipal | The current Compliance Option 1 language is intended to allow
property during large storm events should be provided compliance credit under the draft ClI permittees flexibility when negotiating their legally-binding
Permit. To this end, language should be explicitly included in the agreement with the WMG to | agreements with a WMG. The Los Angeles Water Board will
provide a funding credit equal to the volume associated with the municipal property discharge | review the unique terms of this subset of agreements on a case-
— something the Board should incorporate into the draft Cll Permit, or at least the adopting by-case basis as they arise.
resolution and/or formal guidance.

18.13 SECTION 3.2.2; 8.2 — Compliance Option #2. Similar to the IGP, the draft Cll Permit requires | The 85th percentile storm event is a realistic threshold. As

retention of the 85th percentile storm event in order to utilize despite the fact that such a
threshold is not a realistic compliance option in the designated watersheds for the vast
majority of sites. Given this, it is important that the Board provide additional clarity that this
compliance option not only encompasses mere capture, but also includes a combination
approach of capture, reuse, retention, treatment, and/or sending to sewer system.

explained in section 4.9.2 and subsections of the Fact Sheet, the
85! percentile design storm standard is based on optimizing
stormwater runoff volume diversion/retention for water quality
treatment against economic considerations, where the 85
percentile standard can be summarized as the cut-off point of
diminishing returns for runoff treatment. Furthermore, the
Compliance Option 2 language specifies that a structural BMP
should have the “effective capacity to capture and use, infiltrate,
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and/or evapotranspire all NSWDs and the volume of runoff
produced up to and during an 85th percentile 24-hour storm
event” (Section 8.2.1 in the tentative Cll Permit). Attachment |,
sections 1.1.1 and 1.1.2 also include a combination approach as
commented.
18.14 SECTION 3.2.3; 8.3 — Compliance Option #3. The most difficult of the compliance options, The revised tentative Cll Permit allows permittees up to two (2)

this provision would require straight compliance with permit provisions and requirements. years to implement any site changes necessary to achieve the

However, it should be noted that BMPs that have been implemented for the purpose of other | pollutant load reductions necessary to comply with Permit

permits are often designed for specific flow thresholds and as such may not be able to requirements that may be greater than those required by other

accommodate additional flow capacity. In this regard, permittees who have established BMPs | NPDES Permits (Section 3.4.1 in the tentative Cll Permit).

in place should be grandfathered in and credit should be provided for the pollutant(s) those Compliance Option 3 was included to provide permittees who do

BMPs are addressing. not choose Options 1 or 2 with the opportunity to comply with the

Finally, the draft Cll Permit should be revised to incorporate flexibility relative to requirements Cll P_ermlt. T.he cm_Jrr_ent Compllan_cg Optlo_n 3 language is

associated with Mosquito Abatement and Vector Control requirements. More specifically, for consistent with this intent of providing flexibility.

pesticides used at a site where a facility contracts with an external company, consideration The tentative Cll Permit must comply with the Basin Plan. As

should be given and flexibility provided where Mosquito Abatement and Vector Control such, it contains a prohibition of discharges that contain any

requirements by a municipality require usage for health and safety considerations. substances in concentrations toxic to human, animal, plant, or
aquatic life. To the extent that a facility contracts with a company
for mosquito abatement and vector control, it is the facility's
responsibility to ensure that applied pesticides are not
discharged from the facility.

18.15 SECTION 3.4 — Timing for Submittal of Enroliment Documents & Effective Date. CCEEB See section 3.4 and subsections of the revised tentative ClI

notes the inequitable application of timelines for submission of enroliment and the effective
date under the draft Cll Permit between non-permitted sites and those sites already covered
by a permit. Already-permitted facilities should not be required to expedite coverage a year
earlier than non-permitted sites purely because they already have some semblance of
coverage for the industrial portion of their facility. The expansion of scope and coverage the
draft Cll Permit will entail for such already-permitted facilities is likely to require new BMPs,
treatment systems and/or new/additional compliance options that may take time to assess,
develop and implement. In this regard, it is not appropriate nor is there appropriate
justification to bifurcate and set different timelines for permittees, particularly when all covered
permittees are the focus of the draft Cll Permit for their impervious surfaces not already
permitted.

Permit, which contains equal timeframes for submittal of
enrollment documents for all existing dischargers.
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19.1 For consistency across permits, use the two-word term storm water/non-storm water, not one | There has been a recent trend in the State’s stormwater program
word stormwater/non-stormwater. to use the one-word term stormwater.

19.2 Clarify the basis of the exclusion of airports. Please see response to comment #7.3.

19.3 To avoid duplicate coverage, replace “total area” with “impervious surface not already The tentative Cll Permit reflects U.S. EPA’s preliminary
covered by another permit.” designation.

19.4 Remove “where a portion of the facility’s impervious surface is” and insert at the end “if that The tentative Cll Permit reflects U.S. EPA’s preliminary
remaining portion is five (5) or more acres.” designation.

New suggested wording to read “Facilities covered by another permit must still obtain
coverage under this General Permit for the remaining portion of the impervious surface, if that
remaining portion is five (5) or more acres"

19.5 Current Notice of Termination (NOT) procedures for the Industrial General Permit (IGP) The tentative Permit has been revised to exclude the option for
require a permit number and date of coverage for NOT approval if regulated by another facilities covered under the IGP to be covered under the tentative
permit. Please confirm that State Water Board staff for the IGP have been consulted and will | Cll Permit.
approve NOT for IGP-covered sites that want to apply for coverage with the Cll as an
alternative.

19.6 Details of requirements for Options 2 and 3 are provided; so, in order to evaluate the Comment noted. The Los Angeles Water Board is working with

feasibility of Option 1, include details such as a template agreement that will provide
additional details on the terms and conditions required for the Regional Project Agreement.
Include responsibility for water quality monitoring in the regional project and indemnity for the
CllI entities who contribute funds to the project but may not necessarily be contributing runoff
to the project (i.e., downstream ClIlI entities paired with upstream projects). Include how the
frequency of contribution to a project will be determined. Clarify if the funded project has to
exist in the same watershed. Clarify if companies are allowed to fund their own projects within
the watershed. Confirm that the project does not have to be contiguous to the property
subject to the permit.

WMGs on a transparent and equitable fee structure and process
for Compliance Option 1 participation. See response to comment
#6.2 regarding the suggestion to develop a guideline agreement
with the WMGs. With regards to the comment about the terms of
the agreement, please see response to comment #15.4. With
regards to the comment about indemnity for ClII facilities who
contribute to a regional project, see response to comment #9.10.

Please refer to section 8.1 in the revised tentative Cll Permit for
additional information.

If a company wants to fund their own projects within the
watershed, they can do so by choosing Compliance Option 2.
This project must be located within the company’s property
within the same watershed that the facility is located in.
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19.7 Clarify how the annual fee for Cll will be administered e.g., a flat fee, or based on acreage. The annual fee will be determined by the factors identified in
This determination will affect decision for regulatory compliance options (e.g., IGP and Cll or | Section 8.1 of the revised tentative permit.

Cll-only coverage).

19.8 Consider inserting the words “maintenance contractors” at the end of the sentence. The suggested text has not been added. The provision refers to

the systems themselves.

19.9 For consistency across permits, include the following as a listed authorized non-storm water | For Cll facilities, the suggested discharge is controllable onsite
discharge: and therefore, not listed as authorized non-storm water
“Irrigation drainage and landscape watering provided all pesticides, herbicides and fertilizers discharge under the tentative CII Permit
have been applied in accordance with the manufacturer’s label.”

19.10 Facility Name and Contact Information details often change, thus requiring administrative The SWPPP can identify solely the positions in the organization
burden to update the Stormwater Pollution Prevention Plan (SWPPP). Reduce information responsible for implementing the SWPPP. However, the SWPPP
required for this section to include position within the organization. Confirm what details will onsite and in SMARTS must identify and keep current the
be required if the facility is defined as the facility/property owner, as opposed to facility contact information for the individual(s) implementing the
operator. SWPPP.

The definition of Discharger in Attachment A has been revised.
Please see also response to comment #2.20.

19.11 For the Site Map, it may be difficult to identify facility information when there are shared Please see response to comment #2.20.
areas, such as boundary, storm water collection and conveyance systems, parking and waste
storage when there are shared areas. Consider revising definition of
facility/discharger/operator in order to clarify Site Map requirements.

19.12 Include the following regarding Minimum Best Management Practices (BMPs) requirements: | Please see response to comment #23.17.

“to the extent feasible” and include the following footnote:

For the purposes of this General Permit, the requirement to implement BMPs “to the extent
feasible” requires Dischargers to select, design, install, and implement BMPs that reduce or
prevent discharges of pollutants in their storm water discharge in a manner that reflects best
industry practice considering technological availability and economic practicability and
achievability.

This is supported by the statement on Page F-26 that the CllI sites are diverse and “the
selection, applicability, and effectiveness of a given BMP is often related to facility-specific
facts and circumstances” such that requiring all the minimum BMPs is not feasible.
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19.13 For compliance Option 1, to allow for flexibility in identifying projects to participate in, consider | Please see response to comment #9.3.
adding “or other available existing or planned regional project(s)”’ to the Local Watershed
Management Group.
19.14 To help make Option 3 feasible, allow for samples to be collected at discharge locations to be | Please see response to comment #3.40 and #10.3.
representative of the drainage area discharge characteristics by including a phrase to allow
exception for Representative Sample Reduction and include Representative Sample
Reduction requirements in the Cll consistent with the IGP.
19.15 Keep this clause that alternative discharge locations can be identified in the Monitoring Plan Comment noted.
19.16 Replace “effluent limitation” with “Numeric Action Level” (NAL) and include iterative process NALs from the IGP are not incorporated in the tentative ClI
for action in the CIlI, not immediate non-compliance. Include additional training requirement Permit. The approach to regulating stormwater pollution has
for sites that exceed NALs. Replace existing sampling regime with “indicator parameters” of | evolved over time, and the tentative Cll Permit constitutes a
pH, TSS, & O&G, with additional parameters, when indicated, by the Site’s SWPPP Pollutant | different approach from the IGP. Instead of the iterative
Source Assessment. methodology used in the IGP, the tentative ClI Permit is focused
on immediate application of numeric effluent limitations along
with three compliance options. The compliance options in the
tentative CII Permit are designed to directly require Cll sites to
attain water quality standards regardless of their history of
compliance or noncompliance with numeric action levels.
19.17 Discharger—Due to the nature of common or shared areas that may be present at a Cll site, | Please see the revised definition of Discharger in Attachment A
clarify the definition of discharger. If the discharger is defined as the operator, there are of the revised tentative Cll Permit.
liability issues due to run-on at shared areas. If the discharger is defined as the property
owner, the requirements for onsite compliance Options 2 and 3 are not feasible to implement
where property owners are not onsite for operational activities.
19.18 Run-on-Definition only addresses industrial activity; replace the word industrial with the Comment noted. Run-on definition now reads:
abbreviation ClI. “Discharges that originate offsite and flow onto the property of a
separate facility or property or, discharges that originate onsite
from areas not related to the ClIlI facility and flow onto areas on
the property with CllI facility.”
19.19 Legally responsible party is defined as a responsible corporate officer; however, the Please see revised definition for Discharger in Attachment A and

requirements of the Cll are tied more to the landowner, than the potential shared operations

response to comment #2.20. Section 5 of Attachment D has also
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of multiple businesses/corporations on one CIl Site. Clarify the discharger, legally responsible | been revised to clarify who can serve as a Legally Responsible
person (LRP), property owner, and Site operator responsibilities. Person.

19.20 Table 1 includes annual reports for Compliance Options 1 and 2 that do not correspond to Please see Table E-1 of Attachment E in the revised tentative ClI
IGP reporting schedule, which may cause compliance burden and confusion for sites that are | Permit for Annual Report requirements.
covered by both IGP and ClIl. Compliance Option 3 does not appear to have an Annual
Report requirement, please confirm.

19.21 Reword to state that effluent from infiltration BMP(s) demonstrate compliance with NALs Monthly sampling of influent to the infiltration BMP(s) to
(instead of influent to infiltration BMPs demonstrate compliance with maximum contaminant demonstrate compliance with Compliance Option 2 also
levels [MCLs]). Remove monthly sampling requirement and replace with quarterly to considers potential discharges of NSWDs in addition to
generally correspond to IGP and QSEs. frequency of QSEs. The sampling frequency is consistent with

the IGP.

19.22 For consistency with the IGP and for this option to be reasonably achievable, replace Table 1 | NALs from the IGP are not incorporated into the tentative ClI
MCL values with NALs from IGP. Permit. Please see response to comment #19.16.

19.23 In addition, specific recommendations for revisions include: Section 3.1.1 of the tentative Cll Permit has been revised to
Revise Section 3.1.1 as follows: ;L?qu its applicability. Please also see response to comment
3.1.1. Discharges covered under this General Permit include stormwater and authorized
NSWDs from privately-owned unpermitted ClI sites with five (5) or more acres of impervious
surface and from privately-owned permitted ClI sites with five (5) or more acres of impervious
surface not already covered by the IGP in the Dominguez Channel/Greater Los Angeles and
Long Beach Harbor Watershed and the Los Cerritos Channel/Alamitos Bay Watershed. ClI
sites at airports are excluded from coverage under this permit.

19.24 Revise Section 3.1.2 as follows: See revisions in section 3.1 of the revised tentative ClI Permit
3.1.2. Facilities where a portion of the facility’s impervious surface is covered by another C'af'fy'gg Ple_rrr_nt ap%"cﬁb"'ti’. in alignment with U.S. EPA's
permit must still obtain coverage under this General Permit for the remaining portion of the revised preliminary designation.
impervious surface (e.g., rooftops and parking lots) if the remaining unpermitted portion is
greater than or equal to five (5) acres.

19.25 Revise “Cll Sites” definition in Attachment A as follows: See revisions in section 3.1 of the revised tentative Cll Permit

clarifying Permit applicability in alignment with U.S. EPA's
revised preliminary designation.
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and privately-owned permitted ClI sites with five (5) or more acres of impervious surface not

already covered by the IGP.

20.1 CalChamber supports and echoes the detailed comments and concerns set forth by the Los | Please refer to the detailed responses to the Los Angeles County
Angeles County Business Federation (BizFed). Business Federation’s comment letter.

20.2 CalChamber primarily weighs in on matters of statewide concern, and although the Draft Cll | The tentative CIl Permit has been specifically drafted to address
Permit would directly apply only two ClII facilities in two Los Angeles-area watersheds, this issues unique to the two watersheds. However, the Los Angeles
permit would have statewide impacts. Specifically, the Draft Cll Permit would be the first of its | Water Board recognizes the comment’s greater point that the
kind in California. As such, it may serve as a model for other regions or may induce other tentative CIl Permit is the first NPDES Permit of its kind, and
regions to enact a similar permit. For this reason, it is imperative that the Regional Board therefore subject to heightened public interest. Stakeholders
carefully consider the practical implications of the Draft Cll Permit alongside the comments have been invited to workshops and given the opportunity to
raised by the regulated entities. comment on the tentative Cll Permit. Through the same process,

stakeholders will be invited to provide comments on any future
regional or statewide expansion of the Cll Program during
applicable public comment periods.

20.3 As set forth in detail in BizFed’s letter, the current Draft Cll Permit contains vague and The referenced comment letter does not contain the terms
unsupported requirements. “vague” or “unsupported” permit requirements.

20.4 In addition, the Draft Cll Permit and accompanying documents fail to even attempt to Section 3.11.4 and subsections of the Fact Sheet have been
estimate the cost impacts of the proposed requirements. revised to include a discussion on stormwater BMP

implementation and cost of compliance.

20.5 For these reasons, we support the comments made by BizFed and urge the Regional Board | Please refer to the detailed responses to the Los Angeles County
to adjust course accordingly. Business Federation’s comment letter.

21.1 SCADA is highly concerned that the expansion the draft Cll Permit would impose on The tentative Cll Permit is intended to give the Permittee

permitted auto dismantlers will exacerbate the loss of licensed auto dismantlers in California
and cause significant disruption in the recycling marketplace and for environmental and
public health. Operating costs and regulatory burden for licensed dismantlers have
skyrocketed in the past twenty years, including for permit coverage under the Industrial
General Permit (IGP), resulting in countless operators closing their operations or moving their
dismantling activities underground without the regulatory oversight to ensure environmental,
public health, workplace and tax laws are addressed.

flexibility in terms of compliance. The focus of this Permit is to
improve water quality within the two watersheds. As noted in
section 2 of the Fact Sheet, Cll facilities are a significant source
of pollutants to receiving waters and their regulation plays an
important role in the achievement of water quality objectives. As
an example, U.S. EPA found that ClI facilities included in the
designation are responsible for approximately 32% of the total
zinc load in the Dominguez Channel/Inner and Outer Los
Angeles and Long Beach Harbor Watershed and the Los
Cerritos Channel/Alamitos Bay Watershed. To not regulate
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discharges from ClI facilities would place an undue burden on
other types of discharges, particularly the MS4, to which ClII
facilities discharge. Notably, in its preliminary designation, U.S.
EPA estimates that the designation of Cll sources would shift
approximately 41.5% of the load reduction responsibility from
MS4 permittees to Cll sources in the two watersheds.

21.2 In terms of the expansion of requirements associated with the scope of pollutants covered, Regarding the comment on how background pollutants, aerial
the draft Cll Permit is unclear about how background pollutants, aerial deposition, and run-on | deposition, and run-on pollutants from other sites are assessed,
pollutants from other sites are assessed. SCADA urges the Board to include a mechanism to | please see response to comments #4.5, #9.19 and #23.1. The
demonstrate such pollutant sources are not a result of Cll activity on the facility site. We also | zinc effluent limitations in the tentative Cll Permit are consistent
would note that we are aware of work and evaluation by the State Water Resources Control with the adopted TMDLs.

Boarq (SWRQB) around the Biotic Liganq Model for the purpose of evaluatir]g and Regarding the comment on the Biotic Ligand Model, please see
considering different treatment and possible thresholds for metals such as zinc and copper, res i t#4.6
. . ) . . . ponse to comment #4.6.
which can be particularly challenging for auto dismantlers, in such permits. Under the current
limits for zinc in the draft Cll Permit, the limits will be incredibly challenging to meet — if not Regarding challenging permit limits for zinc, the tentative Cl
impossible — exacerbating the underground activity for those who are unable to comply. Permit offers three paths to compliance. Compliance Options 1
and 2 do not require direct compliance with the effluent limits.

21.3 Additionally, compliant auto dismantlers in the designated watersheds and statewide have Please see response to comment #4.7.
been working to comply with permit requirements via best management practices (BMP) and
treatment systems for various pollutants for decades. In this regard, it is important that the
draft Cll Permit take such efforts into account for the purpose of facility compliance under any
expanded coverage, specifically revising the draft Cll Permit to provide credit for BMPs and
treatment systems that have already been in place for compliance purposes for the relevant
pollutants.

21.4 Also related to BMPs in the context of Compliance Option #3, it is important for the Board to | Please see response to comment #4.13.

understand that BMPs that have been implemented by auto dismantlers for the purpose of
the IGP are typically designed for specific flow thresholds and as such may not be capable of
accommodating additional flow capacity as would be required by the expansion of coverage
to all portions of a facility site. As such, those BMPS that have been in place should be
grandfathered in and credit should be provided for the pollutant those BMPs are addressing.
For the evaluation of discharges, compliance with pollutant thresholds for the purpose of the
draft Cll Permit should be based on a mass basis rather than a concentration basis for
discharges that do not occur regularly.
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21.5 Ultimately, since unlicensed dismantlers are unregulated, do not comply with the law and face | The Los Angeles Water Board is developing tools to facilitate
minimal, if any, enforcement for their non-compliance, they will ignore any new requirements | enrollment, compliance and disburse information to newly
that this draft Cll Permit will impose. As such, it is imperative to streamline any new regulated facilities.
requirements and expansion of permit coverage to be as efficient as possible; ensure the
least burdensome requirements; include credits for current BMPs and treatment processes;
avoid significant permit fee increases for the expansion of coverage; ensure the compliance
options are robust and workable for all permittees; ensure the effective date and timelines for
coverage are aligned for all permittees; and account for currently permitted facilities possible
need to institute all new BMPs and/or compliance options for the expanded scope that may
take time to assess, develop and implement.

22.1 Local Watershed Management projects that would fall under Compliance Option 1 would be | See response to comments #7.20 and #12.12 regarding regional
limited in nature and would not be available for all dischargers impacted by the Cll permit. To | project availability.
mak(? it fair and e_quitab!(?,_ has the Water Bogrd/lgcal Watsrsheq Management quups_ See response to comments #1.7 and #7.17 regarding privately
considered allowlng facilities tq pay.ln.to a mitigation fupd. Momes generated W|th|n this fund developed stormwater projects on private lands and the
can _be usgd to issue gran.ts, with minimum match f.undl_ng rqulrements, for aPP"C?”ts suggested mitigation fund. See also response to comment #3.43
looking to implement on-site capture and use or infiltration projects at their facility (i.e. regarding the equitable fee schedule
Compliance Option 2). As a result, there would be a larger pool for participation into '

Compliance Option 1 while also creating a grant funding program that would reduce the
capital burden for facilities choosing to implement Compliance Option 2 as their means
towards compliance with Cll requirements.

22.2 Should a facility greater than 5 acres have existing permit coverage under the Industrial Any permittees who are currently enrolled in the IGP must also
General Permit, can one choose to modify their SWPPP in order to cover stormwater enroll in the tentative Cll Permit if their facilities meet applicability
discharge from parking lots and rooftops under the Industrial General Permit as opposed to criteria because the IGP requirements will not ensure
the CIl Permit? compliance with the tentative Cll Permit requirements.

22.3 Will the CllI permit include “Sampling and Analysis Reduction” contingencies? This will allow Please see response to comment #10.3.
facilities to reduce the number of qualifying sampling events required to be sampled each
year when the Discharger demonstrates: (1) consistent compliance with the CIl Permit, (2)
consistent effluent water quality sampling, and (3) analysis results that do not exceed effluent
limitations.

22.4 Will formation of Compliance Groups be allowed under Cll permit? Additionally, would Please see response to comment #10.3.

Compliance Groups be afforded a reduction in annual sampling requirements? For example,
Compliance Group Participants would only be required to collect and analyze storm water
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samples from one (1) QSE within the first half of each reporting year (July 1 to December 31)
and one (1) QSE within the second half of the reporting year (January 1 to June 30).

23.1

241

IP Carson is subject to an array of environmental regulations, including air, water, and waste
requirements. We believe that environmental stewardship is of the upmost importance, and
we invest staff and financial resources into ensuring that our operation is conducted with the
minimal environmental impact possible. In doing so, we feel that environmental regulation
must be effective and focused on the source of pollutants. Our non-industrial areas are not
significant sources of storm water pollution and as such, this permit will serve as an additional
burden on our business without meaningful environmental impact. For example, much of
zinc, copper, and other toxic metals are from aerial deposition coming from roads and
freeways1. Therefore, more effective regulations should be focused on pollutant sources
such as road and freeways; passing the burden onto businesses such as IP Carson simply
because we are located in an urban area is ineffective, unfair, and it hurts our business.

Gold Bond is subject to an array of environmental regulations including air, water, and waste
requirements. We believe that environmental stewardship is of the upmost importance, and
we invest staff and financial resources into ensuring that our operation is conducted with
minimal environmental impact possible. In doing so, we feel that environmental regulation
must be effective and focused on the source of pollutants. Our non-industrial areas are not
significant sources of stormwater pollution and as such, this permit will serve as an additional
burden on our business without meaningful environmental impact. For example, much of
zinc, copper, and other toxic metals are from aerial deposition coming from roads and
freeways. Therefore, more effective regulations should be focused on pollutant sources such
as road and freeways; passing the burden onto businesses such as Gold Bond simply
because we are located in an urban area is ineffective, unfair, and it hurts our business.

This comment pertains to U.S. EPA’s preliminary designation
memo off CllI facilities and is outside the scope of the action
before the Los Angeles Water Board.

Regarding the comment on more effective regulation of road and
freeways, road, and freeways within the two watersheds are
regulated under the Caltrans Permit or the Regional MS4 Permit.

23.2

24.2

The CII Permit is a Significant Challenge for our Business and Does Properly Not Address
Pollutant Sources. Our storm water discharges are already subject to the industrial general
permit. The CII permit overlaps significantly with the IGP and as described in our comments
below, the separation between the two is unclear and confusing. The Cll permit adds an
entirely new layer of challenges to the difficult web of regulations businesses in CA already
have to contend with. Resources to ensure compliance, such as additional staff, consultants,
fees, and potential for implementing advanced Best Management Practices (BMPs), present
yet another challenge to remaining profitable in the Southern California regulatory
environment.

The Los Angeles Water Board has removed any and all
requirements that overlap with the IGP from the tentative CII
Permit in response to this and other comments (see, Section 3.1,
Applicability of the Cll Permit), thereby requiring all IGP
permittees who may also be subject to this Order to maintain
separate coverage under the IGP. The Los Angeles Water Board
finds that removal of the overlapping requirements simplifies the
overall permitting approach to stormwater in the Region and
ensures that water quality will be protected by requiring industrial
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facilities subject to the IGP to continue complying with the
requirements in the IGP.
23.3 Additional Clarity is Needed Regarding Cll Applicability of Non-Industrial Areas. The Enrollment under the IGP provides regulatory coverage for the
& statement in Section 3.1.2 is confusing because the IGP requires entire site boundaries to be | storm water discharges associated with industrial activity
24, included, regardless of whether they are considered industrial or non-industrial (e.g., refer to | depending on the facility’s SIC code. However, the IGP does not
IGP site map requirements in Section X). Areas that are solely non-industrial are not required | provide coverage for non-industrial areas, such as rooftops,
to be sampled, but they may be covered by other compliance activities such as visual parking lots, roads and driveways that would produce runoff
monitoring and Best Management Practices (BMPs). In other words, an entire site is included | during a storm event. This is when coverage is required under
in an IGP SWPPP, even though not all drainage areas may be sampled. Therefore, the the tentative Cll Permit for those unpermitted areas in
language requiring coverage for the “remaining portion of the impervious surface (e.g., accordance with U.S. EPA’s preliminary designation.
rooftops and parking lots)” is unclear. The tentative Cll Permit requires site boundaries to be clearly
defined as indicated in the SWPPP requirements on section 6.3
as part of the Site Map. Please see section 6.3.1.5 of the revised
tentative CII Permit, which was added to clarify the requirement
where locations of industrial and non-industrial areas of the
facility must be clearly marked on the Site Map. These non-
industrial areas require coverage under the tentative Cll Permit.
23.4 The Section 3.1 applicability of “unpermitted CII sites with five (5) or more acres of Please see response to comment #4.1.
& impervious surface and permitted CllI sites with five (5) or more acres of total area...” is not
244 appropriate. Specifically, permitted IGP sites are already sampling and including industrial
areas of their property. The applicability acreage should match the non-industrial acreage that
will be subject to monitoring under the Cll permit.
23.5 There should be a lower limit of 1 acre of non-industrial area in order to be subject to the Cll | The tentative CIl Permit will still require coverage for unpermitted
& permit. Some facilities have a 500 square foot parking lot, for example, that would produce CllI sites with five (5) or more acres of impervious surface and
24.5 negligible discharge and would therefore be infeasible to implement any one of the three permitted Cll sites with five (5) or more acres of total area in
compliance options. accordance with U.S. EPA’s preliminary designation.
23.6 Under the IGP, drainage areas boundaries are subjective, unclear, and one drainage area Section 6.3 of the tentative Cll Permit requires that drainage
& may flow into another drainage area. Therefore, it is not always clear how to delineate an areas within the facility boundary should be identified in the
24.6 industrial drainage area versus a non-industrial drainage area. The permit needs to provide SWPPP.
clarity on how to make this assessment.
23.7 Many non-industrial areas flow into industrial areas. The Cll permit is not clear on how to This level of detail is not appropriate for a general permit and
& handle this situation. For example, a site may have a large non-industrial roof with examples such as this one can be reviewed on a case-by-case
24.7 downspouts that flow to an industrial area. Their comingled discharge will be covered under basis.
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the IGP. The CII permit needs to provide clarity on how to handle situations where non-
industrial areas flow into industrial areas prior to discharge from the property.
23.8 The CII permit must provide clarity on how to assess permit applicability for non-industrial Please see response to comment #23.7.
& areas that flow into pervious areas. In these situations, a discharge may not occur, and
24.8 sampling may not be feasible.
23.9 Clarity and Resources are Needed to Adequately Follow and Implement Compliance Option | The tentative ClI Permit intends to be transparent and flexible to
& 1. Based on discussions during the August 30 Cll workshop, Compliance Option 1 is the Permittees, with three choices of Compliance Options.
Water Board’s preferred compliance pathway and many facilities may be interested in this Compliance Option 1 will be accessible to all Cll facilities located
24.9 option, including IP Carson. However, there is a need for clarity regarding this compliance in the WMP area. Table H-1 of Attachment H provides a list of
pathway, including the following: Watershed Management Groups for each of the two watersheds.
The process for communicating with Watershed Management Groups (WMGs) must be Pl_ease consullt .W'th the :.appllc.able \.NMGS for more information
equitable and CIl permittees must have adequate resources to register under this option. All prior to submitting Permit Registration Documents. Please see
facilities under the Cll permit should have access to Compliance Option 1, and the process also response to comments #3.42 and #3.43.
must be public and transparent. This is to avoid situations where only facilities “in the know”
or with special connections can get access to this option.
Clarity and Resources are Needed to Adequately Follow and Implement Compliance Option 1
Based on discussions during the August 30 CII workshop, Compliance Option 1 is the Water
Board's Preferred compliance pathway, and many facilities may be interested in this option,
including Gold Bond. However, there is a need for clarity regarding this compliance pathway,
including the following:
The process for communicating with Watershed Management Groups (WMGs) must be
equitable and Cll permittees must have adequate resources to register under this option. All
facilities under the Cll permit should have access to Compliance Option 1, and the process
must be public and transparent. This is to avoid situations where only facilities "in the know"
or with special connections can get access to this option.
23.10 Not all watershed projects are the same from a cost perspective. How is equitability The Los Angeles Water Board is working with WMGs to provide
& considered? Meaning, the cost may be higher for certain regional projects, and lower for a transparent and equitable fee structure for potential ClI
others. The permit must establish conditions to ensure a level of equity among fees for permittees who choose to comply with the tentative Cll Permit
24.10 various projects implemented under Compliance Option 1. through funding contribution to regional stormwater projects

specified in an approved Watershed Management Plan. Please
see response to comments #2.17 and #3.43.
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23.11 The requirement in Section 8.1 for projects to be downstream of the discharge unless Please see response to comment #7.21.
Py technically infeasible will functionally prioritize projects at the base of each watershed, without
allowing for other factors to be considered (e.g., which project should be built in which order
24.11 and why). Funds should be allocated to the projects with the highest benefit to the entire
watershed rather than simply downstream of the discharge. We suggest removal of this
requirement in order to ensure the entire watershed received the most benefit.
23.12 If the Permit is amended, and a legally binding agreement is in place with a watershed group, | If an agreement is in place with a WMG, both the agreement and
Py how would that impact the agreement and compliance for the Cll Permittee? compliance determination shall remain valid for the effective term
of the tentative CII Permit. If a reissuance, renewal, or
24.12 modification to the tentative Cll Permit is proposed, it will be
public noticed for any public comments, and the Discharger will
have enough time to comply with any new requirements.
23.13 Cll Permit Section 3.4 states the timeline for enrolling for coverage. Permit Registration The two-year phased enroliment in the tentative Cll Permit
& Documents (PRDs) must be submitted within two years of the effective date for non-IGP considers the time needed for existing dischargers to select a
sites, and within one year of the effective date for IGP sites (see Section 3.4 for complete compliance option to fully comply with the permit including
24.13 language). This does not appear to be enough time to implement Compliance Option 1. IP Compliance Option 1.
Carson is not aware of any mechanisms or framework by which facilities can apply to fund a
regional watershed project that exist currently, therefore an entirely new system must be
developed. We suggest a 5-year implementation period if choosing Compliance Option 1.
Cll Permit Section 3.4 states the timeline for enrolling for coverage. Permit Registration
Documents (PRDs) must be submitted within two years of the effective date for non-IGP
sites, and within one year of the effective date for IGP sites (see Section 3.4 for complete
language). This does not appear to be enough time to implement Compliance Option 1. Gold
Bond is not aware of any mechanisms or framework by which facilities can apply to fund a
regional watershed project that exist currently, therefore an entirely new system must be
developed. We suggest a 5-year implementation period if choosing Compliance Option 1.
23.14 The permit requires clarity on situations regarding how facilities should proceed if choosing to | The Los Angeles Water Board is working with WMGs and
Py implement Compliance Option 1, but WMGs are not prepared to accept funding by the PRD understands that they will be prepared to enter into agreements
deadline in Section 3.4 of the ClI permit. for Compliance Option 1 within two years of the effective date of
24.14 the Permit. See also response to comment #3.32.
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23.15 The method to determine funding is described in Section 8.1 as, “...the funding level must be | The funding level in the tentative Cll Permit and is now
Py proportional to the NSWD and onsite stormwater volume to be addressed/total regional expressed as a formula for additional clarity. See also response
project stormwater capacity”. We recommend expressing this statement as a formula or to comment #5.14.
24.15 equation, as the backslash “/” in the statement may not be immediately recognized as a
division sign.
23.16 Section 8.1.3 contains a typo: “Dischargers selecting and in compliance with Compliance Comment noted. The correction has been made in the revised
3 Option 3 1 shall be...” tentative CIlI Permit.
2416
23.17 Section 6.1.5 provides a number of Minimum BMPs. This section states that “all of the All minimum BMPs are required. The SWPPP may specify why
& following minimum BMPs” shall be implemented. Some of these BMPs are not feasible, such | any BMP is infeasible and should propose an equally effective
as the requirement to “divert run-on” in Section 6.1.5.2.4, and others. We suggest including BMP.
24.17 feasibility language similar to the IGP, including IGP Footnote 14.
23.18 Representative Sample Reduction should be included in the Section 9 monitoring Please see response to comment #3.40 and #10.3.
Py requirements. For impervious, non-industrial areas where sample quality is expected to be
similar sampling multiple locations may not be necessary or feasible. For example, many
24.18 buildings have numerous downspouts. Sampling each downspout would be unnecessarily
burdensome and costly.
251, Clarify permit applicability and definition of Commercial, Industrial, and Institutional Sites. In Please see response to comment #2.20.
301 the workshop on August 30, 2022, Regional Board staff defined the Cll Permittee as the
o entity that has responsibility and control over the runoff that leaves the site, and that this
& could be the property owner or the business operator, or both. When the site owner is not the
311 business operator, such as in our case where the properties may be leased, this could result
in a conflict as to who must or will enroll. If this enroliment option will remain in the Permit, to
prevent conflict and uncertainty, we recommend including a process to identify the
responsible party.
25.2, For large shopping centers like ours that may have many parcels within the development, Please see response to comment #2.20 and #5.11.
30.2 applicability of the Cll permit needs to be clarified - are only those ClIl parcels with ~5 acres
o impervious considered Permittees? This would result in scenarios where only some ClI parcel
& owners in a larger common development are subject to the Permit. If so, can a Cll site
312 terminate coverage if their ~5 parcel is divided into parcels of <5 acres based on tenant
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25.3, As also observed at the forementioned workshop, the definition of "discharger" needs Please see response to comment 2.20.
29 1 clarification. The Draft Cll Permit currently reads as follows:
& A person, company, agency, or other entity that is the operator of the Cl/ site or facility
covered by this General Permit.
31.3 This current definition does not clarify whether a property owner or respective lessee/tenant
is considered the "discharger." A clear determination is especially important for situations with
multiple facilities on the same property, e.g., a shopping center with multiple lessees/tenants
and a common parking lot.
254, More clarity is needed for Compliance Option 1. The process for communicating with Please see response to comment #23.9.
26.1 Watershed Management Groups (WMGs) must be equitable and Cll permittees must have
o adequate resources to register under this option. All facilities under the Cll permit should
ave access to this Compliance Option 1, and the process must be public and transparent.
& h to this C li Option 1, and th tb bli dt t
29.2
25.5, The permit requires clarity on situations where facilities should proceed if choosing to Please see response to comment #23.14.
26.2 implement Compliance Option 1, but WMGs are not prepared to accept funding by the PRD
o deadline in the CII permit.
&
29.3
25.6, There is concern that Watershed Management Groups do not have approved WMPs in the All WMPs within the two watersheds have received conditional
26.3 system and may not within the first year of the permit, when sites are required to draft their approvals.
o stormwater pollution prevention plans (SWPPPs). Without approved WMPs, it's unclear how
& a permittee would enter into an agreement that includes timelines and fees to satisfy Option 1
20 4 requirements.
25.7, Not all projects are the same from a cost perspective. How is equitability considered? Please see response to comment #23.10.
26.4 Meaning, the cost may be higher for Permittee X vs Permittee Y for the same volume of
o captured water.
&
29.5
25.8, The requirement for projects to be downstream of the discharge unless technically infeasible | Please see response to comment #7.21.
26.5 will functionally prioritize projects at the base of each watershed, without allowing for other

factors to be considered (e.g., which project should be built in which order and why). Funds
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&
29.6

should be allocated to the projects with the highest benefit rather than simply downstream of
the discharge.

25.9,
26.6,
271,
&
28.1

More flexibility is needed for monitoring requirements under Compliance Option 3. For
Compliance Option 3, dischargers must develop a site-specific monitoring and reporting
program to demonstrate compliance with the water quality based effluent limitations
(WQBELSs). The Draft Cll Permit does not make accommodations for stormwater sampling for
difficult or redundant circumstances. For example, the CA Statewide General Permit for
Stormwater Discharges Associated with Industrial Activities, Order 2014-0057-DWQ
(Industrial General Permit or IGP) allows a facility to identify and sample at alternative
discharge locations if a facility cannot sample at a certain location due to uncontrolled run-on
or the discharge location is not accessible (IGP Section. XI.C.3.a.). The IGP also allows
facilities to reduce the number of samples collected if the facility has multiple discharge
locations, but the operations and stormwater treatment implemented are the same in those
locations (IGP Permit Section XI.C.3.4.). The IGP also allows facilities in Compliance Groups
to reduce the amount of sampling conducted (IGP Permit Section XI.B.3.). The CII permit
should allow for similar provisions.

Please see response to comment #3.40 and #10.3.

25.10,
27.2,
28.2,

30.3

Amend Minimum BMPs to include Feasibility. Language within the BMP requirements does
not appear to allow for feasibility exemptions, which implies that all minimum BMPs are
mandatory. Alternative methods should be allowed for each of the listed BMPs in cases of
demonstrable infeasibility; for example, in many cases it will not be feasible to divert all run-
on (6.1.5.2.4).

Please see response to comment #23.17.
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