R0065984



5865900y
( v

COCoOCarmy

——

Alewiwung aAlNoax3

weibolg jjouny ueqsn

7,’ N 09902 2Q ‘Vvosbupgeen sy
PSSHM Laa s 2T VWRT TV VIV Vs

€361 »qumoeq vomag Suuey misy =838 Py

€

¢
g apimuoilep ayl Jo synsay
y =

|

Vdd

TA)

LR A YU Ty

P, 17w s |




, O
- g L
RESULTS
OF THE 2o
NATIONWIDE URBAN RUNOFF PROGRAM 3
;
;] December, 1983
® | ‘ I~
: EXECUTIVE SUMMARY L,
o . v
: : L
: | '
. L
Water Planning Division =
2 ‘ -
: U.S. Environmental Protection Agency -,
Washington, D.C. 20460
. 4
Kational Technical Information Service (NTIS)
- Accession Number: PB84-185545

R0065985.1




P

" COCOCO

0O~ e

9865900

*82032%3U0OQNs 20 ‘s303owxy
=uod> ‘sesjuexb ‘sest3jo 83T jo Auw 1o Loueby uoy3sejoaa
TRuswuaITAUg °*S°n °y3 JO SUOTSTOSP 10 seyoyrod Auw 3varzes
»n.-uduuom!. SUjuod a3 v Ayyubys 30u sa0p ysyrqnd
03 tewaczddv  ‘aswesrex 103 poacadde pue ALouaby uoT3IDNO0Ig
TRuamuozIAUz °S°n e} Aq paastasa ueeq swy 33odax sy

IINIVIDSIq

.. e
Lo LI Y S - .

B Y JEF, JEt Y- SUvay



A e ew e e -

-
e T e -

PPN

.t

R
- - - a——— .

A N

»

D T

[

EEERE Y A R0 S PP N
e e m——.

e COUCP A .. P 4 e e e —— . - e - i

ACKNOWLEDGEMENTS

The Nationwide Urban Runoff Program was unusual in its large scale, covering
a4 broad spectrum of technical and planning issues at BAny geographic loca-
tions. Because the program placed such emphasis on tailoring the results to
support the planning process, it involved many participants - some from EPA,
some from other federal agencies, and many from state, regional, and local
planning agencies and other consultants.

The program was developed, implemented, and managed by the Water Planning
Division, Office of Water, at EPA Headquarters, Washington, D.C. Principal
contributors were: Dennis N. Athayde, Program Manager; and Patrice M, Bubar,
Norman A. Whalen, Stuart S. Tuller, and Phillip H. Graham, all of whom served
as Project Officers. Additional contributions from EPA personnel came from
Rod E. Frederick and Richard P. Healy (Monitoring and Data Support Divisien),
Richard Field (Storm and Combined Sewer Section, EPA Office of Research and
Development), and many project staff in the various EPA Regional Offices.

As described elsevhere, much of the field work, wvater quality analysis, and
data analysis vas performed by the U.S. Geological Survey (USGS), under a
Memorandum of Agreement with EPA. Both District Offices and National Head-
quarters participated actively. The contributions of Messrs. Ernest Cobb and
David Lystrom are especially acknowledged. Lo

Members of the project team which provided essential strategic, technical,
and management assistance to the EPA Water Planning Division through a con-
tract with VWoodward-Clyde Consultants were: Gail B. Boyd, David Gaboury,
Peter Mangarells, and James D. Sartor (Woodward-Clyde Consultants); Eugene D.
Driscoll (E. D. Driscoll and Associates); Philip E. Shelley (EG:G Washington
Analytical Services Center, Inc.); John L. Mancini (Mancini and DiToro Con=
sultants); Robert B. Pitt (private consultant); Alan Plummer (Alan Plurmer
and Associates); and James P. Heaney and Wayne C. Huber (Oniversity of
Plorida).

The principal writers of this report were Dennis N. Athavde (EPA),
Philip E. Shelley (EG:G Washington Analytical Services Center, 1Inc.),
Eugene D. Driscoll (E. D. Driscoll & Associates), and David Gaboury and
Gail B. Boyd (Woodvard-Clyde Consultants).

ii1

R0065987

[

WiCOCOCO

J
&




S e atsd 7 T e Pl W s X ¥ P ey . LY ™

-

BACKGROUND

The water quality effects of stormwater pollutiom received little attention
prior to 1960. Stormwater concerns were primarily related to drainage
problems. As stormwater pollution began to be investigated, the work,
reported by EPA and published in professional journals, tended to focus on
determining (a) the type and amount of pollutants involved and/or (b) ®methods
to reduce the loads. However, such reports and articles gave liaited con-
sideration to either the level of improvement attainable or the need to
improve quality of the receiving water body associated with the study. a
conclusion common to all such reports was that mot enough was known about
stormwater, and recommendations for further study and more data wvere the
norm. A tangible result of the uncertain attitude in this area is the fact
that stormwater controls for water quality have been implemented in so few
pPlaces throughout the nation. Thus, there has been a critical need to ob-
jectively examine the situation. This need led to the development of the
Nationwide Urban Runoff Program (WORP).

The overall goal of NURP was to develop information that would help provide
local decision makers, States, EPA, and other interested parties with a
rational basis for determining whether or not urban runoff is causing water
quality problems and, in the event that it is, for postulating realistic
control options and developing water quality management plans, consistent
with local needs, that would lead to ixplementation of least cost solutions.
It is also hoped that this information base will be used to help make the
best possible policy decision on Federal, State, and local involvement in
urban stormwater runoff and its control. Azong the many cbjectives of NURP
was the assembly of an appropriate data base and the development of
analytical methodologies that would allow us to examine such fssues as:
= The quality characteristics of urban runoff, and similarities or
‘@ifferences at different urban locations;

= The extent to which urban runoff is a significant contributor to
water quality problems across the nation; and

-~ The performance characteristics and the overall effectiveness
and utility of management practices for the control of pollutant
loads from urban runoff.

Water quantity problems are relatively easy to identify and describe. Water
quality problems, on the other hand, tend -0 be more elusive because their
definition often involves some subjective considerations, including expe-~
riential aspects and expectations of the populace. They are not immediately
obvious and are usually less dramatic than, for example, floods. They also
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tend to vary markedly wvith locality and geographic regions within the
country. Thus, a methodological approach to the determination of water
quality problems is essential if one is to consider the relative role of
urban runoff as a contributor. Aan important finding of the work conducted
during NURP was to learn to avoid the following simplistic logic train:
(a) water quality problems are caused by pollutants, (b) there are pollutants
in urban runoff, therefore, (c) urban runoff causes “problems®. The unspoken
implication is that a *problem® by definition requires action, and any type
of “problem® warrants equally vigorous actiom. It becomes clear that a more
fundamental and more precise definitiom of a water quality “probles® from
urban runoff is necessary. Por this purpose, NURP adopted the following
three-level definition;

= Impairment or denial of beneficial uses;
= Water quality critsrioa violation; and
= Llocal public perception.

The foregoing levels of probles definition provide an essential framework
wvithin wvhich to discuss water quality problems associated with urban runoff.
Howaver, it is important to understand that when one is dealing at a loeal
level all three elements are typically present. Thus, it is up to the local
decision makers, influenced by other levels of support and concern, to care-
fully weigh each, prior to making a final decision about the existence and
extent of a problem and how it is to be defined.

The NURP studies have greatly incrsased our knowledge of the characteristics
of urban runoff, its effects upon designated uses, and of the performance
efficiencies of selected control Wsasures. They have also confirmed earlier
impressions that some States and local communities have actually begua to
develop and implement Stormvater management programs incorporating water
Quality objectives. Bowever, such sanagement initiatives are, at present,
scattered and localized. The expsrience gained froa such efforts is both
needed and sought after by many other States and localities. Documentation,
evaluation, refinepent and transfer of management and financing mechanisng/
arrangements, of simple and reliable problea assessment methodologies, and of
implementation guidance which can bs used by planners and officials at the
State and local level are urgently needed as is a foruam for the sharing of
experiences by those already involved, both among themselves and wvith those
vho are about to address ronpoint source issues.

CONCLUSIONRS

The following summarizes WURP's conclusion relating to its major objectives
and {s based on the results presented in Chapters 6, 7, and 8 of the report.
Conclusions reached by the individual WURP projects are also presented to
further support the results of the national level analysis.
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URBAN RUNOFT CHARACTERISTICS -

General )

Field monitoring was conducted to characterize urban runoff flows and pol-
lutant concentrations. This was done for 3 variety of pollutants at a sub-
stantial number of sites distributed throughout the country. The resultant
data represent a cross-section of regional climatology, land use types,
slopes, and soil conditions and thereby provide a basis for {dentitying pat-
terns of similarities or differences and testing their significance.

Urban runoff flows and concentrations of comtaminants are quite variable.
Experience shows that substantial variations occur within a particular event
and from one event to the next at a particular site. Due to the high vari-
ability of urban runoff, a large number of sites and storm events were moni-
tored, and a statistical approach was used to analyze the data. Procedures
are available for characterizing variable data without requiring knowledge of
or existence of any underlying probability distribution (nonparametric
statistical procedures). However, where 8 specific type of probability dis-
tribution is known to exist, the information content and efficiency of sta-
tistical analysis is enhanced. Standard statistical procedures allowed
probability distributions or frequency of occurrence to be examined and

Since the underlying distributions were determined to be adequately

represented by the lognormal distributiem, the log (base e) transforms of all
urban runoff data were used in developing the statistical characterizations.

The event mean concentration (EMC), dafined as the total constituent nass
discharge divided by the total Tunoff volume, was chosen as the primary wvater
quality statistic. Event mean concentrations wers based on flow weighted
composite samples for each event at each site in the accessible data base.
EMCs were chosen as the Primary water quality characteristic subjected to
detailed analysis, even though it is recognized that mass loading character-
istics of urban runoff (e.9., pounds/acre for a specified time interval) is
ultimately the relevant factor in BAny situations. The reason is that,
unlike EMCs, mass loadings are very strongly influenced by the amount of
Precipitation and runoff, and estimates of typical annual mass loads will be
biased by the size of monitored Storm events. The most reliable basis for
characterizing annual or Seasonal mass loads is on the basis of EMC and
site-specific rainfall/runoff characteristics.

Establishing the fundamental distribution as lognormal and the availability
of a sufficiently large population of EMCs to provide reliability to the
statistics derived has yielded a number of benefits, including the ability to

provide:

Concise summaries of highly variable data

Meaningful comparisons of results from different sites, events,
ete.

Statements concerning frequency of occurrence. One can express
how often values will be expected to exceed various magnitudes
of interest.
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= A more useful method of reporting data than the use of ranges;
one which is less subject to misinterpretation

= A framework for examining “transferability® of data in a quanti-
tative manner

Conclusions

Beavy metals (esEgunz copper, lead and zinc) are by far the most pre-
valent priority pollutant constituents found in urban runoff. md-o!:gigg
concentrations exceed EPA ambient water ali criteria and drinkin
wvater standards in many instances. Some of the metals are resent often

enough and in high enocugh concentrations to be potential threats to bene-
ficial uses. ’

All 13 metals on EPA's priority pollutant list were detected in urban
runoff samples, and all but three at frequencies of detection greater
than 10 percent. Most often detected among the metals were copper, lead,
and zinc, all of which were found in at least 91 percent of the samples.

Metal concentrations in end-of-pipe urban runoff samples (i.e., before
dilution by receiving water) exceeded EPA's water quality criteria and
drinking water standards numerous times. Por exasple, freshwater acute
criteria were exceeded by copper concentrations in 47 percent of the
samples and by lead in 23 percent. FPreshwater chronic exceedances were
common for lead (94 percent), copper (82 percent), zine (77 percent), and
cadnium (48 percent). Regarding human toxicity, ths most significant
pollutants were lead and nickel, and for human carcinogenesis, arsenic
and beryllium. Lsad concentrations violated drinking water criteria in
73 percent of the samples.

It should be stressed that the exceedances noted above do not necessarily
imply that an actval vioclation of standards will exist in the receiving
vater body in question. Rather, the enumsration of exceedances serves a
screening function to identify those heavy metals whose presence in urban
runoff warrants high priority for further evaluationa.

Based upon the much more extensive NURP data set for total copper, lead,
and zinc, the site median EMC valuas for the median urban site are: Cu =
34 ug/l, Pb = 144 ug/1, and 2n = 160 ug/l. Por.the %0th percentile urban
site the values are: Cu = 93 pg/l, Pb = 350 ug/l, and Zn = 500 ug/1.
These values are suggested to be appropriate for pPlanning level screening
analyses vhere data are not available.

Sams {ndividual NURP project sites {(e.g., at DC1, M1, WH1) found unus-
ually high concentrations of certain heavy metals (especially copper and
zinc) in urban runoff. This was attributed by the projects to the effect
of acid rain on materials used for gutters, culverts, etc.
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The organic Eziorisx pollutants were detected less trmeiftlz and at
lower.concentrations than the heavy metals. -

Sixty-three of a possible 106 organics were detected in urban runoff
samples. The most commonly found organic was the plasticizer bis
(2-ethylhexl) phthalate (22 percent), followed by the pesticide
a-hexachlorocyclohexane (a-BHC) (20 percent). An additional 11 organic
pollutants were reported at frequencies between 10 and 20 percent;
3 pesticides, 3 phenols, 4 polycyclic aromatics, and a single halogenated
aliphatic. .

Criteria exceedances were less frequently observed among the organics
than the heavy metals. One unusually high pentachlorophenol concentra-
tion of 115 ug/1 resulted in exceedances of the freshwater acute and
organoleptic criteria. This observation and one for chlordane also ex-
ceeded the freshwater acute criteria. FPreshwater chronic criteria ex-
ceedances were observed for pentachlorophencl, bis (2-ethylhexyl)
phthalate, gamma-BHC, chlordane, and alpha-endosulfan. All other organic
exceedances vere in the human carcinogen category and were most serious
for alpha-hexachlorocyclohexane (alpha-BHC) , gamma-hexachlorocyclohexane
(garma~-BHC or Lindane), chlordane, phenanthrene, pyrene, and chrysene.

The fact that the NURP priority pollutant monitoring effort was limited
to two samples at each site leaves us unable to make many generalizations
about those organic pollutants which occurred only rarely. We can spec-
ulate that their occurrences tend to be very site specific as opposed to

--being a generally widespread phenomena, but much more data would be re-

quired to conclusively prove this point.

Coliform bacteria are present at hi levels in urban runoff and can be
expected to exceed EPA water 14 criteria duri and ismediatel

after storm events in many surface waters, even those Eroviggg hiﬂ
degrees of dilution.

Fecal coliform counts in urban runoff are typically in the tens to hun-
dreds of thousand per 100 ml during warm weather conditions, with the
median for all sites being around 21,000/100 ml. During cold weather,
fecal coliform counts are more typically in the 1,000/100 ml range, which
is ‘the median for all sites. Thus, violations of fecal coliform stand-
ards were reported by a nusber of WURP projects. High fecal coliforas
counts may not cause actual use impairments, in some instances, due to
the location of the urban runoff discharges relative to swimming areas or
shellfish beds and the degree of dilution/dispersal and rate of die off.
The same is true of total coliform counts, vhich vere found to exceed EPA
vater quality criteria in undiluted urban runoff at virtually every site
every time it rained. ' '

The substantial seasonal differences noted above do not correspond with
comparable variations in urban activities. The NURP analyses as wall as
current literature suggest that fecal coliform may not be the most
appropriate indicator organisa for identifying potential health risks
when the source is stormwater runoff. .
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Nutrients are generally Eru.ent in urban runoff, but with a few individ-
ual site exceptions, concentrations do not appear to be high in compari-
son_with other possible discharges to receiving water bodies.

NURP data for total phosphorus, soluble phosphorus, total kjeldahl nitro-
gen, and nitrate plus nitrite as nitrogen were carefully examimed. Me-
dian site EMC median concentrations in urban runoff were TP-= 0.3) myg/1,
SP = 0.12 mg/1, TRN = 1.5 mg/1, and WO2+3 -~ X = 0.68 »g/1. On an annual
load basis, comparison with typical monitoring data, literature values,
and design objectives for discharges from a well run secondary treatasat
Plant suggests that mean annual nutrient loads from urban runoff are
around an order of magnitude less than those from a POTV,

Oxygen demanding substances are present im urban runoff at concentratioms
approximating those in secondary treatmeant plant dischagel. If dis-
solved o en_problems are present in receiving waters of interest, coa-
sideration of urban runoff controls as well as advanced waste treatmemt
oot oo 0 R0 7 83 ScVanced waste treatmeat

appears to be warranted.

Urban runoff median site ENC median concentrations of 9 mg/1 BODS and
65 mg/1 COD are reflected in the WURP data, with 90th percentile site BXC
median values being 15 mg/1 BODS and 140 3g/1 OOD. These concentratioms
suggest that, on an annual load basis, urban runoff is comparable in aag-

aitude to secondary treatment plant discharges.

It can be argued that urban runoff is typically well oxygenated and
provides increased stream flow and, hence, in view of relatively long
travel times to the critical point, thet dissolved oxygen problems
attributable solely to urban runoff should mot be widespread occurrences.
No NURP project specifically identified a low DO condition resulting from
urban runoff. Nonetheless, there will be some situations wvhere comn-
sideration of urban runoff controls for oxygen desanding substances in an
overall vater quality management strategy would seea appropriate.

Total suspended solids concentrations in urban runoff are fairly high {in
comparison with treatment plant discharges. Urban runoff control is-

strongly indicated where water quality problems associated with TSS, in-
clud.tng build-ug of contaminated sediments, exist. ]

There are no formal wvater quality criteria for TSS relating to either
human health or ‘aquatic 1life. The nature of the suspended solids in
urban runoff is different from those in treatment plant discharges, being
higher in mineral and man-made products (e.g., tire and street surface
vear particles) and somevhat lower in organic particulates. Also, the
solids in urban runoff are wore likely to have other contaminants
adsorbed onto them. Thus, they cannot be simply considered as benign,
Bor do they only pose an aesthetic issue. NURP did not examine the
problea of contaminated sediment build-up due to urban runoff, but {t
undeniably exists, at least at some locatioas.

The suspended solids in urban runoff can also exert deleterious physical
effects by sedimenting over eqqy deposition sites, snothering juveniles,
and altering benthic communities.
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On an annual load basis, suspended solids contributions from urban runoff
are around an order of magnitude or more greater than those from second-
ary treatment plants. Control of urban rwnoff, as opposed to advanced
wvaste treatment, should be considered where TSS-associated water quality
problems exist.

7. A summa characterization of urban runoff has been develo and is
believed to be appropriate for use in estimati urban runoff llutant

discharges from sites where sonitoring data are scant or lnckLng. at

least for planning level purposes.

As a result of extensive examination, it wes concluded that geographic
location, land use category (residential, commercial, industrial park, or
mixed), or other factors (e.g., slope, population density, precipitation
characteristics) appear to be of little utility in consistently explain-
ing overall site-to-site variability in urban runoff EMCs or predicting
the characteristics of urban runoff discharges from unmonitored sites.
Uncertainty in site urban runoff characteristics caused by high event-
to—event variability at most sites eclipsed any site-to-site variability
that might have been present. The finding that EMC values are essen-
tially not correlated with storm runoff volumes facilitates the transfer
of urban runoff characteristics to ummonitored sites. Although there
tand to be exceptions to any generalization, the suggested summary urban
runoff characteristics given i{n Table 6~17 of the report are recommended
for planning level purposes as the best estimates, lacking local informa-
tion to the contrary.

RECEIVING WATER RPFFECTS
General

The effects of urban runoff on receiving water quality are highly site-
specific. They depend on the type, size, and hydrology of the vater body )
the urban runoff quantity and quality characteristics; the designated bene-
ficial use; and the concentration levels of the specific pellutants that
affect that use. ’

The conclusions wvhich follow are based on screening analyses performed by

* NURP, cbservations and conclusions drawn by individual NURP projects that

examined receiving watar effects in differing levels of detail and rigor, and
NURP's three levels of problem definition. Conclusions are organized on the
basis of water body type: rivers and streams, lakes, estuaries and embay-
ments, and groundvater aquifers. Site-specific exceptions should be
expected, but the stataments presented are believed to provide an accurate
perspective on the general tendency of urban runoff to contribute signifi-
cantly to water quality problems.

Rivers and Streams

1. ent exceedances of hea Betals ambient water ali criteria for
freshwater aquatic life are produced by urban runoff.

The Denver NURP project found that h-ltl';ll concentrations of copper,
lead, zinc, and cadnium exceeded State ambient water quality standards
for the South Platte River during essentially all storm events.

?
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NURP screening analyses suggest that frequent exceedances of both EPA
24~hour and maxioum water quality criteria for heavy metals should be
expected on a Telatively gemeral basis.

Although a significant number of problem situations could result from
heavy wmetals in urban runoff, levels of freshwater aquatic life use
impairment Suggested by the magnitude and freggengx of ambient criteria
exceedances were not observed.
———————"_YCI¢ not observed

Based upon the magnitude and frequency of freshwater aquatic life ambient
criteria exceedances, one would expect to observe impairment of this
beneficial use in most Streams that receive urban runoff discharges.
However, those NURP Project studies which examined this issue did not

The Bellevue, Washington WURP project concluded that toxic effects of
urban runoff pollutants did sot appear to be a significant factor.

The Tampa, Florida WURP PToject conducted biological studies of the
impact of stormwater runoff wpom the bioclogical community of the
Hillsborough River. They conducted anima] bicassay experiments on five
sensitive species in two samples of urban runoff from the Arctic Street
drainage basin. Thirty-two bicassay experiments were completed including
22 acute tests and 10 chroaic tests. Neither sample of stormwater was
acutely toxic to test organisms. Long-term chronic experiments were
undertaken with two species and resulted in no significant effects attri-
butable to stormwater exposure.

NURP screening analyses suggest that the potential of urban runoff to
seriously impair this beneficial use will be strongly influenced by local
conditions and the frequency of occurrence of concentration levels which
produce toxic effects under the intermittent, short duration exposures
typically produced by urbaa runoff. ’

While the application of the scresning analysis to the Bellevue and Tampa
situations supports the absence of a problea situation in these cises, it
2180 suggests that a significant oumber of problea situations should be
expected. Therefore, although not the general, ubiquitous problem situa-
tion that criteria exceedances would suggest, there are site-specific
situations in which urban runcff could be expected to cause significant
ixmpairment of freshwvater aquatic life uses.

Because of the inconsistency betwsen criteria exceedances and cbeerved
use impairments due to urban runoff, adaptation of current ambient
quality criteria to better reflect use impacts where pollutant exposures
are intermittent and of short duration appears to be a useful area for
further investigation.

Copper, lead and zinc Appear to pose a significant threat to aquatic life
uses in some areas of the country. Copper is suggested to be the most
significant of the threse.

Regional differences in surface vater hardness, which has a strong influ-
ence on toxicity, in conjunction with regional variations in stream flow

R0065995

W _CCH




(7 2NN

.

.. ®
B o RS-SRS

Y — ——— . . .

and rainfall result in significant @ifferences in susceptibility to ad-
verse impacts around the nation.

The southern and Southeastern regions of the country are the most sus~
ceptible to aquatic life effects due to heavy metals, vith the northeast
also a sensitive area, although somewbat less 80,

Copper is the major toxic Retal in urban runoff, with lead and zinc also
Prevalent but a problem in more restricted cases. Copper discharges in
urban runoff are, in all but the most favorable cases, a significant
threat to aquatic life uses in the southeast and southern regions of the
country. 1In the northeast, problems would be expected only in rather
unfavorable conditions (large urban area contribution and high site con-
centrations). In the remainder of the country (and for the other metals)

ganics are found in urban runoff and measured end-of-pipe con-
Centrations relative to published toxic criteria. One unusually high
pentachlorophenol concentration of 115 g/l resulted in the only exceed-
ance of the organoleptic criterta. This observation and one for
chlordane exceeded the fresinater acute criteria. Freshvater
chronic criteria exceedances were observed for pentochlorophencl,
bis (2-ethylhexyl) phlhalate, r-hxachloroqclohexmo_ . {lindane),
a-endosulfan, and chlordane.

aspects of urhan runoff,
Cause of habitat dis

2.9.., erosion and scour, can be a
tion and can affect the of

northwest of Washington, D.C. 1In this study, specific changes in fishery
diversity were identified due ¢to urdanization in some of the sub-
vatersheds, Specifically, the number of fish species Present are reduced
and the types of species present changed dramatically, ¢.9., environ-
Bentally sensitive Species were replaced with more tolerant species. Por
example, the Blacknose Dace replaced the Mottled Sculpin. MWCOG con-
cluded that the changes in figh diversity were due to habitat deteriora-
tion caused by the physical aspects of urban runoff.

The Bellevue, Washington WORP Project concluded that habitat changes

(streambed scour and sedimentation) had a more significant effect than
Pollutant concentrations, for the changes produced by urbanization.

urban runoff. However, the NURP studies in this Area were fev in number

Several projects identified possible problens in the sediments becauss of
the bund-ug of E:iorigz pollutants contribyted vhollz or in part by
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and limited in scope, and the tindings must be considered only indicative
of the need for further study, particularly as to long-term impacts,

The Denver NURP project found significant quantities of copper, lead,
zinc, and cadmium in river sediments. The Denver Regional Council of

Governments is concerned that during periods of continucus low flow, lead
may reach levels capable of adversely affecting fish.

The Milwaukee MURP project reported the observation of elevated levels of
heavy metals, particularly lead, in the sediments of a river receiving
urban runoff.

Coliform bacteria are present at high levels in urban runoff and can be
expected to exceed EPA water quality criteria during and Lmediatelz

after storm events in most rivers and streams.

Violations of the fecal coliform standard were reported by a number of
NURP projects. In some instances, high fecal coliform counts may not
cause actual use impairments due to the location of the urban runoff
discharge relative to switming areas and the degree of &ilution or dis-
Persal and rate of die off.

Coliform bacteria are generally accepted to be a useful indicator of the
possible presence of buman pathogens when the source of contamination is
sanitary sewage. However, no such relationship has been demonstrated for
urban runoff. Therefore, the use of coliforms as an indicator of human
health risk when the sole source of contamination is urban runoff, war-
rants further investigation.

Domestic water Supply systems with intakes located on streams in close
proximity to urban runoff discharges are encouraged to check for grioritx
‘Pollutants which have been detected in urban runoff, ga_r_ucululx those

in the organic Category.

Sixty-three of a possible 106 organics were detected in urban runcff sam-
ples. The most cossonly found organic was the plasticizer bis

(2-ethylhexl) phthalate (22 parcent), followed by the pesticide -

a-hexachlorocyclohexane (a-BHC) (20 percent). An additional 11 organic
pollutants were reported at frequencies between 10 and 20 percent;
3 pesticides, 3 phenols, 4 polycyclic aromatics, and a single halogenated
aliphatic.

Lakes

Nutrients in urban runoff hay accelerate eutrophication problems and
severely limit recreational uses, especially in lakes. However, NURP's
lake projects indicate that the degee of benaficial use impajirment
varies widely, as does the significance of the urban runoff component.

The Lake Quinsigamond NORP project in Massachusetts identified eutrophi-

cation as a major problem in the lake, with urban runoff being a prime
contributor of the critical nutrient phosphorus. Point source discharges
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to the lake have been eliminated almost entirely. However, in spite of
the abatement of point sources, survey data indicate that the lake has
shown little improvement over the abatement period. 1In particular, the
trophic status of the lake has shown po change, i.e., it is stil]
classified as late mesotrophic-early eutrophic. Substantial growth s
Projected in the basin, and there is concern that Lake Quinsigamond will
become more eutrophic. a proposed water quality management plan for the
lake includes the objective of reducing urban runoff pollutant loads.

The Lake George NURP project in Mew York State also identified increasing
eutrophication as a potential problem if current development trends con-
tinue. Lake George is not classified as eutrophic, but from 197¢ to 1978
algae production in the lake increased logarithmically. Lake George is a
very long lake, and the limnclogical differences between the north and
south basins provide evidence of Imman impact. The more developed,
southern portion of the lake exhibiss lower transparencies, lower hypo-
limnetic dissolved oxygen concentrations, higher phosphorus and chlor~
ophyll a concentrations, and a trend towvard seasonal blooas of blue-green
algae. These differences in water quality indicators are associated with
higher levels of cultural activities {e.9., increased sources of phos-
phorus) in the southern portion of the lake's wvatershed, and continued
development will tend to accentuate the differences.

The Lake George NURP project estimated that urban runoff from developed
areas currently accounts for only 13.6 percent of the annual phosphorus
loadings to Lake George as a whole. In contrast, developed areas con-

‘tribute 28.9 percent of the annual phosphorus load to the WNURP study

areas at the south end of the lake. Since there are no point source
discharges, this phosphorus losding is due solely to urban runoff. These
data illustrate the significant impact of urbanization oa phosphorus
loads.

The NURP screening analysis suggests that lakes for vhich the contribu-
tions of urban runoff are significant in relation to other nonapoint

Coliform bacteria di@a_rgu in urban runoff have a significart negative
impact on the ncreauouu_ uses of lakes.

As wvas the case with rivers and streams, coliform bacteria in urban run-
off can cause violations of criteria for the recreational use of lakes.
When unusually high fecal coliform counts are observed, they may be par-
tially attridutable to sanitary sewage contamination, in which case
significant health rigks may be involwed.

The Lake Quinsigamond WURP pProject in Massachusetts found that bacterial
pollution was widespread throughout the drainage basin. 1In all cases
vhere samples were taken, fecal coliforms were in excess of 10,000 counts
pPer 100 ml, with conditions worse in the Belmont street storm drains.
This project concluded that the very high fecal colifora counts in their
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storemwvater are at least partially due to sewage contamination apparently
entering the stormwater systea throughout the local catchment.

The sources of sevage contamination are leaking septic tanks, infiltra-
tion from sanitary sewers into storm severs, and leakage at manholes. In
the northern basin, the high fecal coliform counts are attributed to
known sewage contamination sources on Poor Parm Brook. The data from the
Project suggest that it would be unwise to pemmit body contact recreation
in the northern basin of the lake during or immediately following signif-
icant storm events. The Project concluded that disinfection at selected
storm drains should be considered in the future, especially if the sevage
contamination cannot be eliminated.

The Mystic River NURP Project in Massachusetts found various areas wvhere
fecal colifors counts were extremely high in urban stormwater. Pecal
coliform levels of up to one million with an average of 178,000/100 ml
were recorded in Sweetwater Brook, a tributary to Nystic River, during
wet weather. These high fecal coliform levels were specifically attrib-
uted to surcharging in their sanitary sewers, which caused sanitary
sevage to overflow into their storm 4rains via the combined manholes
pPresent in this cathcment. Pecal coliform levels above the class B fecal
coliform standard of 200 per 100 ml were found in approximately one-third
of the¢ samples tested in the upper and lower forebays of the Upper Nystic
Lake and occasionally near the lake's outlet. In addition, Sandy Beach,
a public swimming area on Upper Mystic Lake, exceeded the Stats fecal
coliform criteria in July of 19682, and wvarnings that svimming may be has-
ardous to public health were posted for several days. It is important to
note that sevage contamination of surface vaters is a major probleam in
the vatershed. The project concluded that urban runoff contributes to
the bacteria load during wet weather but, cowparatiwely, is much less
significant than the sanitary sources.

Estuaries and hba&nn

1.

Adverse effects of urban runoff in marine waters will dbe a highl ci-
fic local situation. Though estuaries and embayments were studied to a

very limited extent in NURP, they are not believed to be generally

threatened by urban runoff, though specific instances vhere use is im-
paired or denied can be of significant local and even regional impor-
tance. Coliform bacteria present 4in urban runoff 4is the prizary
pollutant of concern, causing direct impacts on shellfish lurvutgg and

beach closures.

The significant impact of urban runoff oe shellfigh harvesting has been
well documented by the Long Island, New York NURP project. In this proj-
ect, stormwater runoff wvas identified as the major source of bacterial
loading to marine waters and, thus, the indirect cause of the denial of
certification by the New York State Department of Conservation for about
one-fourth of the shellfishing area. Much of this area 1is along the
south shore, vhere the annual commercial shellfigh harvest is valued at
approximately $17.5 million.

The Myrtle Beach, South Carolina NURP pProject found that stormwater dis-
charges from the City of Myrtle Beach directly onto the beach showed high
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lated into the sand, Consequently, the threat to public health wag not
considered great enough to warrant closure of the beach.

Groundwater Aquifers

1. Groundwater dquifers that receive deliberate recharge of urban nunoff do
NOt appear to be imminently threatened by this practice 4t _the two loca-
tions where it was investiga . )

acquifers. They have been Practicing recharge with urban runoff for two
decades or more at some sites, and extensively investigated the impact of
this practice on the quality of their groundwater. They both found that
80il processes are efficient in Tetaining urban runofs pollutants Qquite
close to the land surface, and concluded that no change in the use of
recharge basing is warranted.

A limited number of techniques for the control of urban runoff Quality were
evaluated by the WURP program. The set ig considerably smaller than prev-
iously published lists of Potential managenent Practices. Since the control
4pproaches that were investigated wvere selected at the local 1level, the
choices may be taken as an initial indication of local Pperceptions regarding
Practicality and feasibility from the standpoint of implementation.

Conclusiong
———=ti0ns

1. There is as reference for detention devices, street Sweeping, and
recharge devices a control measures selected
Interest was also shown i{n grass

devices. pive Separate projects conducted in-depth gtudies of the
effectiveness of Street sweeping on the control of urban runoff Qualicty,

reduce discharges of urban Tunoff to surface vaters or the potential of
the practice to contaminate groundwaters. A total of 12 separate sites
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Grass svales were studied by two NURP projects. Two swales in existing
residential areas, and one experimental swale constructed to serve a com-
mercial parking lot were studied.

A nusber of NURP projects indicated interest in wetlands for improving
urban runoff quality at early stages of the program. Only one allocated
monitoring activity to this coatrol measure, however.

Various other management practices were identified as having local inter-
est by individual NURP projects, but none of them was allocated the
hecessary resources to be pursued to a point which allowed an evaluation
of their ability to control pollution from urban runoff. Management
practices in this category included urban housekeeping (e.g., litter
programs, catch basin cleaning, pet ordinances) and public information
programs. .

Detention basins are capable of providing very effective removal of pol-
lutants in urban runoff. Both the design concept and the size of the
basin in relation to the urban area served have a critical influence on

performance capability.

Wet basins (designs which maintain a permanent water pool) have the
greatest performance capabilities. Observed pollutant reductions varied
from excellent to very poor in the basins which were monitored. However,
when basins are adequately sized, particulate removals in excess of
90 percent (TS5, lead) can be obtained. Pollutants with significant sol-
uble fractions in urban runoff show lower reductions; on the order of
65 percent for total P and approximately 50 percent for 800, COD, TXN,
Copper, and Zinc. Results indicate that biological processes which are
operative in the permanent pool produce significant reductions (S0 per-~
cent or more) in soluble nutrients, nitrate and soluble phosphorus.
These performance characteristics are indicated by both the WURP analysis
results and conclusions reached by individual projects.

Dry basins, (conventional storswater management basins), vhich are de-
signed to attenuate peak runoff rates and hence only very briefly detain
portions of flow from the larger storms, are indicated by NUINP data to be
essentially ineffective for reducing pollutant loads.

Dual-purpose bisins (conventional dry basins with modified outlet struc-
tures which significantly extend detention time) are succested by limited
NURP data to provide effective reductions in urban runoff loads. Per-
formance may approach that of wet ponds; however, the additional proc-
esses which reducs soluble nutrient forms do not appear to be operative
in these basins. This design concept is particularly promising because
it represents a cost effective approach to combining flood control and
runoff quality control and because of the potential for converting
existing conventional stormwatsr management ponds.

Approximate costs of wet pond designs are estimated to be in the order of
$500 to $1500 per acre of urban area served, for on-site aoplications
serving relatively small urban areas, and about $100 to $250 per acre
of urban area for off-site applications serving relatively large urban
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areas. The costs reflect present valuve amounts whioh include both capi-
©Costs. The difference is due to an economy of sgcale

associated with large basin volumes. The Tange reflects differences in
size required to produce particulate removals in the order of 50 percent
4 or 90 percent. Annual costs Per acre of urban area 8erved are estimated
. at $60 to $175, and $10 to $25 Tespectively.

£
5
;
.
£

J
CN =0 <

i Surface accumulations which Tesult from the high efficiency of soils to

i Tetain Pollutants, suggest further atteation in applications where dual

) Purpose recharge areas also serve as Tecreational fiqlds or playground 2 ™
; areas.

4. Street Sweeping is generally ineffective as 2 technique for improving the
quality of urban runoff.

> Pive NURP pProjects evaluated sStreet sSweeping as a BRanagement practice to
control pollutants in urban runoff. Pour of thege Projects concluded
that street Swveeping was not effective for this purpose. The fifeh,
which had pPronounced wet and dry seasoms, believed that Sweeping just
prior to the rainy season could Produce some benefit: in terms of reduced
pollution in urban runoff,
. A large data base on the quality of urhen Tunoff from street Sweeping
test sites was obtained. at 10 study sites selected for detailed analy-

o S N g

-
-~

8is, a total of 381 stora events vers monitored under control conditions, U
t and an additiona)l 277 fvents during periods vhen street Sweeping opera-
. tions were in effect. Analysis of these data indicated that no signifi-
2 cant reductions in Pollutant concentrations in urban runoff were produced

by street Sweeping.
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S. Grass swales can provide moderate rovements in urban runoff alicty.

Design conditions are important. Additional study could signincmnx

enhance the performance capabilities of swales.

Concentration reductions of about 50 percent for heavy metals, and
25 percent for COD, nitrate, and ammonia were cbserved in one of the
svales studied. However the swale was ineffective in reducing concen-~
trations of organic nitrogen, phosphorus, or bacterial species. Two
other swales studied failed to demonstrate amy quality improvements in
the urban runoff passing through them.

Evaluations by the NURP projects involved concluded, however, that this
was an attractive control technique whose performance could be improved
substantially by application of appropriate design considerations. Addi-
tional study to develop such information was recommended.

Design considerations cited included slope, vegetation type and mainte-
nance, control of flow velocity and residence time, and enhancement of
infiltration. The latter factor could produce load reductions greater
than those inferred from concentration chamges and effect reductions in
those pollutant species vhich are aot attenuated by flow through the
svale.

6. Wetlands are considered to be a s technique for control of urban

runoff quality. However, neither performance characteristics nor design

characteristics in relation to performance wers developed by NURP.

Although a number of projects indicated interest, only one assigned NURP
sonitoring activity to a wetland. This was a natural wetland, and flows
passing though it were uncontrolled. Results suggest its potential to
improve quality, but the investigation was not adequats to associate
necessary design factors to performancs capability. Additional attention
to this control technique would be useful, and should include factors
such as the need for maintenancs harvesting to prevent constituent

recycling.
Issuves

A nusber of issues with respect to managing and controlling urban runoff
emerge from the conclusions summarized above. In some instances they repre-
sent the need for additional data/information or for further study. In
others they point to the need for follow-up activity by EPA, State, or local
officials to assemble and disseminate what is already known regarding water
quality problems caused by urban runoff and solutions.

Sediments

The nature and scope of the potential loog-term threat posed by nutrient and
toxic pollutant accumulation in the sediments of urban lakes and streanms
requires further study. A related issue is the safe and environmentally

-

sound disposal of sediments collected in detention basins used to control

urban runoff,
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Priori Pollutants

NURP clearly demonstrated that many priority pollutants can be found in urban
runoff and noted that 4 serious human health risk could exist vhen wvater sup~
Ply intakes are in close Proximity to urban Stomwater discharges. However,
questions related to the sources, fate, and transport sechanisms of Priority
Pollutants borne by urban runofs and their frequencies of occurrence will
Tequire further study,

Rainfall PR Effects

the northeastern States) attributed high heavy metals concentrations jin urban
runoff to the effects of acid rain. Although it j4 Quite plausible that acid
rain increages the level of pollutants in urban runoff¢ and may transform then
to more toxic and ®ore esasily assimilated forms, further study is required to
support this Speculation.

Industrial Runoff
\

No truly industrial sites (as opposed to industria} parks) were included in
any of the NURP Projects. a very limited body of data Suggests, however,
that runoff from industrial sgices may have uqnl.ucntly higher contaminant
levels than runofs from other wrban lang Use sites, and this jgeue should be
investigated further.

Central Bﬁimn Districts
"0 istricts

Data on the characteristics of urban runofs from central business districts
are quite limited ag oPpPosed to other land use categories investigated by
NURP. The data do suggest, however, that Some sites may produce pollutant

Pl_uzsicll Effects )

Several Projects concluded that the physical impacts of urban runoff upon
Teceiving waters have Teceived too little attention and, {n Some cases, are
®OrXe important deterninants of beneficial use attainment than chemica) pol-
lutants, Thy, contention requires Wuch more detailed documentation.

NURP did not evaluate the fynergistic effects that might Tesult from pollut-

a4nt concentratjong experienced in Stormwater runog » in associaticn with pH

And temperature Tanges that occur in the Teceiving waters, This type of {n-

vestigation night reveal that coatrol of a4 specific PATaneter, such a5 PH,

would adequately reduce an adverse Synergistic effect Caused by the Presence

of other pollutants ip combination and be the most coge effective solution.
oI investigations should include this issue.
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Opportunities for Control

Based upon the results of NURP's evaluation of the performance of urban run-
off controls, opportunities for significant control of urban runoff quality
are much greater for nevly developing areas. Institutional considerations
and availability of space are the key factors. Guidance on this issue in a
form useful to States and urban planning authorities should be prepared and
issued.

Wet Weather Water Quality Standards

The NURP experience suggests that EPA should evaluate the possible need to
develop “wet weather® standards, criteria, or modifications to ambient crite-
ria to reflect differences in impact due to the intermittent, short duration
exposures characteristic of wrban runoff and other nonpoint source

discharges.
Coliform Bacteria

The appropriateness of using coliform bacteria as indicator organisms for
human health risk where the source is exclusively urban runoff warrants fur-
ther investigation.

Wetlands

The use of wetlands as a control measure is of great interest in many areas,
but the necessary information on design performance relationships required
before cost effective applications can be considered has not been adequately
documented. The environmental impacts of such use upon wetlands is a
critical issue vhich, at present, has been addressed marginally, if at all.

Swales

The use Of grass swales was suggestsd by two NURP projects to represent a
very promising control opportunity. However, their performance is very
dependent upon design features about which information is lacking. -Purther
work to address this deficiency and sppropriate maintenance practices appears
vm.nt.dn

Illicit Connections

A number of the NURP projects identified what appeared to be illicit connec-
tions of sanitary discharges to stormwater sewer systems, resulting in high
bacterial counts and dangers to public hsalth. The costs and complications
of locating and eliminating such connections BAay pose a substantial problea
in urban areas, but the opportunities for dramatic improvement in the qQuality
of urban stormwater discharges certainly exist where this can be accom-
Plished. Although not emphasized in the NURP effort, other than to assure
that the selected monitoring sites were free froa sanitary sevage contaming-
tion, this BMP is clearly a desirable one to pursue.
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Zrosion Controls

NURP did not consider conventional erosion control measures because the
information bage concerning thea was considered to be adequate. They are
effective, and their use should be encouraged.

Combined Sewer Overflowvs

. e e et e

In order to address urban runoff from Separate storm sewers, NURp avoided any
sites where combined sewers existed. However, in view of their relative
levels of contamination, Priority should be given to control of combined
sever overflows. .

Implementation Guidance

The NURP studies have greatly increased our knowledge of the characteristics
of urban runoff, its effects upon designated uses, and of the periformance
efficiencies of seslected control Beasures. They have also Confirmed earlier
impressions that Some States and local Ccommunities have actually begun to
develop and implement storswater Ranagement programs mcorponta'.nq wvater
quality cbjectives. Bowever, such Banagement ini{tiatives are, at present,
scattered and localized. The experience gained from such efforts is both
needed and sought after by many other Statas and localities. Documentation,
evaluation, refinement and transfer of Banagenent and financing sechanisms/
arrangements, of simple and reliable pProblem assessment methodologies, and of
implementation quidance which can be used by planners and officials at the
State and local level Are urgently needed as ig o forum for the sharing of
experiences by those already involved, both Among themselves and with those
who are about to address nonpoint source issues.
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APPENDIX
THE NATIONWIDE URBAN RUNOFF PROGRAM

Program Design

NURP was not intended to be a research progras, per se, and was not designed
as such. Rather, the program was intended to be a support function which
would provide information and methodologies for water quality planning
efforts. Therefore, wherever possible, the projects selected were ones where
the work undertaken would complete the urban runoff elements of formal water
quality management plans and the results were likely to be incorporated in
future plan updates and lead to implementation of Sanagement recommendations.
Conduct of the program provided direction and assistance to 28 ssparate and
distinct planning projects, whose locations are shown in Fiqure 1 and listed
in Table 1, but the results will be of value to sany other planning efforts.
NURP also acted as a clearinghouse and, in that capacity, provided a common
communication link to and among the 28 projects.

The NURP effort began with a careful review of what was known about urban
runoff machanisms, problems, and controls, and then built upon this base.
The tvin cbjectives of the program were to provide credible information on
which Federal, State, and local decision makers could base future urban
runoff management decisions and to support both pPlanning and’ implementation

- efforts at the 280 project locations.

An early 'ltep in implementing the NURP program involved {dentifying a limited
number of locations where intensive data gathering and study could be done.
Candidate locations were assessed rplative to three basic selection criteria:

= Meeting progras objectives;
= Developing implementation plans for those areas; and

= Demonstrating transferability, so that solutions and knowledge
gained in the study area could be applied in other areas, with-
cut need for intensive, duplicative data gathering efforts.

The program design used for NURP included providing a full range of technical
and management assistance to each project as the needs arose. Several forums
for the communication of experience and sharing of data were provided through
semi-annual meetings involving participants from all projects. The roles and
Tespongidilities of the various State, local, and regional agencies and par-
ticipating Federal agencies were clearly defined and communicated at the
outset. These were reviewed and revised where warranted as the projects
progressed.

20

C- ——— s -

~

UL N e Y g

R0066007

"




sk e

T P

AT NS0 SRET XV S0K \CURE)

v

At D m A T AN Sl B e s

ek A Vment

b LN D O,

(K
1

[ ]
b °
°
o ° 'Y
°
= . °
I .
)
Figure 1. Locations of the 28 WURP Projects
-TABLE 1. NURP PROJECT LOCATIONS
{::‘” w Project Name/Location ﬁ:ion a:: Project Neme/Location
] M) Lake Quinsigamong 1} 1l Champa | ns, 1114nots
(Boston Ares) 12 Lake Eliyn (Chicago Area)
A2 Upper Mystic (Bostom Area) R Lansing, Michigan
L L} Durhaa, hire N2 SENCOG (Detroit Ares)
11 m Long Island (Massay ang "3 Ann Ardor, Michigsr
Suffolk Counties) 1) 8] Milwsukee, ¥isconsin
Y2 Loke George vl ARl Little Rock, Arkansas
n3 Irondequoit Bay (Pochester 2 §] Austin, Texas
Ares) v ks1 Kanses Ci
1 [ 41 WASHCOG (Washingtom, D.C. vl ool Oenver, Colorade
Metropolitan Ares) $01 Rapid City, South Dskota
[ 2} Saltimore, Maryland um Salt Lake City, Wtan
1v FL) Tamps, Florida 1§ CAl Coyote Creek
] Vinston-Sslem, North Careling (San Francisco Ares)
;:} :::ﬂ:lgucg. South Caroling CA2 Fresmno, C:”foﬂl'.
xville, Tennessee 1 OR1 Springfield-Eugene, Oregon
WAl Bellevue (Sesttie Ares)
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The 28 NURP projects were Banaged by designated State, county, city, or re-
gional governmental associations. The U.S. Geological Survey (USGS) was
involved with EPA as a cooperator, through an inter-agency agreement, on 11}
of the NURP projects. The Tennessee Valley Authority was also involved in
one project.

Project Selection

Projects were selected from among the 9) Areavide Agencies that had iden-
tified urban runoff as one of their significant problems. The intention was
to build upon what these agencies had already accomplished in their earlier
programs. Also, projects that would be a part of this program were screened
to be sure that they Tepresented a broad range of certain characteristics
(e.g., hydrologic regimes, land uses, populations, drainage systea types).
Actual selection of Projects was a joint effort among the States, local
governments, and Regional EPA offices. The five major criteria used to
ScTeen candidate projects were as follows: .

[ AT
1. Problem Identified. Had a prodles relative to wrban runoff
actually been identified? Could that problema be directly
Telated to separate storm sewer discharges? What pollutant or

NORP problem identification catagoriss, what was the “problem”
(i.e., denying a beneficial use, violating a State water
quality -nndua._ or public conceran)?

2. of Receiving Water. The effects of stormwater runoff on
receiving water quality were the WORP Progras’s ultimate con-
cern. Because flowing streams, tidal rivers, estuaries,
oceans, impoundments, and lakes all hawe different hydrologic
and wvater quality responses, the types of receiving waters
associated with each candidate project had to be examined to
ensure that an appropriately representative mix was included in
the overall NURP program.

3. Hydrologic Characteristics. The pattera of rainfall in the
study area is perhaps the single most important factor in
studying urban runoff phenomena, becsuse it provides the means
of conveyance of pollutants from their source to the receiving
vater. Por this reason, projects in locaticns baving different
hydrologic regimes were chosen for the program.

4. Urban Characteristics. Characteristics such as population
density, age of community, and land use were considered as
possible indicators of the waste loads and ultimately the
rainfall-runoff water quality relationship. The type of sewer-
4ge system wvas another factor considered {e.g., whether it is
combined, separats, or mixed; how skvere the infiltration and
inflow problems Bay be). Such factors have different effects
on the quantity and quality of stomx Tunoff, and were balanced
as well as possible in selecting projects.
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5. Beneficial Use of Receiving Water. Because this factor greatly
affects the type of control measure that would be appropriate,
attempts were made to include a wide rangs {n selecting
Projects.

Although these were the primary criteria used to identify Potential projects,
other factors also had to be considered (e.g., the applicant agencies’
villingness to Participate, the State's acceptance of the Project, the expe-
rience of the Proposed project teamg). Because the wWoRP Program used
Planning grants (not research funds) a major consideration was the antici-
Pated working relationships with local public agencies and the applicants’
ability to raige local satching funds,

among
methods, especially in the collection of data. If there were to be differ-
ences in data from city to city, they must be due to the characteristics of

. each city and not 4 Tesult of how the data Were obtained.

Assistance with irstrumentation Was provided during the Program in the form
©of information on available equipsent, installation, calibration, etc, Be-
Cause one of the more imsportant elements of , data collection PYogTram is the
"goodness® or quality of the data themselves, Questionable data would be of
little use. Accordingly, a quality assurance and quality control element was
Tecuired in the Plans for sach Project.

Periodic vigits were made to each Project gite to snsure that the partici-
Pants wvere provided opportunities to digcuss any problems, technical or ad-
Rinistrative., The visiting team typically included an EPA Regicnal Offjce
Tepresenzative, an EPA Readquarters Tepresentative, and one or two expe~-
Tienced consultants, All interested parties, including Tepresentatives from
State cr local governments, were Tequested to attend those visits.

As the projects Boved farther into their Planned activities and the time for
data analysis approached, each Project was required to describe how they were
going to analyze their data. . No single method was recommended for each proj-
ect, because it was believed that , broad diversity of available methods
would be suitable, if used properly. Guidance Oh proper use was provided as
4 part of technical assistanax through Project vigits and special workshops
for ~his purpose. “O3

Communication
————ation

It was intended that the entire §TOuUp of NURP Participants functjon as a
single teanm. Accordingly, a commnication Progran wag developed. National
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meetings were conducted semi-annually so that key personnel from the {ndi-
vidual projects would have an opportunity to discuss their experiences and

findings.

Reports were required of each project quarterly. EPA Headquarters also pro=-
vided composite quarterly Teports summarizing the status of each project and
discussing problems encountered and solutioms found.

OUTPUTS TRANSFERABLE TO STATE AND LOCAL GOVERNMENTS

agencies. The most tangible products of the program are this report, the
reports of various grantees (available under separate cover), and several
technical reports which focus on specialized aspects of the prtogram, its
techniques, and its findings. 1In addition, a considerable number of indi-
vidual articles draving on information developed under the WORR program have
already appeared in the technical literature and address specific technical
or planning aspects of urban runoff. . .

At the time of publication of this Final Report, the main technical effort of
the NURP program is complete; the field studies and the analysis of most of
the resultant data are complete enough that the findings reported herein can
be taken with confidence. However, there is still some work in progress to
make certain details of the program available for futgre use. The products
of this cn-going work include:

A detailed database which has besn compiled to make technical
information from the 26 Projects available for review and use
(DECEMBER 1983); B

= A technical report which focusss en the program's studies and
findings relative to detention and recharge devices (MAY 1984),

= A technical report on urban runoff effects on the vater qinuty
of rivers and streams (MARCH 1984)s and .

= A technical rop&rt on the effectiveness of street sweeping as a
potential “best management pPractice® for wvater pollution control
(Y 1984).

This report supersedes the earlier WURP publication, “Preliminary Results of

the Nationwide Urban Runoff Program,® March 1982. Information presented
there has been expanded, updated, and in some cases revised.
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Results of the Nationwide Urban Runoff Program (NURP)

NURP Study - Based on 28 separate and distinct Planning projects

Objectives:

- Examine quality characteristics of urban runoff and
similarities/differences at different urban areas;

=~ Examine extent to which urban runoff isg a significant
contributor to WQ pProblems across the nation; and,

- Examine performance characteristics and overall
effectiveness and utility of Banagement practices for
the control of pollutant loads from urban runoff,

a

NURP definition of wo *problems® from urbaﬂ runoff is 3-leveled;

= Impairment or denial of beneficial uses;
= WO criterion violation; and,
- Local public perception.

NURP Method

Field monitoring was performed at various sites throughout the
country. The data represents a cross section of regional
climatology, land use types, slopes and soil conditions. Due
to the high variability of urban runoff, many sites were
monitored and a statistical method was used to analyze the data.

discharge divided by total runoff volume, was chosen as the
primary water quality statistic.

. Conclusions
~~wo o Heavy metals, especiclly copper, lecl and gins -ow- eva
most prevalent priority pollutant.

2. Organic priority pollutants were detected less frequently
and at lower concentrations than heavy metals. The most
commonly found pollutant was 2-ethylhexl (22%) and a-BHC
(20%).

3. Coliform bacteria are present at high levels 1in urban
runoff. Warm weather typically causes high fecal coliform
counts.

4. RNutrients are present in runoffs but the concentration level

is not as high as compared to other possible discharges.

L
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5. Oxygen demanding substances are present. Urban runoff is
comparable to secondary treatment plant discharges.

6. Compared to treatment plant discharges, total suspended
solids concentrations are fairly high.

7. A summary characterization was developed in estimating run-
off from sites where monitoring data are scant or lacking.

Receiving Water Effects

The effects of runoff are very site-specific. The effect
considerations are based on type, size, and pydrology of the

water body, runoff quality and quantity, beneficial uses, and
specific pollutants that affect that use. The NURP reports

on the basis of the following water body types: rivers and
streams, lakes, estuaries and embayments, and groundwater aquifers.

Issues .

A number of issues came up during the NURP study. Some issues
require additional information or further study.

l. Sediments - Further study is required to determine the long-
term effect of nutrients and toxic pollutant accumulation in
the sediments of urban lakes and Streams.

2. Priority Pollutants =- Many are found in runoff and a serious
health risk could exist.

3. Rainfall pR Effects - Purther study is required. It is
speculated that acid rain increases the level of pollutants.

4. Industrial Runoff - Further study is required. It is
ouggested~that*tndustrial-runoff"might have significantly
higher contaminant levels than runoff from other urban land.

5. Central Business Districts - Limited data is available.
Some sites may product pollutant concentrations in runoff
that are higher than those from a given urban area.

6. Physical Effects - Physical impacts of runoff have received
little attention. Purther study is required.

7. Synergy - No evaluation performed. It is suggested that
control of a certain substance, i.e., pH, would reduce an
adverse synergistic effect.

8. Opportunities for Control - Significant control of runoff
quality are much greater for nevly developing areas.

R0066013
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STATE OF CALIFORNIA, DEPARTMENT OF JUSTICE
ATTORNEY GENERAL'S STATEMENT OF LEGAL AUTHORITY To
IMPLEMENT A STATE NATIONAL POLLUTANT DISCHARGE
ELIMINATION SYSTEM PROGRAM AND A
STATE PRETREATMENT PROGRAM

1 hereby certify, pursuant to section 402(b) of the Clean
Water Act, that in my opinion the laws of the State of California
provide adequate authority for the California State Water
Resources Control Board (state board) and the nine Californis
Regional Water Quality Contro) Boards (regfonal boards) to carry
out 2 state National PoIlutant‘Discharge Elimination System
(NPDES) proeram and 2 state pretreatment program in the State of
California. Thnis authority is provided in awfully enacted
statutes 2nd lawfully adopted regulations in full force anc effect
on the date of this Attorney General's Statement. Specific
suthorities provided by these statutes and regulations, as

required by 40 C.F.R. part 123, are discussed below.
1. INTRODUCTION

Authority for the State of California to implement an
NPDES program and 2 pretreatment program that complies with
federa) regulations applicable to state NPDES programs and state
pretreatment procrams is found in the Porter-Cologne Water OQuality
Control Act (Porter-Cologne Act), Division 7 (commencing with

section 13000) of the California Water Code. (A1) citations are

R0066019



o the California Water Code unless Otherwise noted.)
A. General Powers of the State and Reoional Boards

The Porter-Cologne Act estadblishes » comprehensfve
program for the protection of water Quality and the beneficial
uses of the waters of the state. The act dddresses both point and
non-point source discharges. to both surface nd ground waters.
See § 13050(e); 63 Ops.Cal.Atty.Gen. 51, 83.%7 (1980); _ .
58 Ops.Cal.Atty.Gen. 531-532 (1975); sg Ops.Cal.Atty.Gen. 114, 12)
(1275), The Porter-Cologne Act 81so applies to waste discharges
to land. See §¢ 13172, 13260 et $€Q.; 23 Ca). Admin. Code § 2510
et seq.

The Porter-Co1ogne Act is intended to Provide 2 statewide

proacram for water Quality contro) administered regionally, within
d framework of Statewide Coordination and policy. § 13000. The
state board ang the nine regional boards are the principal state
agencies with primary responsibility for water quality contreol.
§ 13001. The state board also administers thé state's water
rights program. See ¢ 174. The state board provides program
ouidance angd oversight to the regional boards though adoption of
Statewide plans, policies, regulations and administrative
Procedures, preparation of &n annual budget and 3llocation of
funds to the reginnal boards, and providing lega) advice to the
regicnal boards. See §§ 186, 1053, 13140, 13164, 13170.

The state board 81s0 provides oversight and policy.

guidance through review of regional board decisions. Most actiong

2.
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involving planning for basins within the state are initiated by
the regiona) boards, but do not take effect unti) dpproved by the
State board. See § 13240 et $€q. The regional boards a1so have
primary responsibility for individual permitting, inspection, ang
enforcement actions. See §§ 13260 et S€q., 13300 et seq. The
state board may review the action or foeilure to act of any

regional hoard, and take tppropriate action, upon petition of any

WN T =O<

aggrieved person or upon the state board's own motion. § 13320.
In addition, for many actions required or duthorized under the
Clean Water Act, 33 U.S.C. € 125) et seq.. the state board has
duthority to take action independent of the state board's
duthority to act upon review of regiona) board's action or failure
to act. See €§ 12140 (certifications); 13170 (standards ang
implementation plans); 13377 (permits for point source

discharges); 13283 (inspection and monitoring); 123386

J

lenforcement),

The Porter-Coloane Act provides for the adoption of water .
Quality control plans. &¢ 13170, 13240 et seq. These plans
designate beneficia) uses of water, set water Quality objectives
(criteria) to protect beneficial uses of water, and provide for a
program to achieve those objectives. §§ 13050(§), 13241, 13242,

Water quality contro) Plens may incluce prohibitions against the

W uyCyCy

discharge of waste, or certain types of waste, in specified areas
Or under spe: ‘jeq conditions. § 13243,
The principel means of regulating activities which m2y

effect water Quality, and the principal means of implementing
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water quality control plans, s through issuance of waste
discharge requirements. Any person discharging waste or proposing
to discharge waste that could affect the Quality of waters of the
state, other than a discharge into a community sewer system, must
submit a report of waste discharge to the board, unless the board
waives the requirement for filing a report. § 13260. With
ce(tain limited exceptions, no person may inftiate any new
discharge of waste or make any material change fn any discharge
prior to issuance of waste discharge requirements by the regiona)
board. & 13244,

A “"discharge of waste®, as used in the Porter-Cologne Act
Provisions on wagte discharge requirements, includes, but fs not
limited to, 8ny "discharge or runoff of a pollutant”, within. the
meaning of the Clean Water Act. See Clean Water Act sections 313.
502, 23 n,5.C. § 1223, 1362. The statute enacting the Porter-
Cologne Act Provides that the statute is intended to implement the
legislative recommendations in a report submitted by the state
board to the Legislature. 1969 Cal. Stats. c. 482, § 36. The
Feport contains » note that the definition of waste is fntehded to
include al) interpretations of the Attorney General of the meaning
of “sewace”, “industrial waste", and "other waste". Recommended
Changes in Water Ouelity Control, Fina) Report of the Study Pane)
to the Celifornia Steate Hat;r Resources Control Board, Study
Project--water Ouality Control Program Appendix A at 23 (1969).

Published opinions of the Attorney General had

interpretec o discharge of "sewdge", "industria) waste", or “other

4'
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waste” to include the following:

Drainage from inoperative and abandoned mines.

26 Ops.Cal.Atty.Gen. 88 (1955);

Drainage, flow or seepage containing debris or eroded
earth from logging operations. 27 Ops.Cal.Atty.Gen, 182
(1956);

Drainage, flow or seepage containing garbage, ashes,
rubbish, mixed refuse, or solid industrial waste from
inactive or closed dumps. 1d.;

Return frrigation or drainage water from agricultural
operations. 1d.:

Liquids containing harmfu)l materials which arise in one
stratum intercepted by a water, o0il or gas well and flow
through the well into other intercepted strata. 1ld.;
keleases from a hydroelectric plant.

23 Ops.Cal.Atty.Gen. 302 (1962);

Pesticides improperly applied to waters of the state, or
which find their way fnto waters of the state after
epplication for use. ld.;

Changes in the physical or chemical characteristics of
receiving waters caused by extraction of minerals from 2
streambed. 32 Ops.Cal.Atty.Gen. 139 (195R):

Dumping ¢f earth moved from construction operations, or
drainace of waste water from construction sites.

16 Ops.C2).Atty.Gen. 125 (1950).

S.
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See 63 Ops.Ca).Atty.Gen. 51, 53.57 (1980).
Thus, even as dpplied to point sources, the Porter.
Cologne Act has somewhat broader applicability than the Clean

Water Act. Cf. National Wildiife Association v, Gorsuch,

693 F.2d 156 (D.cC. Cir. 1982) (excluding from Clean Water Act
definition of “pollutant” certain components which are considered
"waste® under the Porter-Cologne Act; excluding from Clean Water
Act definition of "discharge® certain relesses from point sources
that are considered "discharges™ under the Porter-Cologne Act).

In prescribing waste discharge requirements, the regional
board must take into consideration the beneficial uses to be
protected, the water Quality objectives required to protect those
beneficia) uses, and the need to prevent nuisance. & 13263,
Naste discharge requirements 2lso must implement &ny applicable
water quality contro) plan. 1d. ‘

The Porte;-Cologne Act 21so provides the regional boards
with 2 spectrum of enforcement powers to 2ddress violations of
waste discharge requirements, violations of reporting or
monitoring reouirements, and other activities that threaten water
quality. §§ 12173, 13261, 13262, 13265, 13268, 12272, 13273,
13300 et seq., 13381, 13385, 13386, 13387.

Other provisions of the Porter-Cologne Act provide for
grants and loans for wéste treatment facilities, a state water
pollution cleanup ang ebatement dccount, regulation of use of
reclaimed water, Sewage treatment plant operator qualifications,

reculation of water wells and cathodic protection wells, ang

W o<
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regulation of discharges from houseboats. §§ 313400 et seq.; 1344n
et seq.; 13500 et $eQ,; 13625 et $eQ.; 13700 et $€Q.; 13900 et
$€0.: 13955 et seq.: 13999 et seq.

B. Specific Authority for Clean Water Act Programs

In providing for 1ssuance and enforcement of waste
dfscharge requirements, the Porter-tologne Act establighes e
permit system for both point and non-point sdurces. To ensure
that this program would be ddequate to obtain Environmental
Protection Agency (EPA) approval of o state WPDES program, the
Legislature amended the Porter-Cologne Act in 1972, $§13370; Sen

Francisco Civi) Service Assocfation Loca) 400 v. Superior Court,

16 Cal.2d e, 50, 544 p, 24 1321, 1324, 127 Ca).Rptr, 121, 13¢
(1°76). These smendments added Chapter 5.5 (commencing with
section J3270) to the Porter-Cologne Act. 1972 cal. Stats,
c. 1256. |

The provisions of Chapter 5.5 Patterned after the
Provisions of the Clean Water Act that pply to the NPDES program

(Pacific Water Concitionino Association v, City Counci,

72 Cal.Apgp.3d 546, 556, 140 Cal.Rptr, B12, 818 (1977)) include the
following authority:
0 Permit issuance. Waste discharge requirements for point
Source discharges myst 4pply and ensure compliance with
211 2pplicable Provisions of the Clean Water Act.
§ 13377, They are issyed for 2 fixed term not to exceed

five years, and can be terminateq or modified for cause.

7'
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§§ 13372, 13381. Waste discharge requirements 2lso are
required for disposal of pollutants into wells,

§ 13382,

Inspection and Monitoring. Waste discharge requirements
must incorporate tnspection, monfitoring, and entry
requirements where required under the Clean Water act,

§ 13377. The state and regional boards also have
inspection, monitoring, and entry powers, independent of
&ny permit conditions, equivalent to EPA's powers under
section 308 of the Clean Water Act. § 12383, see

33 u.s.C. § 1318,

Notice. The state and regional boards must ensyre that
the public, and any other state the waters of which may
be affected, receive notice of any application for waste
discharge requirements and dre provided with an
opportunity for a public hearing before 2 decision is
made on the application. § 123R4.

Notice to EPA. The state board must provide notice to
EPA of any application for waste discharge requirements,
including a copy of the 8pplication. See § 13377:

23 Ce#l. Admin, Code § 2235.1(¢c).

Notice to affected states. The state and regional boards
must provide any other state which may be affected by
issuance of o permit with an opportunity to submit
written recommendations. The other state must be given

written notice, ang 2 statement of reasons, if its

8.
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recommendations are not accepted. See $§§ 13277, 1378,
13284; 23 Cal. Admin. Code § 2235.1(c).

Protection of Navigation. The state and reqional doards
will not issue waste discharge requirements if, in the
Judgment of the United States Army Corps of Engineers,
navipation of navigable waters would be fmpaired. See

§ 13377; 23 Cal. Admin. Code § 2235.1(c).

Enforcement. The state and regional boards have power to

abate violations of the program, fncluding civil and

<rimina) penalties. §§ 12385, 13386, 13387.

Pretreatment Prooram. Waste discharge requirements
fssued to publicly owned treatment works must {nc)ude
conditions applying the Clean Water Act requirements for
identification of pollutants subject to pretreatment
requirements and requiring implementation of a .
pretreatment program. § 13377.

Pretreatment Requirements. The state and regional boards
have 2uthority to require industrial users of pudlicly
ownec treatment works to comply with pretreatment

requirements. §§ 13382, 13385, 13386, 12287.

See generally section 402(b) of the Clean Water Act, 33 U.S.C.
§ 1362(b). .Specific authorities provided by Chapter 5.5 of the
Porter-Cologne Act and other state statutes and requlations are

listed in Pa-: 11 of this Attorney General's Statement.

Many cf the Clean Water Act requirements for an adequate

state NPNES prooram and pretreatment program are provided in

R0066027
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Chapter 5.5 of the Porter-CoIogne Act through fncorporation by
reference of the federa) requirements, see, e.9., § 13277, p
addition, changes in the Clean Water Act and 1aplement1ng
regulations are fncorporated prospectively assure that the state
continues to have duthority in the face of changing feders)
regulatory requirements.

Section 13370 states the Legislature's intent as follows:
"to authorize the state to implement the provisions of the Federa?
Water Pollution Control Act and acts amendatory thereof or
Supplementary thereto, and federal regulations and guidelines
issued pursuant thereto". According)y. 4t section 13277, the
State and regiona) boards are directed to issye waste discharge
recuirements which prply and ensyre compliance with the Clean
Water Act “"ang a1 3cts amendatory thereof oOr supplementary
thereto." This Statutory language clearly indicates an intent to
incorporate prospectively changes in federal law. Similarly, the
enforcement provisions of Chapter 5.5, sections 13385, 13386 ang
13387, are Patterned after section 309 of the Clean Water Act.
33 U.s.C. & 1330, Like section 200 of thne Clean wWater Act, the
enforcement provisions of Chapter 5.5 duthorize actions for civid
and crimina) penalties ang injunctive relief to enforce standards
and limitations set by EPA regulations promulgated after enactment
of the code sections duthorizing enforcement.

State statutes 8nd regulations that prospectively
incorporate federal statutes 8nd regulations have long been

dcceptec in California, See 64 Ops.Cal.Atty.Gen. 502 (1981);

10.
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42 Ops.Cal.Atty.Gen. 275 (1964); 43 Ops.Cal.Atty.Gen, } (1964),
See generally Kugler v, Yocum, 69 Cal.2d 371, 377-38a, 445 p, 24
303, 306-311, 1) Cal.Rptr, 687, 690-695. Jssues concerning state
incorporation of the Clean Water Act are discussed in detail {n
Appendix A.

In general, Chapter 5.5 of the Porter-Cologne Act applies
only to activities which EPA could regulate under the Clean wWater
A?t 1f the state did not have 2 state program, or which the State
is required to requlate to obtain program approval. See § 13372.
There are some instances where Chapter 5.5 of the Porter-Co1ogne
Act applies to ctivities the state §s not required to regulate in
order to obtain program approval. See § 13182 (requiring waste
discharge requirements for disposal into wells, or “where
pollutants may enter wells from the surrounding groundwater;"
Clean wWater Act section 202(b)(1)(D) only requires permits to
control disposal into wells), Otherwise, dctivities that are not
subject to state programs implementing Clean Water Act
reauirements, are regulated under Porter-Cologne Act provisions
Other than Chapter 5.5. See § 13372,

Chapter 5.5 of the Porter-Cologne Act applies to point
Source discharges to surface waters, introduction of pollutants
into public treatment Systems, use and disposal of sewage sludge,
8nc disposal of pollutants into wells., See §§ 12373, 13377,
13382, 13382, 133e¢8, 13386, 13387. 1n 1978, the Legislature

amended Chapter 5.5 of the Porter-Cologne Act to duthorize a state

‘prooram to permis discharges of dredged or fill material.

11.
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1978 Col. Stats. c. 746. The provisions of Chapter 5.5 will apply
to discharges of dredged or fill material that are not subject to
NPDES program requirements only wher the state applies for and
obtains federal approval of the state dredged or fi11 permit
program under section 404(a) of the Clean Water Act. See § 13370;
Clean Water Act section 404(g), 32 U.S.C. § 1344(g). The dredged
or fill material permit program established under Chapter 5.5 wil)
8pply only to those waters where the Clean Water Act authorizes a
state to obtain dpproval for adminfstration of the Clean Water Act
dredged and fi1) materia) permit program.’ See § 13376; Clean
WNater Act section 404(g), 33 v.s.C. § 1344(g).

Point source diﬁcharges end other activities subject to
Chapter 5.5 of the Porter-Cologne Act are also subject to the
other provisions of the Porter-Cologne Act, to the extent those
provisions are consist;nt with Chapter 5.5, See ¢ 13372. The
other provisions of the Porter-Cologne Act serve to supplement the
duthority provided by Chapter 5,5, They establish procedures for
State and regional board operations. See generally § 12260 et
sea. Thev provide additiona) powers which may be used to enforce
requirements set Pursuant to Chapter 5.5, See generally § 13300
€t sea. They also may provide the basis for establishing stricter
requirements than might otherwise be required under Chapter 5.5,
See generally ¢ 13¢000.

In shorz, the Clean Water Act requirements incorporated
into Chapter 5.5 of the Porter-Cologne Act serve as minimum

recuirements: accitional requirements mav be imposed to the extent

12.
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duthorized by other provisions of the Porter-Cologne aAct. The
Clean Water Act expressly provides that states may adopt and
enforce their own standards and requirements, so long as they are
not less stringent than the requirements of the Clean Water Act.
Clean Water Act section 510; 33 U.S.C. § 1370. Requirements
imposed pursuant to other provisions of the Porter-Cologne Act
therefore would not be inconsistent with the requirements of
Chdpter 5.5, and could be adopted and enforced in addition to the
requirements of Chapter 5.5. See § 13372.

Indeed, Chapter 5.5 expressly requires that waste
discharge requirements for point source discharges, in addition to
assuring compliance with all requirements of the Clean Water Act,
include "any more stringent effluent standards or limitations
necessary to implement water Quality contro) plans, or for the
protection of beneficial uses, or to prevent nuisance", § 13377,
So long as the state or regiona) board makes proper findings
explaining the besis of its decision, waste discharge requirements
may establish more stringent requirements than those required or

duthcrized hy the Clean Water Act. See Southern Califnrnia Edison

V. St2te Water Resources Contro) Board, 116 Cal.App.3¢d 751, 758+

61, 172 Cal.Rptr. 306, 309-11 (1981) (the Porter-Cologne Act
duthorizes the state ang regional boards to set more stringent
controls than those established by the Clean Water Act; the
particuler waste Cischarge requirements before the court were
remanded because of inadequate findings to support more stringent

cornirols),

12,
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Where other provisions of the Porter-Coiogne Act are :
inconsistent with Chapter 5.5, the provisions of Chapter 5.5
prevail to the extent of any inconsistency. § 13272. For
example, in State Water Resources Contro) Board Order No. wQ 80-

19, the state board rejected an srgument that § 13360, which is -

not part of Chapter 5.5, Yimits the authority of the state and
regional boards to specify the manner of compliance with an NPDES

permit. The state board reasoned:

"We do not agree that Water Code
Section 13360 precludes the State or Regional Boards
from specifying the manner of complisnce with waste
discharge requirements in NPDES peraits. The Porter-
Cologne Water Oudlity Control Act, Division 7 of the
Water Code, provides that, notwithstandin any other
provision of the division, The State and iegtonal

oards ShaTT Tssue WPDES permits as required or
duthorized by the Clean Water Act, 33 U.S.C. §§ 1251 et
$€c., to ensure compliance with the Federal Act. water
Tode § 13377,

“linder the Clean Water Act, efflyent - f ~
limitations, efflyent standards and prohidbitions, and :
standards of performance promulgated by EPA are
enforced throuah the issuance of NPDES permits., Prior
to the adoption of such limitations, steandards, and
prohibitions, the Administrator of €PA is authorized by
the Act to impose 'such conditions as the Administrator
determines are necessary’' to carry out the provisions
of the Act. 33 vu.S.C. € 1382 (8)(1); see WRDL, Inc.

v. Lostle, 56R F.2d 1369 (D.C. Cir. 19777.7 In —
2ddition, EPA regulations adopted under the Clean Water
Act authorize conditions in NPDES permits setting ‘best
management practices' where numeric efflyent
limitations are infeasible or where reasonably
necessary to achieve effluent limitations and standards
or to carry out the purposes and intent of the Act.

40 C.F.R. § 122.62(k). ‘Best Banagement practices' are
defined to include, for NPDES permits, 'treatment

(m W Y s Y

A ' R84 23,1080 .
requirements, operatin procedures, and practices to «
control...sTudge or waste disposal... . ot K.

§ 3. Temphasis 3dded)” .
"Consequently, since the Clean Water Act .

duthorizes the imposition of conditions including best

menagement practices, in NPDES permits where ) ,)

14, r-
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limitations and standards have not been promuloated,
the Porter.Cologne_Act gives the State ang Regiona)
Boards the same duthority. To the extent that this
duthorization is inconsistent with the provisions of
Water Code Section 13360, the duthority of the State
a8nd Regiona) Boards to implement the provisions of the
Clean Water Act under Water Code Section 13377 must
prevail, See Water Code Section 13372." (State Board
Order No. WO 80-19 at PP 19-21 [footnote omitted).)

This decisfon was upheld in a subsequent proceeding in

Los Angeles County Superior Court against o challenge to the state

‘board's order. ABCD v. State Board and Las Virgenes MWD v. State

Board, Los Angeles Superior Court Nos. C349722 and C348687,
September 10, 1982. 1n stete board Order No. WO 82-8 the state
boara concluded, based upon similar reasoning, that section 13360
does not apply to the state's implementation of Clean Water Act
Pretreatment requirements.

In summary, the provisions of Chapter 5.5 of the Portert
Cologne Act, by incorporating the requirements of the Clean Water
Act,lorovide the basic duthority needed for a state NPDES program,
intlucding the duthority needed for a State pretreatment program,
Provisions of the Porter-Cologne Act that are not part of
Chapter 5.5 provide supplementary regulatory duthority. These
Provisions, however, do not create exceptions to NPDES and
pretreatment program requirements, and do not restrict the State's
duthority to administer an NPDES program and pretreatment program
th2t complies with 213 federal requirements. Except where a more
stringent rec “rement is established Pursuant to other provisions
of the Porter-Cologne Act, Chapter 5.5 require;’the state and

recional bdoards t¢ follow 211 requirements of the Clean Water Act

15.
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that apply to state NPDES programs and state pretreatment

programs,
11. SPECIFIC AUTHORITY

Specific authority provided by the Porter-Cologne Act
8nd other lawfully enacted state statutes and regulations

includes the following:
A. Authority to Issue Permits

1. Existing and New Point Sources

State law provides duthority to issue permits for the
discharge of pollutants by existing and new point sources to the
same extent 25 required under the permit program sdministered by
EPA pursuant to Sections 318, 402, and 405 of the Clean Water
Act.

A Federal Authority: Clean Water Act sections 301(a),

1B, 402(b)())(A), 405(2); 40 C.F.R. § 123.25(a).

State Authority: &§ 1058, 13370, 13274, 13276, 13377,
12378, 13280, 13381, 12382.5; 23 ca). Admin., Code §¢ 22235.),
2235.2. |

Remarks:

Discharger's duties to obtain waste discharge reguirements

Section 122176 provides, in relevant part:

“Any person discharging pollutants or proposing to
discharoe pollutants to the navigable waters of
the United States within this state...shall file a

16.
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report of such discharge in accordance with the
procedures set forth in section 13260....The
discharge of pollutants...by any person except as
authorized pursuant to waste discharge
requirements...is prohidbited....” ¢ 13376.
The terms "discharge,"” "pollutants,” and "navigable waters," s
used in section 13376 and other provisions of Chapter 5.5 of
the Porter-Cologne Act, have the same meaning as in the Clean
Water Act. § 13373. The term "waste discharge requirements,” as
uged in Chapter 5.5 of the Porter-Cologne Act, s the equivalent
of the term “permits," as used in the Clean Water Act. § 13374.
The term "person,” as used in the Porter-Cologne Act,
has the same broad applicability as the term “person” under the
Clean Water Act. The term applies to individuals and to both
private and gcovernmental entities. “Person® includes any
“person, firm, association, organization, partnership, business
trust, corporation or company” as well as any "city, county,
district, the state or &ny department thereof"™ and "the Iinited
States, to the extent authorized by federal law". &§ )9,
13050(c); see €8 5, 13050 Legislative Committee Comment (West
1971); Clean Water Act section 502(5), 23 u.Ss.C. § 1362(5).
Section 13376 s modeled on the provisions of the Clean
Water Act. Compare § 13376, with Clean Water Act sections 303,
402, 33 vu.s.c. §§ 1311, 1342. By prohibiting the "discharge of
pollutants” except as in dccordance with a state permit, in the
form of waste discharge requirements, section 13376 requires
wdste discharge requirements for al) discharges for which the

Clean Water Act requires an NPDES permit.

]7.
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Section 12376 also includes provisions requiring a state
permit for discharges of dredged or fi1) material to navigable
waters, other than waters used to transport fnterstate or foreign
Commerce. See § 13376. But the provisions of Chapter 5.5 of the
Porter-Co1ogne Act requiring o state permit for discharges of
dredged or fi1l materia) that are not subject to NPDES
requirements do not take effect unti) federsl pproval of 3 state
dredged and fi11 mater{a) permit program. § 13370.

EPA regulations exclude certain discharges from the
requirement for an NPDES permit. 40 C.F.R, § 122.3. Where a
California statute s modeled on 4 federa) act, Judicial ang
ddministrative interpretations of the federa) act are persuasive
duthority in 1nterpreting the California statute. No o1, Inc.
V- Lity of Los Angeles, 13 cal.3q 68, g¢ n.21, 520 P2d 66, 78
n.21, 11¢ Cal.Rptr. 34, 46 n.2) (1974). Asige from provisions
concerning dredged ang fill materia) permits (see, e.g.,

§ 13370) and control of disposal Pollutants into wells (see

€ 121387 nothing in Chapter 5.5 of the Porter-Cologne act
indicates a legislative intent to require waste discharge
requirements for discharges which do not require & permit under
sections 218, 402 and 405 of the Clean Water act. Section 13372
provides, in part, that the “provisions of tnis chapter

[Chapter 5.5 of the Porter-Cologne Act]) shal 3pply only to
actions reouired under the [Clean Water act)".

Thus, section 1337 does not require waste discharge

requirements for Cischarges which tre exempt from NPDES permits

le.
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under EPA regulations. 40 C.F.R. § 122.3. wWhere an NPDES permit
mdy be required at the discretion of the NPDES program director,

see, e.c., id. § 122.3{q), waste discharge requirements may be

'required a8t the discretion of the state and regional boards.

These conclusions are reinforced by section 13377, which

mandates that state and regional boards “"shall® fssue waste

discharge requirements "as required or authorized®” under the

Clean Water Act. § 13377. Whenever an NPDES permit is required
under the Clean Water Act, waste discharge requirements are
required under Chapter 5.5 of the Porter-Cologne Act. Where
issuance of an NPDES permit is neither required nor authorfized
under the Clean Water Act and EPA requlations, waste discharge
requirements ordinarily are not required under Chapter 5.5 of the
Porter-Cologne Act. §&§ 13372, 13377.

There are three situationsrwhere waste discharge
requirements or other permits may be required under Chapter 5.5
of trhe Porter-Cologne Act, even though an NPDES permit is not
requirec. First, waste discharge requirements are required for
¢isposs) of pollutants into wells, or where pollutants may enter
wells from Surroundiﬁg eround water. & 13372. Second,
section 13377 provides authority to issue waste discharge
requirements for the use or disposal of sludge from treatment
works, where permits are reguired under the Water Quality Act of
1987, even if the treatment works do not require an NPDES
Permit. See § 12377; Clean Water Act section 405(f), 32 y.S.C.

§ 12e5(f). Thira, state dredoed and fil) materia) permits will

10
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end i1l material permit program. §¢ i3370, 13377. wWitn these
three exceptions, Chapter 5.5 of the Porter-Cologne Act does not
require or duthorize issuance of waste discharge requirements for
ctivities which dre excluded from the NPDES permit program,

§§ 13372, 13377; cf. ¢% 13383, 13385, 13386, 13387 (providfng

users of publicly owned treatment works, but mot Suthorfzing
Tssuance of waste discharge requirements to those industria)
users), Activities that may affect water Quality but are not
Subject to Chapter 5.5 of the Porter-Cologne Act may be regulated
under other Provisions of the Porter-Cologne Act. See, e.9.,

§ 13260 et $eq.;: § 13300 et seq.

Procedures for issuing waste discharge requirements

The state angd regional boards issue waste discharge

POrtor-CoIOQne Act and Epa NPDES Program regulations. See
§€.12272, 12379, 23 Co). Admin. Code £§ 2235.11(¢); 2235.2,

A regional board may w2ive waste discharge requirements
where such waiver s not agatnst the public iﬁterest. § 13269.
Where 2 waiver would be contrary to NPDES program requirements,
issuance of » waiver would pe contrary to the public interest.
See § 13370. In dddition, Chapter 5.5 of the Pcrter-Cologne Act
prohibits any discharge for whféh &n NPDES permit is reauired

under the Clean Water Act, except where the discharge g

20.
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duthorized pursuant to waste discharge requirements. ¢ 13237¢.

1f any other provision of the Porter-Coloqne Act purported to
duthorize 2 waiver of waste discharge requirements for ,
discharge required to have an NPDES permit under the Clean Water
Act, it would be inconsistent with Chapter 5.5 of the Porter-
Cologne Act. “The provisions of [Chapter 5.5 of the Porter-
Cologne Act) prevaid over other provisions of [the Porter-Cologne
Act) to the extent of any inconsistency.” §13372.

Similarly, certain discharges not subject to the
requirement for an NPDES permit may be inftiated if the reéional
board fails to act upon a report of waste discharge within a
specified period after a complete report f{s submitted.
§1326¢(2)(2). This provision, however, does not awply to
discharoes of pollutants to waters of the United States, which
&re governed by section 13376 of the Water Code. See ¢ 13372;

Pacific water Conditioning Association v. City Counci,

73 Col.App.2d 546, 556, 140 Cadl.Rptr. 812, 818 (1977) (dicta).

St2te board reguiations provide that a report of waste
Cischarge is the equivaient of an NPDES permit application, and
that reports of waste discharge for point source discharges to
surface waters shall be fijed 8nd processed in compliance with
EPA's NPDES program regulations. 22 Cal. Admin. Code §§ 2235(b),
2235.1.

Incorporatio: -f WPDES program reouifrements

When the state and regional boards issue waste discharge

21,
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requirements for activities subject to Chapter 5.5 of the Porter-
Cologne Act, they must "apply and ensure compliance with all
applicable provisions of the [Clean Water) act and acts
emendatory thereof or supplementary, thereto”, § 13377,

State board regulations for point source discharges to
navigable waters require that reports of waste discharge bde
processed and waste discharge requirements be fssued in
acéordance with the "applicable” EPA NPDES regulations. 23 Cal.
Admin. Code §§ 2235.1(c), 2235.2. Thus, the Porter-Cologne Act
and state board requlations have ifncorporated by reference all
EPA NPDES regulations which are applicable to the states. Except
where the Porter-Cologne Act provides for more stringent
requirements, the regiona) boards follow and apply those EPA
regulations in issuing waste discharge requirements for
qctivities subject to Chapter 5.5 of the Porter-Cologne Act. Ffor
activities subject to the NPDES permit program, EPA regulations
determine both the procedures followed in issuing waste discharge
requirements, and the conditions imposed in those waste discharge
requirements, unless state law supports a more stringent
reouirement,

EPRA regulations which are applicable to California's
NPDES program include 40 C.F.R. part 123, setting requirements
for state NPDES programs, e.q., id. § 123.25, 123.41, ang
regulations expressly made applicadble to state NPDES programs.
See, e.0., id. § 122.28 (genera) permits); id. § 403.1(b)(3).

Specifically, waste discharge requirements for point

22.
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source discharges to waters of the United States must, at a

minimum, be issued and administered §n conformance with each of

the sections of title 40 of the Code of Federal Regulations

listed below:
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122.8--(Prohibitions);
122.5(a) and (b)--(Effect of permit);
122.7(b) and (c)--(Confidential information);
122.21(a)-(b), (e)-(J), and {1)-(o)--{Application
for a permit);
122.22--(S1ignatories);
122.23--(Concentrated animal feeding operations);
122.2¢8--(Concentrated aquatic anfimal production
facilities); _
122.25--(Aquaculture projects);
122.26--(Separate stors sewers):
122.27--(S{lviculture);
122.28--(General permits)...:
122.41--(Applicable permit conditions);
122.82--(Conditions applicable to specified
catecories of permits);
122.43--(Establishing permit conditions);
122.82--(Establishina NPDES permit conditions);
122.45--(Calculating permit conditions);
122.46--(Duration);
122.847(2)--(Schedules of compliance);
122.48--(Monitoring requirements);
122.50--(Disposal into wells);
122.61--(Permit transfer);
122.62--(Permit modification);
122.64--(Permit termination);
J2¢.3(2a)--(Application for a permit);
124.5 (a), (c), (d), and {f)--(Modification of
permits):
§124.6 (a), (c), (d), and (e)--(Draft permit);
€ 124.8--(Fact sheets):
§ 124.10 (a)(1)(i4), (a)(1)(if1), {a){(1)(v), (b),
(¢), (d), and (e)--(Public notice):
§ 128.11--(Public comments and requests for
hearings);
€ 128.12(a)--(Public hearings);
§ 124,17 (2) and (c)--(Response to comments )
2 124 .56--(Fact sheets);
¢
L8
S
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124.57(a)--(PubYic notice);

§ 124.59--(Comments from government sgencies);
128.62--(Decision on variances):

ubparts A, B, C, D, H, I, J, K, and L of Part
125; and

23.
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(37) 40 CFR Parts 129, 133 and Subchapter N,
ld. § 122.25¢(a).

0f course, a reqiona) board is not required to follow
one of the above cited regulations where a more stringent
condition {s imposed under state low. 1d. Note; see, State
Water Resources Control Board Order No. WQ 75-16 st 4 (omitting
upset clause based in part upon State's suthority to set more
stringent requirements).

EPA also has ddopted reoculations which sre not expressly
made applicable to the states, and apply on)y to EPA issued
permits. See id. § 122.1(c). Many of thése regulations dea)
with procedures followed by EPA. E.g., 40 C.F.R. Part 124,
Subpart levidentiary hearing procedures). Some of these
procedural regulations do not Sppear to have any bearing on the
brocedures to be followed by the state and reoional boards.
Compare id. ¢ 124.36 (automatic stay pending evidentiary
hearing), with 23 Col. Admin. Code § 2053 (reaional board action
subject to review by the state doard may be stayed only after
notice and a hearing). See generally &3 Ops.Ce1.Atty.Gen. 275,
282 (196¢) (suggestion that fnapplicable federal procedural or
substantive requirements might be adopted inadvertently is not a
barrier to prospective incorporation by reference. State
statutes and regulations may be construed to avoid oiving effect
to federal regulations which are clearly irrelevant).

In many cases, however, EPA regulations which are not

expressly made aprlicable to the state and regional boards may

2¢,
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provide valuable quidance. In particular, EPA regulations which
do not expressly apply to state programs may provide guidance as
to how the regulations which are applicabdle to state programs
should be interpreted. In incorporating applicadble provisions of
the Clean Water Act and fmplementing regulations, it is the
intent of the Legislature and the state and regional boards to
interpret those incorporated provisions consistent with the
interpretation they are given by EPA and the federa) courts,
Regulations which EPA has not made applicable to state programs
mey show how EPA interprets those regulations that are
eppliceble. 1In some cases, the effect is the same as if EPA
expressly provided that the regqulation is applicable to state
programs, See, e.g9., 40 C.F.R, § 122.2 (definftions; although
this provision is not expressly made applicable to state
programs, the definitions obviously should be used in
interpreting the other regulations which apply).

EPA regulations may also provide guidance in particular
instances as to how provisions of Chepter 5.5 of the Porter-
Colagne Act may be interpretec. Because Chapter 5.5 of the
Porter-Cologne Act is modeled after the Clean Water Act, EPA
regulations interpreting the Clean Water Act are persuasive
duthority in interpreting Chapter 5.5 of the Porter-Cologne Act.

See Friends of Mammoth v. Board of Supervisors, 8 Cal.3d 247, 260-

261, 502 P.2d 1049, 1057-1058, 104 Cal.Rptr. 761, 769-70 (1972);

Pacific Water Conditionino Association v. City Counci,

73 Cal.App.3d 5¢4€, 556, 140 Cal.Rptr. 812, 81R (1877,
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In some cases, where the state and reqiona) boards have
discretion under the Porter-Cologne Act and applicable EPA
requlations, an EPA érgu1ation that does not apply to state
programs may provide gufdance as to how that discretion may be
exercised to effectuate the purposes of the Clean Water Act and
the Porter-Cologne Act. For example, procedures outlined in EPA

regulations that do not apply to state programs could be followed ’

WN ~O<

by the state and regional boards i1f those procedures do not
conflict with the procedures required under the Porter-Cologne
Act. See, e.g., 40 C.F.R. § 124.6(b) (tentative denia) of permit
spplication). 1In some respects, the procedures outlined in EPA

regulations that do not apply to the states are essentially the

same as procedures followed by the state and regional boards
pursuant to state board regulations. E.g., compare 1d. § 124.12

(recording of hearings) with 23 Cal. Admin. Code § 647.2 -

.,..
7

(recording of all state ane regional board meetings, including
those where 3 hearing is conducted). Otherwise, the state and
regional boards may, in the reasonable exercise of their
discretion, decide whether or not to follow procedures outlined
in those EPA regulations that are neither applicable to state
programs nor in conflict with the Porter-Cologne Act.

It is impossidble to predict with certainty which of the

AUONCICY

EPA regulations that do not apply to state programs still might
provide quidance to the state and regional) boards. Even a .

regulation which does not dppear to have any bearing on the state

nd regional boards might coriceivably provide some ouidance in a /J
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particular case. Similarly, it would be impossidle to predict
all of the situations where the Porter-Cologne Act might require
& stricter standard than applicable EPA regulations.
California's prospective incorporation by reference of al)
applicable provisions of the Clean Water Kct and implementing
regulations does assure, however, that in a1 cases waste
discharge requirements will, at a minimum, apply and ensure
éompliance with 811 requirements applicable to state WPDES

programs.

2. Disposal into Wells

State law provides authority to issue permits to control
the disposal of pollutants into wells.

Fecderal Authority: Clean Water Act
sectior 202(b)(1)(D); 40 C.F.R. § 123.28.

State Authority: & 13382,

Remarks: Chapter 5.5 of the Porter-Cologqne Act requires
2 state permit, in the form of waste discharge requirements, for
dispesal of pollutants into wells. & 13382. The state and
regional beards may prohibit the disposal, or impose conditions
to protect the public he2lth and welfare, including protection of
water quality and beneficial uses. See §§ 13243, 13263, 13377.
Waste discharge reouirements for disposal of pollutants to wells
apply and encivre compliance with a1l applicable provisions of the
Clean Water Ac: and implementing regulations, as well as any more

stringent reouirements of the Porter-Cologne Act. See §§ 13263,

27.
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12263.5, 13372, 12277,
B. Authority to Apply Federal Standards

1. Effluent Standards and Limitations and Water OQuality
Standards
State Yaw provides suthority to apply, in terms and
conditions of fssued permits, applicable federal efflyent
standards and Yimitations 8nd water quality standards promulgated
or effective under the Clean Water Act, including:
0 Effluent Yimitations pursvant to sections 301 and 304 of
the Clean Water Act:
o Water quality related effluent Yimitations pursuvant to
sections 302 and 303 of the Clean Water Act:
0 National staendards of performance pursuant to
Section 306 of the Clean Water Act;
° Toxic and pretreatment effluent standards pursuant to
section 307 of the Clean Water Act; and
° Ocean discharge criteria Pursuant to section 4032 of the

Clean wWater Act.

Federal Authority: Clean Water Act sections 208(e),
301(b), 301(e), 302, 303, 304(b), 304(d), 304(f), 306, 307,
402(b)(21)(A), and 403: 40 C.F.R. §§ 122.23, 122.44, 122.45.

State Authority: §§ 1058, 13375, 12376, 13377, 13378,
13380, 13381, 23 Cal. Admin. Code §§ 2233, 2235.1, 2235.2,
22235.3.

?8.
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Remarks: Because ‘the Porter-Cologne Act and state board
regulations incorporate prospectively all applicable Clean Water
Act reouirements, the state and regional boards may apply federa)
effluent standards and Yimitations. See Appendix A,

Applicable federal effluent Yimitations which must be
applied in waste discharge requirements include any effluent

limitations necessary to meet water quality standards, as

‘required under Clean Water Act section 301(b)(1)(C), 33 U.S.C.

§ 1311(b)(1)(C). See § 13377. Chapter 5.5 of the Porter-Cologne
Act also expressly requires that waste discharge requirements
ensure compliance with "any more stringent effluent standards or
limitations necessary to implement water quality control plans,
or for the protection of beneficial uses, or to prevent
nuisance.” £ 13377. 1n addition, the genera) provisions of the
Porter-Cologne Act require that a1l waste discharge requirements
must implement any applicable state water quality standards. See
§§ 13263, 13372.

The authority of the state and regional boards to set
more stringent effluent limitations than required under the Clean
Water Act and implementing regulations was recoonized in Southern

California Edison Lo. v. State Water Resources Control Board,

116 Cal.App.3d 751, 172 Cal.Rptr. 306 (19R1). The Court of
Appeal reversed 2 Superior Court decision that the state and
regional boards could not establish requirements more stringent
than provided for under federa) law. ]d. at 757.58,

172 Cal.Rptr. 2t 3N®. The Court of Appea) held that in
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dppropriate cases the state and regional boards mady prescribe
effluent limitations based upon the gross pollutant levels in the
discharge, even where opplicable federa) requirements would
provide for an adjustment to provide credit for pollutants in
intake water. 1d.; cf. 40 C.F.R. § 122.45(g) (credit for
Pollutants in intake water).

The provisions of the Clean Water Act and implementing
regulations allow for variances in certain situations. See,
e.0., Clean Water Act section 301(g), 33 uv.S.C. § 1311(g). EPA
regulations applicable to the states estahlish procedures for
decisions on variances. These pProcedures allow the states to
grant or deny some types of variances; for other types of
variances the state may deny the request, concur in writing, or
forward the request without recommendation. 40 C.F.R. § 124.62.
The state and regional boards process variance requests in -
dtcordance with these requlations, see 23 Cal. Admin. Code
§§ 2225.1(c), 2235.2, and 8ny more specific understandings which
m2y be agreed to between the state and EPA, See, e.9., State
Water Resources Contro) Board Order No. WO 86-17. In issuino
waste discharge requirements for a discharge for which a variance
has been requested, the state and regional boards also apply a1
épplicable water quality standards, and &ny other requirements of

the Porter-Cclogne Act which dre more stringent than applicable

federal requirements. E.9., 1d.; see §§ 13272, 13377, 'L

2. Effluent timitation Requirements of Sections 301 and 207 of

30.

R0066048




the Clean Water Act

In the absence of formally promulgated efflyent

- Standards and limitations under sections 301(b) and 307 of the

Clean Water ﬂct. State law provides duthority to apply in terms
and conditions of {ssued permits effluent 1imitations to achieve
the purposes of these sections of the Clean Water Act. Such
Timitations may be based upon an assessment of technology and
pProcesses as required under the Clean Water Act with respect to
fndividua) point sources, and include authority to apply:

° To exfsting point sources, other than publicly owned
treatment works, efflyent limitations based on
application of the best practicable control technology
currently available, the best availadble technology
economically achievable, or the Best conventional
pollutant control technology;

0 To publicly owned treatment works, effluent 1imitations
based upon the application of secondary treatment or the
best practicable waste treatment technology;

0 To any point source, effluent Yimitations angd
prohibitions for toxic pollutants identified pursuant to
section 307(a)(1) of the Clean Water Act, based on
2pplicatinn of best available technology economically
achievable: an¢

° To point sources within industrial categorfes listed in

the consent decree in Natural Resources Defense Counci)

v. Jrair, B E.R.C. 2120 (D.D.C. 1976), modified,

3
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12 E.R.C. 1823 (D.D.C. 1970}, effluent Yimitations and
compliance schedules which meet the requirements of
sections 201(b)(2)(A), (cC), (D), (E), and (F) of the

Clean wWater Act.

Federal Authority: Clean Water Act sectfons 301,

304(b), 304(d), 307, 402(2)(1), 402(b)(1)(A); 40 C.F.R.
§§ 122.43, 122.44.

State Authority: Clean Water Act §§ 1058, 13277;
23 Cal. Admin. Code §§ 2235.1, 2235.2.

Remarks: Chapter 5.5 of the Porter-Cologne Act requires
that waste discharge requirements 4pply and ensure complfance
with 21) applicable provisions of the Clean Water Act. $ 13377,
This duthority includes duthority to apply the requirements of
the Clean Water Act, on » cése-by-case basis, 1f no efflyent
limitations or brohibitions have been formally promulgated by

EPA,

. Pretreatment Standards for Industrial Users

State Yaw provides suthority to 2pply to industrial
users of publicly owned treatment works pretreatment standards
promulgated under sections 307(b) and 307(c) of the Clean Water
Act, including the prohibitive discharge standards developed
Pursuant to 40 C.F,R. § 403.5.

Federal duthority. Clean Water Act
sections 302(BI(IV(AY(§1), 307(b) end 307(c); 40 C.F.R. § 403.¢.

State Autnority: Cal. Gov't Code €8 52729, s4740;
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§§ 1058, 13370.5, 122377, 13383, 13385, 12386, 13387; 23 Cal,
Admin. Code §§ 2232, 2235.2, 2235,23.

Remarks:

State and regional board duthority

State law provides duthority for the state and regional
boards to 2pply pretreatment standards to industrial users fn two
different ways. The state and regional boards a8y enforce
pretreatment standards directly 2g92inst industria) users. The
state and regiona) boards may also abply pretreatment standards
indirectly, by requiring Publicly owned treatment works to have
and enforce pretreatment programs,

Chapter 5.5 of the Clean Water Act allows the state and
recion2l boards to establish reporting and monftoring
recuirements for users of Public treatment works. § 13383, The
state and regional boards may enter and inspect the facilities of
8ny user, and take samples. See §§ 13267, 32383. The state angd
regional boards may enforce pretreatment standards 8gainst ysers
of publicly owned treatment works through actions for civi) and
criminal penalties and for injunctive relief. €% 12385, 121386,
132g7.

The enforcement Provisions of Chapter 5.5 of the Porter.
Cologne Act allow the state and reqional boards to enforce
reouirements - ¢ the Clean Water Act, including any "efflyent
limitation" or any "pretreatment...standard'. 1d. See

Appendix &, pp. 2.7 . A-B. These enforcement provisions are
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petterned after section 309 of the Clean Water Act and, like
section 3C9 of the Clean Water Act, provide for sanctions for
certain violations, including violations of sections 201 and 307
of the Clean Water Act. Compare, e.9., §$ 13377 with Clean Water
Act section 309(d), 33 u.S.C. ‘131§(d). The enforcement
provisions of Chapter 5.5 of the Porter-Cologne Act refer to
sections of the Clean Water Act by their titles; references to
éff]uent Timitations and toxicity and pretreatment standards
refer to standards established pursuant to sections 301 and 307
of the Clean Water Act. The obvious intent of these references
1s to authorize the state and regional boards to take enforcement
action in response to violatfons of sections 301 and 307 of the
Clean Water Act.

Effluent 1imitations are established under section 301
of the Clean Water Act. 23 U.S.C. § 1311. Pretreatment
standards are established under section 207 of the Clean Water
Act. 33 U.S.C. § 1317. The effluyent limitations established
under section 201 of the Clean Water Act fnclude a requirement
that users of publicly owned treatment works comply with "any
applicable pretreatment requirements and any reguirements under
section 307 of [the Clean Water] Act™. Clean Water Act section
303(B)(II(AIC§T), 33 U.S.C. & 1311(D)(1Y(AY(§1). The
pretreatment standards established under section 307 of the Clean
Water Act include both categorical standards for users in
specific industrial subcategories and standards setting

prohibited discharges for 811 users. See 40 C.F.R. §§ 403.5,
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403.6. State and regional board suthority to 2pply and enforce
any “"effluent limitation” or “"pretreatment standard® includes
duthority to apply and enforce any categorical pretreatment
standard, prohibited discharge standard, or any other applicabdile.
pretreatment standard, directly against a user of a publicily
owned treatment works.

EPA regulations establishing pretreatment standards
1ﬁc1ude d prohibition against introduction of pollutants into a
publicly owned treatment works in violation of pretreatment
requirements established as part of a publicly owned treatment
works' pretreatment program. See 40 C.F.R. §§ 402.5, 403.8.
This regulation is fncorporated into the state program as part of
the state and regional boards' suthority to enforce pretreatment
standards. in addition, the state and reqgional boards may
enforce, as part of their authority to enforce efflyent
limitations, "any applicable pretreatment requirements,"
including reauirements established as part of 2 publicly owned
treatment works' pretreatment program. See Clean Water Act
section 3010b)(1)(AV(1), 33 U.S.C. & 1311(b)(1)(RV({1).

It should also be clear that no state regulation, permit
or order is required for the state and regional boards to take
enforcement action against fndustrial users for violation of
pretreatment standards. The enforcement sections of Chapter 5.5
of the Porter-Cologne Act expressly authorize enforcement for
either violations of state and regional board orders or for

violations of effluent limitations, pretreatment standards, and
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other 1isted Clean Water Act requirements. See, e.9., § 11385,
The enforcement provisions of Chapter 5.5 do not orovide
sanctions for violations of state boards regulations, except to
the extent that those regulations are incorporated into waste
discharge requirements or other orders which may be enforced
tga2inst the discharger. See id. No waste discharge requirements
or state and regional board permits or orders are required for
discharges into publicly owned treatment works. See §§ 13263,
13372. State regulations which purported to require industrial
users of publicly owned treatment works to comply with Clean
Weter Act pretreatnent requirements would add nothing to the
state and regional boards' enforcement powers. Nothing in
Chapter 5.5 of the Porter-Cologne Act either requires adoption of
state pretreatment regulations, or makes the ddoption of any
requlations a prerequisite to application and enforcement of the
Sstatutory requirements of Chapter 5.5. The requirements of
sections 201 and 307 of the Clean Water Act, including efflyent
limitations and pretreatment requirements, are directly
incorporated into the enforcement provisions of Chapter 5.5 of
the Porter-Cologne Act.

Chapter 5.5 of the Porter-Cologne Act also authorizes
the state anc regional boards to require, as 2 condition of waste
discharge requirements issued to publicly owned treatment works,
that the pudblicly owned treatment works apply pretreatment
standards to incustrial users. § 13377; 22 Cal. Admin. Code

§ 2235.2; see 4C C.F.R. §§ 122.44(4), 122.25(a)(37), 403.8. To
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comply with this condition of waste discharge requirements,
publicly owned treatment works must apply and enforce
pretreatment requirements established pursuant to Clean Water Act
sections 307(b) and 307(c). 40 C.F.R. § 403.8. The pretreatment
standards that publicly owned treatment works must apply and
enforce include 2 prohibitfon against introduction of pollutants
which pass through or interfere with the operation of the
"treatment works. 1d. § 403.5.

When it enacted Chapter 5.5 of the Porter-Cologne Act,
the Legislature made 2 finding that Chapter 5.5 provided the
duthority necessary for the state and regionai boards to have an

approved state NPDES program:

"The Federal Water Pollution Control Act as

amended in 1972 requires the state to have certain

powers [to obtain authorization to issue permits

for point source discharges)l. The powers

contained in this act will allow the State Water

Resources Contro)l Board and the regional water

quality control boards to comply with federa)

reouirements...."”
1872 Cal. Stats. c. 1256, § 3. The federal requirements for state
NPDES programs, established by the Federal Water Pollution Control
Act Amendments of 1972, include a requirement that the state must
have authority to issue permits requiring publicly owned treatment
works to have pretreatment programs. Clean Water Act
section 402(b)(8), 23 U.S.C. § 1342(b)(8). 1In addition, the
Federal wWater Pollution Control Act Amendments of 1972 require that
the state have authority to require industrial users to comply with

pretreaiment stardards and with inspection, monitoring and
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reporting requirements. (Clean Water Act sections 402(b)(1)(B),
402(b)(9), 33 U,S.C. §5 1282(b)(1)(B), 1382(b)(9). When it
declared that Chapter 5.5 provided al) of the authority necessary
to comply with federal requirements, the Legistature must have
intended Chapter 5.5 to provide duthority to apply pretreatment
requirements--both directly against industria) users and indirectly
through publicly owned treatment works' pretreatment programs--
consistent with the express requirements of section 402(db} of the
Clean Water Act.

The state and regional boards have consistently
interpreted Chapter 5.5 of the Porter-Cologne Act to provide the
duthority necessary to enforce pretreatment standards. See, e.9.,
Memorandum from Sheila K. Vassey to Craig M. Wilson (Apri) 17,
1984). This duthority does not depend upon adoption of state
requlations, or upon EPA approval of a state pretreatment program:

"With or without an approved state pretreatment

program, the Regional Boards possess statutory

duthority to enforce national pretreatment

standards, including both prohibited discharge

standards and categorical standards, against both

the awner or operator of a publicly owned

treatment works (POTW) and the industria) ysers.

This authority includes the ability to seek civi)

and crimina) penalties against violators of

pretreatment standards, as well as injunctive

relief. 1In addition, the Regional Boards are

empowered to require industrial users to make

reports, monitor, sample effluent, and provide

Other information as may be reasonably required.

The Regional Boards are also authorized to inspect

the facilities of industrial users.“
1d. at 1. The state and regional boards' construction of the

Porter-Cologne kct is entitled to great weight, and will be
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followed by the courts unless clearly erroneous. See

63 Ops.Cal.Atty.Gen, 51, 57 (1980). See generally Judson Steel

Corp. v. Workers' Compensation Appeals Board, 22 Cal.3d 658, 668,

586 P.2d 564, 570, 150 Cal.Rptr. 250, 256 (1978).

In 1984 the Legislature amended the enforcement
provisions of Chapter 5.5 of the Porter-Cologne Act. 1984 Cal.
Stats. c. 1541, §§ 7, 8. The amendments increased the amount of
1iability which may be imposed for violations, and added
violaticn of cleanup and abatement orders to the 1ist of
violations for which 1iability may be imposed. Those portions of
the enforcement sections of Chapter 5.5 establishing that
penalties may be imposed for violations of effluent limitations
and pretreatment standards were re-enacted without change. See
id. Jt is an established rule of statutory construction that
when language in a statute has been subject to a particular
administrative construction, and the Legislature re-enacts a
statute without changing that language, the Legislature is deemed
to have adopted that administrative construction.

78 Ops.Cal.Atty.Gen. 250, 252 (1986): see Division of Industrial

Safety v. Municipal Court, 61 Cal.App.3d 696, 701, 132 Cal.Rptr.

573, 576 (1976). Before the enforcement sections of Chapter 5.5
were amended, the state and regional boards had construed these
sections to autherize direct enforcement of nationa)l pretreatment
standards agé.~st industrial users. See, e.g., Memorandum from
Sheila K. Vassey to Craig M. Wilson at 6. The Legislature's re-

enzctment of these enforcement sections without substantial
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change reinforces the conclusion that these enforcement sections
provide 211 of the enforcement powers necessary for the state to
have an approved state pretreatment program. This conclusion is -
consistent with the express language of Chapter 5.5 of the Porter-
Cologne Act, and the state and regiona) boards' consistent
interpretation of Chapter 5.5 of the Porter-Cologne Act. See

'§§ 13370, 13385, 13386, 13387; Wi11iam R. Attwater, Chief

Counsel, State Water Resources Contro) Board, Statement of Legal

Authority to Implement a State Pretreatment Program in Accordance

with the Clean Water Act 13 (1985).

Publicly owned treatment works' authority

State law also provides authority for publicly owned
treatment works to apply and enforce pretreatment requirements.
Cel. Gov't Code §§ 54739, 54740. This authority is in addition
to any authority the municipality may have under its charter or
enabling act. 1d. § 54739(2). Because Government Code
sections 54720 and 54740 are requirements of state low, 2
municipality or other public district which owns or operates a
treatment works may apply these provisions of state law to any
industrial user of the treatment works, even if the user s
located outside the boundaries of the municipality or district.

Government Code section 54739 provides, in part, that
the public entity that owns or operates a treatment works may

require:
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"(a) Pretreatment of any industrial waste which
would be detrimental to the treatment works or its
proper and efficient operation and maintenance; or

{b) The prevention of the entry of such waste
into the collection system and treatment works...."

Cal. Gov't Code § 54739. The authority to require pretreatment
or prohibit introduction of waste which would "be detrimental to
the treatment works or its proper and efficient operation and
maintenance” clearly includes the authority to apply pretreatment
standards against pollutants that would otherwise interfere with
the operation of the treatment works. The authority provided by
Government Code section 54739 also should be interpreted to
include authority to apply pretreatment requirements to
pollutants which would otherwise pass through the treatment works
or cause the treatment works to be in violation of waste
discharge reguirements,

The provisions determining the coverage of 2 regulatory
statute are construed broadly to accomplish the purpose of the

statute., Harvey v, Davis, 69 Cal.2d 362, 370-7), 444 P.2d 705,

71C, 71 Cal.Rptr. 129, 134 (1968). Proper operation and
maintenance of treatment facilities encompasses much more than
avoiding plant breakdowns. Treatment plants should be operated
and maintained to protect water quality and achieve compliance
with all applicable state and federa)l regulatory requirements.
Cf. 40 C.F.R. § 12Z.4)(e) ("The permittee shall at all times
properly operate and maintain all facilities and systems of

treatmert and control...to achieve compliance with the conditions
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of [the NPDES) permit.") i
Statutes dealing with the same general subject should be

construed together to achieve 2 uniform and consistent .

legislative purpose. Isobe v. California Unemployment Insurance ‘ ’
Appeals Board, 122 Ca).3d 584, 591.92, 526 P.2d 52e, 532, ca
116 Cal.Rptr. 376, 380 (1974). The Porter-Cologne Act directs

the state and regfonal boards to issue waste discharge
requirements which 2pply and ensure complfance with M
2pplicable provisfons of the Clean Water Act. § 13377. The
applicable provisions of the Clean Water Act require that, 2s o
condition of an NPDES permit, & publicly owned treatment works
sh2l) have a pretreatment program to apply 211 pretreatment

standards promulgated under section 307 of the Clean Water Act.

33 U.S.C. § 1217; see 40 C.F.R. §§ 122.44(5), 403.8. To achieve
the common legislative purpose of Government Code section 54739 -
and sections 12370.5 and 13377, Government Code section 54739
should be construed to provide authority for owners and operators
of publicly owned treatment works to apply pretreatment standards
to the full extent necessary for the treatment works to comply
with waste discharge requirements issued pursuant to

section 13377,

Government Code section 54740 provides for civi)
11ability for violations of pretreatment requirements, in an
action brought by the public entity which owns or operates the
treatment works. Liability may be imposed under this statute for

up to $6,00C per day. Cal. Gov't. Code & 524740, Although
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Government Code section 54730 does not expressly suthorize
injunctive relief, injunctive relief is also available s 2
remedy for violations of pretreatment requirements. Express
statutory authorization for damages or penalties, without express
duthorization of injunctive relief, does not preclude fnjunctive
relief in appropriate cases. See Burks v. Poppy Construction
Co., 57 Cel.2d 463, 470, 370 P.2d 313, 317, 20 Cal.Rptr. 609, 613

(1962). As stated in memorandum by Hugh Barroll of the Office
of Regional Counsel for EPA:

"[TIne superior courts have general authority to

grant injunctive and emergency relief ‘when {t

appeadrs...that the plaintiff is entitiled to the

relief demanded, and such relief, or any part

therenf, consists {n restraining the commission or

continuance of the act complained of...,' or ‘when

it appears by the complaint or affidavits thet the

commission of some act during the litigation would

produce waste, or great or irreparable injury, to

4 party to the action.’' Code of Civil Procedure

§ 526. This authority should be sufficient...to

helt dengerous discharges and enjoin violations of

pretreatment stancdards and requirements.”
November 20, 18RS.) Especially where violation of pretreatment
requirements interferes with operation of the treatment works, or
results in a conditior of pollution or nuisance, the owner or
operator of the treatment works will be able to obtain injunctive
relief. See generally 7 B. Witkin, Summary of California Law,

Eouity §§ 92, 92, 102, 103 (8th ed., 1974).

&. Pretreatment Requirements in Permits for Publicly Owned
Treatment Works

State law provides duthority to apply in terms and
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conditions of permits issued to publicly owned treatment works

the applicable requirements of 40 CFR part 403 including:

° A compliance schedule for the development of a publicly

owned treatment works pretreatment program as required

by 40 CFR § 403.8(d);

° The elements of an approved publicly owned treatment

works pretreatment program as required by 40 C.F.R.

§ 403.8(c);

° A modification clavse requiring that the publicly owned

treatment works' permit be modified or revoked and
reissued after the effective date for approval of the
state pretreatment program to incorporate into the

publicly owned treatment works' permit an approved

Publicly owned treatment works pretreatment program in

dccordance with the requirements of 40 C.F.R.
§403.10(4);

0 Prohibitive discharge 1imitations applicable to

industrial ysers as required by 40 C.F.R. § 403.5; and

] Demonstrated percentages of removal for those pollutants

for which a remova) #llowance was requested in

sccordance with the requirements of any applicable

regulations,

Federal Authority: Clean Water Act sections 307(b)(1),

02(b)(1)(RA); 402(b)(1)(C); 40 C.F.R. §§ 403.5, 403.7, 403.8,

402.10.
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State Authority: §§ 1058, 13263, 13370.5, 13376, 13377,
13378, 13383; 23 Cal. Admin., Code §§ 2233, 2?35.1, 2235.2,
2225.2, )

Remarks: All publicly owned treatment works which
discharge to waters of the Unfted States are subject to waste
discharge requirements. See §§ 13376, 13377. These waste
discharge requirement must apply and ensure compliance with al}
aﬁplicable provisions of the Clean Water Act and EPA regulations,
including pretreatment requirements. See § 13377; 23 Cal.

Admin, Code § 2235.2.
A federal court has set aside EPA's removal credits

regulation. N2tural Resources Defense Council, Inc. v. United

States Environmental Protection Agency, 790 F.2d 289 (D.C. Cir.

1986). Therefore, there is no currently applicable removal
credits regulations to be applfed as part of the state program.
When EPA adopts 2 new regulation in response to the court's
decision, the new regulation wil) automatically be incorporated
into the state program, and applied as part of the state's permit
decisions. See & 13377: 23 Cal.Admin. Code §§ 22235.1, 2235.2.
Publicly owned treatment works which are not subject to
NPDES permit requirements because they discharge to land or to
ground waters 21so must have waste discharge requirements under
the Porter-Cologne Act. § 13262, Waste discharge requirements
may require t-ct the operating entity have and enforce an
2ddequate pretreatment program approved by the regional board,

whether 0r not the treatment works discharge to waters of the
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United States. 23 Cal. Admin. Code § 2232. & pretreatment
program is required for any publicly owned treatment works with
an average dry weather flow of § mgd or more; 2 pretreatment
program may be required, at the discretion of the state and
regional boards, for smaller treatment works. ld. This
requirement is in addition to 4ny applicable pretreatment
requirements established Pursuant to the Clean Water Act and EPA
regulations. 1d. § 2235.3; see § 13372.

5. Permit Conditions Required Under 40 C.F.R. §§ 122.41, 122.82

State law provides adequate authority to awpply all
permit conditions required pursuant to 40 C.F.R. §§ 122.431,
12z2.42.

Federal Authority: Clean Water Act sections 308(a),
402(2), 402(b); 40 C.F.R. €§ 122.21, 122.42, 123.25(a).

State Authority: §§ 1058, 13370.5, 13376, 12377, 13378,
13380, 13381, 13282; 23 Cal. Admin. Code §§ 22235.1, 2235.2.

Remarks: The Porter-Cologne Act and state doard
regulations require that waste discharge requirements, at a
minimum, apply and ensure compliance with all applicable
provisions of the Clean Water Act and EPA regulations. § 123377,
23 Cal. Admin. Code §§ 2235.1, 2235.2. Applicable federal
requirements include permit conditions required under 40 C.F.R.
§§ 122.21, 122.£2. see &0 C.F.R. § 123.25(2). waste discharge
requirements wil) incorporate these permit conditions, except

where the waste discharge requirements set more strinaent
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conditions pursuant to the requirements of the Porter-Cologne
Act. See §§ 13272, 13377.

In some cases, where permit conditions provided for in
EPA regulations excuse discharges that would otherwise constitute
permit violations, 2 state may set more stringent requirements by
omitting the permit conditions:

"For example, 2 State may impose more stringent

requirements in an NPDES program by omitting the

upset provisions of [40 C.F.R.] § 122.41 or by

requiring more prompt notice of an upset.®
40 C.F.R. € 123.25(a) Note. Recognizing the rights of the states
“to develop more stringent standards than promulgated by EPA", the
state board, upon review of the action of a regional board that did
not include an upset clause in waste discharge requirements for an
0il refinery, concluded that the regional board's action was

appropriate and proper. State Water Resources Contro) Board Order

No. WO 75-16 at 4.

6. Schedules of Compliance

State law provides asuthority to set and revise schedules
of compliance in issued permits which require the achievement of
applica51e effluent standards and limitations in accordance with
compliance dates set by EPA regulations, or, in the absence of
any compliance dete set by EPA regulations, within the shortest
reasonable time consistent with the requirements of the Clean
Water Act. This includes authority to set interim compliance

gates which are enforceable without otherwise showing & violation
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of an'offiuent limitation or harm to water quality. Jn no event
will more than one year elapse between interim compliance dates.

Federal Authority: Clean Water Act sections 301(b),
303(e), 306, 307, 402(b)(1)(A), 502(11), $02(17), 40 C.F.R.

§§ 122.47, 122.62.

State Authority: §§ 1058, 13377, 13381; 23 Cal. Admin.
Code §§ 2235.1, 2235.2.

Remarks: Chapter 5.5 of the Porter-Cologne Act
incorporates al) applicable requirements of the Clean Water act
and implementing regulations concerﬁing schedules of compliance
in NPDES permits. See § 13377; 23 Ca). Admin. Code §§ 2235.),
2235.2. Violation of a schedule of compliance, or any other
condition of waste discharge requirements, may be grounds for
enforcement, even {f there is no discharge. See §§ 133R5(a)(2),
13386(b), 12387(a).

Indepencdent of the requirements of Chapter 5.5 of the
Porter-Coloone Act, a regional board Way establish a schedule of
compliance as a condition of waste discharge requirements.

§ 132623(c). 1n the exercise of this duthority, a regional board
may rely on EPa regulations as guidance, and fssye alternative
Schedules of compliance 8s provided for under 40 C.F.R.

§ 122.47(b), a regulation not expressly made applicable to state
programs. In no event, however, may waste discharge requirements
establish a scheoule of compliance which is less stringent than
required under the provisions of the Clean Water Act and EPA

reculations which 3pply to state NPDES programs. See €§ 13272,
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C. Authority to Deny Permits in Certain Cases

State low provides authority to insure that no permit

will be fssued in any case where:

o

The permit would authorize the discharge of a
radiological, chemical, or bifological warfare agent or
high-level radioactive waste;

The permit would, in the Judgment of the Secretary of
the Army acting through the Chief of Engineers, result
in the substantia) impairment of anchorage or navigation
of any waters of the United States.

The permit it objected to in writing dy the
Administrator of EPA, or the Administrator's designee,
pursuant to any right to object provided to the
Administrator under section 802(d) of the Clean Water
Act; ’

The permit would not ensure compliance with the
arplicable water quality requirements of all affected
states.

The permit would authorize a discharge from a point
source which is in conflict with a plan approved under
section 20B(b) of the Clean Water Act;

The permit would authorize a discharge to the
territorial sea when insufficient information exists to

make a reasonable judgment whether the discharge
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complies with guidelines promulgated under Section 403
of the Clean Water Act or, if the permit is fssyed
before promulgation of quidelines under section 403(¢c)
of the Clean Water Act, it {s determined that the
discharge would not be in the pudblic interest.

[ The permit would authorize a discharge from a facility
which is a new source or new discharger, the
construction or operation of which would cause or

contribute to the violation of water qualfity standards.

Federal Authority: Clean Water Act sections 208(e),
301(db)(1)(e), 301(fF), 402(b)(6), 4021d)(2), 40 C.F.R. ¢ 122.4.

State Authority: &¢ 1058, 13375, 13377, 13378, 13384;
23 Cal. Admin. Code §§ 2235.1, 2235.2.

Remarks: The reauirements of the Clean Water Act and
implementing regulations prohibiting fssuance of any NPDES permit
under specified circumstances have been incorporated into

Chapter 5.5 of the Porter-Cologne Act. See § 13277.
D. Authority to Limit Duration of Permits

State law provides duthority to limit the duration of
permits to 8 fixed term not exceeding five years,

Federal Authority: Clean Water Act section 402(b)(1)(B);
40 C.F.R. §§ 122.6, 122.46.

State Authority: §§ 1058, 13377, 13378, 23 Ca). Admin.
Code §§ 2235.1, 2215.2, 2235.4,
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Remarks: Section 13377 and state board reculations
incorporate 211 applicable requirements of the Clean Water Act and
EPA regulations, including the requirements of 40 C.F.R. § 122.46,
concerning duration of permits.

Chapter 5.5 of the Porter-Cologne Act also expressly
provides that waste discharge requirements "shal) be adopted for
fixed term not to exceed five years". § 13378. This provision is
patterned after section 402(b)(1)(B) of the Clean Water Act.

33 U.S.C. & 1382(b)(1)(B). EPA has construed section 402(d)(1)(B)
of the Clean Water Act to a))low continuation of expired permits
under specified circumstances, including timely sudbmittal of an
application for a new permit. 40 C.F.R. & 122.6. Where a state
stdtute is patterned after a federal act, federal reoulations
interpretino the federal act are persuvasive authority as to how the
state statute mdy be interpreted. No gil, Inc. v, 2111 of Llos
Anoceles, 12 Cel.%¢ 6R, R6 n.2), 529 P.2d 66, 78 n.21,

118 Cal.Rptr. 3¢, 26 n.21 (1974).

EPA's interpretation of the Clean Water Act to allow
continuation of expired permits is based in part upon 2 provision
of the Administrative Procedure Act. See 5 U.S.C. & §58(c). But
the ryle that 2 federal agency's interpretation of a federa) act is
persuasive authority in interpreting a stote statute patterned
efter the federal act is not 1imited to instances where the federal
agencv's inte-oretation is based solely on the language and
lecislative history of that particular federal act. The rule also

mary oroperly be apnlied where the federal egency's interpretation
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is based upen the need to harmonize that particular federa) act
with other related federal acts. This principle is recognized, at
Teast implicitly, by }he Legislature's declared intent, in enacting
Chapter 5.5 of the Porter-Cologne Act, to authorize the state to
implement the provisions of the Clean Water Act *and acts

amendatory thereof or supplementary thereto". § 13370 (emphasis

ddded): see § 13377,

. Consistent with EPA's interpretation of the Clean Water
Act, the state board has adopted requlation providing for
continuation of expired permits, but only "{f all requirements of
the federal NPDES regulations on continuation of expired permits
ore complied with“. 23 Cel. Admin. Code § 2235.4. As the agency
charged with implimentation of the Porter-Cologne Act, the state
board’'s interpretation of the Act §s entitled to great weight.
Pacific Leoa) Foundation v. Californfa Unemployment lnsurance

Appeals Board 29 Cal.d 10), 111, 624 P2d 244, ?98-99.

172 Cal.Rptr. 104, 10R.99 ()981). Thus, waste discharge

requirements are for a2 fixed term not to exceed five years. See
40 C.F.R. § 122.46(a). Waste discharge requirements may not be
extended beyond that five year period, except as provided under

40 C.F.R. § 122.6. See id. § 122.46(d).
E. Authority to Allow Transfer of Permits

State law provides authority to allow transfer of permits
if the State Director is notified in writing at least thirty days

in advance of the provoosed transfer date, notice includes a written
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1reement between the existing and new permittees containing a
specific date for transfer of permit responsibility, coverage, and
liability between them, and the Director does not notify the
existing permittee and the proposed permittee of the Director's
intent to modify, revoke and reissue, or terminate the permit.
Federal Authority: 40 C.F.R. $8 122.41(1)(3), 122.61(bd).
State Authority: § 13377; 23 Ca). Admin. Code § 2235.2.
Remarks: Chapter 5.5 of the Porter-Cologne Act authorizes
the state and regional boards to issue permits for point source
discharges, in the form of waste dischﬁrge requirements, "as
recuired or authorized®” by the Clean Water Act. & 12377. State
board reoulations require that waste discharage requirements for
point source discharges be “issued and sdministered” in accordance
with EPA's NPDES program regulations. 73 Cal. Admin. Code
$ 2235.2. Tre aoplicable EPA regulations include provision for
dutomatic transfer of KPDES permits, but only 1f specified
conditions are met. 480 C.F.R. € 122.61(b). Accordingly, the state
and regional boards may allow automatic transfer only where the
conditiors specified in 40 C.F.R, ® )22.61(b) are satisfied.
Ctherwise, weste discharge requirements must be modified or revoked
anc¢ reissued in order to allow & change in ounershi§ or operational
control. See id. § 122.61(a).
Even for non-point discharges, waste discharge
requirements ordinarily must be modified, or new waste discharge
requirements issued, to allow the discharge from 2 facility to

continue 2fter 2 change in ownership. Waste cischarge reguirements
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ére the personal responsibility of the discharqer; they are issved
to the discharger, not the facility. See § 13260. In some limited
circumstances, however, a transfer may be permissible under the . !
terms of the waste discharge requirements. If waste discharge
requirements apply to o cotegory or class of dischargers, as in the
case of 2 general permit, or if the waste discharge requirements
expressly allow transfer upon satisfaction of specified conditions,
waste discharge requirements may apply to and authorize discharge
by 2 new owner without being modified or reissued.

For point source discharges, waste discharge requirements
must include certain permit conditions provided for under

applicable EPA reoulations. See 40 C.F.R. § 122.41; § 13377:

22 Calf Admin. Code § 22235.2. These conditions include & provision

that transfer mavy he allowed only after proper notice to the state

program director, who may require that the permit be modified or : :

3,

revokec and refssued before the transfer. See 40 C.F.R.

§¢ 122.4111)(2), 122.61. Although the regiona) board may not
celegate authority to issue waste discharge reauirements, the
duthority to obiect to a proposed transfer, and require that the
waste discharge 'eouirem;nts be modifed or reissued, may be
delegated to the executive officer. See § 13223. 1In ddministering

the permit condition allowing for permit transfers, the executive

COwChcC

officer must follow the requirements of 40 C.F.R. § 122.61. See
22 Cal., Admin. Code € 22235,2.

The Porter-Cologne Act also establishes personal

responsibility for persons discharging or proposing to Cischarge : JJ

5a, . r -
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waste to file 2 report of waste discharge. &8 122640, 13276, Byt
this requirement may be waived in appropriate cases. Section 13376
requires that persons discharging or proposing to discharge waste
into navigadble waters file s report of waste discharge in
compliance with section )3260. Section 13260 establishes a

parallel reguirement for al) point and mon-point discharges,

. Section 13260, which applies to point source discharges to the

extent that it is consistent with Chapter 5.5 of the Porter-Cologne
Act and federa) requirements incorporated into Chapter 5.5 of the
Porter-Cnloone Act, allows the regional) board to waive the filing
of 2 report of waste ¢ischarge where the waiver §s not ag2inst the
public interest. &£§ 13260(b), 13269; see § 13272. 1In providing
that reports of waste discharoe be filed in accordance with the
procedures set forth in section 13260, which in turn allows for a
waiver of the filing requirement in aporopriate cases,
sectior 17376 allows for a waiver of the filino reguiremenrt where
consistent with EPA regulations.

For point source discharges, » report of waste discharge
is the eouivalent of an NPDES permit application. See
22 Col. Admin. Code & 2225(b). Accordingly, the state anc regional
boards cannot waive the filing of a report of waste discharge under
circumstances where an NPNES permit appTiE;tion {s required under
the Cleen Water Act anc EPA regulations. See §§ 13269, 13370,
13276. Moreover, uher; EPA regulations require the filing of a
complete application before an NPDES permit may be issued, see

an C.F.R. L 122.3(2)(2), ihe state anc¢ reogional boards cannot issue

§§.
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waste discharge requirements before a complete report of waste
discharoe is filed. See € 12377; 23 Ca). Admin. Code §§ 2235.1,
2235.,2.

In some circumstances, EPA regulations allow the states to
Tssue or modify NPDES permits without requiring that o permit
application be filed. For example, no application is required for
- minor modifications in an NPDES permit. See 40 C.F.R. § 122:63;
cf. 1d. § 124.5(c) (an application may de recuired for modification
for cause). Accordingly, the state dboard has interpreted the
Porter-Coloane Act and state board regulations not to require the
filing of a report of waste discharge for minor modificstions
provided for under an C.F.R. € 127.62. State Water Resources
Contro) Board, Office of the Chief Counsel and Division of
Technizal) Services, Guidelines on Application of Fee Schedule R
(March 29, 19Ra), |

Similarly, EPA requlations do not require that a report of
w2ste discharoe be filed, or that the state program director
formally rocdify the permit, where the conditions for automatic
transfer are satisfied. See 40 C.F.R. € 122.61; cf. id.
§£122.62(0)(2) (2 permit m2y be modifiec to reflect an automatic
transfer). . The state boarc¢ has interpreted the Porter-Cologne Act
and state board regulations to 21low for automatic transfers of
waste discharge requirements, without filing of 2 report of waste
discharoe or formal modification of waste discharge requirements,
where automatic transfers are permitted under 40 C.F.R.

€ 122.611b). State Water Resources Control Board, Nffice of the
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Chief Counsel and Division of Technical Services, Guidelines on
Application of Fee Schedule 10-11. An administrative sgency's
interpretation of the statutes and regulations it enforces is

entitled to areat weight unless clearly erroneous. Pacific Lega!

Foundation v. California Unemployment Insurance Appeals Board,

29 Cal.3d 101, 111, 624 P.2d 244, 298-99, 172 Cal.Rptr. 194, 198-99
(1981).

F. Authority to Issue General Permits

The state has authority to issue general permits in
accordance with the Clean Water Act and EPA regulations.

Federal Authority: Clean Water Act section 40240 C.F.R.
€ 122,28,

State Authority: § 13377; 23 Ca). Admin. Code § 2225.2.

Remarks: Chapter 5.5 of the Porter-Cologne Act is
patterned after the Clean Water Act. Although neither the Porter-
Coloone Azt nor the Clean Water Act expressly authorize genera)
NPDES permits, the federal courts have construed the Clean Water

Act to authorize issuance of general permits. Natural Resovurces

Defense Counsel v. Costle, S56P F.2d 1340 (1877). Where a stace

statute is patterned after 3 federal act, decisions of the federal
courts dnterpreting the federal act are persuasive authority ss to

how the state statute should be interpreted. Kaplan's Fruit and

Produce Co.  Superior Court, 26 Cal.3d €0, 65, 603 P.2¢ 134),

1343, 160 Cal.Rptr. 745, 747 (1969). The authority to issue waste

discharge requirements "as reouired or authorized" by the Clean

57.

R0066075

!



Water Act, € 17277, includes the duthority to fssue general NPDES
permits,

The Porter-Cologne Act has been interpreted to authorize
fssuance of general waste discharge requirements. See e.g.,

23 Cal. Admin. Code § 2524(c). This interpretation spplies to
point-source discharges subject to the NPDES program to the extent
that issuance of general waste discharge requirements for point
source discharges would be consistent with the requirements of the
Clean Water Act. § 13372.

Waste di;charge requirements for point source discharges
must apply and ensure compliance with a11 applicabdle provisions of
the Clean Water Act and EPA regulations. See § 13277: 23 Ca).
Admin. Code * 2235.2. EPA has issued general permit regulations.
See ¢ C.F.R. § 177,28, Accordingly, any waste discharge
requirements issued as general permits for point source discharges
to waters of the linited States must be fssued in accordance with
an C.F.R € 122.28.

The state's authority to issue genersl permits is not
inconsistent with the provisions of the Water Code and state board
regulations that require any person discharging or proposina to
discharge wastes to file » report of waste discharge. §§ 13260,
13276; 23 Cal. Admin., Code § 2235.1(a). Subdivision (b) of
section 13260 specifically provides suthority to the regional
boards to waive the reporting requirement for 2 specific discharge
or type of discharge, See §§ 13269; 13376 (reports of waste

discharge for poin: source discharges to navigable waters shall be
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filed in compliance with the procedures set forth in

section 13260.) Under sections 13369 and 13372, a waiver would
ﬁave to be consistent with the Clean Water Act and regulations
promulgated by EPA. For discharges subject to a general permit,
such 2 wafver would be consistent with the NPDES program because
the regulations implementing the program specify that a permit
applica;ion is not required for persons covered by a genera)
permit. 40 CFR €122.21(a).

State board reaulations require that "any person
discharging or proposing to discharge” from 2 point source file a
report of waste discharge.” 22 Cal. Admin. Code § 2235.31(2). This
provision must be read in light of another subdivision of the same
reculation, which states that "each report of waste
discharge...shal) be filed...in compliance with the applicable
feceral regulations governing the NPDES program”. 1d.

§ 2235.1(c). The apoIicab1e federa) regulations provide that no
permit apclication need be filed for discharges which are subject
to ¢ genera) permit. 40 C.F.R. § 122.21(a). It would make 1ittle
sense to reauire 2 permit application from 2 person who §s dlready
permitted to make the discharge. Thus, the state board's NPDES
requlations canhot reasonably be interpreted to reauire a person
who already is permitted to make the discharge under a valid
general permit tc file 2 new report of waste discharge for the
permitted discharge, except where the state board or a regional
board requests sudbmission of a report of waste discharoe for an

individual permii. See 40 C.F.R. § 122.28(b)(2).
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G. Authority to Apply Recording, Reporting, Monitoring, Entry,

Inspection and Sampling Requirements

1. Monitoring, Recording and Reporting
State law provides authority to require any permit holder
or industrial user of a publicly swned treatment works to: )
] Establish and maintain specific records;
0 Make reports;
() Install, calibrate, use ard maintain monitoring equipment
or methods including, where appropriate, biological
monitoring methods;
o Take ﬁawp!es of effluents in accordance with the methods
mentioned above; and

° Provide such other information as m3y reasonably he

required. -

Federal futhority: Cleam Water Act sections Wa(iV2)(R)
and (B), R20F, a02(b)(2), 4N2(b)(0); 40 C.F.R. §§ J22.81(h),
127.81(§), 122.241(1), 122,42, 127.88(f), 122.48(g), 122.841(%)
172.48(4), 122.08, 403.7, 403.2, 402.10, 202.]2.

State Authority: §§ 105R, 13267, 13277, 13383; 23 Cal.
Admin. Code €§ 2230(c), 2235.2, 2235.3.

Remarks: Section 13382 is patterned after
section 308(a)(A) of the Clean Water Act. Compare § 13283 with
Clean Water Act section 308(a)(A), 32 U.S.C. § 131R(a)(A).

Pursuant to section 12387, the state and regiona]l boards may impose
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recording, repnrting, monitoring, fnspection and sampling
requirements, to the same extent as these requirements may be
imposed by EPA pursuant to section 308 of the Clean Water Act.
These requirements may be applied, independent of any conditions
imposed in waste discharge requirements, to any person who
discharges pollutants to waters of the United States or who
introduces pollutants into publicly owned treatment works, See
$ 13383, |

In addition, recording, reporting, monitoring, entry,
fnspection and samoling requirements may be imposed as a condition
of waste discharpe requirements. Waste discharge requirements must
apply and ensure compliance with 1) NPDES program requirements.

5 12277: 22 Cal. Admin. Code § 2225.2. Applicable NPDES progrem
reouirements include requirements for imposition of recording,
reporting, monitoring, entry, inspection ang sampling reauiremenfs
a5 2 concition of NPDES permits. See 40 C.F.R. §§ 122.41, 122.42,
122.24, 122 ,48F, 403.7, 402.8, 402,12,

The state ancd regional boards' authority to apply
recorcine, reporting, monitoring, entry, inspection and sampline
requirements pursuant to Chapter 5.5 of the Porter-Cologne Act s
supplemented by other provisions. See § 13372. This supplementary
duthority authorizes the state and regional board to require eny
state or loca) aeency, or any person discharging or proposing to
discharge from 2 poirt or non-point source or into 2 community
sewer systerm, to submit technical) or monitoring reports. §§ 12165,

13267. The reaion2) boards may also enter and inspect the
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facilities of any persons, including but not limited to,
dischargers and industrial users, to determine compliance with the

requirements of the Porter-Cologne Act. See § 13267.

2. Entry, Inspection and Sempling

State law provides duthority to enable authorized
representatives of the state, and publicly owned treatment works
with approved pretreatment programs, upon presentation of such
credentials as may be required by law, to:

© Have a right of entry to, upon, or through any premises
of 2 permittee or of an industrial user of » publicly.
owned treatment works fn which presises an effluent
source is located or in which 4ny records are required
to be maintained.

0 At reasonable times to have 23ccess to and copy any
records required to be maintained;

¢ To inspect at reasonable times any required monitoring
equipment or method;

o To inspect at reasonable times any collection,
treztment, pollution management, or discharge
facilities required under the perait; and

0 Sample or monitor at reasonable times, for the purpose
of assuring permit compliance or as otherwise
duthorized by the Clean Water Act, any sudstance or

parameters at any location.
Federal kuthority: Clean Water Act sections 1inR,

62.

R0066080




£72(b)(2), 402(b)(0): &0 C.F.R, 8§ 127.81(1), 402.8, 402,10,
403,12,

State Authority: §C 183, 186, 1058, 10RO, 13721, 13267,
13377, 12382; 21 Cal. Admin. Code & 2235.2.

Remarks: The state and regional boards have the power to
conduct investigations. &§ 183, 13267(a); see § 13163. As part éf

these investigations, the state and regional boards |y

° Conduct sampling or monitoring;
° Inspect records, facilfties, and monitoring equipment: and
0 Issue subpoenss to require production of evidence. See

€8 182, 186, 1080, 13221, 13267(b), 12267(c); Cal. Gov't
Code § 11]81,
The state anc reaqional boards have broad powers to conduct
investioations of “the quality of any waters of the gtate".

€ 12267(a): see € 1R3: Joseph v. Masonite Corp., 148 Cal.App.3d 6,

9, 105 Cal.Rotr. 629, €30-31 (1982). These investigations may be
conductecd fer any purpose necessary to carry out the power of the
boards inclucing "establishing or reviewing any water quality
control plar, or waste discharge reouirements, or in connection
with any action relating to any plan or requirement or duthorized
by the Porter-Cologne Act". €8 JR2, 13267(a2). The boards have
Authority under their investigatory powers to conduct sampling or
monitoring, inspect records, focilities, and monitoring equipment
anc issue su':cenas to require the production of evidence. §§ 183,
186, 1080, 13271, 13267(b), 13267(c); Cal. Gov't Code € 1118].

The power to investigate includes the authority to use
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different investigation methods, including inspection, sampling,
and other forms of surveillance and monitoring. The plain meaning
of the phrases “investigate the quality of any waters of the
state,” § 13267(a) and "inspect the facilities of any person”
Tncludes monitoring and surveillance activities. § 13267(b). The
plafn meaning of the statute is supported by the legislative
history of section 13267.

As orfainally enacted in 1949, section 13Nn55. the
predecessor of section 13267, authorized the regional boards to
“investigate” sources of water poliution. 1940 Cal, Stats.

C. 1549. The Legislature later amended the statute to auihorize
the regional hoards to require submittal of technical or monitoring
reports. 195] Ca). Stats. c. 1139, € 3.5; 1965 Cal. Stats.

c. 1657, § 2n,

The report of the state board to the Legislature, upon
which the Porter-Cologne Act is based, states:

"Regional boards are fncreasing their surveillance

anc¢ monitoring activities to determine

dischargers' compliance with requirements to check

on dischargers' self-monitoring programs, and to

develop long-term policies....An expanded and

imoroved monitoring and surveillance program s

essential to an adequate water quality contro)

prooram, and should be established."

Recommenced Changes in Water Ouality Control, Final Report of the
Study Panel to the State Water Resources Control Board, Study
Project, Water NDuality Control Program 17-18 (1969). The Porter-

Coloone Act is intended to implement the recommendations made in

the report. 1906© Cal., Stats. c. 482, ¢ 36. The state and regionsl
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boards' authority to carrv out water quality related investigations
should be interpreted consistent with this legislative intent.

The regional boards also have authority to obtain an
administrative inspection warrant to enter and inspect the
focilities of any direct or indirect discharger to determine if the
requirements of the Porter-Cologne Act are being complied with,

§ 13267(c); see Ca). Civ. Proc. Code § 1822.50, et seq. The
constitutional validity of this procedure was wpheld in Joseph v.

Masonite Corp., 148 Cal.App.3d 6, 196 Cal.Rptr. 629 (1982). The

regional board may enter and inspect facilities without an
administrative inspection warrant {f §t obtains the consent of the
owner, or in an emergency. & 13267(c).

The term “facilities”, as used in Section 13267(c),
applies broadly and includes any premises where an effluent source,
monitoring ecuipment, or records required under the Porter-Coloone

Act are locater. See, e.0., Joseph v. Masonite Corp.,

148 Cal.App.3d 6, 105 Cal.Rptr. 629 (unimproved timberiand). The
facilities that may be inspected include, but are not limited to,
the facilities of any person who discharoes pollutants from a point
source or any industrial user of a publicly owned treatment works.
See §§ 13267(b), 13267(c). As used in section 13267 and other
provisions of Chapters & and § of the Porter-Cologne Act, the term
“discharge” includes discharges into community sewer systems. See
§ 13301; cf. & 132€3(a) {waste discharpoe requirements are not
requirec for "discharges into & community sewer system™).

Kherever a reoional board may exercise powers of entry and
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inspection, as.provided under section 13267, the state board may
3150 exercise those powers upon review of the regional board's
action or failure to act. & 13320(c).

The boards' inspection authority provided in section 13383
31so extends to inspection of any effluent source, fncluding the
focilities of an industrial user discharging into a publicly owned
treatment works. The subjéct of section 13383, as expressed in the
first sentence, is “dischargers of polluters or dredqed or fill
material to navigadble waters or to pudlic treatment systems®. In
the second sentence, the Legislature provides that the boards may
inspect “the facilities of any discharger of pollutants or dredged
or fill material”. The phrase "discharger of pollutants or dredged
or fill material™ is used in the second sentence without
liritation. Therefore, the reference in the second sentence to
"discharger” is at least as extensive 2s the reference to the first
sentence, which specifically includes discharqers te public
treatment svstems,

Section 13373, which provides that, as used in Chapter 5.5
of the Porter-Coloone Act, the term "discharge” shall have the same
meaning as in the Clean Water Act, does not exclude dischargers to
public treatment systems from the inspection duthority set forth in
section 13283, Such interpretation is directly contrary to the
express reference to "dischargers...to public treatment systems”
and therefore it should be avoided. Moreover, such interpretation
would be inconsistent with the legislative intent that the state

enc regional boarcs have 2)1 powers of entry, inspection,
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monitorino and sampling as required vnde? the NPDES program, which
encompasses both direct and indirect dischargers. See generally

€ 13270, 13270.5. 1In addition, the Clesn Water Act 2lso uses the
term “discharge” to refer to discharges to public treatment
systems. See Clean Water Act sections 301(bI(1)(AN(14), 307(b)(1),
307(c), 209(a)(6), 32 y.5.C. §§ 13111 (AN (14), 1317(b) (1),
13317{c), 1319(a)(6).

Persons subject to waste discharge reouirements for point
source discharges are also required to permit entry, access to
documents, inspection, sampling and monitoring as a condition of
waste discharge requirements. Waste discharge requirements must
epply and ensure compliance with all NPDES program requirements.

§ 12377: 22 Cal. Admin., Code & 2235.2. Applicable NPDES program
requirements include a reguirement that al} NPDES permits include o
condition requiring the permittee to #1low entry and inspection by
the NPRES program director. 40 C.F.R. € 122.41(1).

The Porter-Coloone Act and state board regulations also
estahYicrn reguirements for publicly owned treatment works to
prepare and submit pretreatwent programs for state o- regional
boarc aporovel. See §§ 13262, 13377: 22 Cal. Admin. Code &% 2223,
2235.2, 2235.2. Far publicly owned treatment works subject to
80 C.F.R. part &0, the state and reqional boards may not spprove »
pretreztment procrar unless the publicly owned treatment works has
adequate lega) duthority to enter and inspect the premises of any
industrial user. See § 12377; 23 Cal. Admin. Code § 2235.2;
4c C.r.p, €L 127.84(3), 402 ,8{f).
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The authority for a publicly owned treatment works to

require industrial users to allow entry and inspection may be

| %

O
provicded as a condition of a contract between the pubdlic entity and L
the industria) user. 40 C.F.R. § 403.8(f)(1). Colifornia state ’
Taw expressly authorizes all public entities that own or operate .
Public treatment works to enter fnto contracts with fndustria) ;2
-users. Cal. Gov't Code § 54738. The duration and terms of the E;
contract shall be those which the public entity owning o} operating
the plant determines to be in its best interest, 1d. § 54732,
Clesrly, this authority to enter contracts with industrial ysersg
subject to those terms as are in the best interest of the pudlic

entity includes authority to require as a condition of the contract

thet the industrial user allow entry, inspection, monitoring,
samplino, and access to documents. The pub!it entity may also rely
On any entry and inspection duthority provided by its own charter b
or enabling act to demonstrate that it has the autho}ity necessary

to obtain approval of its pretreatment program. See id.

§ 54739(2).

2. Comdliance Evaluation

St2te law provides duthority to receive, evaluate, retain
and investicate for possible enforcement action 21) notices and
reports reaquired of regulated persons, and determine compliance
with NPDES program reauirements independent of information supplied
by requlated persons.

Federal authority: .Clean Water Act sectiors 308,
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402(bv)(2), a02(b)(Q); 40 C.F.R., § 123.26.

State Authority: §%€ 182, 186, 1058, 1080, 13221, 13267,
13282,

Remarks: The state and regional boards have the authority
to conduct investigations, as part of which they may recefve,
evaluyate, retain and fnvestigate any notices and reports required
of regulated persons. See §§ 183, 186, 1080, 13221, 13267. As
part of these investigations, the s}ate and reafonal bdoards may
21s0 conduct their own monitoring and sampling, or subpoena witness
or documents, to obtain information independent of information
supplied by requlated persons. See id.

Section 13383 is patterned after section 308 of the Clean
Water Act, and qivés the state and regional boards powers of
inspection, monitoring and entry comparable to EPA's powers under
section 308 of the Clean Water Act. (ompare § 13383 with Clean
Water Act section 208, 23 U.S.C. & 1218. As such, section 13383
provides ample authority, both to receive and evaluate information
required to be provicded by regulated persons ar¢ to ohtain
information independent of information supplied by reoulated

persons,

H. Authority to Make Determinations on Request for Pretreatment

Program Approval and Remova) Allowances

Staf  law provides duthority to approve or deny:
0 Requests for Publicly owned pretreatment progrem

ecorcvel, in accordance with the reguirements of
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40 C.F.R. §§ 403.8 and 403.11;
© Requests for authority to reflect removals achieved by
the publicly owned treatment works, in accordance with

the requirements of any applicable regulations.

Federal Authorfty: Clean Water Act sections 307(b),
402(b)(8); 40 C.F.R. §§ 122.44(3); 403.7, 403.8, 403.9, 403.10,
403.11.

State Authority: §§ 1058, 13363, 13370.5, 13377; 23 Ca).
Admin. Code §§ 27233, 2235.%1, 2235.2, 2235.3.

Remarks: In issuing waste discharge requirements for
publicly owned treatment works which discharge from » point source
to waters of the United States, the state and regional boards must
Apply aned ensure compliance with al) applicable EPA requlations.

§ 17277; 23 Cal. Admin. Code §§ 2235.1, 2235.2.

Applicable EPA reculations include regulations requiring
publicly owned treatment works to prepare pretreatment érograms and
Submit these programs to the “approval authority". 40 C.F.R.
€8 a02.9, 402.9, 203.11. Uoon EPA approval of a state pretreatment
program, the state program director hecomes the "approval
suthority™. 1Id. € 402.3(c). The state program director's actions
in reviewino and approving pretreatment programs are part of the
state's NPDES proorar. See Clean Water Act section 802(b)(8);

22 y.s.c. § 1222(b)(8), 40 C.F.R. &% 122.84(§), 373.25(0)(37).
402.1(b)(3).

Similarly, EpPA regulations reouire that reouests for
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duthority to reflect removals achieved by a publicly owned
treatment works must be submitted for épproval by the “approval
duthority™. But 2 federal court has set aside EPA's remova)

Credits regulation. Natura) Resources Defense Council, Inc. v.

United States Environmenta) Protection Ageac!. 790 F.2d 289 (D.C.

Cir. 1986). Where the approval authority is EPA, or a state which ,
relies on prospective incorporation by reference to incorporate al)
currently applicable regulctions. there is no currently applicable
removal credits regulation to be applied by the aooroval
duthority. Thus, even after the state and regional boards become
the "approval duthority" for purposes of pretreatment program
approvals, the state and regional boards will not be duthorized to
dpprove revisions of pretreatment standards to reflect removals
unti) EPA promulcates 2 new removal credits regulation. Once EPA
promulgates 2 new regulation, it will dutomatically be incorporated
into the state proagram. See ¢ 13377; 23 Cal. Admin, Code
€ 2235.2. Once the state ang reqional boards become the "approval
duthority" and TPA promulgates a new removal credits regulation,
the state's NPDES proaram will {nclude review and aoproval of
revisions of pretreatment standards to reflect removals. See Clean
Water Act sections 307(b), 402(b)(8), 33 u.Ss.C. §§ 1217(b),
1342(b)(R); &0 C.F.R. § 122.48(3), 123.25(8)(37), 803.1(b)(3).
Waste discharoe requirements issued pursuant to
Chepter 5.5 of the Porter-Cologne Act must be issued and
administered in 2ccordance with 811 currently applicahble Clean

water 4ct NPDES procram reaulations. § 13377, 22 Cal. kdmin, Code

M
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§8 2235.1(c), 2275.2; see § 13370.5. The authority to approve or
deny pretreatment programs is part of the authority to fssue ang
administer waste discharge requirements in accordance with NPDES
program requirements. 1d. In addition, the Porter-Cologne Act and
state board regulations provide authority to require publicly owned
treatment works to prepare and submit pretreatment programs,
whether or not the treatment works discharge to waters of the
United States. See § 13263; 23 Ca). Admin. Code §§ 2233, 2235.2.

I. Authority to Make Determinations Concerning Application of

National Pretreatment Standards to Industrial Users

Stete law provides authority to:

0 Make a determination as to whether or not an industrial
user falls within 2 particular industrial subcateaory,
in accordance with 80 C.F.R, € 403.6; and

© Deny or recommend approval of requests for
fundementally different factor variances for industrial
users, in accordance with section 201(n) of the Clean

Water Act and applicable EPR reoculations,

Federal Authority: (lean Water Act sections 301(n),
402(b)(1)(A), 402(b)(8);: 40 C.F.R. €§ 202.6, €03.10, 403.12.

State Authority: &§ 186, 13225, 13270, 13370.5, 123277,
12363, 12205, 132R€, 13387.

Remarks: Chapter 5.5 of the Porter-Cologne Act authorizes

the state and reaional boards to apply and enforce Clean Water Act
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pretreatment standards a9ainst industrial users of publicly owned
treatment works. See §§ 13383, 13385, 12386, 13387. Chapter 5.5
of the Porter-Cologne Act 21so directs the state board to develop »
state pretreatment program for EPA approval. § 13370.5. 1Included
in this authority to epply pretreatment standards to industrial
users is the authority to make any decision which must be made as
part of state pretreatment program to determine how Clean Water Act
pretreatment standards should be applied to any particular
industrial user. § 186.

Under Cal{fornia law, an administrative sgency's powers
are not limited to those expressly granted by statute.
Administrative officials may exercise such additional powers as are
nezcessary for the due and efficient administration of those powers
ex>ressly granted by statute or which may fairly be implied by the

expressly oranted powers. Rich Vision Center v. Board of Medical

Examiners, 144 Cel.App.3¢ 110, 11&, 192 Ca).Rptr. 455, 857 (19P3).
The Water Code expressly provides that the state board "shall have
such powers...2s may be necessary or convenient for the exercise of
its duties authorized by law", §& JR6E.

The state and regiona) boards are authorized to issue
waste discharoe requirements that require publicly owned treatment
works to have and enforce pretreatment proarams which implement 21)
applicable Clean Water Act pretreatment standards. See § 132377:

23 Cal. Admin. Code §§ 2232, 2235.1, 2235.2, 2235.3. See generally
a0 C.F.R. §f 122.84(§), 403.8. The state and reaiona) board are

21so duthorizecd to enforce 211 applicable Clean Water Act
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pretreatment standards directly against industrial users.

§6 13385, 123R6, 13287, See Appendiz at A-8 - A-9. The suthority
to make determinations on applicability of specific categorical
pretreatment stancdards to particular {ndustrial users is reasonably
necessary to the fair and efficient sadministration of a program to
enforce pretreatment standards. Therefore, the power to make these
"determinations fs implied by the staote and regional boards' express
powers to apply and enforce Clean Water Act pretreatment
standards. 1n acting upon 2 request for a determination as to
which industrial category applies to an fndustria) user of a
pubYicly owned treatment works, the state and regional boards will
follow the procedures set forth in 40 C.F.R. & 803.6(2). See

23 C21. Admin., Code § 2235.2.

l

The suthority to make recommendations on variance requests

is also reasnanadly necessary to the efficient administration of the.—

stete 2nd reoional boards' powers to enforce pretreatment
standards. This authority is required tc obtain approval of a
st2te pretreatment program, and an approved state pretreatment
program is a necessary part of a state NPDES proaram. See
60 C.F.R. 8§ 122.25(8)(37), 402.10(a), 803.10(f). The goa) of
statutory interpretation is to ascertain the intent of the
Legislature so that the purpose of the law can be effectuated.

People v. Shirokow, 76 Cal.3d 301, 306-07, 605 P.2d RS9, B63-6¢,

162 Cal.Rptr. 3C, 24 (1980). The Legislature has declared its
intent that Chapter 5.5 of the Porter-Cologne Act provide the

authority for the stete to implement & state NODES proqgram and &

78,

R0066092

|

LN HQQ

'

e Y

o



state pret-eatment program. &8 J2270, 12370.5. To effectuate this
legislative intent, the state and regional boards' express power to
enforce pretreatment standards should be construed to include the
power to deny or recommend approval of varfance requests, as
provided for under section 301(n) of the Clean Water Act and
403.1(f)(1). 1In acting on variance requests, the state and
regional boards will apply section 301(n) of the Clean Water Act
and, to the extent they have not been superseded by section 301(n)
of the Clean Water Act, the criteria and procedures set forth in
40 C.F.R. € 403.12. See § 12377; 23 Ca). Admin. Code § 2235.2.
Other sections of the Porter-Cologne Act provide
additional authority to make determinations or recommendations
concerning pretreatment standards applicable to particular
industrial ysers. The state board is designated as the state water
pcllution centrol aqency for a2l purposes stated in the Clean Water
Act, and is authorized to exercise any powers delecated to the
state by the Clean Water Act. § 12160. The Legislature provided
this authorization in anticipation of the Federal Water Pollution
Control Act Amendments of 1972 (now known as the Clean Water Act).
23 0.5.C. € 125) et seq. The clear intent of section 13160 is to
provide authority for the state board to take actions that the
Clean Water Act authorizes a state to take as part of the programs
established by the Clean Water Act. At & minimum, section 13160
duthorizes tr state board to make any determination or
certification as to the applicability of regulatory standards, and

to issue or deny anry conzuyrrence in a variance reauest, that may be
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provided for under the Clean Water Act or EPA regulations

implementing the Clean Water Act.

J. Authority to Require Notice of Introduction of Pollutants into

Publicly Owned Treatment Works

1. New or Substantially Changed Introductions of Pollutants

State law provides authority to require in permits issued'
to publicly owned treatment works that the permittee give notice to
the state permitting authority of any:

0 New introductions into the treatment works of
pollutants from any source which would be s new source
3s defined in section 306 of the Clean Water Act if the
source were discharging pollutants directly to waters
of the United States;

0 Mew introductions into the treatment works of
pellutants from any source which would be 2 point
source subject to section 301 of the Clesn Water Act if
it were cdischarging pollutants directly to waters of
the United States:

o Suvbstantial changes in volume or character of
pollutants introduced into the treatment works by a
source introducino pollutants into the treatment works

at the time of issuance of the permit.

Federa)l Authority: Clean Water Act sections 304(1)(2}(A)
and (B), 308, 402(b)(8); 40 C.F.R. § 122.82(b).

76.

R0066094




State Authority: Cal. Gov't Code sections %a728, 54729,
54740; &8 1088, 13267, 13377, 13383; 23 Cal. Admin. Code § 2235.2.

Remarks: The Clean Water Act snd EPA regulations require
that permits issued to publicly owned treatment works include
conditions requiring notice to the state program director if
pollutants are introduced from a new industria) source or if there
-are substantial changes in the pollutants introduced. Clean Water
Act section 402(b)(8), 33 U.S.C. § 1342(b)(8); 40 C.F.R.

§ 122.42(b). The state and regional boards' authority to issue
waste discharge requirements which spply and ensure compliance with
811 applicable provisions of the Clean Water Act encompasses the
authority to incorporate the required permit condition. See

§ 12377; 22 Cal, Admin. Code & 2225.2.

Authority for municipalities thet own or operate publicly
owned treatment works to comply with the reporting requirements set
by section 402(b){8) of the Clean Water Act and AN C,F,R.,

§ 122.42(b) is encompassed within the municipalities' authority to
set and enforce pretreatment requirements. See Cal. Gov't Code

¢ 5273p, 58720, Ea748D,

2. Introductions Subject to Pretreatment Standards

State law provides authority to require in permits issued
to publicly owned treatment works thst the permittee identify in
terms of character and volume of pollutants any significant source
introducing pollutants suhject to pretreatment standards under

section N7 (p) cf the Clean Water Act.
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Federal Authority: Clean Water Act sections 207(b),
402(b)(8); 40 C.F.R. § 122.44(%).

State Authority: Cal. Gov't Code €§ 54728, 54729, 54740,
$§ 1058, 13267, 13377, J3383, 23 Co). Admin. Code § 2235.2.

Remarks: The Clean Water Act and EPA regulations require
that permits issued to publicly owned treatment works include
.conditions requiring the permittee to fdentify significant
fntroductions of pollutants into the publicly owned treatment works
1f those introductions are subject fo pretrestment standards.
Clean Water Act section 402(b)(8), 33 U.S.C. & 1282(b)(R),
40 C.F.R. § 122.44(j). The state and reoional boards' authority to
issue waste discharge requirements which apply and ensure
complience with all NPDES prooram requirements encompasses the
duthority to estahlish the necessary permit conditions. See
€ 123387: 23 Cal. Admin. Code § 2235.2. -

' Authority for municipalities which own or operate publicly ”

owned treatment works to comply with the reporting requirements set
by section 202(b)(8) of the Clean Water Act and 40 C.F.R.
$122.84(3) is encompassed within the duthority to set and enforce
pretrestment requirements. See Cal. Gov't Code §% 54738, 5473¢,
54740,

K. Authority tn Ensure Compliance by Industrial Users with

sections 204(b), 207 and 308 of the Clean Water Act

State low provides authority to ensure that any industrial

user of a pudlicly ownec treatment works complies with Clean Water
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Act reoquirements concerning:
0 User charges pursuant to section 204(b);
0 Pretreatment standards pursuant to section 207; and

0 Inspection, monitoring and entry pursuant to

sectfon 308.

Federa) Authority: Clean Water Act sections 204(b), 307,
308, 402(b)(9): 40 C.F.R. §§ 35.929, 35.935-19, 122.44(J),
122.44(n), 403.8.

State Authority: Cal. Civ. Proc. Code § 18272.50 et seq.:
Cal. Gov't Code 8§ 54738, 54739, 54740; &8 13267, 12268, 13370.5,
13277, 133R2, 12385, 13386, 12387, 23 Cea). Admin. Code §§ 2232,
2235.2, 22%5,3.

Remarks: State law provides authority for the state and
recicnsl boards to require industrial users to comply with
sections 204(b), 307 and 208 of the Clean Water Act in two
different ways. These requirements may be enforced directly
do2inst incustrial users, or they may be enforced indirectly,
through wa2ste discharge requirements issued for publicly owned

treatrent works,

Chapter 5.5 of the Porter-Coloone Act expressly authorizes

the state and regional board to obtain injunctive relief upon
failure of an industrial user to comply with any cost or charge
ddopted by 3 public agency under section 204(b) of the Clean Water
Act. § 133B6(b). Chapter 5.5 of the Porter-Cologne Act 2also

provides for civil and criminal penalties, 2s well as injunctive

70.
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relief, against industrial users who violates pretreatment

| %

O

stendards established under section 207 of the Clean Water Act. ‘

€8 13385, 13386, 13387, | L
Section 13383 provides the state and regional boards with

powers to impose monitoring requirements, and with powers of entry, :- :2!

jnspection and monitoring, equivalent to EPA's powers under

section 308 of the Clean Water Act. Compare § 13283 with Clean E;

Water Act section 308, 33 U.S.C. § 1218. These powers apply to A }

industrial users as well as dischargers of pollutants to waters of i

the linited States. § 123383. Fafluyre to comply with recording,

reporting, entry, inspection or monitoring requirements may result

in ¢civil or criminal liability. See Cal. Civ. Proc. Code

§ 1822.57; §% 13267, 13268. The state and regional boards may also

obtain injunctive relief to enfarce the requirements of

section 133R3. § 13386(b). M
Chapter 5.5 of the Porter-Coloane Act authorizes the state

and regionsl boards to issue waste discharge requirements which

n
u
"apply and ensyre compliance with a1l applicable provisions® of the :
Clean Water 2ct., € 13277. The reouirements of sections 204(b),

07, and 0% of the Clean Water Act are applicahle provisions of :
the Clean Water Act; they must be enforced as part of a state NPDES ’.,
program. See Clean Water Act section 402(b)(9), 32 U.S.C. l:,
$ 1282(b)(9). Accordingly, the state and regional boards may

establish conditions in waste discharge requirements requiring that

publicly owned treatment works' apply and enforce the requirements

of sections 20&(b), 307 and 308 of the Clean Water Act against J)

8c.
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industrial users,

Indeed, pretreatment, entry, inspection and ronitoring
reouirements are mandatory permit conditions for wdste discharge
requirements issued to publicly owned treatment works. EPA
regulations require that permits issued to publicly owned treatment
works include conditions requiring the public entity to apply and
enforce pretreatment, entry, inspection and monitoring requirements
ag2inst industrial users. 40 C.F.R. §§ 122.44(3), 403.8; cf. 1d.
§§ 35.929 (construction grant requlation requiring user charges),
35.935-)9 (construction grant requlation requiring pretreatment
proarams), 122.44(n) (qrant conditions that are reasonably
necessary to achieve effluent Yimitations must also be imposed os
permit conditions). Where EPA requlations require that permits
include conditions meeting specified requirements, waste discharge
reouirements issued by the state and regional boards must impose
thos? conditions, unless a stricter requirement is set pursuant to
state lTaw. See € 12277: 22 Cal. Admin. Code § 2725.2,

Stete law provides authority for public entities that own
Or operate treatment works to establish user cherages, and to apply
anc enforce pretreatment stancdards and entry, inspection and
monitoring requirements to industrial users. Cal. Gov't Code

§§ 54738, 58729, 84740.

L. Authority %o lssue Notices and Provide Opportunity For Public

Hearinas
State law provides authority to comply with requirements

Ry.
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of the Clean Water Act. and EPA requlations for State NPDES
programs and state pretreatment programs to:

0 Notify the public, affected states, and appropriate
governmenta) agencies of proposed actions concerning the
fssuance or modification of permits, and approval of
publicly owned treatment works pretreatment prerons;

0 Provide an opportunity for pubdlic hearing, with adequate
notice, prior to ruling on permit spplicetions and
applications for approval of pudblicly owned pretreatment

works pretreatment programs,

Federal Authority: Clean Water Act sections 101(e),
304(9)(21(B), 402(b)(2), 802(b)(4), 402(b)(S), 402(b)(6);
40 C.F.R. &% 124.6, 124.8, 124.10, 124.11, 124.12, 403.11,
tate Authority: Cal. Gov't Code § 11120 et seq.:
6§ 1058, 13167, 12263, 13377, 13278, 13388; 22 Cal. Admin., Code
§¢ 2235.1, 2225.2.

Remarks: Chapter 5.5 of the Porter-Coloane Act and
state board requlations require that waste discharge requirements
apply and ensure compliance with all applicable NPDES program
requirements. § 13377; 23 Ca). Admin. Code §§ 2235.1(¢c),
2235.2. This includes » requirement that the procedures for
processing reports of waste discharge, issuing waste discharge
requirements and approval of Publicly owned treatment works
pretreatment progrems be consistent with public notice and

hearing reouirements established by the Clean Water Act and EPA

R2.
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reo#\atfons. See id,; &8 13378, 12384,

Even where NPDES prooram requirements do not require
notice and an opportunity for a hearing, see, e.g., 40 C.F.R.
§ 122.63, the hearing requirements of the Porter-Coloane Act and
the requirements of the Bagley-Keene Open Meeting Act require
notice and an opportunity for a hearing before the state board or
8 regional board may issue or modify waste discharge

requirements. See Cal. Gov't Code § 11120 et seq.; § 13263.
M. Authority to Transmit Dats and Share Information

State law ofovides suthority to comply with requirements
of the Clean Water Act and EPA requlations for state NPDES
pronrams and state pretreatment programs to:

) Transmit necessary information to EPA, and receive
information transmitted by EPA; and

° Ensure that any informetion obtained or used in the
acdministration of the state prooram is aQailab1e to EPA

without restriction.,

Feder2l Authority: Clean Water Act sections
304(1)(25(8). a02(b)(a), 402(d); 40 C.F.R. 8§ 123,41, 123.42,
123.43, 122.48,

State Authority: Cal. Gov't Code § 6253.1; § 13377;
22 Cel. Acmin. Coce { 22235.1(c), 2235.2.

Remarks: Chapter 5.5 of the Porter-Cologne Act and

state board reoguletions require that waste discharge reqguirements
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for point source discharges be fssued and adminfstered in
dccordance with NPDES program requirements. ¢ 13377; 23 CaY.
Admin., Code § 2235.1(c), 2235.2. Consistent with these
requirements, the state and regfonal boards must comply with al)
applicable provisions of the Clean Water Act and EPA regulations
requiring transmittal of information and information sharing as
part of a state NPDES program or state pretreatment program.

The California Public Records Act, Cal. Gov't Code
§ 6250 et seq., which makes public records available for public
inspection but exempts certain documents frow disclosure, does
rot impose any limitation of the ability of the state and
regionailboards to share information with EPA. The Public
Records Act 2)lows agencies to voluntarfly disclose records that
8re exemp: from disclosure under the Public Records Act, except
where disclosure is prohibited dy other laws. Cal. Gov't Code
§ 6254: see id. ¢ €254.5.

The Memorandum of Agreement for a state NPNES program
must include provisions for sharing informetion with EPA.
40 C.F.R. § 123.22(b)(3). To the extent that the Memorandum of
Rareement provides for disclosure of documents which would
otherwise be exampt from disclosure under the Public Records Act,
execution of the Memorandum of Agreement by the state board
constitutes adoptinn of reauirements that ellow greater access to
documents than required by the minimum stendards set by the
Public Records Act. The Public Records Act expressly allows

state agencies to adopt such requirements for greater access to
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documents:

“Except as otherwise prohibited by law, a state or
local apency may 2dopt requirements for itself which
2llow greater access to records than prescribed by the
minimum standards set forth in this chapter [the Public

Records Act).”
Cal. Gov't Code § 6253.1.

The provision of the Public Records Act which provides
that disclosure of & public record to any member of the pubdblic
constitutes 3 waiver of any exemption from disclosure otherwise
provided by law is not a2 Yimitation on the board's authority to
make information available to EPA without restriction. See Cal.
Gov't Code § A254.5. The secticen which p}ovides'that disclosure
constitutes 2 waiver of any exemption continues:

"For the purposes of this section, before & disclosure

of an otherwise evempt public document to 2 federal

aoency, is made, the federal agency shall agree in

writing to comply with [the Public Records Act)."
Id. The apparent intent of this section is to offer a procedure
by which state a20encies may voluntarily disclose to information
to federal agencies without waivino exemptions from disclosure to

the gencr2l public. Cf. Parrot v. Rooers, 103 Cal.App.%d 377,

383, 162 Cal.Rptr. 75, 78 (1980) (disclosure of information by
one official to another who is subject to the same rules
governing public disclosure does not constitute public disclosure
of an exempt document). It should not be construed to require an
egreement by the federal agency if the state agency is willing to

waive exemptions from c¢isclosure to the genera)l public. The use

R0066103
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of the term "shall” in a state statute is not necessarily
intended to foreclose the exercise of discretion. Cochran v.

Herzog Engraving Co., 153 Cal.App.3d 405, 411, 205 Cel.Rptr. 1, 4

(19R4) (dicta). Furthermore, section 6254.4 exempts certain
disclosures from the requirement that a federal agency agree to
comply with the Public Records Act. Section 6254.5(c) provides
¢s follows: “This section [6254.5) however, shal) not apply to
disclosures...[w]ithin the scope of disclosure of a statute
which 1imits disclosure of specified writings to certain
purposes”. Jd. Information shared with EPA pursuant to NPOES
program requirements fall within the scope of a federa) statute
and federal regulations suthorized by that statute. The
disclosure required when information is shared with EPA is for
certain purposes: information is available for EPA's use, and
may not necessarily be available to the general public. See

40 C.F.R. § 322.8). While EPA generally may disclose fnformatinn
tc the pudlic, the Clean Weter Act and EPA regulations impose
limitations on what may be disclosed. See Clean Water Act
Section 2MR(p), 22 y,.§.0. € 1318(b)); an C.F.R. part 2;: i¢.

€ 123.8),

EPA regulations require that information obtained as
part of the state NPDES program be made available to EPA
"withou: restriction”., &0 {.F.R. ¢ 123.4)., A requirement that
EPA aoree to restrict ¢isclosure of information subject to
disclosure under the Clean Water Act and EPA requlations would

conflict with those reoulations, State dgencies should construe
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state laws so that they may be harmonfzed with federal statutes

and regqulations. Regents of the University of Colifornia v,

Public Employees Relations Board, 130 Ca).App.3d 1027, 1082,

183 Col.Rptr. 298, 30)1-03 (19R3), To avoid any possible conflict
with the Clean Water Act and EPA requlations, the Public Records
Act may be construed so that no agreement from EPA 1s required
before the state shares information with EPA. To the extent that
the Clean Water Act and EPA regulations require or authorize EPA
to restrict public access to information provided by the states,
and EPA decides to use the information for EPA's fnterna)
purposes only, section 6254.5 of the Government Code obviously s
inapplicable. Cal. Gov't Code § 6254.5(c). Where » state agency
sheres an otherwise exempt document with EPA>v1thout restricting
EPR's use of the document, and EPA, as required or authorized by
the Clear Water Act and EPA regulations, discloses the
information to the cenera) public, the state agency's action s
duthorized under provisions of the Public Records Act which 2llow
veluntary disclosure of otherwise exempt documents. Cal. Gov't

Code €& 252,11, 6252,
¥. Authority te Provide Public Access to Information

State law provides authority to make information
available to the public, consistent with the Clean Water Act and
EPR regulations. As part of this sauthority, state law provides:

[ Except insofar as trade secrets would be disclosed, the

followine information is available to the pudblic for

87.
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inspectinon and copying: (1) Any draft or final fact
sheet, permit, permit application, draft permit form or

request for publicly owned treatment works pretreatment

program approval; (2) Any public comments, testimony or

other documentation concerning a permit application or
reauest for publicly owned treatment works pretreatment
program approval;

° The state may hold confidential any information (except
effluent data) submitted subject to & claim of

confidentiality and shown to be information which, 1f

made public, would divulge methods or orocesses entitled

to protection as trade secrets.

° The state may make available to the public any
information obtained pursuant to any monitoring,
recording, reporting, sampling or other investigatory

activities of the state.

Feders) Authority: Clean Water Act sections
30£14)(2)(B), W0RIbL), 402(b)(2), 402(J); &0 C.F.R. &5 322.7(b),
122.7(¢), 122,21, 124.3(2), 124.6, 128.R8, 803,11, 402.14(b),
a02.14(c).

State Authority: Cal. Evid. Code & 1060; Cal. Gov't
Coce 8§ 6252, 6254, 6254.7; §§ 13167, 13267, 12377, 13383;

23 Cal. Admin, Lode & 2235.],

Rer:-ks: Chapter 5,5 of the Porter-Coloane Act and

state board reculations require that waste discharge requirements
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for point source discharges to waters of the United States bpe
issued and administered in accordance with al} NPDES proaram
reouvirements. & 12377, 23 Cal. Admin. Code § 2235.1(¢),
2235.2. lssuance and sdministration of waste discharge
requirements in accordance with NPDES program requirements
includes adherence to 211 requirements for providing public
Access to information. See Clean Water Act section 402(3);

40 C.F.R. $8 122.7(b), 122.7(c), 123.41, 124.3(2), 124.6, 124.8,
403.11, 402.14(b), 403.14(c).

The California Public Records Act, Cal. Gov't Code
§ 6250 et seq., establishes minimum requirements for making
records available to the public for inspection and copyina.
Public records subject to the Public Records Act include any
writine prepared by or submitted to the state and recaional boards
in connection with any report of waste discharge or reocuest for
approval of 2 publicly owned treatment works pretreatment
pProgram. See Cal. Gov't Code &§ 6252(d), 6254.7(a).

Certain kinds of documents ars exempt from disclosure
under the Puhlic Records Act. Jé. & 6254, For example,  trade
secrets are exempt from disclosure under the Public Records Act.
See Cal. Evid. Code § 1060; Cal. Gov't Code © 6258(k). The
Public Records Act, however, sets only minimum requirements for
disclosure. A pudlic eaency may disclose information which is
exempt from disclosure under the Public Records Act, unless
disclosure s prohibited by some other state or federal 1aw.

€al. Gov't Coage &{ €£252.1, 6254,
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Nothino in Chapter £.5 of the Porter-Coloone prohibits
the disclosure of any information to the public. Trade secret
data submitted subject to 2 claim of confidentiality are
protected from disclosure, however, except where disclicsure s
required under NPDES proaram requirements.

Provisions of the Porter-Cologne Act outside of
Chapter 5.5 apply to actions taken in administering the state
NPDES program, except where they are inconsistent with
Chapter 5.5 or NPDES program requirements incorporated into
Chapter 5.5, § 12372, Section 13267 establishes a procedure by
which persons who submit technical or monitoring reports
requested by the state and regional boards may request that those
portions of the reports which would disclose trade secrets be
withheld from the genera) public. & 132671b).

Where 2 state and federa) statute dddressing the same
subject have similar Tanguage, interpretations of the federa)
Statute are persuasive avthority in interpreting the state

statute. See State ex rel, Director of Emolovment v, General

Insurance Co., 12 Cal.Abp.%d B52, B59 n.2, 06 Cal.Rptr. 788, 787
n.2 (1971). The protection for "trade secrets" providéd by the
Clean Water Act has been interpreted not to extend to effluent
data, permits, permit applications, and information required of
811 permit applicents. &0 C.F.R. §§ 122.7(b), 122.7(c);: see
Clean Water Act section 308(b), 33 v.S.C. § 1318(b).
Rccordingly, the protection of “"trade secrets” provided by

section 13267(b) may bhe interpreted not to extend to this

an,
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information. Compare § 12267(b) (providing trade secret
protection for trade secret information submitted in response to
requests for technical and monitoring prooram reports) with

§§ 13260, 13263, 13267(a), 13267(c) (requiring submitta) of
reports of waste discharge to the regional boards, providing for
issvance of waste discharge requirements, and authorizing
surveillance and monitoring by the regiona) boards, without any
provision barring disclosure of trade secrets). If the
protection for trade secrets set by § 13267(b) were interpreted
to extend to information that is not trade secret under the Clean
Water Act, the provisions of section 13267(b) orotecting trade
secrets would not apprly to activities carried out pursuant to
Chapter §.5 of the Porter-Cologne Act. See &8 13272, 12377:

23 Cal. Admin. Code § 2235.2.

Thus, the state and recfonal boards have authority to
make available to the public for inspection and copying any
information reouired to be available under NPDES program
requirements, even if disclosure is not required under the Public

Pecords Azct. See Cal. Gov't Code 8§ 6252.1, 625¢; ¢ 12167,
0. Authority to Terminate or Modify Permits

State law provides authority to:

0 Modifv, revoke and reissue or terminate permits (but not
to extend the term of a permit beyond five years from
the crigina) date of issuance) for cause including, but

not limite¢ to: (1) Violation of any conditior of the

91.
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permit including, but not limited to, conditions
concerning monitoring, entry, and fnspection; (2)
Nbteining a permit by misrepresentation, or failure tn
disclose fully a1l relevant facts; (3) Change 1n any
condition that requires either a temporary or permanent
reduction or elimination of the permitted discharge;

(4) Information fndicating that the permitted discharge
poses a3 threat to human health or the environment; or
(5) Change in ownership or control.

0 Where reauired by 40 C.F.R. &¢ 122.48(bd), 122.488(c) and
122.62(8)(7), modify, or revoke and reissue permits to
incorporate any applicable toxic effluent standard or
orohibition that §s more stringent than any limitation
in the permit.

o Madify, or revoke and refssue permits for such other P

Causes »s are set out in 40 C.F.R, § 122.62.

Feder2l authority: Clean Water Act
section 202{b'{1)(C): 40 C.F.R. &§ 122.41, 122.448, 122.61,
122,62, 122.63, 127.68,

State Authority: &§ 1058, 13377, 13381, 22 Cal. Admin.
Code § 27235.2,

Remarks: The provisions of Chapter 5.5 of the Porter-
Coloone Act for termination or modification of waste discharee
requirements for cause are patterned after the provisions of the

Clean wWater Act. Compare § 12381 with Clean Water Act

92.
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section 402(b)(1)(C), 33 U.S.C. § 1382(b)(1)(c). as such, EPA
regulations interpreting what constitutes cause for termination
or modification of permits are persuasive Authorfty in
fnterpreting Chapter 5.5 of the Porter-Cologne Act. See
generally No 011, JInc. v. City of Los Angeles, 18 Cal.3d 68, 86
n.2), 629 P.2d 65, 78 n.21, 118 Cal.Rptr. 34, 46 n.21 (1974).
Consistent with 40 C.F.R. §§ 122.41(¢), 122.41(1)(3),

122.44(d), 122.84(c), waste discharge requirements must expressly
provide that they may be terminated or modified for cause,
including promulgation of any efflyent standard or prohibition
for toxic pallutants which is more stringent than any limitation
fn the permit, or for which there {s no Timitation in the

permit. See & 12377: 22 Ca). Admin. Code € 2275.2.

The Porter-Cologne Act also provides that 3)) waste
discharge requirements, for point and non-point source
dischargces, may be reviewed and revised upnn the reocional board's
own motian., & 137262, The duthority to revise waste discharge
requirements inclydes duthority to terminate or revoke and
reissue waste discharée reouirements in appropriate cases. This
duthority supplements the éxpress authority set forth in
section 123P1, ané¢ is Vimited to actions that are not

inconsistent with NPDES program requirements. See § 13372.

P. Authority to adate Violations of Permits or the Permit

Program

St2te law provides duthority to:

o
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Abate violations of: (1) Requirement§ to obtain !

permits; (2) Terms and conditions of {ssved permits;

vV
O
(2) Effluent standards and limitations and water ? L
quality standards (including toxic effluent standards);
(4) National categorical pretrestment standards: (5) o
Prohibitive discharge 1imitations appliceble to direct ;2
users of publicly owned trestment works; and {6) E;
Requirements for recording, reporting, monftoring,
entry, inspection and sampling. ' !
Immediately and effectively halt or eliminate any
imminent or substantia) endangerment to the public
health or welfare resulting from the discharge of
pollutants.
Apply sanctions against violations described above, and
to enforce orders issued to halt or eliminate any -~ b
imminent or substantial endangerment, includine: (1) .
Injunctive relief, without the necessity of & prior
revpcation of the permit: (2) Civil penalties: (32)

Criminal fines for willful and negligent violations; and

n
u
|
/
(&) Crimina) fines against persons who knowinaly make
any false statement, representation or certification in 3
any form, notice, report, or other document required by "'
the terms or conditions of any permit or otherwise ‘-’
req. "~ed by the State 2 part of a recording, reporting

or monitoring requirement.

Bssess civil penalties that are appropriate to the

. L

R0066112
!




violatinng. The maximum penalties are COMparabl; to the
maximum amounts recoverable uynder section 309 of the
Clean Water Act. Civil and crimina) penalties and fines

may be obteined for each fnstance of violation,

Federal Authority: Clean Water Act sections 309,
402(b)(7), 402(h), 504; 40 C.F.R. §§ 123.27, 403.8, 403.10.

State Authority: §&§ 1326)1, 13262, 13264, 13765, 13268,
13300, 123201, 12302, 13108, 12305, 13231, 13340, 13350, 13385,
133R6, 133R7,

Remarks:

Authority to restrain immediately, by order or by suit in state

court, any oerson from engaging in any unauthorized activity or

discrharaing pollytants that endanger public health or the

envirponment

Section 123Ff6 provides duthority for the Attorney
General, upon request of » recional board or the state board, to
petition the appropriate court for issuance of a preliminary or
permanent injunction, or both, for violations of state KPDES
program requirements,

An injunction may be issued for violation of any
"prohibition™. § 13386, Prohibitions are established by
statute, in Chapter 5.5 of the Porter-Cologne Act, against any
discherge of any rariological, chemical, or biological warfare
sgent, € J2375, and against 2ny point source discharge that is

not authorized by waste discharge requirements. & 13376; cf
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$ 13264(b) (providing supplementary authority to enjoin
unpermitted discharges in specified cases), Prohibitions myy
31so be established in waste discharge requirements ang water
Quality control plans, § 13243.

An injunction may also be issued for any violation of
weste discharge requirements, any violations of any “efflyent
limitation, water quality related effluent limitation, nationesl
standard of performance, pretreatment or toxicity standard,” and
any violation of any inspection, monitoring, or entry
requirement. & 1?7386, An unavthorized point source discharge
would constitute » violation of an “effluent limitation®
established under section 301 of the Clean Woter act. See Cleean
Water Act section 301(a), 23 U.S.C. & 1311(2).  Introduction of
pollutants into a publicly owned treatment works in violation of
pretreatment requirements would constitute a violation of a
“pretreatment standard" established under section 207 of the
Clean Water Act. See §d. § 1217. An injunction may also be
issued to require compliance with any cost or Charge adopted by a
Public egency pursuant to section 204(b) of the Clean Water Act.
§ 131386.

Certain activities may 21so result in ddministrative
orders requiring immediate corrective action. When , regional
board finds that a discharge is taking place or threatening to ’
take place in violation of waste discharge renuire-ents. the

regiona) board may issue a cesse and ‘é3'3Q{::Ger § 13301.

LY o
When a discharge occurs in violatfon: - .es;ch.rg,
:L‘ ‘3
& x
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requirements, the regiona) board may also fssue a cleanup and
abatement order. § 13204,

The reqgional board may also fssue a cleanup and
abatement order when waste has been discharged or deposited where
it enters or threatens to enter waters of the state and create @
condition of pollution or nuisance. § 13304. As used in the
Porter-Cologne Act, "pollution” and “"nuisance® include, but are
not limited to, damage to public health or the environment
resulting from the discharge of pollutants. See $8 13050(1):
13204(s). The executive officer may issue a cleanup and
sbatement order without a prior hearing. See $§ 13223, 13304,
"The Legislature specifically set up a process whereby » Regional
Board Executive Officer could act expeditiously to correct water
quality problems."” State Water Resources Control Board Order
No. WO R5-10 at 5. Where a condition of pollution or nuisance §s
createc or is threatened by & discharge or deposit, 2 cleanup and
abatement order may be fssued without proof of any violation of
weste discharge reguirements. See §%& 12263(g), 12304,

The Porter-Cologne Act provides authority for the
Attorney General, upon request of a regiona) board or the state
board, to obtain an injunction to enforce a cease and desist
order or cleanup and abatement order. §§ 13304, 13321, 13386.

The Porter-Cologne Act also authorizes the Attorney
General, upon reguest of a regional board, to bring &an action for
8n infunction ir an emergency requiring immediate action in

response to A discharge or threatened cischarge that threatens to
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create 2 condition of pollution or nuisance. & 12280, As in the
case of a cleanup and abatement order, the authority to obtain an
emergency injunction for abatement of pollution or nuisance
conditions does not depend upon proof of a violation of waste
discharge requirements. See § 13340,

The authority to issue and enforce cease and desist and
cleanup and abatement orders, and to obtain an emergency
injunction, is not a limitation on the authority of the state and
regional boards to obtain an injunction pursuant to section 13286
for violation of NPDES proaram requirements. § 132377,

The Porter-Cologne Act provides a procedure by which
certain regional board decisions, including action or failure to
act on waste discharge requirements, cease and desist orders or
cleanup and abatement orders, may be appealed to the state
board. € ]1332C. The pendency of an appeal does not stay the
effect of 2 reafional board order'un1ess the state board, after
notice and a hearing, issues a stay. § 13221. Absent a stay,
the regional board may require compliance with an order subject
tc 2ppeal, and refer any violations to the Attorney General for
enforcement. As a matter of policy, the state board does not
hear appe2ls of regional board actions referring matters to the
Attorney General for enforcement. State Water Resources Control
Board Order No. W0 80.4 at 37-38.

Thus, the appea2) procedures providec by the Porter-
Cologne Act do not pose any barrier to the power of the regional

boards to restrain immediately any unauthorized activity or any

OR,
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sctivity which threatens to create a condition of po)lution or
nuisance.

In any action brought pursuvant to the Porter-Coloone Act
for injunctive relief on behalf of the state bnard or a regional
board, it §s unnecessary to prove irreparable harm. § 13361.

The superior court has no authority to allow violations of the

Porter-Cologne Act to continue. People ex rel. California

Regiona) Water Quality Control Board v. F.E. Crites, Inc.,

51 CaY.App.%d 961, 965, 124 Cal.Rptr. 664, 666 (1975). 1n this
regard, the Porter-Cologne Act provides more effective
enforcement powers than the Clean Water Act. Compare id. (court
cannot permit operations to continue pending issuance of waste

discharoe requirements) with Weinberger v. Romero-Barcelo,

€06 U.S. 305, 1Nn2 S.Ct. 1798 (1982) (court has equitable
discretion to 21low unpermitted discharge to continue pending
issuance of NPNES permit). See qenerally Plater, Statutory
Violatinns and Eouitahle Discretion, 70 Calif.L.Rev. 528 (19R2).

The reasonableness and validity of waste discharge
requirements cannot be attacked as a defense to enforcement
actions brought pursuant to Chapter 5.5 of the Porter-Cologne
Act. The provisions of Chapter 5.5 should be construed according
to the Legislature's declared purpose in enacting Chapter 5.5 of
ensuring that the state has the legal authority necessary to
implement & state NPDES program. See € 12270. 1In particular, it
is the intent of the Legislature “to authorize the state to

implemenrt the provisions of the [Clean Water Act ancd federa)
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regulations and guidelines issued pursuvant thereto™. 1d. EPa
program guidance for state NPDES programs specifies that “"a State
could not allow a permittee to challenge its permit 1imits in an
enforcement proceeding and State law that provided such an option
would be inconsistent with the federal requirements”. Office of
Water, United States EPA, Natfonal Pollutant Discharge
Elimination System State Program Guidance st 3-21 (July 29,
1986). The enforcement provisions of Chapter 5.5 should be
construed to be consistent with this program guidance. This
construction is consistent with the general rule under California
law that failure to challenge the validity of permit conditions
at the time 2 perm{t 1s issued bars the permit holder from
challensing those permit conditions in a later enforcement

action. County of Imperial v, McDouoaal, 19 Cal.3d 505, 510-11,

564 P.2d 14, )R, 138 Cal.Rptr. 472, 476, appeal dismissed,
£38 U.S. 944, 98 S.Ct. 460 ()1977).

Section 13330 does not require that challenges to permit
conditiens be allowed in Chapter 5.5 enforcement actions.
Section 13320 provides, in part, that a failure to seek immediate
Judicial review by petition for yrit of mandate after exhausting
the administrative appeals avatlable under the Porter-Cologne Act
does not preclude 2 party from challenging the reasonableness and
validity of a2 state or regional board order in a subsequent
Judicial proc-=ding brought to enforce that order. Section 33320
does not apply to actions ang proceedings under Chapter 5.5,

hewever, to the extent that section 132330 would he inconsistent

10GC.
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with the orovisions of Chapter 5.5. & 13272, The enforcement
provisions of Chapter 5.5 of the Porter-Cologne Act, 2s construed
to ensure consistency with EPA NPDES program guidance, are not

consistent with that portion of section 13220 which would excuse

failure to exhaust the judicial remedy of petitfoning for writ of:

mandate. Therefore, that portion of section 13330 does not apply
to enforcement proceedings brought pursuant to Chapter 5.5 of the
Porter-Cologne Act. Even if it did apply, 1t would excuse only
the faflure to exhaust the judicial remedy of filing 2 petition

for writ of mandete; the requirement for exhaustion of

sadministrative remedies would still apply. See generally Hampson

v. Superior Court, 67 Cal.App.3d 472, 477, 136 Cal.Rptr. 722, 726

(18977) (doctrine of exhaustion of administrative remedies applies
to issues raised as a3 defense to an enforcement action) (dicta).
In particuiar, failure to exhaust the right to an administrative
appe2i to the state board precludes a ch2)lenge to the terms of

waste discharge reguirements as 2 defense to an enforcement

action. See Sierra Cludb v. Union 0i) Co., Wo. B5-2R6B __ F.2¢
v (oth Cir., filed Apri) 3, 1087) (s1ip opinion at 15.
189,

The Attorney Genera) also has authority independent of
the Porter-Cologne Act to bring an action, upon request of 2
state hoard or 2 regional bdoard, or upon the Attorney General's
own motion, to enjoir any pollution or nuisance. See § 13002(c):

People v. New Penn Mines, Inc., 212 Cal.App.2d 667, 28 Cal.Rptr.

237 (1062), See 2Yso Ca)l. Gov't Code €& 12607 (authorizing
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Attorney Geners) to bring action for equitable relief 1o protect

natural resources).

Authority to sue in courts of competent Jurisdiction to enjoin

violations of program requirements, tncluding violations of

permit conditions, without the hecessity of permit revocation

As discussed above, the state boards and regional boards
have the duthority to obtain an injunction against activities in
violation of NPNES proqram requirements, efther through an action
filed by the Attorney General to enjoin the activity, or by an
action filed by the Attorney General to enforce a2 cease and
desist order or cleanup and dbatement order. These actions may
be brouoht without the necessity of prior revocation of waste
discharge requirements. See §¢ 13263(9), 12301, 13304, 13331,
12240 122p¢, Specifically, actions may be brought for
viclations of conditions of waste discharge requirements. See
55 12301, 12302, 13286,

Nhere the state board or 8 regional board brings an
enforcement action 2caist an industrial user for violation of
Pretreatment requirements, and the publicly owned treatment works
has failed to bring an enforcment action, the Publicly owned
treatment works may be joined as a defendent. See Col.Civ.Proc.
Code €& 270, ge¢ oenerally &¢ 12377, 12386; 23 Cal. Admin. Code
§¢ 2722, 222c.2, 222% %, c1ean-water Act sections 309(f),
€02(bv)(8), 23 y.s.c. ¢ 1319(f), 1342(b)(8); 40 C.F.R.

§ 122.228135), sectien 13286(b) 1s patterned after section 2NArp)
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of the Clean Water Act, 22 U.S.C. § 1219(b). s such,
section 13386 provides duthority to enjoin any threatened or
continuing vinlation of NPNES program requirements, to the same
extent that EPA 1s authorized to enjoin violations pursuant to
section 309 of the Clean Water Act. See § 133R6. See also
§ 13340 (providing authority comparable to EPA's asuthority under
section 504 of the Clean Water Act, 33 U.S.C. § 12364, ‘
Section 13286 and section 309 of the Clean Nater Act
provide authority to enjoin threatened violations where no prior
violation has occurred. As the purpose of the injunction s to
prevent future violations, not to punish previous violations, the
availability of relief should depend upon whether fytuyre
violations are threatened, not on whether previous violations
have occurred. Statutes providing administrative power to
effectuate a broad regulatory program to protect water quality
and other natyral resources should be giver a liperad

construction. Rlumfield v. Ba! Conservation and Development

Commission, £2 Cal.App.3d 50, 56, 117 Cal.Rptr. 327, 320 (1974).
Cther provisions of the Porter-Cologne Act provide
duthority to enjoin threatened or continuing violations in
dppropriate cases. &§ 13362, 13268(D), 13304, 123331, 13340. By
their terms, some of these provisions authorize injunctive relief
293inst threatened violations, without any requirement of a
showing of any prior violations. See §¢ 13262, 12304, 13240:
cf. §C 13200, 12221 (time schedule orders and cease and desist

orders may be issuec for threatened violazions). These

1023,
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provisions supplement the duthority provided by Chapter §.5, angd
M2y provide authority for an injunction where an injunction could
not be obtained under section 13386. They do not 1imit the
dvailability of injunctive relief under Sectfon 13386. See

§ 13372. simitarly, the availability of the adainistrativé
enforcement orders, see §§ 13300, 13301, 13304, 13305, does not
establish a procedure which must be exhausted before the state
may seek injunctive relief for violations of NPDES program

requirements. See § 13372,

Authority to assess or sue for civil monetary remedies

State law provides for duthority to sue in court to
recover civil monetary Tiability conﬁarable to, and in many cases
greater than, that provided for in section 309 of the Clean Water
Act, 32 U.S.C. € 12]9, § 123Rs5. State law establishes 1iability
for violation of any NPDES filing requirement, any NPDES permit
condition, any entry, inspection or monitoring requirement, or
dny state or regional board order issued to abate WORES program
violatians. See &§ 12263, 13268(2), 12268(b), 12385, State )aw
21s0 estahlishes Viability for violation of 2ny recuirement of
section 301, 202, 206, or 307 of the Clean Water Act, includine
violations of applicadble effluent standards and limitations ang
violations of cateoorical and prohibitive discharge standards and
lTimitations applicatle to industrial users of publicly owned
treatment works, € 127R5,

Recause state loaw specifically provides for Tiability

108,
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for violation of any effluent limitation, water ouality related
effluent limitation, national standard or performance, or
pretreatment or toxicity standard, and because state law provides
for application of federa) regulations without the necessity of
ddoptina independent state regulation, see ¢ 13377, providing
remedies for violation of state regulations is unnecessary.
Indeed, as state requlations merely incorporate federa)
regulations, see Cal. Admin. Code § 2221,2, providing for civi)
11ability for violation of state regulations would not add to the
1iahility 2already provided for under section 13385 for violation
of NPDES permit requirements and for violations of regulations
issued pursuant to sections 0], 02, 306, and 307 of the Clean
Water Act.

Section 13388 expresslv provides for civil penalties for
any cischaroe of pollutants which is not permitted by waste
discﬁarge reovirements, or for violation of any waste discharae
requirement, cease and desist order, or cleanup and sbatement
orcder. Section 12385 does not expressly refer to time schedule
orders adopted pursuant to section 12300. The state and reaional
boards do not use these time schedule orders when they seek to
restrain immediately NPDES program violations, and do not use
these orders as a basis for obtaining injunctive relief. See
€ 13300; cf. €8 12211, 13302, 13386 {providing for immediate
restraint of violations and for fnjunctive relief). But
violation of a time schedule order adopted under section 13300

may result in civi) penalties. Where viclation of the time
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schedule order results in violation of any time schedule or Other
requirement established as part of the waste discharge
requirements, civil penalties may be imposed for violation of
waste discharge requirements. § 13385, Civi monetary remedies
may a1so be imposed under subdivisfons (a) and (b) of section
13268 for faflure to comply with any reporting requirements
fncorporated in & time schedule order. See § 13268.

Inspection, entry and monftoring requirements are
imposed as a condition of waste discharge requirements. See
§ 13377, 23 Cal. Admin. Code § 2235.2; 40 C.F.R, §8 122.41(4),
122.41(3). Violation of any duty imposed by these conditions
would provide a basis for civil penalties pursuant to
section 13385, Where fnspection, entry and monitorine
requirements are established independent of any condition of
waste discharge requirements, violations may result in liabflqity
bursuart to § 1326R. To the extent.not fnconsistent with NPDES
prooram requirements, the procedures established uynder
section 13267, and the 1iability for violations provided for
under subdivisions (a) and (b) of section 13268, apply to
violation of monitoring requirements imposed under section
13283. See £§ 13267, 13268, 13372, 13383.

Section 1324] provides additional duthority to impose
Tiability for violation of NPDES permit application filing
reuqirements.  Where the state board or a regional board requests
that a report of waste discharge be filed, any person who fafls

to romply with the reguest is subject to liability pursuant to
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subdivisions (a) and (b) of section 12261, even when there is np
discharge. § 13261. See generally §§ 12372, 13376, 13377.
Liadbility under sudbdivision (b) of section 1326), under
subdivisions (a) and (b) of section 13268 and under section 13385
fs based upon a standard of strict 1iadilfty, See State Water
Resources Control Board Order No. WO 80-1 at 10 n.§. These
provisions do not expressly establish any requirement of
knowledoe, intent or negligence as a basis for 11a0111ty. This
is in contrast to other nearby 1iability provisions that
expressly require establishment of intent or nealigence to
establish 1iability under those other provisions., C(f.
§ 132611(¢) (Yiehility for failure to furnish report of wate
discharoe, for certain non-pnint source discharges, if the
violations are committed "knowingly™): & 13268(c) (Yiability for
violation of reporting or monitoring requirements, for certain
non-point source discharges, if the violations are committed
"krowingly"); & 13386 (crimine) 1iability based on violations
comritted "willfyully or negligently”)., Where there are no
Qualifying werdsg concerning intent or negligence, it is
Appropriate to construe regulatory statutes to provide for strict

liability offenses. People v. Chevron Chemical Co.,

143 Cal.app.3d 50, 52-54, 191 Cal.Rptr. 557, 538-39 (19R3); see,

€.0., People v. Travers, §? Cal.app.3d 111, 115, 122 Cal.Rptr.

728, 730 {1975); Aantex Pest Control v. Structural Pest Control

Board, J0& Cal.App.ad 696, 702-03, 166 Cal.Rptr. 763, 767

(1880), Byt ¢f. Peocle ex rel. Younger v, Superior Court,
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16 Cal.34 20, 40-41, 544 p.2d 1322, 1328-29, 127 Cal.Rptr, 122,
128-29 (clause basing 11ability on intent or negligence construed
to apply to subsequent clause fn the same sentence which does not
expressly refer to intent or negligence).

Where a California statute is patterned after a federal
3ct, decisions of the federal courts 1nterpreting the federal act
a&re persuasive suthority as to how the state statute should be

interpreted. Kaplan's Fruit and Produce Co. v. Superior Court,

26 Cal.3d 60, 65, 603 P.2d 1341, 1343, 160 Cal.Rptr, 745, 747
(1969). Section 13385 is patterned after section 09(8) of the
Clean Water aAct. Compare § 13385 with Clean Water Act

section 309(d), 22 u.s.c. & 1219(d). The federa) courts have
construed section 2009(d) of the Clean Water Act to establish

penalties based upon strict liabilfty, See, e.q9., United States

v. Earth Sciences, Inc., 599 F.2d 1368 f10th Cir, 1979).

Rccordinoly, section 13385 should be construed to estadlish o
standard of strict Tiability, .

Sections 12261, 13268 8nd 133R5 should be construed
where possible to effectuate the intent of the Legislature that
the state ang regiona) boards have the duthority necessary for
state NPNES program. See § 13370. EPA regulstions require that
& state desiring to administer a state NPDES program have
duthority to impose Penalties based upon a standard of strict
Tiadbility. See 40 C.F.R. §123.27(b)(2). As there fs nothing in
the express Yanguaae of subdivisions (a) and (b) of

secticn 13261, in the express Yanguage of subdivisions (a) and
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(b) of section 13286 or in the exoress lanouace of section 1238%
indicating an intent to require proof of intent or necligence,
these provisions should be construed to establish monetary
remedies based upon a standard of strict Tiabilfty.

Where reporting or monitoring requirements are
established under Chapter 5.5 of the Porter-Cologne Act, and the
state board or a regional board sues to fmpose civil monetrary
remedies under section 13268, the aaximum 1iabiltity 1s $5,000 per
day of violation. € 13268(b)(2). Sim{larly, where the state
board or a reqiona) board is suthorized to request a report of
waste discharge for purposes of Chapter §.5 of the Porter-Cologne
Act, and the board sues to impose civi monetary remedies under
section 13261 for failure to file o report of waste discharge,
the maximum 1iaibility 1s $5,000 per day of violation.
€ 13261(b)(2).

The amount of liability available under section 13385 is
£10,000 or more per day of violation, depending on the type of
violatiern. Where there s o discharge and & cleanup and
abatemant order is issued, maximum 1fedbility under section }33R§
s S15,P00 per day of discharge plus $15,000 for each day the
Cleanup an¢ abatement order is viplated. & 13385(2)(1). Where
there is a discharae and no cleanup and abatement order s
issved, liability i bast upon the volume discharged.

§ 13285(2)(2). For large discharges, this may result in
liability significantly higher than the $15,000 per day. To

ensure thet for smaller discharges the amount of Tiability

109,
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availadle is no Yess than that provided for under section 309(qg)
of the Clean Water Act, state board progrem guidance directs that
2 cleanup and abatement order shal) be issuved for any discharge
in violation of NPDES program reouirements where the amount of
112bility that would otherwise be svailadble would be less than
$10,000 per day of violation. Memorandum from Willfam R.
Attwater, Chief Counsel, to State Board Members, Michael A,
Compos, and Regional Board Executive Offfcers, Water Ouality
Enforcement: Analysis.and Implementation of the McCorquodale Bil
(SB 2131; Stats. 1984, Chapter 154]) at R (November 26, 1984).
Where there is a violation of NPDES program requirements but no
discharge, the maximym 11ability available under section 13385 s
£10,000 per day of violation.

Nnce 2 violation of section 13385 s established, the
dmount of liahility is presumed to be the maximuym 8llowable; the
burdan of proof is on the violator to establish that liability
set 3t less than the statutory maximum would be acoropriate to

the violation. State v. City and County of San Francisco,

94 Cal.App.2d 822, 521-32, 156 Cal.®ptr. 5¢2, 547 (}079),

Ntner provisions of thé-Portor-CoIoone Act may be used
to impose civi) ronetary remedies in appropriate cases.
§§ 1326%5(a2), 13265(b), 13350; see & 13272. Where the state board
or a recional board sues to impose civi) monetary rguedies under
section 13350, the amount of 1iability is the same as under
section 13385, Compare § 13350 with § 13385, For some

violatinns, the Porter-Coloone Act provices that liability cannot
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be imposed under both section 13350 and section 12385,
€6 13350(§), 133R6(c). By implication, for any other violation
for which 1{ability may be imposed under section 12250, or where
1iability may be imposed under section 13261, 13265, or 13268,
that 1iability would be in addition to any 1iability {mposed
under section 13385. See & 13350(J).

Each of the sections of the Porter-Cologne Act that
provides for civil monetary remedies, except for section 13385,
provides the option of administrative assessment of civi)
liadbility., &€ 12261, 13765, 13268, 13350. The state and
regional boards provide for public participation, as required by
20 C.F.R. & 122.27(d)(2), before imposing administrative civi)
Tiabiltity for violations of NPDES proaram requirements. See
Memorancdum from Betsy Miller Jennings, Staff Counsel, to William
P. Attwater, Chief Counsel, Administrative Civi) Liability 2
(August 2?0, 1028,

Civil monetary remecies under Section 122F5 and other
sections of the Porter-Coloqne Act may be imposed on any person,
including any state or loca) agency. See & 13050(c): Sar

Francisco Civil Service Association Local &8N0 v. Superior Court,

16 Cal.R¢ 46, 528 P.2d 1331, 127 Cal.Rptr. 122 (1976). But see

Clean Water Act section 2123, 23 y,S.C. & 1312 (persona) 1iadility

may not be impnsed on federal officers to the extent that the

liability constitutes a "penalty").

The availabhility of administrative enforcement orders

under the Porter-Coloone Act does not establish a procedure which
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must be exhausted before the state and regional boards mdy seek
civil monetary remedies. See §§ 13261, 13265, 13268, 132350,
13385, Nor are there any circumstances where the state and
regional boards are required to seek civil monetary remedies
under provisions outside of Chapter 5.5 of the Porter-Cologne
Act, instead of seeking civil penslties under section 13385,

$ 13272, '

Authority to impose criminal penalties for willfyl or negligent

violations of applicable standards or limitations, NPDES filing

reauirements or NPDES permit conditions

The criminal penalty provisions of éhapter 5.5 of the
Porter-Cologne Act are patterned after the provisions of the Clean
Weter Act that provide criminal penalties for violation of NPDES
program reauirements. Compare & 122387 with Clean Water Act '
section 300/c), 32 y.S.C. § 1310(¢). Under subdivision (a) of
section 12287, criminal Tiabitity also may be imposed for any
unpermitted discharae, or for any discharge in violation of“:aste
discharoe reguirements. § 133R7(a). Criminad Tiability also may
be imposec for violation of & prohibition or ce‘se and desist
order, or for violation of any standard or limitation established
under section 301, 302, 306, or 307 of the Clean Water Act. 1d.
Crimina) Tiability may be imposed only if the violation s willfuy)
or negligent. 1Ig.

Upon f:nviction, 3 fine of not more than £€25,000, and not

less than S5, 00N per day of violation is imposed. A term of
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imprisnnment, of up to one vear, may 2150 be impased. For second
offenders, a maximum firne of up to $50,0n00 per day of violation,
and up to two years imprisonment, may be imposed. 1ld.

Other provisions of the Porter-Cologne Act may provide for
criminal prosecution in sppropriate cases. See $§§& 13261, 13265,
13268, 13271, and 13272. The possidbility of criminal prosecution
under these other provisfons does not Yimit the applicability of
section 13387. See § 13372,

Authority to fmpose criminal penalties acainst anv person who

knowinolv makes any false statement in any document filed or

requirer to be maintained under the state prooram, or who

knowinaly rencers inaccurate any monitorino device or method

reguired uncer the state program

Chepter 5.5 of the Porter-Cologne Act estadblishes criminal
penalties for false statements and for tampering with monitoring
devices, to the same extent as criminal penalties are established
for these actions under section 309 of the Clean Water Act.
Compare & 13387(b) with Clean Water Act section 309(c)(?),

2 U.S.C. § 119(c){2). Violation may result in a fine of up to

$25,000, or up to six months imprisonment, or both. & 13386(b).

Adcitiona) enforcement powers

The Porter-Ceclogne Act provides authority to issue a cease
e¢nd desist order anc cbtain injunctive relief to prohibit the
introduction of 2dditional pollutants from domestic and industrial

‘sources to a publicly owned treatment works in the event of @
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violation or threatened violation of waste discharoe
requirements. §¢ 13301, 13321.

The Porter-Coloone Act also provides authority for a
governmenta) entity to recover 1ts cost of Cleanup and abatement
of unauthorized discharges or conditions of pollution or

nuisance., €¢ 13304, 13305.

Public participation

Where the state and regional boards fssue administrative
orders to restrain unauthorized activities or issue ofders
dssessing civil monetary remedies administratively, concerned
citizens have a right to participate in those administrative
proceedines. See 23 Cal. Admin. Code § 64R.3.

Citizens may seek to intervene in state court proceedings
under California Code of Civil Procedures section 387(bY, which is
Datterned after Federal Rules of Civil Procedure Rule 24(a)(2). -
When the state ane¢ reqional boards, which are the enforcement
Authorities for purposes of the Porter-Coloane Act, refer
violations to the Attorney General for Judicial enforcement
Droceedings..the boards do not oppose intervention by interested
citizens on the ground that the citizens' interests are already
adequately represented by the existing parties. The final
decision on whether to oppose intervention is a litigation
decision made by the Attorney General's Office, not by the client
2agency. The state and regional boards provide a pudblic comment

period of at least thirty days before settlement of any suit
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fnvolving WPNES program violations. See generally 23 Cal. Admin.
Code § 2235.2; 40 C.F.R. § 123.27(d)(2).

The state board has 2dopted procedures to provide for
investigation and written responses to al) citizen complaints.
State Water Resources Control Board, Administrative Procedures

Manual 21-24 (1985). If a citizen requests enforcement action and

. the regiona) board does not take enforcement action, the citizen

m2y petition the state board for review. § 13320. Upon review,
the state board may issue an enforcement order or direct the
regional board to take enforcement action. See, e.g., State Water
Resources Control Board Order No. WO 85-1. If the state board
concludes that the regional board acted properly in not
fnstituting enforcement proceedinos, the state board fssues a
letter or order explaining its reasons for upholding the regiona)
board. See, ef.0., State Water Resources Contro) Board Order

No. WO R5.?,
N, Board Membership

Mo state hoard or bodv which has or shares authority to
spprove permit applications or portions of permit applications,
either initially or on appeal, includes as a member, any person
who receives, or during the previous two years has received, 2
sfonificant porticen of his or her income as defined in 40 C.F.R.
§ 122.25(c)(i1) directly or indirectly from permit holders or
applicants for 2 permit. No state law requires reoresentation:on

any board which shares authority to issue permits in such a matter
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8s would violate the disqualification from membership provision in
section 204(7)(2)(D) of the Clean Water Act.

Federal Authority: Clean Water Act section 304(1)(2)(D);
40 C.F.R. § 123.25(c).

State Authorfty: § 13388; 23 Cal. Admin. Code § 644 ot

seq.

Remarks: Chapter 5.5 of the Clean Water Act and state
board requlations follow the conflict of interest requirements set
by the Clean Water Act and EPA regulations. See § 13388; 23 Cal.

Admin. Code § 642 et seq.
R. Water Quality Planning

The state has authority for o continuing planning process
under saction 302(e) of the Clean Water Act.

Federal Authority: Clean Water Act section 303(e)(?);

40 C.F.R. § 122,25(b).

State Authority: &§ 1058, 13160, 13164, 13170, 12240 et
$€0., 13055 et seqn., 13970 et seqQ., 13985 et seq., 12000 ot ;eq.;
23 C21. ae¢min. Code § 3618 et seq.

Remarks: The state board has duthority to approve or
3doot water quality control plans which meet the requirements of
section 202 of the Clean Water Act, 33 U.S.C. € 1313. §§ 33170,
13280 et sec. These plans have been submitted to EPA for review,
and epproved pursuant to section 302{e) of the Clean Water Act.
See, e.g., letter from Sheila Prindiville, Acting Regional

Adminigtrgtar, EFL Reofon IX to Cerla Bard, Chairwoman, State
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Water Resources Control Board (September 11, 198)) (aoproving Lake
Tahoe Basin Water Nuality Plan under sections 303(d) and 303(e) of
the Clean Water Act).

The state board 21so has 21) powers assigned tn the state,
or to the governor of the state, under section 208 of the Clean
Water Act, 33 U.S.C § 128R. § 13160; letter from George
Deukmejian, Governor, to W. Don Maughan, Chairman, State Water
Resources Control Board (Apri) 30, 1987) (delegation of
suthority): letter from Ronald Reagan, Governor, to N. W. Adams,
Chairman, State Water Resources Control Board (June 26, 1073)
(same).

The state board maintains & prinrity 1ist, updated
annually, of projects eligible for construction grants under the
Clean Water Act and state law, 23 Cal. Admin. Code § 3618 et
seq.

‘ EPA has approved the state board's continuing planning
process. Letter from David B. Jones, Chief, California Branch
Water Management Division, EPA Region IX to Edward C. Anton.\
Chief, Nivision of Technical) Services, State Water Resources

Control Board (June 28, 1984).
S. Federa) Facilities Requirements

The state hes jurisdiction over federal officials and
federal facilities.
Federal Authority: Clean Water Act section 313.

State Authority: §& 123050(c).
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Remarks: There are no barriers, prohibitions or
exclusions under state law which limit the state's water pollution
control and abatement duthority as applied to federa! officials or
federa) facilities. Federal officials and federa agencies are
subject to the requirements of the Porter-Cologne Act. See, e.9.,

Northwest Indian Cemetary Protective Association v. Peterson,

795 F.2d 688 (9th Cir. 1986) (applying state water quality
standards to federal agency). Other state and regional board
proarams which apply to federa) officials and federal agencies
include requlation of surface impoundments containing hazardous
wastes., (Cal. Health 8 Safety Code § 25208 et seq., underground
tanks regulations, id. § 25280 et seq., hazardous waste cleanup
actions, id. § 253%56.1 et seq., and actions taken to protect water
quality as part of the state's water rights program. §§ )74,
1242.5, 1242, 1252, 1257, 1258, 2100 et seq; see United States v.

St2te Water Resources Control Board, 182 Cal.App.3¢ 82, 13&.

37, 227 Cal.Rptr. 161, 190-92 (1986). Federal officials and
federz) agencies must also comply with water oudlity programs
sdministered by other state and local 2gencies in California. See
Clean Weter Act section 313, 33 v.s.C. § 1323; § 12002,

When EPA approved of California's state NPDES program in
1972, EPA retained suthority to issue permits for federa)
facilities. After section 313 of the Clean Water Act was amended
in 1977 to cii-ify that states have complete authority to apply
state water quaiity requirements to federal facilities, EPA

recognized that California has ddecuate authority to regulate
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federal facilities. EPA therefore approved of California's NPNES
program as applied to federal facilities. Letter from Douglas M.
Costle, Administrator, Environmental Protection Agency to Edmund

G. Brown, Governor, State of California (May 5, 197R).
T. Activities on Indian Lands

The State of California has jurisdiction over certain

activities on Indian lands which may affect water quality,

including point source discharges resulting from activities by non-

Indians, and discharges which demonstrably affect off-reservation
water auality. Although the state has authority over certain
activities on Indian lands, the state is not requesting NPDES
prooram approval, as applied to activities on Indian lands, et
this time. Except where EPA approves 2 tribal NPDES program, EPA
should continue to acminister the proaram, and not suspend the
fssuance of NPNES permits for activities on Indian lands, unless
and until the State of California submits and obta{ns approval of
® supplemenial submission requesting approval to administer the
NPDES program for discharges from Indian lands. The state will
exercise corcurrent jurisdiction, issuing its own waste discharge
requirements, to the extent deemed necessary to qutect the
quality of the waters of the state.

Federal ARuthority: Clean Water Act section 510; federal
common aw,

Stete Statutory and Regulatory Authority: §§ 19, 13276,

Remarks: n the absence of any authorization or
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preemption of state regulation under applicable federal statues,
the state's jurisdiction to regulate activities on Indian
reservations depends upon a "particularized fnquiry™ test,
established under federal common law. The following discussion
provides a summary of applicable state and federal law, and
explains why the “particularized fnquiry® test applies. The
discussion is intended to provide additional {nformatfon with
respect to the state's program. It is also intended to make clesr
that the state's decision not to seei. 8s part of this submission,
NPDES nrooram approval for activities on Indian lands is not based
upon & conclusion that the state lacks authority. Because the
State is not seeking NPDES program spprovel as applied to
activities on Indian lands, and EPA therefore is not required to
review the adequacy of the state's authority, this discussion does
not o into detail as to how the "perticipated inquiry” test

applies,

Backaround

There are 102 recoanized Indian tribes in the State of
California, See Department of the Interior, Bureau of Indian
Affairs, Indian Tripal Entities Recoanfzed and Eligible to Receive
Services, 50 Fed. Reg. 6055 (Februsry 13, 1985). Reservations or
rancherias have been establisghed for a1l but two of these tribes.
See Bureau of Indian Affairs, Sacramento Area Office, Tribad
Information and Directory (October 1985). The first of these

reservations anc rancherias were established by an Act of Apri) 8,
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1864, 13 Stat. 59-41. ¢. 4R, The most recent was established on
October 18, 1074 by P.L. 93-45], 88 Stat. 1368.

Most of the reservations and rancherias are relatively
small. Seventy-one of the reservations and rancherias include
less than 1,000 acres; forty-five include less than 100 acres.
See Bureau of Indian Affairs, Sacramento Area Office, Tribal
Information and Directory (October 1985). Clearly, discharges
from lands in these reservations have the potential to affect
surface and ground waters outside the reservation. Al) of the
reservations and rancherias that are larger than },000 acres are
adjacent to or include within their boundaries rivers or streams
which flow beyond the reservation boundaries into other areas of
California, or lakes which extend heyond the reservation

boundaries.

Relatively few Indians live on or adjacent to reservations
and rancherias in Lalifornia, No;3 of the reservations and
rancherias has a2 population of over 5,000. Only six have a
population of over Y ,000. Half have a populatior of less than
1N,  As a consequence, the principal threats to water quality
from activities on Indian lands stem from activities by non-
Incians, such as mining or solid waste disposal, and discharges
from facilities buiit to serve non-Indians, such as recreational

facilities,

State law

Under C2lifornia law, the laws of the State of California
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apply to activities on Indian lands or other Yands owned or held
fn trust by the United States, except to the extent that state
Jurisdiction is limited by federal law. See Cal. Gov't Code
§ 110, The Celifornia Constitution does not include any provision
disclaiming duthority over Indians or activities on Indian lands.
As part of the Porter-Cologne Act, the California ‘
Legislature has declared that "the state must be prepared to
exercise its full power and Jurisdiction to protect the quality of
waters in the state from degradation originating fnside or outside
the boundaries of the state". § 13000; cf. § 12376 (requiring
submission of report of waste discharge from any person proposing
to discharqe to surface waters "within the jurisdiction of this
state"). It follows that the Porter-Cologne Act applies to
activities or Indian Yands to the extent tﬁat the State may

exercise jurisdiction aver those activities consistent with

federa) law. C(f. California State_Board of Equalization v, -

Chemehuevi Indfian Tribe, u.s. . 106 S.Ct. 2849, 249p

(1985) (state Yaw need not explicitly state how it applies to
activities on lndian lands for the State to enforce its law to the

exient that the State's action would not violate federal Taw),

Federal law

In genera2l, the question whether the State of California
mey apply its water quality regulatory program to activities on
Indian lands will depend upon whether federal common law prohibits

the State from exercising jurisdiction. None of the eighteen

172.

R0066140

@R ~O<

————




Y

treaties entered into by the United States with Indians in
California was ever ratified by the United States Senate. Acosta

v. San Dieco County, 126 Cal.App.2d 455, 463, 272 P.2d 2, 96

(1954)., Except under limited circumstances, the Clean Water Act

and other federal statutes neither authorize nor prohibdit the

exercise of state jurisdiction over activities on Indian lands
which may affect water quality.

Section 510 of the Clean Water Act, 33 U.S.C.A. § 1370,
provides that nothing in the Clean Nater Act precludes 2 State
from adopting and¢ enforcing any water poliution contro)
reqUuirement, except where that requirement s less stringent than
an apolicable Clean Water Act requirement, or where the Clean
Water Act expressly preempts state law. Nothing in the Clean
Water Act expressly limits state jurisdiction over activities on
Indian lands. _

Section S1R of the Clean Water Act authorizes EPA to treat
an lndian tribe as a State for purposes of severa) provisions of
the Clean Water Act, including section 402 of the Clean Water
Act. Clean Water Act section 5)8(e), 32 U.S.C. § 137B(e). It s
unlikely that many of tnhe Indian tribes in California will obtain
tuthorization to issue NPDES permits in the mnear future. See
Clean Water Act section S51R(e)(3), 32 U.S.C. § 1378(e)(3). Even
where 2 tribe has an approved NPDES program, that should not
preclucde state reculation. Where a State does not have an
dpproved NPDES permit prooram, and permits are issued by EPA,

state reoulatior is rot preempted. Clean Water Act section s1n,
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3T .s.C. € 1370. Issuance of NPDES permits by an Indian tripe
should not have any different effect.

In some circumstances, a State may not adopt or enforce
standards that are less stringent than those set by an Indian
tribe. If EPA treats an Indian tribe as a state for purposes of
section 303 of the Clean Water Act and approves standards set by
the tribe, a2 State apparently could not adopt or enforce a less
stringent standard. See Clean Mater Act sections 301(b)(1)(cC),
303(c), 51n, 518(e), 33 U.S.C. §§ 1313(6)(1)(C), 1213(c), 1570,
1578(e). Otherwise, section 518 of the Clean Water Act does not
affect state authority over activities on Indian lands which may
affect water quality. Section S18 of the Clean Water Act does not
expresslv preempt state law. Therefore, section 510 of the Clean
Water Act dictates that section 518 of the Clean Water Act shal) .
not be construed to impair or in any manner affect the
Jurisdiction of the State.

It may be anticipated that EPA would not approve a state
NPDES program for areas of the state where there is an approved
NPDES program administered by an Indian tribe, unless a
Cooperative agreement between the State and the Indian tribe
provides for joint sdministration of the NPDES program. See Clean
Water Act section 518(d), 33 U.S.C. § 1378(d). But EPA's decision
net to approve a State's uﬁo:s program as applied to those areas
where there : an approved NPDES program sdministered by an 1lndian
tribe should not preclude approval of the state program as applied

to other incian Yands where there is no tribal NPDES program, Nor
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uould‘a decision by EPA not to approve a state NPDES program a8
epplied to any Indian lands within the State affect the State's
duthority to apply and enforce State law: lack of EPA approval
simply means that 2 state permit does not serve as an NPDES permit
and 2 permit issued by EPA or an Indian tribe with an approved
program is required. See Clean Water Act sections 402(c), 510,
33 U.Ss.C. §§ 1282(¢c), 1370,

The Supreme Court has ruled that the Clean Water Act
"preempts state law to the extent that the state Jow is applied to
an out-of-ctate point source"”. lnte?nationa) Paper Co. v.

Ouelette, __ U.S. __, _ , 97 S.Ct. B0O5, 816 (1987).

Section 570 of the Clean Water Act preserves state jurisdiction
over pnint source discharges only for those discharges "within the
State”. See id. at ——+ 97 S.Ct. at 812. But the reservations
anc¢ ranche-ias in California are “within the State.* See

18 U.S.C. § 1162. The reason for preemption of state regulation
of out-of-state pnint snurce discharqes is because of the
vagueness anc uncertaintly that could result from application of
“numerous States' law" to discharges to interstate waterways.

Internatioral Paver Le. v. Ouelette, u.s. at , 87 S.Ct. at

814. This threat of a source “being subject to an indeterminant
nurber of potential reaulations® does not arise when only one
State, the State within whose boundaries the discharge occurs,
eprlies its reculetory authority. 1d. at — 97 S.Ct. at B15.
Thus, the Supreme Court's ruling has no apparent applicability to

cischerges from “ncian lands within the State seeking tn regulate
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the discharge.

Although section 510 of the Clean Water Act dictates that
nothing in the Clean Water Act shall be construed to preempt state
regulation of discharces from Indian Yands within the State,
section 510 of the Clean Water Act does not grant the States
duthority to enforce water quality control requirements where
state jurisdiction is preempted under other federal laws. See

Train v, Colorado Public Interest Group, 420 U.S. 1, 16-17, 96

S.Ct. 1938, 1945 (1976). Under certain circumstances, involving
federal facilities and conditions which must be included in EPA
issued NPDES permits, the Clean Water Act may provide some basis
for requiring that activities on Indian lands comply with state
water quality requirements. See Clean Water Act
sections 201(b)(1)(C), 212, ap1, 402, 502(4), 502(5), 32 U.S.C.A.
8 10002 (1)(C), 1322, 1381, 1282, 1362(8), 1362(5). In general,
however, the State's authority to issue NPDES permits for
8ctivities on Indian lands does not involve a question of
interpretation of the Clean Water Act. Rather, the jssue 1is
whether other federal aw, including judicial decisions on the
extent of state jurisdiction over activities on Indian lands,
precludes the State from enforcing its water quality law.

In contrast to the State of Washinoton's claim, {n

Washinogton Department of Ecology v. Environmental Protection

Agency, 742 F.2¢ 1465 (9th Cir. 1975), that the federal Resources
Conservation and Recovery Act provided the State with authority to

reculate hazardous waste sites on Indian lands, California does
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not contend that fts authority to fssue waste discharge
reouirements for discharges from Indian lands depends upon an
duthorization made by the Clean Water Act. Rather, California
contends that its authority is not preempted by the Clean Water
Act, or any other federal law. California is not currently
requesting EPA approval of the state NPDES program as applied to
activities on Indfan lands, and the State's Jurisdiction to issue
waste discharge requirements does not depend upon Ebl approval.
State jurisdiction over activities on Indian lands is permitted,
even in the absence of any express congressional consent or any
deleqation of federal suthority, unless state jurisdiction is
preempted by federal statutes or common law. See California v.
Cabazon Band of Mission Indians, u.s. ’ ’

107 s.Ct. 1083, 1091-92 (1987).

Since no federal statute preempts California's authority,
the extent of permissible state Jurisdiction depends on the extent

of preemption under federe) common law.

The "particularized fnouiry” test

The Sucreme Court has adopted & federal common law in
determining the applicability of state laws on Indian
reservations. Under this federal common Taw, state laws are
applicable on Indian reservations unless such application would
interfere with tribal self-government or would impair a right

oranted or reserved by federal law. Mescalero Apache Tribe v.

dores, &I1 U.S. 145, 148, 93 S.Ct. 1267, 1270 (19723); Organized
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Yillane of Kake v. Egan, 369 U.S. 60, 7475, 82 S.ct. 562, &7,

(1962); see California v. Cabazon Band of Mission Indians,

u.s. ’ » 107 S.Ct. 1083, 1091-97 (1987); White Mountain

Apache Tribe v. Bracker, 448 U.S. 136, 142, 100 S.Ct. 2578, 2582

(1980); Eastern Band of Cherokee Indians v, North Carolina

Wildlife Comm'n, 8§88 F.2d 75, 77-78 (4th Cir. 197B); Fort Mojave
Tribe v. County of San Bernardino, 542 F.2d 1253, 1256 (9th Cir. -

1976). Increasingly, the focus s on preemption rather than
triba) self-.oovernment. “"The trenmd has been away from the ides of
inherent Indian sovereignty as a bar to state Jurisdiction and

toward reliance on federal preemption.” McClanahan v. Arizons

State Tax Commission, 411 y.S. 164, 172, 93, S.Ct. 1257, 17262

(1973). The preemption fssue ultimately turns on a
"particularized inquiry® into “"the nature of state, federal, and

tribal interests at stake". White Mountain Apache Tribe v. -

Bracker, 448 y.S. at 145, 3100 S.Ct. at 2584,

A complete exposition of the “particular fnquiry® test is
beyond the scope of this discussion. It should be clear, however,
that the balance of state, tribal and federa) fnterests supports
stete regulation.

The State's interest in controlling the discharge of
pollutants from Indian lands is compelling. The impacts of
discharges from Indian lands are often not confined to Indian
lands, but often affect the quality of waters downstream from the

point of discharge. C(f. United States v. Anderson, 736 F.2d 1358,

1365-66 (9th Cir. 1Q82) (balance weighs heavily in favor of state
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requlation of water use where waterway extends beyond reservation
boundaries). Discharges from Indian lands may also affect
migratory fish and wildlife,

“A State's regulatory interest will be particularly substantia) §f
the State can point to off-reservation effects that necessitate
State intervention." New Mexico v. Mescalero Apache Tribe, 462
U.S. 324, 336, 102 S.CY, 2778, 2388 TTUBIT.

By comparison, the triba) finterest in preventing state

regulation to protect water quality is relatively weak. State
requlation serves to help protect water quality for beneficial
uses, including instream beneficial uses, by tribe members. The
applicability of state water qQuality requirements also reduces the
3bility of non-Indian dischargers to use threats to locate their
facilities on other reservations as a means of pressuring an
Indian tribe to 21low water quality degradation. Cf, Natural

Resources Defense Council v. Train, 510 F.2d 692, 70° (D.C. Cir.

1972) (the Clean Water Act is intended to set uniform minimum
iimitations for dischargers in order to prevent industries from
coercing States by threatening to relocate their facilities.)

The interest in triba) self-government is not accorded
great weicht under the “particularized fnquiry” test in areas
where there is no historica) tradition of triba) self-government.

Rice v. Rehner, 463 U.S. at 720, 103 S.Ct. at 3296. There is no

established tradition of triba) requlation of point source
discharge to navigable waters. Further, the extent of tribal

duthority to enforce controls over non-members for the protection

of instream beneficial uses is yncertain. Cf. Montana v. United
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States, 450 U.S. 544, 101 S.Ct. 1245 (1981) (tribe cannot enforce
hunting and fishing regulations against non-members on navigable
Streams within the reservation). The State's interest is
strongest, and the tribal interest weakest, where activities of
non-Indians on the reservation are concerned. See Rice v. Rehner,

46 U.S. at 720, 103 S.Ct. at 3296.

Application of California's waste discharge regulatory
program in no way limits the authority of triba) governments to
ddopt and enforce their own water ouaiity protection programs, to
the extent that the tribes have the necessary suthority. The
requlatory powers assigned to the state and regional boards under
the Porter-Cologne Act do not limit the powers of other
governmental entities to set and enforce thefir own proarams to
provide additional protection of water quality. See § 13002.
Because the state regulatory program allows for concurrent
requlation by other governmental bodies, interests in tribal self-
oovernment cannot justify exclusion of state requiation,

The federa) interest dppears to be consistent, or at least
1s not inconsistent, with the conclusion that the State has the
right to regulate point source discharges on Indian reservations.
The Supreme Court has recognized federal and trib2) interests in
encouraging tribal self.sufficiency and economic development

through promotion of tribal enterprises. California v. Cabazon

Band of Missi:- Indians, U.S. at » 107 S.Ct. at 1092. But

the State's application of its water quality laws is not intended

to prevent Indian tribes from conducting anv type of business on
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Indian lands. The State smeks only to assure that activities on
Indian lands are conducted in 8 manner which assures protection of
water Quality. Where a discharge from a tribal enterprise has a
demonstrable impact on off-reservation water Quality, and the
State seeks to requlate the discharge, the balance of state,
tribal and federal interests is far different than where the State
seeks to forbid 2 tribal enterprise supported by the federa)

qovernment. Cf. Californfa v. Cabazon Band of Mission Indians,

supra, __ U.S. ot —— 107 5.Ct. at 1094 (State's concern about
infiltration by organized crime, infiltration which has not in
fact occurred, 1s insufficient basis for prohibiting tribal nigh
stakes binao enterprises). The federal and tribal interests in
promoting tribal enterprises do not override the federal an¢
tribel interests in protecting water Quality. See qenerally EpPA
Policy far the Administration of Environmental Programs on Indian
Reservations (“the fundamental objective of the Environmental
Protectionn Agency is to protect human health and the
envionment"),

Federa) policy eéncourages the administration of Cleean
Water Act programg by Indian tribes. See Clean Water Act section
518(b)(2), 33 u.S.C. ¢ 1578(b)(2). The Clean Water Act also
establishes an important federallpolicy of maintaining and
protecting the Quality of the Nation's waters, o policy which is
furthered by preserving and protectina state regulatory
duthority. See Clean Water Act sections 101(a), 101(b),

X y.S.C. 8¢ 1281 (2), 1251(b),
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In summary, the balance of state, tribal and federa)
fnterests appears to permit state regulation of point source
discharges from Indian lands, at least under certain
circumstances. These circumstances include discharges resulting
from activities conducted by non-Indians, and discharges which

demonstrably affect off-reservation water quality.
U. Outstanding Permits

Under authorities in effect at the time of this statement,
no outstanding permits fssued by this State for the discharge of
pollutants, other than waste discharge requirements issued in
accordance with the State's existing EPA approved state NPDES
program, are valid for the purposes of the National Pollutant
Discharage Elimination System created by the Clean Water Act. AN
persons presently in possession of a valid State permit for the
discharge pollutants are required to comply with al) applicable
provisions of the Clean Water Act and EPA regulations, in

dccordance with EPA's approval of the State's NPDES permit

@zz/ﬁm#

“Robert H. Connett
Assistant Attorney General
Natural Resources Law Section

proaram,

00":7,"":;3 i1, 1987
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AFPLRDIX A. ETATE INCORPOFATION OF TEE FEDERAL CLEAN WATER ACT
Tecree

l. Vhether the Californie Legitlature in enactine Chepter 5.5 of

Divieion 7 of the Califorria Water Code intended to incorporate

by reference into state lav future amendments to the federal

Clean Water Act and regulations implementing the Clean Water Act.

2. Whether the California Stzte Wuter Resotrces Control Board

(State Board) was 2uthorized to adopt regulations that

incorporate by rcference future federa)l amendments and

regulztions.

3. VFhether the Lecislature's incorporation of future federal

tnenénents ané reculaztions is an improper delegcztion cf

auvthority.

4. Vhether the Legislature's incorporation of future federel

amendrents and reculations violates due process rezuirements for

certainty.

1. The Lezitleature intendec to incorporate by reference current

enc Zuture federzl lecislztiorn and reguiations.

<. The State Boaré is suthorized to tdopt reguiations

incorporzting prospectively the resuirements of federal lav.

3. The Lecislature's eracipen: of Chapter 5.5 éoes no:

tonstitute &n irproper delecztion of authority. The Legislature

rLts nmade the funfamencel Fclicy Gecision tha: the sraze will

izpiexent the Clear Wzter Ace permit systen for pcsint sovrce

f LD
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discharces. kdequate safeguards exist to Frevent arbitrary uee
of the delegated authority. i

4. Californiz's incorporation by reference of federal Ciean

conduct is proscribed.

DISCUSSION

vV

O
Wiater Act reguirements provides ageguate certzinty as to what . L
h. Backcround 2

The federal Clean Water Act, 33 U.S.C § 1251 et seqg., 3

establishes the National Pollutant Discharge Elimination System
(NFDZS) which requires a permit for point source discharces to
surface waters. 1. § 1342. 1Initially, the Environmental i
Protection Agency (EPL) issues NPDES permits. A state that
withes to acninister its own permit procrem mey submit its
prograr for epproval by EPA. Ig. § 1342(b). Once the progzam is
aprroved, EPA suspends its isguance of EPDES pernits 2né the
gtate undertakes the issuance of KPDIS percits under the state N N
procram. Jg. § 1342(c)(l). Tre Celifornia Lecislature has

Getermined trzt the state's interest lies in the state
the direct federel reculatien of Dersons alreacy subiect to giate

n
u
|
/
reculation. Cel, Water Code § 1337C. (A1) secticrn cizations are -'
to the Celifornia Vater Code uniess otheswise notec.) ,
Tc cobtain EFA epprovel, & state must have ecdecuate '-'
U
gutherisy o insiement recuirements enunerated in the Clean Water
Att. 33 U.e£.C. € 1243(:}. tMeore specilicelly, & stzte zust have
edecuate &uthority tc igsue Perrits the: ezziy ané enscre

.«
r=ee

cempilance wizh azplicatie tecnnoiocy-besec ellilivent liritazicns, JJ
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water quality related eff vert limizz:siong, netiontl stardargs o
Performarnce, scxic Poilutant effivens linita:iong, Prelrezimens
Etancasés and ocean Cischarce critecje (referrec s¢c coclectively
2s "limitations ane gtancdards”). Ig. at ] 1342(5)(1)(&). ‘The
state also must Lave 2deguate avthority to require a cischarger
to m2intain certain recorés, use monitoring equipment ang methodse
ané allow inspectjon. 9. § 1342(b) (2). These linitations,
standards ang monitoring requirements are set by EpPA by
regulation. see, €8¢ d8. §§ 1312(b) (1) (A), 1312(a),

1318(2) (A): 40 C.F.R. Subchapter K. |

Because Concress Periodiczlly emends the Clean Water

Act (see, €.¢., Menicipal Yastewater Treztpent Construction Grant
tnenémerntes cf 15¢2, Pub.L. Nc. £7-117, 95 seat. 1623) ané Epa
frecuentiy 26opts new or &rmende¢ regulations (see e.g., EP2,
Reculatory hgende, 30 Fec. Pec. 44644 (Oce. 29, 1985)
(identifyinc 33 currernt, prcjected, or Tecently corpleteg
rulemakings)), a State with an rrp &rprcved program mugs Gevelor
& nechanien ¢to 260pt thesge Chances into jits procran., 1In
~Celifornia, the Lecisiature decided to adops automztically zhese
Chinges as +-g- 2Te enacied ¢ 2icrres. The Lecislzzure enacted
tatutes thas ircorporase br reference Current anc future fegderal
iecislzzien anc Teculations, The Legislature thereby 2voided the
risk thet the stace Progran would be inconsistent wish the
reculremerte cf the Clear Water hct ang irplementing reculations.
The risk :ies Primerily in she tnaveicdabie delay besweern the
ereciment ¢f federz: aw &nC the eracimer: er adecstion of seese

-&% ¢ Teculzticne three ave Teéspongive e the federe: cranoec.,
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- - . L. ® 4. el Paalamal Paacvae Coes

For example, in Celifornia, uniess the lLecislative enacts &
gtatite as uvrgency legiclation by & two-thirds vote, a statute
Coes not take effect until Januzzy 1 cf the year fclloving 2 9C-
Gay perioc zfter the end of the legisiative session. Cel. Cons:.
hrt. IV, § 8. Adoption of reculations reguires 2 minizum of 14%
éays and in practice, between one and four years. See Office of
hAdministrative Law, Regulations Handbook, Appencix 2 (19€3).

Incorporation of prospective federal laws and
regulations also saves scarce legislative and aézinistrative
resouvrces that would otherwise be expended to enact and
promulgate state lawe and reculetions to implemen:t each change at
the Jederzl level. ' The expenditure of resources 2t the
administrative level woulé be perticularly questionazble becautse
the Boaré currently is mancated under state law to :prly federal
law 2nc reguletions.
E. The Lecisciesure Intende¢ To Ircoroorzte Procpective Federal

=2V _2anc deculzticpe,
Tre Stzte Boarc anf the Celifornis Recionel Vaier

Boarcés) inmplexment tre stete

V-2

Quality Contrcl Boazrés (Regicnz
I'?2Z8 progren in Califozrie pursuant <o the Porter-Cologne Water
Quality Control ket (Porter-Cclicgne Act) found &t Divisgion 7 of
the Califorriz Water Code (§ 13000 et sec.). Severzl provisions
of the Porter-Cclogne Act ciearly indicate a lecislative internt
t0 incerpcrate prespectively the provisions of federzl water
Guallity lav in Gei.ining the scope of sizte ané regicnel boa:sé

autnoritzy, ané irn estatlishing rtiripum stancards fcr certair

e
' IS
:

R0066154



acsivizies reculated =v the Stete a2né Regicnal Boards. See, !
e.c., && 13160, 1317C, 1237C, 13377, 133E3, 13386, 1Z3E7.
The nost €irect expression ¢f lecisletive intent to i

incorporate future federel law anc regulztions is founé in

~O<

Chapter .5 of Division 7 (& 13370 et seg.). Section 13270

"The Legiselature finds and declares that since the
Federzl VWater Pollution Control 2Act (33 U.S.C. 1251, et
sec.), 2s amended, provides for permit systems to
recula e the c;scna:ge of pollutants and Gredgec or v
£ill rmaterizl tc the navigable waters of the United
States and provides that permits mey be issued by ’
states which 2re zuthorized to impiement the provisions
of such a2ct, it is in the interest of the people of the
gt2te, in order to avoid direct reculation by the
federz) governmern:t of persons zlre2dy subject to |
reculation under state law pursuan: to this Civision, i
|
|
i
f
|

i
|
states 2s followe: ‘
i
|

W N

tc enac:t the pvovzs;o"- ef this chzpter in order 30
gutnerize wh " 3

Frov:oeg, howeve:. th2: the recrirements of this
crapter releting to the éischarge cf Gredgeé cr £ill
rateriel sh=-1 be applicatle orly when the state hazs &n

erproved pernit procran for the czschatoe of dredoed
end £:l1 materizl in accoréance with the proviticns of b -
the Fecerzl VWater Polluzion Con:tcl hct; 2nd provigec M
fyriner, thzt tre stete board ghall reguest federzl

fenéine under the Federel Weter Poiiution Cort ol hect

fo- the "'pcse cf carrying out its responsidilities

tnée: this procren.” (Empneeis addel.)

The verbel declarzztion to 2uthorize the stzte o

implezent 2cts that amené c:r supriement existinc federzl wate:

S C:n'

guality 2w expresses &r intent to incocporate prospective
chances in federzl law. Tre pnrase "federzl reculations 2né

sved pursuant thererc® refers to regulaticne issuec

"

guicdeines &
¢er the Ciezn Wates xct end "ects amendz:ory therec! o

sucriementary theretc.” Section 1337C znvs refers to Iusur
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recu_ations, expressing the Lecislatuce's inten: to irplemernt
feceral reculazions znd Guidelines promuloated in the future.
The tiring of the eractment of Chapter 5.5 2lso
indicetes that the Lecislature intendeé to incorporate federal
regu.ations prospectively. Section 13370 specifically refe:s to
federzl regulations. EPA regulations for the KPDES progran,

hovever, l26 not yet been promulgated when Chepter 5.5, incluéding

PN ~O<

section 13370, was enacted 25 an urgency statute and took effect

on December 12, 1872. See 1972 Cel. Stats. Cz. 1256, § 3; EP2,

State Procrar Reguirements for Participeation in the NPDES Systen,

37 Fec.Rec. 28321 (Dec. 22, 19872). By referring to regulations

thet nacé nct vet been issued, the Legisiature clearly indicateé
ite irtent to a2uthorize the state and regiorel boarés to car:sy
Ott 2n NPIZS rrocrem consistent with EPA regulations to be . !
prozuiczted in the future.

The lecislative intent to incorporate prospective » t ~N
federal lav ané reculiations is also expressec in section 12377
wiich provides 2t followe:

"Kotwithetanéing any othes Frovicicn ¢f this
€ivisiorn, the s:2z€ b0z Cr tne res iont. boercés sghail,
&s reguicrel cr zutherized by the Federz! Weter
Pollitziorn Cenzrel Acs, as amenoec, issve waste
ciscrarce 'ecu;:emen-s 2né credoeé or LIl neter izl
perrits viich apply ené ensure cozpiiance with 2.1
Boc..csf,e crovisions of she 2ot 20¢ 2oz amendesory
snece C_SYET.Erentery, theresc, tO2€EInEr Witk 2ny
LCre stringent efllvent stanéerés or lirisetions
necess2ry To izplement water gualit v gontrol plars, or
Zcr the ;:o ecticr of beneficizl uses, or to prevens
rrisance." Izrhaceis agéec.)

“ lll

L -

= - - - :

The previsions ef the Clear Later Act thexselves reguire ’
€ischarcers tc comply with stbseguently enzcted EPE reculztione.

}.-E. ' ’ e
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See, €.c., Clear Kaver hct § 30€(d)({1)({12), 22 T.e.C. ¢
1316(p) {1) (13).

requisenents &prly &l eprpliceble provigions ¢f the Clean kater

Hence, the reguirement thet veste éischerge

Act inciudes 2 reguirement thet weste cischarce requirements

epply EPR regurlations in effect at the tire wasze discharce
requirements are issvec, even though the reguiztions may have
been pronulgated after the Legitclature enacteé section 13377.

. The legislative history of section 12277 also indicates
the lLegislature's intent to incorporate future federal
requirements automaticelly. Prior to its amendment in 1978,
gection 13377 listed the specific types cf reguirements
estadblithec under the Ciean Water hct and inpiementing

&
-

recuazione =i gtete-issued pernits were reguired to epply.

The Legislature's reclacenent of the specific list with 2 general
recuirement that state-issued persnits ensure co=pliance with "2l
epplicebie provisions cf the [Ciean Water) act and acts

anengetcry thereof oz

Uprlenentary theretc®” reirforces an inters

to incorporate future federzl changes autozaticzlly withou:t the

ree for state statuzcory anmencments. Cocpare 1872 Cal. Stets.

Crn. 2235, pr. 24BE-24E7, ¢ 1

206E, § .

» &ng 1876 Cel., czass. Cr. €1, %.

The eniorcement provisions of Chapter 3.5 of the

Pcrter-Cclocne Act, sections :33BE, 1238€, anc 123£7, elso
incorporate prospective reziirements se: by IR reculaticns. L
compariscn ¢f these sgectiont end pestion 308 of the Clezrn Water
ACt C€lsclicses the Legitlatiure's inmzent to inccrscrase federzel
Tegulezicne, Inciuding Iuture recuiztiens. Sections 133EE,
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-33E6, &nc 133f7 are patternec cener2lly after Secstion 30f ¢f <he
Clean Weter 2ct. Section 309 refers to violaticrs of gections
301, 3C2, 306, 307, 308, 318 or 405. Sectior 3Cl1 provicdes for
eZfivent liritations; section 3C2, for water guelity relazed
elfluent liritations; section 306, for national stanéarcés of
performance; section 307, for toxic anc pretreatment effluent
standarcée; 308, for records, monitoring and inspectione; 318, for
€ischarce of specific pollutants associated with an approved
2guaculture preject; and 405, for the ¢isposal or use of sewage
tludge. The state statutes, sections 13385, 13386, ané 13367,
exch refer to viclations of any "effluent 1imitation[i/], water
cuzlity related effluent limitation, national stancard of
perfcrnznce, pretreatmer: or toxicity stanéaré.” It must be

nfecrec cthat the Lecislature by its use of these terss intendges

t0 incorporate the terms ac used in the Clean Water Act. 1n
Sact, these terme have no meaning except by reference to the
Clesr Water Act. The plairn mearinc of the words of each term éo
noOt suggest 2 cieer defirition ¢f the terz. 2lso, these ter=s éo

0t ezdear in the Pcrter-Ceclocne hct except in Charter 5.8 vhich,

§ gzetel 2Iove, was enacted ir créer o cornicrn steze lav to che

Ciear Water Act (§ 1337C). Trus, the terme "e<<lpent
limitetion,® “weter gualisty reiztec effluent linisatien,”
"reticnzl stanée:é ¢f perforzmance,” "pretrezcrment standesé” ané

3 cés

n
[+J
(A}

ano 2

TEEN these limitas Tan

on

-

frescribec in the Clezr Vazzer kot aré izrlementinc recuiazions.

€7 refere to "effluen: standazc."

'K
.
tn
o
(4]
(13
.
0
Y
'Y
0
(O

F=E.
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Tne Lecieiature's intent To0 inciuce fiture e well pg
current fecerel standarcs anc lizitztions in effec: 2% the zime
sections _33E3, 13386 end 133E7 were enacted is irplied by
geverz)l factors. & settled rule of statitory consiruction
provides thet incorporation by reference of law generzlly or a
particuvlar subject inclucdes not only contemporary law but future
amendments. See Sizte Schoo) Bldc., Finmance Comm. v. Betts (1963)
21€ Cel.Apr.26 €85, 692 [31 Cal.Pptr. 25B). The Legislature's
reference to the stancards and linitations i in broad general
terms -~ "zny effluent limitation, water quality related effluent
-imitetion, nationel stenéaré of performance, pretreatment or
toxicity standarc” -- and implies 2n incorporation of future-
promulcatec stancerés enc references. 1In aécéitior, the
lLecisizture in section 13270 sta2tes the purpose of chapter 5.%,

ections 13385, 123B€, 2né 13387, to suthorize the

i 4
o
.
0
el
b
o
n
)
[ #
[«])
(1]
"
"

st2te "to impiement” current 2né future federizl reculazticre. The
izrienenteticn of ceguiztzions includes their enforcement. See 33
T.8.C. 8§ 2342(b){7). &An interrretaticn of sections 1223, 13386

Stture prezuiczsel federezl stencesds ané

(13
(4

véin

)

[13]
(2]
-

EnC ZI2£7 exc

cimizetions woll€ be inmccnristent with the Leciglasure's stzted

m
X
.

rurpese ani therelore must be rejectel. See sifgr=i
Esidce rocherigv v, Fughel (1832) 40 Cel.zé 43, 52 (231 P.2¢ 4).
The Leclslatire's Gecision reflected in Chapter 5.5 ¢

ensure tnzt tne stite permit procrax conferms to federel

€ coneistent witl cther provisione ¢f the Pecrrer-Ccloche et

*hat ezl witl the federal-gtite releticnshit in wrter cualisy

R0066159
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control. ¥hen referring to the Clean %zter Ac:, <he Legislature
coneisternily includes reference to future amendments of the Ac:.
Section 13160 desigrates the State Boaré "as the state wate:
peoiutior control agency fcr 211 purposes stzted in the Federazl
Wiater Poilution Control ket and any other federal act, heretofore

or herezfser epnacted, and is ... authorized to exercise any

powers deleceted to the state by the Federal Water Pollution
Control Act (33 U.S.C. 1251, et seqg.) and gcts amencatory

hereso." (Emphacis addecé.) Section 12170 avthozizes the State
Board to adopt water guality control plans for waters for which

water quelity standa:zés 2re recuireé by the Federzl Water

Poilutior Control Act anéd acts "am ry therep?

geczoerenserv sheresc.™ (Emphasis addeé.)

The State Boaré ancé Regionzl Soarés have consistently
interprezed the provicions of Chapter 5.5 of the Pcrter-Cologne
hct to incorporate the Clear Water Act and irzlementing
reculaticns prospectively. The State ané Recional Boarés have
followec thic interpretatior both in regulations, see, €.g., 23

Ce_. rZin. Code 5§ 2223%(e), 222%2.2, 2né irn individual perzit

Cecisiorns, see, €.c., State Vater Kesources Contrcl Bcazé Orée
¥c. W2 73-17 (erriying Ik prezreatment reculaticns). ks the
ecencies charoec with enfcrcesent ¢f the Porter-Ccliocne Acst,

treir consiructiecn cf the law is entitled to crest weicht ané
viil be ushelé r :the ceurss, uniess clezrzly erroneous. See §a2v

wEr Jovgercs 2ggr. V. Pagific met Te.. So. (2878) 24 Cal.3E
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i cuestion has 2risern whether the legislazure intencded
that fecderel law and regulations would be incorporezied 2s state
iaw automaticelly uvpon their enaciment or only 2fter the
Fromuigetion cf regulztions by the Boazd incorporazting the
federel reculations. The lancuace of sections 13377, 12383,
12386 anc 13387 indicates that these sections are gelf-executirng
ané éo not reguire the adoption of implementing reculations to
become operable. Federel reculations that fall within the scope
cf these sections become operzbie zutomaticzlly upon their
enactment.

Section 13377 directs the State Boaré ané Regional
Boarés to issue waste Cischaroe reguirements thet a2pply and
ernsure corpliznce with 21l 2pplicable provigione of the Act. The
zancete it co-plete and cen be inpiemented cirectly by the
boards. The necranism for ersurinc compliance with ;plicable
federal law, waste Cischarge reguirements, aslrezdy is in place,
There is nc neec to promuiczte reculaztions to make the Cirective
opereble.

Sirmllezly, sections 133E3, 13386 ané 133E7 are compiete
rancates. Trhe Lecislature states that vioizstion cf "anr” cf the
-isted szanderés or limitations makes the cischarce: _isztie for

civil or criminel penzities. ke Ciscussed ezbove, the listed

n
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enc liritetiorns. CThe legisglature's express listinc ¢f Zfederzllvy-
sreomusgzted standarcs &nd linitasione implies sha:t these

gtangerces end Zizmitaticns become ernfcccettle wiznent che
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neceseizy for e2érinistracive ruie-z2king by Lny Celitorpija
agency.

Section 13371 Goes not reguire a Cifferent
interpretation cf sections 12377, 13365, 13360 or 12287. section
23371 vas enacted in 1972 and states 2s follows:

The Legislature further finds ang declares

that it is necessary for the state boaré to

amend its administratijve regulations in order

to comply with the Federal Water Pollutjon

Control Act and regulations and guidelines

26opted thereunder.

Under Californiz law, statutes 2re to be construed with
reference to the extire schenme of which they are a part so thrat
the provisions may be harmonized and retain effectiveness.

Zeczle v. Xunr (19€2) 216 Cal.App.26 €25, 698 [21 Cal.Rper. 253).
An interpretztion cf section 13371 rendezing the provisions of

7, 133E5, 133286 anc 13387 inoperative with respect
to federel reculztions unzil the Boaré adop:ts recuvlations
implenmenting the federel reculations is inconsistent with the
renéatery self-executing izncuage cf these sections. 1In
aécition, the lecislative Listory of section 11371 incdicates theas:
the provisicns cf section 22371 are limited to a specific
Listorical cortext thaz: cezseé to exist in 197e.

Section 12377, 25 enacted in 1872 with gection 13371,

(14

Teguirel the Zcazés to iecue weste cischzroe recuirements thas
"enture comrlisnce wier g12 &Fpiicaetle efflven- licitations,

netionel stEnizrie cf pecicrmance, toxic and Fretreztmers

k=22,

R0066162




i)

f£fluent stancerds, anc any ocezn Cischazge criterie.”™ 1In ics

9
(1]

[

[

5

~1

< versior, secticn 13377 ¢id not excrestly incorporate the
procedurzl reguirenents established by IPA under section 304!:)
cf the Clean Water Act. Section 304(i) requires EPA to estetiish
guidelines for "procedural ané other elements of any state
prograt”, including monitoring reguirements, reporting
requirements, anc enforcement provisions. 33 U.S.C. § 1314(i).
hccordingly, in 1572, it was necessary for the State Board to
edopt reculations to ensure that the stzte's permit procedures
were consistent with Clean Water Act requiremen:s. as set forth
ir EP2 cuidelines acopted pursuant to Clezn Weter Act Section
304(i). 33 U.s.C. § 1314(i). The Legislature made 2 f£inding to
thet effect in sec:ioq i3371. The State Boarc regulezions
impiementing the 1672 legislation set fcrth in éetail the
procecurel reguirements for permitting, while relvineg on
inccrporetion by reference to 2pply the substantive reguirements
cf sections 35:,’352. 30€, 307 and 4C3 cof the Clean Wazer Act.

Recister 72, Nc. €, Zilec February 2, 1573, formerly coéified a2t

(2]

22 Ce.. Rérin. Code § 2225 et segc. 1In 157, the Legislature

emendec secticn 13377 tc reguire the Boarés tc issue waste
Cischarge reculiredents thet "apply® ené easure cozpliznce with
"2.1 2ppliczbie” Clean Wete:r hce reguirenents, not juet the
regulrezents cf sections 301, 302, 306, 3C7 andé 4C3 cf <he Clezn
keter hAct. & 13377; 1876 Cel. S:zats. ch. 74€, § 2. Sectiorn
-2277 now inccoperztes the procedurel reguirexents for
permitiing, 2s well &t the substantive recrirements sez:ing

lizitetione anf stancezés. The need fpr eCministretive

k=13,
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regulations to irplement the Frocecural reguirerenze ¢f the Ciezn

¥2ter Act no longer exists ané the provitions of section 32371
Ere subsumed under section 13377,

C. aD& Stzte BoarC le puttorizel ¢o ASort Beculasjone Thae

b roprze Prae &3 TeRe '\ Rerplas .

The State Board has adopted tegule:ionsvwhich
incorporate prospectively EPh regulations aprlicable to the
Frocessing of NPDEZS applications ané issuance of KFDES perrits.
23 Czl. A&in. Code §§ 2228.1(¢), 2235.2; § 223%.4. Section
2235.1(c) states a2s followe:

"Zach report of waste éischarge %o

rneviceble water shell be filed a2nd processeé

in cornpliance with the aprlicabie federzl

reculetions governing the NPDES perris

procram pronulozted by EPA."

Section 2235.2 stetes 2s followe:
"legte Cischarge reguirements for éischarge

Srez point scurces 0 navicsble weters sheil

oe issvel znd a2étirigtereé in accordance with

the currently 2zrlicatle Zederszl reculztions

for the ¥ztionzl Pelluternt Discharoe

Elizinztion Systez (NPDES) procrarz.®
Ey referzinc to "the ezrlicable” or "the currenti errlicable"
RFDIS reguirenents, these recuisztions are irtended =0 2zsly the

NFOIE reculzzions in effect vhen 2 zepert ¢ waste Cischarge is

R0066164




The State 3c2z€ is 2uthnorized to 2écrt rules ené
recuizticns "2s it ney from time to time Geer zdvisaetle in
carsying out its powers end duties” under the Wzter Code. § 1(03E,

Cnazter 5.3 of tne Porter-Cclocne Act Girecte the State
endé Recional Boards to implement the reqguirements of the Clean
Water Act and imclementing reculations, including any amenéments
to the act or implementing regulations promulgeted after
enactment of Chapter 5.5 of the Porter-Cologne Act. See
§§ 13370, 13377. The Boaré's regulations thzt direct compliznce
with EPA reculations, including future amendments, f£211 within
the Bozrc's stztutory mandéate to izplement federal law and
recuizticens, including future amendments. §§ 13377, 12370.

The State Boarc's reculations implementing Cnepter £.5

cf the Ciezn Water Act have consistently incorporezted prospective

th

ederzl regulations. Former Section 2225.5(b) of Titie 23 of the
Cellfornia Aéninistrative Code, as adopted by the State Boeréd on
Fepruery L, 1873, providecd, in part:

"(l) &All waste Eischaroce reguirements
ehall comply wish effluent linits adosted
tnée:r Sections 3C, 30Z, 306 and 307 of the
Feder2l Wate:r Pollution Control Act anéd

whenever 2pplicazble any more sirinoent

liritation necesszry 0 mee: any other

o

federzl lav cr rezuletiorn.

(2) If 2 stcuic eff) nt gtendesé is
este-iishel pursuent to Seczion 207 ¢f the
Fecerzl Weter Fcllution Cenzrol hct Zor 2

k=25,
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tcxic poilutant which if present in a
€ischarge and such standard is more Etringens
ther the current weaste cischarge reguirenent,
the waste diecharge requirements shell be
revised in accordance with such toxic
effluent standard.”
Register 73, No. 6. The clear intent of this regulation was to

2pply EPh regulations setting effluent guidelines and standards,

WN =<

21l of which EPA regulations were promulgated after the State
Board adopted its regulation. See, e.g., EPA, Effluent
Guidelines an¢ Standards, 29 Fec.Regc. 4532 (Feb. 1, 1574).

ke stated above, the Board's interpretation of its
duthority is entitled to creat weight. Gav Law Ssudents, susvs,

24 Cal.36 438, 491. Moreover, the Legislature hes amended

various provisions of Crapter 5.5 from time to time since 1973, .
without impceing any lirmitations on the State Board's suthorisy ¢ ™
to irplement IFA's NPDIS program regulations. See, €.c., 198¢

Cel. Stats. ch. 13541; 2878 Cal. Stats. ch. 74€. Cotrrleé wish
the Lecisizture's own use c¢f prospective incecrperation by

relerence (see 1ETE Cal. Stasg. ch. 74€, § 3), the Lecislature

Frospective incorporation by reference. See Ceailornie Veliare

rigks

e

Qrezzilzsicr v. Erizn (1874) 21 Cel.3E 237, 241 1520 P.2¢

D2y be GeemecC tc Lave accerted the manner ir which the Board usec B

€70, 872, 122 Cel.Rpir. 134), ces:. deriec, 41¢ T.S. 1022, &3
£.Cz. 487,

The Soz:c's reculrztions incozpereting prespective

federal rezuirzions were 2ccpted in cozpliznce with applices:

;--26' r T
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Fa

stete cuse-m2king law., The bulk ¢f the curren: state law

Frescribinc minimum stylistic a2nd procecural resuirenents for zhe
acopiion cf acuinistretive reculations (Cal. Gov':s. Cobe, §
21346) becane effective 2fter the adopticn of the Bozrd's
regulations ené therefore is not epplicedble. See 1979 Cal.
Stats. ch. 567, §§ 1,3.2/ The Boarcé's use of incorporation by
reference in its regulations, however, if not inconsistent with
the st2tutory requirenents or the regulations pronulgated by the
Cffice of Administrative Law (OAL) implementing those
requiremente. See 1 Cel. Admin. Code, § 10 et geg. For example,
gecticn 20(c) (&) of Title 1 of the Califorria Aérinistretive Code
provides 2s foliows: |

"(c) &kn acency may ‘incorporete by

reference' only if the following conditions
tre met

(&) The recu‘ation text states that ¢ e
gosumernt it inccrperated by reference a
identifies the Gocumens bv titile anc Gaze of
ptolicetion or issuance. Where an

2. The Boz:C's uvse cf incorperation bv reference in is
reculzticons elgo is consis ent with °he cu::eu. recuirenents thes
& Ec2te 2genly nUET prepare & statenent cf reascns ané
informetiorn CGicess for— ne proposed recuiztion lﬂé:
p:o:ulgz:e;. zhe aco te€ reculzsion. See Czl. Gov':. Code §
2124€.7. This Provision took effect after the Beoerc promulca.ec
the current reculztions 2né therefcre 6i¢ not covern the Boarzé's

*sa

ruienzkine procecure. See Cal. Gov't Code § 1134C.Z: 1575 Ca.l.

Stats. c. 3€7, €8 2, 2. The 'equire:ent for 2 statenment c¢f
reascns anc informeticn Cices: Go no: 2fFply to the promulcaticn
of cectelir regulztions thas a'e manézted by federzl law o
recuietione.  Cal. Gov':i. Cobe § 11346.7(¢). The exceptiorn,
novever, Goef nLCT EXIlY tC the 2fopzion of siezze regulations she:
inccrporeate Trospective federel recula*zo“-. Trrs, the Boarc
Couic De reculirel Tl presEre 2 stazten en: cf rezscns ané an
irfermeticn cicest for promulgetion of .2 regulzticn the: adogp:
fvzire fegeral reculiticns.

Tt
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2uthorizinc Celiforriez statute or other

Eppeiceble iaw reguires the adcption or

eriorcement of the incorporateé previsions of

the docurent 2s well as any subsequen:

amendments thereto, no gpecific date ig

recuireé.”

In ite reference to a law that requires adortion or enforcerent
¢l the incorporated provisions of a documen: *as vell as any
subsequent amendments thereto,” the Grafters of the OAL
regulation anticipateé a state law that reguires adoption or
enforcemert of present as well as future provisions. Section
13377 is an example of ‘the statute Gescribed in subsection
20(c) (4). At section 13377, the Legislature has directed the
State Bo2:é and Recional Boarés to "apply ané ensure compliznce
with 2ll applicaetie provisions of the [Clean Water) Act and ac:s
amendatory thereof or supplementary thereto...."
T. Prospective Inscroorztiorn Bve Reference Je Not An
Irpercissibie Delecztion.

The guestion hes been raises whether the p:osﬁective
incerporztion cf federzl law and reculations constitutes an
impermissidbie Gelegzticn of lecislative authority tc Congreses ané
ZPhL. The docirine aczine: celegetion cf authority resss upcr the

2t the Legislature may not ablicate its responeibility
tc resclve Zundanmente) pelicy issues. ity of e v. LISy

¢l Garden Crove, (1578) 108 Cal.Apr.36 521, 329 [100 Cal.Rp::.

£C7, 511); Fucier v. Yocur (1968) €5 Cel.zé 371, 376 [N
Cal.Rptr. 6E7, 443 =.22 3C3). On the cithe:r Land, the courss

recocrize the practiczl necessitv for Geiegazing legislastive

("2 ]

authoricy im lieght of <he ever-increacine =ulitiglicizy &né

F-18,
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t

)

cormplexizy of adoirissrecive gffeizs, 2nd ere reluctant zo
inveligate legislation as an unlawful deiecation. Kuzle:, gurra,
€9 Czl.2d at 3E3-384. 2s statec by the Californiz Suprere Court
in fyclesz,

"lolrly in the event of 2 totzl abdication of

[leciclative] power, through feilure either to

render bzsic policy decitions or to assure thzt

they 2re implemented as made, will this court

intrude on legislative enactmen: because it is an

‘'unlawful delecztion,' ané then only to preserve

the representative character ¢ the process of

reaching legislative decision.”

Evcier, suora, €9 C2l.28 at 384; see Cleen 2jir Copstityercv v.
SEoif. Stete rir recovrces Board (1974) 11 Cal.3¢ 601, €17 {523
P. 20 617). Accorcingly, legitlation will be upheld 2s long 2s
(1) the Lecislatire has resolved trhe truly fundamentel pelicy
igsves ané (2) 26ejuzte szfecuarés exist to assure proper
irplerent2tion of the pclicy decision. Zucler, guprz, €9 Cz2l.28
et 37€; Wilkinson v. Magerp Communitv Foroigel (1983) 144
Cal.hpp.3¢ 4236 [152 Cel.Rptr. 563).

The test pronouncel ir Lycler 2ppiies to incorporation
by relerence of future 2s well 2f contesporary enactmente.
Prespective incocrporaticrn by reference is not per se invalic.
vecisliztive schemes tha:t eadopt future enzciments by reference
Lhave beer sustzined by state 2nl federel courts. See AIvip v.
2ozcC of Mecicel ZTyavimers (19C7) 151 Cal. 499, 5C3; Iy parse
GeIino (28904) 143 Cal. 412, 41&; Peorle v. Qveme (1946) 29 Cel.2é
164, 173 [273 P.2¢ 794]; Eucle:, supcp, €9 Cel.26€ 2t 27¢; In e
=2S¥gol (1834) 1 Cel.rpr.26 1E2, 1BE, 2C3 136 P.28 €7E);

BEoI2orcs V. Ssese S, cf Fouslios-iom (154B8) ET7 Cel.Rzp.zé 240,

k-l€,
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P s ezseea - e mZ e R
“EoespFeel VISP 274 FL2C Z23i; Zige gf rewemew o, tgzcf ¢l

Gioiniecszsien 12873) 43 Cel.rpp.3¢ €21, €20 |12l Czl.Rzzr. 2825,

Supreme Court upheld & legisiesive requirenment thz: 2n applican:
fcr eéricsion to the practice ¢f redicine must have e ciplome
Srom & meficel school wiszh requirements nc less then those
Frescripec by the hssocietion cf Americen Necdical Ccileges. Thne

Court stzzel:

"Ivicerzly the stanéeré of prefiziency irn
schelerehiy es & pregEretion, EnG =he ,e'::::-a:
stulles necessarr e gecure a fair ;'eua'a ien, aws
CrhZnTe &E the Cisceveries ir ne:urzl science cpen nes
Zielce ¢f investiczziorn &né SUCOESt Or revezl nesw
curzcive zoencies. The legitiziize cannos uccessiuily
Prescribe ir eévance & s:tenferé tc nmee: these rew ané
cranging cenéitions. The me=hocd acécrzel ETpezzs e be
suillciently Gefinite to enetle ai: co-leoe= tC reacr
the reguired srancasé when -on cooc Zeicr cthey degire to0
€o sc. The lavw s ze fixed, Gefinis . 2NC certiirn in
thls -espest 2f the neture cf .ne guzject ang ihe
Colecst tc De attzired will perzis, 2nc we éo nc: shink
it shcull be nell veid pesavse it o2 zéopie the ssenéaré
fivel Zren time ¢ tire by those whe, it will be
Fresumel, 2re the TOS: eninen: ir she ,.c-e gien which
ST EITeNPIE TC regulate, BN vAC £RouLC DE The = £3
interested i meinteining =he nighee: decree zf
rrtlessicnel Freliciencsy, exill ené sreinirng.” &3
Cel. 422, 23 {:2¢.

Sixzy=Icur vezrs later, ir fiz.2:, the Surreme Ceurs cenfirned

Teepeliive Incerzozztion v refecence.

K]

~€I-f.zticon setting the zininim weze fon ok

- oa
-
ST e
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£ Los kngeles Ic: the Tity'e Zirexer and the waces set by the
Ceunzy of Los Anceles fcr the County's Zfiremern, fucler, s:cos, 66
Cel.22 2t 374. The Court founé that the funcdamentel peolic: izsue
= that the Alhanbre vages for Ziremen should be on parit: witr
Los Angeles wages - was being decided by the lecislative boéy.
Rucler, susca, 6% CTal.2d 2t 377. The Court 21s0 found that the
proposed c:éinance contzined built-in a2nd 2utometic sefeguaczés

aczinst "exploitive conseguences" from the operz:iion ¢f the

]

"oréinance. 1. a2t 3EZ-3E3.

"lLos Angeles is no mere 2axious to pav its fireaen
excrdbitant compensation than is Alharbra. Los Angeles
zs 2n empiover will be motivated to 2void the
inturrence ¢©I zn excessive waoe scele; the interplev of
corpetitive economic forces and barczining power will
tens IC Setile the wapes 2t 2 realistic level. hAs we
notel in 2o anziocous ared involving the estat.isament
of trices: 'the Lecislature could rezsonably 2ssume
that competiticn . . . coupled with . . . bareczining
power. . . woulé provide 2 szfecuzrd 2gzins: excessive
Prices. In all prodatiiity, that safeoguard if at leas:
2s ellective 2s any which the Lecislzture coulé be
expeczec TC Drovide =¥ a:o:a;ca ;nc ex*licit sandards.
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The cangers contexglated by the orponents of the
Treposed Jecislation == the: the lecislasive Hogy will nelshes
know in aévence ncr conizcl the level ¢f the minipum wice -- were

isnicesed by the Court. Ipcier, grorg, €5 Cel.zé 2t 376-37%; see

> Fzwes Tigseia-

v. Boitsess (2832) 213 Cal. 400, 429

). Rlthough externel bodies woull be involved in

estziilsning the ninimun weges for hlhesbre, the Coust found thes

¥ expect thzse beiier tc rezsonatly

€, WhLish werg regscnirisy TelEtel i the

W =O<
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cel.Zd gt 3B2-3%3.

"Once Alhambrz es:zablishes the Policy of parity
Alnembre 2nc the Lot Anceles wases, the facs the
- b

the
tne Los Angeles ooverning bocies Perticipate in se
Lios Anoeles salacies doec not Gefea:

iecislztion since Alhasora coulé expect that the
tuthorities woulc reasonably investigate, hegotiate,

anc firally determine such salaries.

Gesign2tec method appropriately attzins the purposes of

the ordinance.” ]g, at 383.

The velidity of prospective incorporation by reference
n2s been guestioned in the past in sever:l statements &nd
See Ir re Burke (1923) 1590 Cal. 326, 328-32% [212 ».
Erock v. Superic: Court (1637) 9 Cei.zé 291, 257 171 P.2¢
Ssockton Theesre. Inc., (1548) 32 Cal.28 53, 5¢- E

- Eruser (1975) 46 Cel.App.36 Sugs. 1%,

decisions.

183);

¢ Jl18Z2 P.28 1); Peox:

:

(™)
“wn
—

ﬂn—!g' e

Precedernzial vzlve.

ine. Co. (2€E3) 176 Cal.n
S2ct, the stzzemente a2re Gicta re.vine orn
gothesizy. In Zprve, the couss expressiy

whether incerpcratiorn of friurse

S28. Ir Tzzsk, the cours the 3uvke

its éictux.

. i .
Caroline cGecisicon ¢ sLrpore

---7ent ¢f the purpese ¢f the crlinence. exse®I,) §u°I2,

121 Cel.Rotr. 5B1); pegrle v. Killigms (19€5) 175 Cal.App. 3¢
26; €3 Ops.Cal.Atiy.Gen. 566 (1980).

%, 80€ Zalermo are cicta ané therefore nos entitled =¢ o }

<8v wae vzljic. 190 Czl. 226 e

Boske ané

ing
the Alhambre

Thus the

WN Q<

The statements ir

other

Teservec the guestiorn

opirion angé a2 South

Cel.2¢ 21%, 2t 257.
¥ Jofedolel Came Lemida Ve
1222 F.28 473). oo

czcinence .

&z

<he currcen: version

cs
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& £tzte giatite 2né neot fusure versiihe were incorperesed. 280
Cal.Zs 2%t 322. The cour: exzressly reservel the cuestidn ¢I the

velidicsy ¢f fusure incorperetion by reference. 20 Cal.zs 2t 3:Z2.

‘e

Pecpie v. Visaigme (1983 175 Call.App.3€ Sups. 16, 24. In
aéditicn to0 lackinc precedentizl value, these gtatements 2icc
lack persuzsive value because the statements are made withous
anzlyvsis or explanztion of the underlying rationale. Indeed the
Kuocle: decition disavows the dicte in Burke as not pasting or the
issue. See Nucje;, gyore, 69 Cal.2d a2t 375-380 n. 6; 64
Ops.Cal.Atzv.Gen. 2% 514 (i9El).

in Peodle v. Kruocer, the appellzte departmen: of the
stpecior court helé that the state rectla:zions at issue were
invelié beczuse thev incorporated by reference future Zederal
regu_etions setting fishing limits. In California, eppellate

gecz-iment Gecisions 2re not zindinc on either the Coust of

tzpezi o:r the Supreme Court and have been reocarded 2s no:

centrolling even in the arpel.zte dezartment. Worshineson v.

‘ne-c. 2ne. 2T, BE. (187€) 64 Cal.Apr.3¢ 384, 389 134 Cal.Roer.
2£71. The oceciction in Rrucer lacks persuasive value decause it
re_ies s2le.y cn Cicte ir i;;;g‘wi:hou: 2ny ELsPorting analveis,
The cnly stete autherity citel im Rrogck was Buske which, ag
ciscuesel 2bove, was imrliecly rejected irn Prgles.

i -

Sn Degoie v, Uilsiz=s, the cours reviewel the valjéicy
£ stete 2w IncerpIreting federal law setting the zzxinun speed
stztel 2Dove, ceclisions ¢l the eppelizte depariment nave limized
. See Worshineson, suTre, 6+ Cal.AZT.3C 2

«_ o
Lo 2
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388. The cour: in gicte implied thet she ausometic rederl cf i
gt2te lav tzsed upon the repezl of the federz: stasute wouil e
&n invelid delecztisn of autherity. Wllliame, guozz, 175
Cal.App.3d Supz. at 22. In fact, however, the state lav does
incorporate 2 prospective federal repezl. The state law provides
that "it shall remzin in effect 120 days from the date that the
S$5-mile-per-hour national maximum speec limit, as specified ir .
- « the United States Code, is repeazled.” Ig. at 23. Thus, if
the Legislature fzils to act within the 120-cay pé:ioé, the szate
lav is automatically repealeé. '

The 1980 opirnion from thig Office in fact confirms the
test enunciated in ZIucler. €3 Ops.Cel.Attv.Gen. 566, 571-57:.
The opinicn finés that under the lecis.ative scheme a: issue,
there are inadeguate szfeguards to ensure the: the wecislatore's
policy will be carried ov:t. €3 Ops.Cal.Atty.Gen. 2s 582. The
coirnion e2lso involvel the ircorporation of standarcs adosted bv a

Privete entizy, 2 circumestance thas perh2ps resuvires crezser

standzzés 23czmed by the federal governmert. See, €.c., Sglzms-

AICoL€TE MNropesizme teecsiasic- ¢, fuaierscn (19E1) 124 Cal.Asz.26
S—
251, 3C1 {177 Cael.Rptr. 362, 376).

The Lecislature's enaciment of chzpzer E.

e

incorporezing rresen: ané frspre feders law ané reculations
satislies the Bpcler tes: ané thus it not ar invalié delecation
©Z lecislative auzihcrizy. s steted zoove, Congcress In zthe Tlexn

Water Att hnes p

(X}
Q

idecC states the crpeortunity O t2ke over

FIizry resprnsizilisy fc: iztlenenting the Provisicns cf zhe
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C-€2 w2ter Acs eszazlishing the KPDIS sermis sveser ¢ Tesu.zze
the cischzroe cf rfollutants. 33 U.S.C. § 3342(b). States
n00sing o avail themselves of this osporiuvnity rus: obteair IPa
ecpreveal of their program pursuant to the criseciz set ou: by
Concress a: section 402(d) ¢f the Clean W ter Act. These
criteri2 include the reguirements that the state has adequate
atthority to issue permite that "apply and ensure compliance®
with lederally-promulgated limitations and standards.

The Lecisliature has made the fundamental policy
decition that the interes: of the people of the state of
Celiforniz lies in the state's implementation of the KPDES
prograr. The Lecislature found that by agministerinc the procrax:
in Californiz, the state would "avoid Giree: regulation by the
federzl covernmen: cf perscns tlreacr subject to recuvlation under
[the Porter-Colocne Act)." € 23370. ‘"ne Legislezure chose 0
imrlenent this policy decision Dy incorporatinc present and
Titure fedezal law 2né reculztion: into stete lav. The
Frespective incocporeticn ¢f federal lav ané reculztions ensuces
coniinting compliance wish the criter:ie for TP 2porovel cf &
Steate rrogram. I fali, the pelicy ¢f canmtinuing gualificasicen

fer IFX zprrovel migh: very well be Gefeatel as 2 Trasticel

9
[ ]
m
[P
[+ 1)
=4
(2]
(14

metter I an incerporetion of federal lew ané recuiztio
rrovide Zcor fuzure federzl law ens recuietions. See {2
Coe.lal.itTr.Gen. 2t 281 11564).

© Gecisicn teo imzlesent the
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e resdensidble and effecsive aZninistrezion of the NFDIS
rFrezrat. 33 U.S.C. § 40z. The courss have uphelé s:imile:

Ge_egztions to cuteide agencies when the ern:ity performs &

(£

untion that is related to the legislative policy ané the enticx
can be expected to perforr that function ir. & reasonable manne:.
See Rucler, supraz, 69 Cal.25 at 3£2; 43 Ops.Cel.Atty.Gen. 1
(1564); 43 Ops.Cel.Atty.Gen. 275 [1964). It is axiomatic that
Congress and EPA perform 2 function that is related to the
Stzte's legislasive policy to implement the RPDES progras in
Ce_iforniz. 1Indeed, the State's policy is to conform to
Corgress' ans E3a's izplenentation of the 1:PDES procram. §
13370. Alsc, it is a truism that Concrese 2né EF2: can be
eirectel to pezforr theis Zunctions in & reasonzble manner.

Wheze z celecation to Concress or a federal agency if at issue,
conity woulé appear to Cicteze almos: automacic recogcnition thas
it will ressonazly perfornm its function. The State of California
is an inseparadie par: ¢f the Drnited S:tates of Apecica, Cal.
Const., 2ct. III, Sec. 1, and the Congcress cf the Dristed S:tates
intludes senzecrc ang representatives from the State of
Celiforniz. redese: Boenclies are creztec by statutes ernac:ed by
Concreses. e+ Tey be presumed ther thas the Lecisletcre can

expect the Iederzl covernment to rezsonablv pezform its functiorn.

sigre Mivke=inmp Egscrjasion v. Fullecton, sy2cz,

=23 Cal.rzz.z8 es 302,

See Szlme- ™o

o

The Tresumpiicn thes Concress ani TP vili ges

szfecuarés built into the KPS
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Srogras thet provicde amzie incentive for longress and IFE S
Evoif arditrary or unreasonitle 2CtiOn with respect tc the NPDIS
Fregsam. One safecuarc ig thet the rezuirements of the IPDIS

rogren will appiy to Cischeroes in the state whethe: the stece

§& 1323,

‘0

or IPA acuinister the NPDES procram. See 33 U.S.C.

2342, 1365(5). The fact that Congress ané EPA will themselves

have to erniorce reguiremernts provides an incentive to act

reasonably. 1In states that do not have an EPh-approved prograz,

P2 will enforce these reguirements directly. 33 U.S.C. §
2342(2). Cn stetes such 2s Ca_iforniz that do have an

CPr-azprovec procram, EPA enforces these recuirements indiressic

throush its oversient function. See 33 U.S.C. §§ 1342(c) and

hnacther salecueré bulilt into the KPIIS procram is thas
ing the KPDES procram with full

1l be

Concress 2nd EPA 2re implementi

awareness the: states with EPr-arprovel programs wil

izplenerniing KPDIS reguirenments. See 33 U.5.C. §§ 1231(b),

<342(b). Concress' anc EPAr's recognition that the NPDIS progra:

if being izsiementeC by the stztes recuces the likelinood thas

I KFOZS reguirements cotlé have

tnerncicizetec effects.

The Fcrter-Cclogne htt provides aééizionel safeguaczés.
The Legisilzture puthorizes the State Boaré and Regional 3oarée o
epplr efflvent stan€rzés cr limizetions that zre mere &t ringen:
than gprliicable federel limitetions ani scanderés where
"necessary IC inplement water gualisy seonirel pians, ¢ for the

bDenelicizl vees, € te Toevent avisance.™ L ZI:TT

i =z
ssCtellliel Co

(48

cimitEtions &ni sgianizcie ere relazxesd,

R0066177
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€xitling waste cischarge reguirements for poins source Sischerge

(44
)

reziirements woull remain ir effec: uns: ther were revised by

(43

ne Recional Becards. See § 13263 (c). hSditional safeziarcs lie
ir the availability cf séninistrative ang judicial review of
action by the State and Recional Boards regardinc waste éischaroe
recuirements. §§ 13263(a), 13300 et §eg., and 13320 et ses. The
agrinistrative appeals provisions of the Porter-Cologne Act
provide the: any acgrieved person, including regulated parties
ané interested citizens, may appeal to the Stete Board fronm any
action or fzilure to act by a Regional Board, includine action or
feilure to act pursuvant o Chapter 5.5. & 13320(c). Appezladle
&ction or inaction includee issuance of waste éischerge
recuirenmente, icsuence of enfcrcemer: orders or refusal <o take
enforcement action. The State Board's 6ecision also is subject
to jucicial review., § 1233C.

#r. exarzle lllustrates these esministrative review
Procedures. Fr &ischarger wno believes that 2 Recional Bozré hes

inproperly zozliel an EPA reculation w2y petition the Stzte Boerd

for review. The €ischarger may contest whether the EP:

-
o
o)
[
"
™
ot
[
0
X
(X}
m
-
o
ve

-thir the sctpe of the insorperzsion bv reference
eszzdlicshel under the Pcriez-Cologne hc:, whether the Kecionel
Boar€ has prcperlv interprezec the regcuiaztion, ané, if =he
xecional Borzé has cone devond the pininux regcurirements of the
Coezn Weter Ro:. whether =he Recionzl Board's action is

TEEEONEZILY nelefsETy ¢ implement—she rezuirenents cf stzte law,

2021C, (19El) 116 Cal.rps.38 731, F33-6(. (172

k=2E.
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Sirmilarly, if & Regional Boz:2's action

Cel.Rper. 306, 210).

(14

setisiies the minimun reguirements of the Ciean water ACt, but an

(L)

environnmercal croup believes that more stringent reguirements zre
necessary o rromote the purposes c¢f tne Porte:-Coiogne Act, the
environnercal crour nay petition the State Bozré for review.

The state scheme contains adequate safeguards even
though it adopts federzl law and regulations sutometically. 1In
anzlyzing the adeguacy of safecuards the courts consider
s2fecuzrés that are inherent in the delegation process, including
See Rucler,

£550g, €9 Cal.26 at 3B1-3E2; ) Davis, AGrin. Law Treatise (1°5¢)

the pdrocees for the exercise of the delegated powe:r.

§ 2.15. The courts S0 not insis: on an extera:l tengdaré o:

Drocedural check te vealicdeze the aczuzl incorperesion of ancther

entizy'e Geterminations. See Peorie ey rel, Youncer v. Coursv of

. Doregde [1871) 5 Cal.36 48C, 507 [4€7 P.26 1183, 2210, 96
Cel.Rztr. 353, 220]. Wrile the course have tpheld delezztion

scaenes irn which the lecislezture Girects the agency to agdop:

reguizticns inccrporating federsel regulations (see Sgircn

ZIS..EIS, EUTrE, 124 C2l.22:.38 281, 3C1), the intermediace
elniniszrezive 2ot cf adeopiing fedesel lav Oy reculaticrn ig nect 2

-n Iucces, the ity astozztically inccrpsrated the
everzge cf the afjoining Cisy ané County wages 25 & minizun wage.
3. Khile the Lizy reserved its
¢iscrezion ic S€t & Ligher wage, it CiC not resecve izt

Ciscreticrn te alter the grrlicatle minimum wEoe se: I the lcs

AngE.es wages, <. &1 373-374. Se€ &8C, PEoIle ey rel, Toomcg-
re25.

W =O<
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v. o3t of FD oScoredc, suzoe, foCel.3Z et 587 (direc:

intorperaticn ¢f sules of extern&l 528y into crirminal ssztute);
i5 € Mounew v,

€22, €28-21 4 rn.6, 1121 Cel.Rptz. 285, 3C1-C2 & n.6); Iz re ) L

sirnicsrecers (1575) 47 Cal.Azp.36

wasswvel, (1834) 2 Cal.App.2¢ 183 [3€ r.28 678); cf. 42
Ops.Cal.htty.Gen. 275 (1964) {state reculetions may prospeczively
incorporate federal regulations), 43 Ops.Cal.Atty.Gen. 1 (1964)

(same). In Peczle ey rel, Younoer, the court upheld a stetute

prospeciively incorporating rules to be adopted by an inters:ate
&gency, the Tehoe Regionzl Flanrning Aoency. Peocie ey rel.

iouvncer, gucrz, 5 Cal.36 2t 307. ™he stace stEite, adopted

belore the inters:aze agency adopteé its first o:réinance,

Drovides thei: "Violatior cof any ordinance of the [interstase:

gency lg & nisdemeanor." 196€ Cal. S:zate. ch. SEE, formeriy
cociZiel a2t Cal. Gov't Code ¢ 666C1. As such the statute it
simila: to sections 13385 ené 13367, which provide civil ané } Ty
Criminel penalties for viclzzion cf pretreziment stangarés,
n2zionzl s:tanderés cf perfermance, ané othes specified
Teculrements esta:lished by IPA recusztions. The interstzt
acency's rules were sutometicelly incorporeted inmmc & Califcrnia
cr local 2gency %o 2CcPt thet interstaze oréinance 25 2 rule cf
LBl state O loCEl &igeRty. Cf. In re Leeswe 1, Eudrz, 1

criminel stazite, without <he necessity cf any acticn by & stase 9

Cal.Apz.2€ 2= 1EZ (tphci€ine misdeme2nor ste:sutze which .

dutomaticelly inccrroretel rules te be 2zdrovecd by the fedessl

execciive). In tiis respest, Califerrniz —aw i€ <he same 2s
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fedeze. law, See Lrnisel fsptes v. Enaroneck {1938) 25X U.S. 28¢€
52

<n sum, the Lezislature's decicicn exboliel in Chepter

[N ]

(7€ £.0t.

~

¢ inccrporzte prospective 2t well) gs curzent federsl lav ang

o
(X1]

resulations is not an Impermissible delegztion of lecislziive
2uthority. The lLegislature h2s made the Zundamental policy
éecision that Californiz will implemen:t the KPDES prog:arm in 2
manne: tha: comp.ies with the federel criteria and reguirements
for st2te NPDES procrame. See §§ 12370, 13372, 13377. Anple
s&fecuesdes exist to engure thet the stete's acguiescence t¢ KPDES

Teguirements enacted by Congrese and imdlenernzed by EPA will no:

result in 2n unreasonzbie or srbitrary water guzlity control

-n kose v. Locke (1575) 423 U.S. &4E, 4¢-5C [¢6 s.C:.
B2, 29&; 46 L.2S.26 18%), the Vnited States Supreme Cour: stazed
the rsule proscrininc vecueness or uncerseiniy:

"The fair-warning reguiremen: ezbocdied in the Du

Procecss (C.ause DPrehifite the Stete from holding a:n

infiviéuel 'oriminelly respomsitie fer conduct wrich he
otic nect reason2ily understané to be Droscribed'...

iZiver trained -av"e'e w2y Zing It necesstrv tc consuliz
segzl cicticnerzies, treatises, 2ané =udiciel cpin.ons bpeforce
they zmeyv sy with z:" cerszainty wizt scze gTEtites mey
cempel cr fcrzic. {:::a: ons cmitzes]. ALl the Due Process
Cleise regulires is that the lavw give sufficiens waIning thes
mer, rryv consuct the w-e-vee SC &£ tc gveil that which &
fcrpiddern.” (2oee v. LOCke, 423 T.S. 3E, 4&-5C.

22 prescmpticns and intenSmenct: favor the validisy of

& stztite, 20 it will D& vghell unless ite uvncenegsicucicnelic

R0066181
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V. Kegirng (15

~1
"

} 27 Cal.App.3¢é 473, 478 [1C3 Cel.Rrp::.

Peod.e v. Tufce (1579) §7 Cal.Apr.3¢ Susp. 37, 46 [239 Cal.?Pzzr.

1€3); Pecczie v. Sondz (1962) 138 Cel.Azz.36 744, 780 [18E
Cai.Rptr. 203, 298).
The "veil for vacueness” coctrine has only limited

2pplicability to civil sanctions. It it not likely to present a

problem wnere reculazion of Bpeecn or expression, or conditions

of governmen:t emplovmen: are not at issuve:

"hlthouch enactiments outsice the criminal eced
have occaezona’ly been sutjected to scrutiny or g¢rounds
of vagueness -- especially in cases 1nvolv1ne the right
to gractice of & recognized profession...we have
normzily limitec such exarminztion to situztions where
Tire: Rmerncnment rights have been gt stake."

gin v, (1678) 23 Cal.36 63t, €39,

1582 p.25 289, 3Cz, 233 Cal.Rpar. 802, 815). See {canstorn v.
Cisv ol Richmoné (2985) 40 Cal.3é 755, 763 [710 P.zd 845, 849,

<21 Cal.®Rptr. 778, 7£3)

(conditions of governmen: employment).

Where 2 chzllence to & statute Goer no:t involve Firs:

Amendmen: freedoms, the statute canno: be cha.lengec &£ veague ir

the abs:trazst. The challence pus:t be based upon the facts ¢f the

Lremgszn v, Cizv ¢f Eicnmong, sLo-e,

2t 7€3-64. Thus, where the s-ate seeks to imsose sznc

perticuviar case. €0 Cel.36

ticne for
violatione of wzter gualizy laws, it is nos necesszry to

Celine2ze everr conteivable situaticn where sanctiens coxlé be

irposec in orde

TC 2viic & voif fcr vegueness challenge. 2513

™

thzt there bs reascratle nozice thas the

that is reguice
PerIiculzr conduct &t issue in the enfcrcemen: actisn it

proscribed. See ig.

k=22,

@N O

COCOryco
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A sietute mey prospectively incorporzte other stazutes
cr sa&uinistrative regulatione irn éefiring crirminal conduct. See
sIexser v. Ninicioal Coure (1972) 10 Cal.3@ 238, 152, [514 P.26
€57, 705, 10¢ Cal.Rptr. 857, 905): Pecole v. Rehman (1967) 253
Cal.Apr.2¢ 119, 156 [61 Cel.Rpt:. 65, B9), cer:. Genied 390 U.S.
947, 8B S.Ct. 1033 (1966); United States v. Brvant (6th Cir.
1983) 716 F.28 1081, 1095, cert. denied 104 S.Ct. 1006 (1984).

Insolar as voié for vagueness issues zre concerned, incorporation

- of federal s:tztutes angd regulations does not present any issues

that are Iundementally Gifferent than those raised when state
stztites and recclations 2re incorporetec. Federal statutes ang
reculztions zre as reaéﬁly available to the regulated pudlic as
gtete stztutes and reculations. Whether state or federal law is
incerperated into 2 criminzl statute, the test is s:il)l whether
the _av provides sufficien:t warning a2s to what is forbidden.

. -ncorporation by reference of othe: statutes and
recusztiors oréinarily should no: present 2ny vagueness probliemxs.
See nlsec fieces v. Ervens, guora, 716 F.2é &t 1095, upholdinc s
fedecel statite incorporezing state fish ané cene laws. In face,
the couris neve used incorporatzion by reference as z means of
avoiding veguerness protle=s. GIver s-z-utes ané rectlations which
€0 not expressiy incorporate by reference have been interpreted
0 €c so, sc that the standerds set by the incorporated Gocument

Tay

o]

€ useé TO Provide adeguate criterie for erforcement. See
-

Sa.BEIf V. Qiz of Tivermore (1576) 16 Cel.3d

W =<

~— Carycy
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the Use ¢f prospective inccrporaticn helpe 2void vacueness

Trozliems =t

t might arcise

b

£ a stetute incorporated only the _evs
in elfect z: the time of its enactnmen:t. Usnised S:tetes V.
Iengd {9th Cir. 1976) 536 F.26 1293, 1295-96 (construinc
federal criminal statute which incorporater state lawg to
incorporate those state laws prospectively).
Civil and criminal penalties are established as par: of
Chapter 5.5 of the Porter-Coloone Act in sections 13385 and
13387. Penzlties mav be imposed for the following types of
violations:
(1) point source discharces which are not permitced
by waste discharge reguirements:;
{2) knowingly making e false s:atement to the state
bozrd or & regional boaré, or falsifying
or tamperinc with monitorirng devices or
methocs reguired to be maintzined under the
Porter-Coiocne Act;

13) violation of waste discheroe reguirements or

cther specifiec stete and regcional bozrd
oréers o:r pronibitions;
(4) viciation cf the recuiremen:zs of Sections
302, 382, 306, or 307 of the Clean Water Ac:.
£§ 123BZ, 133E7. The violations mus: be willful o: necligen: for
criminal Penaities tc be irmposed. § 133E7. In some cases,

€riminal penelties mey not be imposed unlest the violations were

R0066184
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With respect to the first two categories of violeticns
listec¢ a2bove, unpermitted éischarces and specified reporting and
monitoring violations, sections 12385 and 1337 on their face
provice more than adezuate notice and specification of what
concuct it proscribed. Where penzlties are imposed for
violations of the waste discharge requirements and other orders
or prohiditiont, those waste discharge reguirements or oiher
orders or prohibitions should provide adequate warning and
certiinty as to what is required.

The s:tatutes' authorization of penalties for violation
of "anv effluent standeré, water cquality related effluent
stanéardé, nationel standaré of performance, [or] toxicity o:

recreztment scandaré” estarlished under Section 301, 302, 306 or

13

307 of the Clezn Water Act 2lso should not present any vagueness

s

presieme. § 13387; see § 13385, As discussed earlier, the
express lancuage cf the provisions of Chapter 5.5, and the
similazity ¢f sections 123E5 and 13367 to Section 309 of the
Ciean Water hzt, leave little doudbt that they are intended to
8pZly the recuirementzs of the Clean Water Act. See 35. 7-8,
BLTre: see :lsc [ricel Cracec v, Phesve Dodoe (D.C. kriz. 1875)
391 F.sSups. 11El1 upholding section 309 of the Clean Water Act
ageinst & voié for vagueness chellenge. Furthe:r, construing
sections :Z3E5 2ndé 13387 to reference the reguirements of the
Ciearn wete:r Act serves to eliminste any potential ambiguity as to

whet elfluent stancazés, weter guality related effluent

c:

stanéarés, nzticnel stancazés of performence or toxicity ors
rrectreztnent etanfzrds 2re intended o be 2rrlied.

;--35-

W =O<
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The rotice provided by section: 13363 and 23357 is in
m2rked contras: with the notice providec by the provisiong of the
Tisr and Game Code consicerec in Peocle v. Rruoes, gus:zg, 48
Cal.App.36 Susz. 15. ‘There, & staze recuiation, which
incorporated federal reculations, prohibited conduct tha: was -
expressly authorized by a provision of the Fish and Game Code.
The superior court helé that the Gefendan: had no notice that nis
conduct was criminal. Jg, at 20, 121 Cel.Rptr. 584 (alternative
holéing).3/ By contres:, the existence of penalties for
violations of effluent limitations,water guality related effluent
cimitations, rational s:andards of performance of toxicity or
Pretreaiment standards is expressly set forth in the

Porzer-Cclocne Ast jtsel®, in sections 12385 and 13387, not in &

-

S. Ever 2zt 2ppliedé to the provisicns ¢f the Fish ané Game
Code before iz, 2ecgzle v. 5:gcg: ig unperesasive and 1nte:nallv
inconsistert. The cour: helc tha: feders: reguleztion of the
&ciivizy involved, fisninc betweer 200 anc 130C riies ofishore,
ig so al;-encorbassznc thet any s:zte reculatior, even
nforcemer: of the same reguirements as those se: unner fecderel
.av, is pre enztel. 4P Cel.Apz.36 Supr. a: 16 Yet izts
alternztive holé: nc the: there was irnadeguzte nc ice that the
¢efendan:'s condve: was criminal ceve effect o 2 s:aze szazute
woich wae inconsistent vish applicadle federzl reoulations. The
gcperics ceurt elsc faileé to concider whethes federzl law
Provided zdegi2te notice ¢f the cririnz: natvre of the conducs
independent cf the provisions of the gelis orn;a Fisn 2né Game
Cobe. Rithough zhe sune zor court suocests that it is difficuls
for the reculzted pudiic ¢ keer informec o. reculations
udlishecd .n <the 'eoe-a’ Register, i¢. 2t 20, i: cannot seriously
be cortenges thzt ihe €iffjculey resvles in & veié for vagueness
Drotier. See iBKUSE V. Unised Stezes, 331 U.S. 4314, 444, 64 5.C:.
66C, €72 (1944) {eenstrustive notice it given teo ail pecsons
eZlectec by reculztion:t pudblished :ir the Federz: Recister)
(éic:&). See zlsc 2. a- 433, 64 £.C2:. &t €67 (crizinel scatuce
2\ prespecti : orporzte fedecel recuieticns withous
: ¥ Veligity ©f those reculztione as & Gefense

L COrycH
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gtete doard reculation. Moreover, nothing in the Porter-CZclogme
ACt expressly or inrliedly permits violation cf these stancéearé:
ens linitations. See §§ 13270.5, 13372, 13376, 13385. In wany
ceses, adiitional nctice is providec because conpliance wis!
these standazds anc lirizations will also be required pursuant o
conditions of waste discharge requirements. See § 12377; 40
C.F.R. §& 122.41(a), 122.44(b), 122.44(3), 403.8(f).

Independent of sections 13385 and 13387, the federal
governdent rmeay impose criminal penalties for violations of
sections 301, 302, 306 and 307 of the Clean Water Act, ané for
violztions of waste discharce reguirements issued as Part of the
state's NPDIS procram. Clean Water Act section 309(c), 33 U.S.C.
§ 131¢(c). Thus, even if sections 133835 and 13357 vere vague o
indefinite, they woulé not be subjec: to challenge 2f applied ¢
viclations, such a2t unpermitted discharoes anc violations of
Frecrextment standarcs, for which criminal penzlties may also be
imposec unde: section 309 of the Clean Wazer Act. Af the Fifsh
Circuit rezsoned in 2 decision rejectinc a vacueness challenge :o
¢ Zederal stetute which prospectively incocporated ssate criminal
-ave:

"!T)he ects pezformeé in violation cf [the

-ecerz’l act) 2re necessarily proscribed by scate law.
Such violators cannot complain, therefore, of being
2u.lec...intc 2 false sense of security that their
penavicr s:00C outside the ambit of criminal
ssosecuzion.”

Unizef Sceces v, Mcolov (8sh Cir. 1676) 539 F.26 1050, 1o05e.

<% sun, the provisions cf Crapter 5.5 and Staze Boaré

R0066187
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reculesicns incorporating reguirements of the Clear Weter Ac: are
70t uncorstitutionally vacue or uncertair.
Cf. 64 Ops.Cal.Atty.Gen. 1 (rejecting simile: challienges tc state

reculation incorporating federal lav,)

S
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D. GILDERSLEEVE

Wednesday
December 7, 1988

Part Il

Environmental
Protection Agency

40 CFR Parts 122, 123, 124 and 504
National Pollutant Discharge Elimination
System Permit Application Regulations
for Storm Water Discharges; Proposed
Rule

R0066189
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 122, 123, 124 and 504
[FRL 337¢-3)

National Poliutant Discharge
Elimination System Permit Application
Reguiations for Storm Water
Discharges

AGENCY: Environmental Protection
Agency (EPA ).
ACTION: Proposed rule.

SUMMARY: Section 405 of the Water
Quality Act of 1987 (WQA) added
Section 402(p) of the Clean Water Act
(CWA) to require the Environmenta)
Protection Agency (EPA} o establish
regulations setting forth Nationa]
Pollutant Discharge Elimination System
(NPDES) permit application
requirements for: storm water
discharges associated with industria)
activity; discharges from o Municipal
Separate storm sewer system serving a
Population of 250,000 or more; and
ischarges from a municipal scparate
8torm sewer system serving a
Population of 100,000 or more, but less
than 250,000, Today's notice requests
comments on proposed permit
application requirements for these
discharges and for storm water
discharges which are designated on o
case-by-case basis for a permit for
which the Administrator, or State, as the
Case may be, determines contributes to
a violation of a water qQuality standard
“or is a significant contributor of
pollutants to waters of the United
States.

Section 401 of the WQA amended
Section 402(1)(2) to provide that NPDES
permits shall not be required for
discharges of storm water runoff from
mining operationg or oil and gas
exploration, production, Processing, or
treatment Operations or transmission
facilities, which are not contaminated

Y contact with, or do not come into
contact with, any overburden, raw
material, intermediate product, finished
product, byproduct, or waste product
located on the site of such operations.
Today's notice Feéquests comments on
regulations proposed to clarify and
implement this Provision,

DATES: Comments on this proposed rule
must be received on or before March 7,
1989,

Public meetings are scheduled as
follows:

(1) January 13, 1989, g.00 a.m. 10 12:00
P-m. 1o discuss permit application and
notification requirements for storm
waler discharges associated with
industrig) aclivity and 1:00 p-m. to 4:00

P-m. to discuss requirements for
municipal separale slorm sewer
systems, in Washington, DC.

(2) January 24, 1989, 9:00 a.m. to 12:00
P-m. lo discuss permit application and
notification fequirements for storm
water discharges associated with
industrial activity and 1:00 p.m. to 4:.00
P-m. to discuss requirements for
municipal separate starm sewer
syslems, in Chicago, IL.

(3) January 26, 1989, 9:00 a.m. 10 12:09
P-m. to discuss permit application and
notification requirements for storm
Wwater discharges associated with
industrial Activity and 1:00 p.m. 10 4:00
P.m. to discuss requirements [or
municipal separate storm sewer
systems, in Dallas, TX.

(4) January 31, 1988, 9:00 a.m. to 12:00
p-m. to discuss permit application and
notification requirements for storm
Water discharges associated with
industrial activity and 1.00 p.m. to 4:00

(5) February 7, 1988, 9:00 a.m. 10 12:0
p-m. to discuss permit application and
notification requirements for storm
water discharges associated with
industrial activity and 100 p.m. to 4:00
P-m. 1o discuss requirements for
municipal separate storm sewer
systems. in Jucksonville, L.

(6) February ¢, 1968, 9:00 a.m. to 12:00
P-m. to discuss permit spplication and

notification requirements for storm

m Wasbington—Audilorium of the
FPA Education Center atUSs.
Environmental Protection Agency
Headquarters, 401 M St. Sw;
Washington, DC 20680,

{2) Chicago—Lakeview Conf

erence
Room, Southeast Qrugr. 16th Floor, U.S,

Environmental
Region V, 230 South Dearborn St
Chicago, IL 6060,

(3) Dallas—Arkangas Room, 12th
Floor, U.S. Enviroomental Protection
Agency Region VI, 1445 Ross Ave.,
Dallas TX 75270,

(4) Oakland—Hyatt ot Oakland

International, 455 Hegenberger Rd.,
Oakland, CA 94821,

(5) lachonvillHockmnville Hilton,
14000 Dixie Clipper Drive, Jacksonville
Airport, Jacksonville, F1, 32218

(6) Boston—John F. Kennedy Federal

Building. Room 2003, USS. Enviroementa)
Protection Agency Region 1, Boston, MA
02203.

FOR FURTNER TION CONTACT:

further infq h
For further informatiog on the proposed
rule contact: James Gallup, Kevin Weiss,

or Tom Seaton, Office of Water

Enforcement and Permits (EN-338),

United States Environmenta] Prolection
Agency, 401 M Street Sw, Washington,

DC 20460, (202)-475-g518.
SUPPLEMENTARY FORMATION:
1. Background

A. Water Quality Concerns

B. Previous R Approaches
1. March ﬂmm Rule

water discharges associated with :.{:‘:f"h:::
industrial activity and 100 P-m. to 4:00 UL August 12, 1985 Reopemer Notice
Pn. 1o discuss requirements for A- Group Application Option, Process snd
Mmunicipal separate slorm sewer Procedures
systems, in Boston, MA_ B. Classification of Publicly-Owned

The mormning and afiernoon segsi Sep Storm S, .
may be adjourned earlier if there areno C- Discharges into Publicly-Owned
remaining comments, Separate Storm Sewers

wishing 10 make oral IV. Water Quality Act of 1987

Presentations must restrict them to 15
minutes and are en to have
wrilten copies of their complete
comments for inclusion in the official
record.

ADORESSES: The public should send an
original and two copies of their
comments to Tom Seaton, Permits
Division (EN-338), Environmental
Protection Agency., 401 M Street Sw.,
Washington, DC 20460. The public
record is located at EPA Headquarters,
208, and is available for viewing

from 9:30 a.m. 10 4:00 p.m., Monday
through Friday, excluding Federal
holidays, Appointments may be made
by calling Yvonne Marshali at {202)-
475-7460. Copies cost $.35/page.

Public meetings will be held at the
following addresses:

V. Remand of 1984 Regulations
VL. Codification Rule
VL. Today's Notice
A. Overview
B. Definition of Storm Water
C. Responsibilily for Storm Water
Discharges Associated with industria}
Activity into Municipal Separate Storm
Sewers hes
1. Prior Approac
2. Today's Proposal Regarding
Waler Discharges Associated with
Industrial Activity Into Large and
Medium Municipal Separate Storm
Sewer Systems
3. Today's Proposal Regarding Storm
Water Discharges Associated with

o~

st 20 YON

W10 ~O<

( o

Industrial Activity from Federa| Facilities

into Lurge and Medium Municipal
Separate Storm Sewer me
4. Today's Proposal Regarding Siorm
Water Discharges Associated with
Industrial Activity into Maaicipat

> ?
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Separate Storm Sewer Systems Serving &
Population of Less than 100,000

1). Storm Water Discharge Sampling

. Storm Water Discharges Associated
with Industrial Activity

1. Permit Applicability

&. Storm Water Discharges to Municipal
Storm Sewers

b. Storm Water Discharges to Non-
Municipal Conveyances

2. Scope of "A iated with Industrial
Activity™

3. Individual Application Requirements

4. Group Applications

a. Facilities Covered

b. Scope of Group Applications

c. Group Application Requirements

5. Group Application: Applicabilty in
NPDES States

8. Group Application: Procedural Concerns

7. Permit Applicability and Applications for
Oil. Gas and Mining Operations

2. Gas and Oil Operations

b. Use of Reportable Quantities to
Determine if a Storm Water Discharge
from an Oil or Gas Operation is
Contaminated

¢. Mining Operations

8. Application Requirements for
Construction Activities

8. Application Requirements for New

Sources and New Discharges

F. Municipal Separate Storm Sewer
Systems

1. Municipal Separste Storm S:

2 Effective Prohibition on Non-Storm
Water Discharges

3. Site-Specific Storm Water Quality
Management for Municipal
Systems

4. Large and Medium Municipal Storm
Sewer Systems

8. Georgraphic Basis for Developing Storm
Water Quality Management Programs for
Developed Areas

b. Municipal Governments

¢ Options Considered

8. System-Wide Permit Applications

8. Co-Permitiees to System-Wide Permits

G. Permit Application Requiremenis for
Large and Medium Municipal Systems

1. Strategy for implementing the Permit

m

a

2. Structure of Permit Application

&. Part 1 Application

b. Part 2 Application

3. Msjor Outfalls

4. Viable Program

$. Source Identification

6. Characterization of Discharges

a. Screening Analysis for Illicit Discharges

b. Representative Dats

c. Loading and Concentration Estimates

7. Proposed Storm Water Quality
Management Programs

a. Measures to Reduce Pollutents in Runoff
from Commercial and Residential Areas

b. Messures for lilicit Dischbarges and
Improper Disposal

¢ Measures to Reduce Pollutants in Storm
Water Discharges Associated with
industrial Activity Into Municipal
Systems

d. Measures 10 Reduce Pollutants in Runoff
from Construction Sites into Municipal
Systems

8. Assessment of Controls

1. Annual Reports

L. Application Deadlines

]. State Storm Water Maunugement
]

Program
Viil. Fconomic tmpact
I1X. Executive Order 12201
X. Paperwork Reduction Act
XI. Regulatory Flexibility Act

SUPPLEMENTARY INFORMATION:

1. Background
A. Water Quality Concerns

The 1972 amendments to the Federal
Water Pollution Control Act {referred to
a8 the Clean Water Act or CWA),
prohibit the discharge of sy pollutant
o navigable waters from a point source
unless the discharge is autherized byas
NPDES permit. Efforts to improve water
quality under the NPDES program have
traditionally focased primarily on
reducing poliutents in discharges of
industrial process wastewster and
municipal sewage. This program
emphasis has developed for a number of
reasons. At the onset of the program in
1972, many sources of industrial process
waslewater and municipal sewage were
not adequately controlled, and
represented pressing enviroamental
problems. In addition, sewage outfalls
and industrial process discharges were
easily identified as responsible for poor,
often drastically degraded water quality
conditions. However. as polltion
zontr'ul measures were initially

eveloped for these discharges, it
became evident that more diffuse
svurces {occurring over a wide area) of
water pollution, such as agrieultural and
urban runoff were also major causes of
water quality problems. Some diffuse
sources of water pollution, sach as
sgricultural storm water discharges and
irrigation return flows, are statutorily
exempted from the NPDES program.
Controls for other diffuse sources have
been slow to develop under the NODES
program.

Since enactment of the 1972
amendments to the CWA, considering
the rise of economic activity and
population, significant progress in
cleaning up water pollution has been
made, particularly with regard to
industrial process wastewater and
municipal sewage. Expenditures by
EPA, the States, and loca) governments
1o construct and upgrade sewage
treatment facilities have substantially
increased the population serviced by
higher levels of treatment. Permitting
backlogs for industrial process
wastewater discharges have been
reduced. Continwng improvements are
expected for these discharges as the
NPDES program continues to shift to

loxic and water quality-based pollution
control.

Although assessments of water
quality are extremely difficult to
perform and verify, several National
assessments of water quality are
available. For the purpose of these
assessmen!s, urban runoff is considered
to be a diffuse source or nonpoint source
poliution. although legally, most urban
runoff is di
conveyances such as separate storm
sewers or other conveyances which are
point sources under the CWA, and are
subject 1o the NPDES program. The
“National Water Quality Inventory. 1908
Report to Congress” provides a geoeral
assessment of water quality based on
biennial reports submitted by the States
under Section 305(b) of the CWA. In e
preparing the Section 305(b) Reports,
States were asked to indicate the
fraction of the Sum;;ulen that were
fully supporting, part supporting, or
not supporting designated uses. The
Report indicales that of the rivers, lakes,
and estuaries that were assessed by
States (approximately one-fifth of
stream miles, one-third of lake acres and
one-half of esturine waters), roughly 75%
are supporting the uses for which they
are designated. For waters with use
impairments, States were asked to
determine impacts due to noapaint
(agricultural and urban runoff and other
sources). municipal sewage, industrial
(process wastewaters). combined sewer
overflows, natural, and other sources,
then combine impacts to arrive at
estimates of the relative percentage of
State waters affected by each source. In
this manner. the relative importance of
the various scurces of pollution ceusing
use impairments was assessed and
weighted national averages were
calculated. Based on 37 States that
provided information of sources of
pollution. industrial process
wastewaters were ciled as the cause of
nonsupport for 8% for rivers and
streams, 1% lakes, and 8% for estuaries.
Municipal sewage was the cause of
nonsupport for 17% of rivers and
streams. 8% lakes, and 22% estuaries.
Nonpoint sources was the cause of
nonsupport for 85% of rivers and
streams, 76% lakes and 45% estuaries.
The Assessment concluded that
pollution from diffuse sources such as
runoff from agricultural and urban areas
is cited by the States as the leading
cause of water quality impairment.
These sources appear to be increasingly
important contributors of use
impairment as discharges of industrial
process wastewaters and municipal
sewage plants come increasingly under

R0066191




49418 Federal Register / Vol. 53, No. x5 / Wednesday, December 7, 1988 !/ Proposed Rules

WO ~Q«

e ————— e ——
control and intensifieg data collection source of 0il pollution 1o receiving Commercial and light industrial areas,
efforts provigde additiona) information, walers, with hydrocarbon levels in However, NURP concluded that the

The States conducted a more urban renoff typically being reported at quality of urban runoff can be adversely f—m
comprehensive study of diffuse poliution a range of 2 to 10 mg/1. These impacted by severa] sources of
sources under the sponsorship of the hy ns tend to accumulate in Poliutunts that were not directly
Association of State and Interstate botiom sediments where they may evaluated in the study and are generally
Water Poliution Control Administrators pers’st for long periods of time, and not reflected in the NURP data,
(AS] WPCA) and EPA. The study exert adverse impacts on benthic including itlicit connections,
resulted in the report “America’s Clean Ofganisms. Construction site runoff, industrial sjte
Waler—The Stateg’ Nonpoint Source A portion of the NURP program runoff and il ing.
Assessment, 1945 which indicated that involved monitoring 120 priority Other studies have shown that many
38 States reported urban runoff as g poliutants in g10rm water discharges storm sewers coatain illicit discharges
Major cause of beneficia} use lands used for residential, of non-storm water, and that large
impairment, in addition, 21 States commercial and light industria| . amounts of wasteg, perticularly used
reported construction site runoff ag » activities. Seventy-seven priority oils, are i F d in storm
Major cause of yge impairment, pollutants were detected in samples of sewers. Removal of these discharges

To provide a better understandingof  storm water discharges from residential,  pregent Opportunities for dramatic
the nature of yrban runoff from Commercial and light industrial lands improvements in the quality of storm

cummercial and residential areas, from taken daring the NURP study, including waier discharges. Storm water
1978 through 1983, Epa provided funding 14 inorganic and 63 organic pollutants. discharges from industrial facilities may
&nd guidance to the Nationwide Urban Table A-1 shows the Pprionity pollutants contain, in additipn to illicit connections

Runoff Program (NURP). The NURP which were detected in at least ten and improperily disposed wasies, toxics
Program included 28 projects across the  percent of the discharge samples which, and conventional pollutants when
Nation. conducted separately at the were sampled for priority poliutants, Material management practices allow
local leve] byt centrally reviewed, Priceity PaBiutants Detected €Xposure i\ .:orm water.
Coordinated, and guided. 9% of NURP Samples in 8t Loast In some municipalities, illici

One focug of the NURp program was Cconnections of sanitary, commercial and

to characterize the water quality of ABLE industrial discharges to storm sewer
discharges from separate :'!ormynewm K A1 systems have had 4 significant impact
which drain residential, commercial, Frequency  ON the water Quality of receiving waters. -
and light industzia) (industria) parks) Although the NURP study did not

sites. The majority of samples collected emphasize identifying illicit connections
in the study Iwerle analyzed for eight t:‘ $torm sewers other than to ;uur: !
conventional pollutantg and three Motsts and Jasvgarice: that monitoring sites used in the study

metals. Data collected in NURP Al::qﬁ.._.“ were free from sanilary sewage '
indicated that on an annual loading Amersc contamination, the study concluded that

basis, suspendeqd solids in discharges illicit connections can result in high
from separate storm sewers drain; Catwam___ .

bacterial counts and dangers to public

runoff from residential, Commercial and bealth. The study also Boled that

light industria| removing such discharges presented
OPportunities for dramatic

improvements in the quality of urban
storm water di 3.

Other studies have shown that illicit
connections to storm Sewers can crate
Severe, wide-spread conlamination
problems. For exampie. the Huron River
Pollution Abatement Program inspected

businesses, homes and other

buildings locateq in Washtenaw County,
Michigan and identified 14% of the
buildings as having improper storm
drain connections. flicit discharges
were detected ot g higher rate of 60% for
automobile related businesses, including
service stations, automobile dealerships,

addition, the study indicated thay Snnual  Pestces:
londings of chemica| oxygen demand

and per 100 m| of runoff during The NURP data also showed o the result of improper Plumbing or illegal
warm weather conditions, although the significant number of these samples connections, Mmajority were approved
study suggested that fecal coliform may  exceeded various freshwater water connections at the time they were built,
not bg the most appropriate indicator quality criteria. Intensive construction activities may
Organism for identifying Potential health The NURpP study provides insight on result in severe localize impacts on
n's!(s N storm water runoff. Although what can be eensidered background water quality becguse of high unit Joads
NURP did not evaluate oil ang grease, levels of Pollutants for yrban runoff, as of pollutants, Primarily sediments,
other studwsvhave demonstrated that the study f primarily on Construction sites can also generate n
urban runoff is an extremely important monitoring runoff from residential, other pollutants guch as phosphorus and
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nitrogen from fertilizer. pesticides,
Petroleum products, construction
chemicals and solid wastes. These
malerials can be toxic to aquatic
organisms and degrade water for
drinking and water-contact recreation.
Scdiment runoff rates from construction
sites are typically 10 to 20 times that of
agricultural lands. with runoff rates as
high as 100 times that of agricultural
lands. and typically 1,000 1o 2,000 times
that of forest lands. Even a small
amount of construction may have a
significant negative impact on water
qQuality in localized areas. Over a short
period of time. construction sites can
contribute more sediment to streams
than was previously deposited over
several decades.

B. Previous Regulotory Approaches

The appropriate means of regulating
storm water point sources within the
Nationa! Pollutant Discharge
Elimination System (NPDES) program
has been a matter of serious concern
since implementation of the NPDES
program. Each attempt to devise &
workable program has been the focus of
substantial controversy. in view of the
large number of storm water sources,
the nature of storm water runoff and the
realities of program priorities and
resources. In 1973, EPA promulgated its
first storm water regulations exempting
from permit requirements those
conveyvances carrying storm water
runoff uncontaminated by industrial or
commercial activity unless the particular
storm water discharger had been
identified by the NPDES Director as a
significant contributor of pollution (38
FR 13530 (May 22. 1873)). The Agency
maintained that, while these sources fel|
within the definition of a point source,
they were nonetheless ill-suited to the
traditional end-of-pipe, technology-
based controls that are the basis of the
NPDES program for process discharges
and discharges from Publicly-Owned
Treatment Works {POTWs). Because of
the intermittent, variable and
unpredictable nature of storm water
discharges, EPA reasoned that the
problems caused by storm water
discharges were better managed at the
local level through nonpoint source
controls such as the imposition of
specific management practices to
prevent the pollutants from entering the
runoff. The Agency also justified its
decision by noting that issuing
individual NPDES permits for the
hundreds of thousands of storm water
point sources in the United States would
create an overwhelming administrative
burden and would divert resources
away from control of industrial process
wastewater and municipal sewage,

which a1 the time, were more pressing
and identifiable environmental
problems.

In the first in a serics of challenges to
the storm water regulations. the Natural
Resources Defense Council {NRDC}
brought suit in the U.S. District Court for
the District of Columbia, challenging the
Agency’s authority 10 selectively exempt
categories of point sources from permit
requircments, NRDC v. Train, 396
F.Supp. 1393 (D.D.C. 1975). off'd. NRDC
v. Cost/e, 568 F.2d 1369 (D.C. Cir. 1977}
The District Court held that EPA could
not exempt discharges identified as
point sources from regulation under the
NPDES permit program. However, in
acknowledging the administrative
burden placed on the Agency by
requiring individual permits, the court
recognized EPA’s discretion to use
certain administrative devices, such as
area permits. to help manage its
workload. In addition, the court
recognized some discretion on EPA's
part to define what constitutes a point
source.

In response to the District Court's
decision in NRDC v. Train, EPA issued a
rule on March 18, 1976, {41 FR 11307)
establishing & comprehensive permitting
program for ail storm water discharges
except for rural runoff uncontaminated
by industrial or commercial activity.
This rule substantially increased the
number of storm water discharges
subject to the NPDES program. Permits
continued to be required for
conveyances catrying contaminated
storm water runoff from areas used for
industrial or commercial activities, as
well as storm water discharges
designated by the permit-issuing
authority as significant contributors of
pollution. These sources were required
10 submit the then-existing individual
permit applications required of
industrial and commercial process
wastewater dischargers. In addition, the
1976 rule brought into the permitting
program separate storm sewers which
were defined as “conveyance or system
of conveyances . . . located in an
urbanized arca and primarily operated
for the purpose of collecting and
conveying storm water runoff."
Channelized storm water runoff from
tural areas continued to be defined as
non-point sources unless designated
otherwise by the permitting authority.
Individual permit applications were not
required lor separate storm sewers at
that point in time. EPA planned to study
such discharges and issue “general” or
area permits (o such sources as these
discharges were expected to be less
significant than storm water
conlaminated by industrial wastes.

On june 7. 1979 and May 19. 1980, EPA
published comprehensive revisions 1o
the NPDES regulations (44 FR 32854
{June 7, 1979): 45 FR 33290 {May 19,
1980)). With regard 1o storm water
discharges, these rules essentially
retained the March 18, 1976 broad
definition of storm water discharges
subject to NPDES permit requirements.
but applied new application
requirements to storm water point
sources. Under these regulations the
same application information required
of all industrial and commercial process
wastewater dischargers would be
required of ali storm water point
sources. This meant that the new
individual permit applicstion
requirements of the 1879/1980 rules
applicable to process wastewater
discharges would also be required for all
storm water discharges. These new
requirements included testing under
certain circumstances for a substantially
greater number of pollutants identified
in the 1977 amendments to the Clean
Water Act (CWA) which stressed the
control of toxic pollutants.

This regulation brought swits in
several Court of Appeals aad District
Courts by a number of major trade
associations, several of their meraber
companies, NRDC and Citinens for s
Better Environment. The swits
challenged many aspects of the NPDES
regulations, including the storm water
provisions. Eventually all petitions for
review were consolidated im the D.C.
Circuit Court of Appeals (NRDC v. EPA,
673 F.2d 392 (D.C. Cir. 19808}

After two years of intensive
settiement negotiations with
representatives of most of the
petitioners. the Agency and industry
petitioners signed s settiement
agreement on July 7, 1982, which
addressed a number of issues refating to
the NPDES program, includiag storm
water. Under the terms of the
agreement, EPA agreed to propose
changes to the storm water regulations
(47 FR 52073 (November 18, 1982)). The
proposal reflected the Agency's attempt
to balance the enviroamental concerns
associated with such discharges with
the practical limitations of individual
NPDES permits and the reality of limited
resources. Thus, the
significantly narrowed the definition of
storm water point source and reduced
the application requitements. The
proposal defined storm water point
sources as consisting only of
conveyances of storm water
contaminated by process wastes, raw
materials, toxics, hazardous pollutants
or oil and grease.
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The proposal also reduced application
fequirements. Storm water discharges
were proposed to be divided into two
groups based on their potential for
sign:ficant pollution problems. Group !
sources (expected 1o pose more
significant poliution problems) would
conlinue to be required to submit
Application Forms 1 and 2C applicable
tuindustrial and commerciat process
Wastewater dischargers except that
«ifNluent testing data would be required

“enly fur conventional polivtants. For all
other pollutants, the applicant would
unly have to indicate whether they
believed any such poliutants were
'resent or absent and explain why.
Application requirements were further
seduced for Group 1. Essentially, the
only information that would be required
fur Group 11 sources would consist of
basic information to identify the type,
number and location of Group Il
discharges. No effluent testing date was
proposed to be required at that time
Izom these sources. The Agency also
proposed to extend the deadline for
submission of storm water permit
2pplications to six months after
promulgation of a final rule.

Finally, as also agreed 1o in the
Settiement Agreement, EPA issuved a
letter stating that while the propasal
was pending. EPA would not take
enforcement action against storm water
dischargers other than those {1) covered

‘¥ 8n existing NPDES permit; (2) subject
ta effluent limitations guidelines or toxic
pollutant standards: or (3) designated as
& significant contributor of pollutants.
This “non-enforcement policy™ did not
&pply 1o existing enforcement actions,
and did not affect the right of an
epproved NPDES State or citizens group
to bring a suit against a storm water
discharger.

EPA's 1982 proposal to address the
storm water issue again generated
considerable reaction and comment
from industrial groups and ‘jade
associations. They asserted that the
proposal did not go far encugh in
restricting the delinition of storm water
point sources. They maintained that
most storm water discharges were de
rrimis sources of poliution and thus
are not appropriately regulated under
the NPDES program. States and
environmental groups took the position
that the CWA requires permits for storm
water discharges regardless of the leve}
of pollutants present in such discharges.
Theyv contended that the proposal went
too far in narrowing the scope of
coverage and questioned whether EPA
had a Jegally sufficient or technically
supportable basis for the Group 1/Group
1l designations in the Proposal. EPA

considered these pablic comments and
published final storm water regulations
on Scplember 26, 1984 (48 FR 37998).

The 1984 final rale recognized that
there are two fundamental issues
regarding the NPDES regulation of storm
waler: (1} which storm water discharpes
are point sources and therefore within
the NPOES program. and (2) what is the
best way to regulste these sources.

On the first issue, the Agency was
rersuaded by commenters that the 1962
proposal had gone 120 far in narrowing
the scope of coverage. Data available 1o
EPA. such as the Naticaal Urban Runoff
Program (NURP} study, indicated that
there are water quality problems
assaciated with storm water runoff in
some siluations. Thas, the final rule
retained the broad coverage of the 1980
rule in mandating the permitting of all
storm water point sources that discharge
pollutants into waters of the United
States. The Scptember 26, 1984 rule
defined a storm water point source as &
channelized conveyance of storm water
runofl that (1) is located in an uwrhanized
area as defined by the Bureau of
Census, or (2) discharges from lands of
facilities used for industria) or
commercial activities, of (3) is
designated by the Disector.

To address the second issue of how to
regulate these somrces sdministratively,
the final rule retaimed the two-tiered
classification described in the
November 13. 1982 Proposal. Thus, the
final mleulloﬂh!woclicgaiuol
storm water point sources with difierent
application requirements for each,
Grouplula-uniapoidm-en
defined as those swbiect 1o effigent
limitations guidelimes, located a1 an
industrial plant or plant assoviated area,
or designated by the Director. All other
$101 waler poist sources were
classified as Growp iL Group |
dischargers were required 10 complete
bothFonulandFamZC.anFD}B
Application Form for industrial and
commercial process wastewater
discharges, ing certain sampling
and testing data. The application
requirements for Groop il were
significantiy reduced from their existing
requirements. Group Il sources were
required to submnit onty Foem 1 plus a
narrative description of the drainage
area. receiving water. and any treatment
applied to the discharge. Since Group I}
sources were expected o pose less
significant pollutien problems generally
and therefore be o lower priority for
permit issuance, sdditional information
could be coliected on these sources at s
later date when permits were issued to
these sources.

The final rule also revoked the non-
enforcement letter issued as part of the
Settlement Agreement and a new permit
application deadline of April 26, 1965
was established.

These storm water regulations
generated considerable contro
{through post-promulgation comment)
and. ance again, suits were filed. With
regard to coverage, it was claimed that
the new definitions would subject
thousands of discharges to the program
for the first time. In fact, the EPA's view,
the coverage of storm water point
sources under the NPDES program was
essentially unchanged by the September
26 rulemaking. The 1984 rules deleted
the term “contaminated™ and refied
instead on geographic criteria. However,
this change in nomenclature resulted in
the same coverage of discharges.

In post-promulgation comments on the
1984 rule, various industries and trade
associations claimed that the April 28
application deadline would be
impossible for many dischargers to
meet. it was argued that many
discharges were located in areas where
testing during the winter months would
not be feasible. 1t was also pointed out
that the intermittent and unpredictable
nature of storm water would resul( in
difficult and lime-consuming data
gathering, and that six months was not
enough time to locate, identify, sample
and test thousands of siorm water point
sources. Many comments expressed the
view that requiring full samplying from
every single Group | discharger was
excessive in lerms of providing
sufficient data for general permits, the
preferred meuns of :mhl::: these
sources. They argu t the Agency
would be overwhelmed with an
unmanageble amount of data that would
only be outdated by the time EPA and
the States were abie to issue permits.

also objected w0 the
expense of the testing when such data
might aot be utilized in a timely manner.

The environmental groups maintained
that. st @ minimum, EPA's decisions ss
reflected in the final rule were supported
by the record and should not be changed
without strong justification supported by
hard data. They expressed concem that
any change or delay would only
exacerbate what they perceived as
EPA’s failure to regulate these sources
of poliutants.

Upon consideration of these post-
promuigation comments, EPA concluded
that it was essential 1o obtain additional
dala on storm water discharges to
assess their significance as an
enviromental problem, and to identify
the best means of control, However,
even though the number of dischargers
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required to submit quantitative testing
data had been reduced by the 1884 ruie,
tens of thousands of storm water point
sources remained to be identified, tested
and analyzed. Despite the improvments
made in the 1984 regulation, EPA
realized it was appropriate to request
comment on whether the collection of
data from each individual Group {
discharger was necessary and efficient.
In addition, EPA realized that new
deadlines would need to be established.
Thus, in an attempt to balance
environmental concerns with
administrative and practical feasibility,
EPA published proposed changes 10 the
storm water regulations on March 7,
1985 at 50 FR 9362.

11. March 7, 1985, Proposed Rule
A. Discussion

Several changes to the application
requirements for Group | sources were
proposed in the March 7, 1985 propasal.
For industrial facilities, the system
proposed in the March 7 notice would
rely primarily on voluntary, written
commitments from trade associations to
submit quantitative data from selected
representative Group I sources. In this
way. EPA could obtain s manageable
quantity of data to allow for the
establishment of permitting priorities
and the development of general permits,
thereby reducing the cost to applicants
and the administrative burden on EPA
and State resources.

EPA proposed that the requirement
that Group I dischargers submit Form 2C
{sampling and enalysis data of effluent)
be eliminated. In lieu thereof, Group |
dischargers would submit Form 1 and
the narrative already required of Group
1I. with two additions: Group |
applicants would also submit any
available existing quantitative data for
certain pollutants, and would identify
{no sampling required) the presence of
pollutants listed in the rule: oil and
grease. total organic carbon, chemical
oxvgen demand. and any pollutant listed
in Appendix D of 40 CFR Part 122 that
the applicant knew or had reason to
believe were present in its storm water
discharge. The March 7 notice proposed
no changes to the Group Il spplication
requirements.

As noted above. in proposing to
suspend Form 2C. the Agency was
relying in part on commitments from
industries and trade associations that
they would submit representative
quantitative effluent testing data during
1985. In December 1984 and February
1985, EPA held meetings with
representatives of several industries and
trade associations who had raised
concerns with the requirements of the

September 26 final rule. At those
meetings, a number of industry groups
indicated a willingness to provide the
Agency with representutive data on the
storm water discharges of their
membership.

To follow up on these assurances, the
Ageacy held a meeting on March 7. 1985,
in order to clarify the details of this
dats-gathering initiative. This meeting
was attended by representatives of
several dozen industry trade
associations, a few individual
companies and an environmental group.
Al this meeting, EPA set forth criteria
and minimum standards for the
voluntary group data submissions. EPA
requested that trade associstions make
8 formal commitment to provide
representative data and submit these
data to EPA by Septembr 1, 1985. The
Agency envisioned that these data
would supplement existing data
available 10 it and could provide s basis
for establishing permitting priorities and
setting permit terms and conditions.
EPA beld a second meeting on March 22
to further refine and explain the data-
gathering process. Twenty-nine
commitment letters were ultimately
received

With regard to the application
deadline, the March 7 proposal
sugrested a deadline of December 31
198S. and requested comments on the
poasibility of extending the deadline still
further for Group 1I storm water point
sources. As discussed in greater detail
below. this part of the proposal was
addressed in a final rule (50 FR 35200

(Awgust 29. 1985)). The August 28 rule
extended

the deadline 10 December 31,
1987 for Group L and june 30, Y989 for
Grosp I1.

The March 7 proposal also requesied
Comments on whether, in the event the
Form 2C requirement was retained, the
regulations should include discretionary
authority for the Director of the Office of
Water Enforcement and Permits to
waive the quantitative data submission
requirement for a class or category of
Group | storm water point sources.

B. Reaction of Comments

On hundred and thirty-two comments
oa the March 7 proposal were received
from industries. trade associations,
States, cities, Federal agencies and
environmental groups. All but two
commenters supported EPA’s proposal
a3 & manageable and environmentally
sound approach to the storm water
pemmitling problem. The two
environmental groups commenting on
the proposal objected to it on @ number
of grounds. At 8 minimum, they favored
withdrawal of the proposal and

retention of the September 26
requirements.

After evaluating the comments
received o the March 7 proposal,
assessing the commitments received
from trade associations, and re-
examining the issues, EPA decided to
reopen the comment period on the
March 7 sstice %o provide additional
information and issues for public
comment.

IN. August 12, 2985, Roopener Notice
A. Greup Application Option, Process
and Procedures

Oun Augest 12, 1985 (50 FR 32548}, EPA
teopened the comment period on the
March 7 propesal and requested
Comments on & group application
spproach for Group | applicants that
essentially woudd codify the plan for
submissies of representative data
detsiled in the March 7, 1985 proposal
and discussed at the two public
meetings held that same month with

Although EPA had received 29
commitment letiers from trade
associations {and & few individual
comparnies) that indicated a willingness
to voluntarily swbmit representative
storm water dats from their
memberships, the Agency was
concerned that such letters might not
provide a sufficient basis for suspending
the Application Form 2C requirement for
all Growp I sources. In EPA's view, the
voluntary data submissions would not
necessarily justify the elimination of
fesling requirements for those Group |
sowrces that were either not covered by
a trade associztion submission or chose
not {o participate in the voluntary data
submissions. The 29 commitment letters
that the Agency received also indicated
widespread confusion about the scope
of coverage for the data submissions by
the trade associations. In addition, there
was confusion about the appropriate
pollutants to be sampled and analyzed
and then submitied to the Agency as
representative of the storm water
discharges of the members of the group.

Nevertheless. the Agency still
regarded the submission of
representative data as the most
practical and efficient means of
delermining appropriate permit terms
and conditions. as well as permitting
priorities, for the multitude of storm
waler point source discharges requiring
NPOES permits. The August 12 proposal
attempted to build upon the efforts
expended by both the Agency and those
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trade associations that cooperated
under the March 7 voluntary approach.

The major element of the August 12
proposal was that sll Group | storm
waler point sources would have to
submit either an individual NPDES
application (Form 1 and Form 2Cjor
participate in an approved group
application. The group application was
an optional alternative to the
submission of the usual individual
NPDES application, with the normal
regulatory provisions gfoveming permit
application and issuance still applicable.

Under the proposed group application
option. representative data on storm
water discharges wouid be compiled by
a trade association or similar
representative enlity for a subcategnry
or category of dischargers. The group
submission would satisfy the
application requirements for any storm
water discharger falling within the
particular subcategory or category.

The group application was to consist
of two parts: Part 1 and Part 2 Part 1
would be a commitment by the trade
association or representative entity to
submit quantitative data from individual
representative facilities within the
subcategory or category, as well as a
complete description of the group's data
coliection plans. Part 1 would also
characterize the facilities covered snder
the group application and provide an
identification of those individual
facilities that would do the actual
pollutant sampling and analyses. EPA
proposed that those individua! facilities
submitting quantitative dats would have
to appropriately represent the
subcategory or category covered by the
group spplication. Factors proposed to
ensure represenlativeness were a range
of operations, sizes and geographic
locations. facilities with and without
treatment of their storm water
discharges, data from facilities
connected to sanitary sewers and from
facilities discharging storm water
directly to waters of the U.S. The
Agency also proposed that the group
application contain submissions from 10
percent of the subcategory or category.
with a minimum of 10 individual
facilities. Any historical data on storm
water discharges from facilities within
the group application were also to be
submitted. Other discharges covered by
the group application would not be
required to submit individual Forms 1
and 2C.

EPA proposed to accept group
applications based upon industrial
subcategories as defined in 40 CFR
Subchapter N. The Agency felt that the
submission of a group application
covering @ subcategory of dischargers
would allow for more effective analysis

of any quantitative data received. as
well as provide a cearer basis for

sub!equ-nlh developed permit terms )

of subcategories was also considered
appropriate 10 avoid the “blurring of
categories” due te the sveriap of trade
associstions’ memberships identified in
the 29 voluntary commitment letters.
However, the Agency did not preclude
the submission of data by categories as
long as the criteria for
representativeness was met. Comments
were requesied an the acceptance of

»

The August 12 notice also proposed
that Part 1 of a grewp application would
be submitted to the Office of Water
Enforcement and Permits (OWEP) a[;n
EPA Headquarters in Washington,
no lster than 90 deys after the
publication date of any haal rule. The

be
mandatory. such that fafiure 1o submit a
Part 1 withia thnﬁ-would’:eclude
the group spplicetion aption for those
dischargers withia the ssbcategory or

applications submitted 10
OWEP would be reviewed for
acceptability budu:dpoposed
representative ceriteria in
accordance with 40 CFR 12221{e}
{completeness of KPDES permit
applications]. Commeats were solicited
on the appropristeness of the proposed

a notice

would be published in the Faderal
lﬂsﬁmm that a Part

could either deny the group application
or request changes 1o the application
and then make & inal decision on the
scceptability of the group application.
Evea if a group application were
accepted. permitting awthorities would
retain the right 1o require an individual
permit application from any individual
storm water discharper.

Any storm water discharger falling
within a subcategory or category for
which a group spplication had been
accepted would bave the option of being
covered under the growp apphcation or
submitting an individeal NPDES permit
application. If the discharger chose
coverage smder the growp application, no
individval information would be
required (unless shat discharger was
identified as one of the individual

facilities submitting quantitative data

for the group application). The Agency ‘:‘
proposed that in lieu of alt sources i
covered by the group application

submitting @ Form 1, sources would

submit 8 Natice of intent (NOI) to the
permitting authority if the facility

wished to be covered under the general

permit for that subcategory or category.

Any Group I source that did not fall
within a group application (or desiring
not to be covered by the group
application) would submit an individual
NPDES permit application for their
storm water discharges. Individual
permit applications would be swbmitted
(o the applicable permitting authority
(i.e.. an FPA Regional Office or an
NPDES State). the deadline for ssbmittal
of individual applications would be the
same as that for Part 2 of the group
application, December 31. 1967.

The August 12 proposal explained that
Part 2 of the group application woeld
consist of the actual quastitative
effluent data from the representative
facilities within the covered subcategory
or category. Those individual facilities
sclected to perform sampling and
analyses under the group application
were to test for:

* Any poliutant limited in an effluent
limitations guideline for its subcategory
or category: . ¢

* Aagy pollutant listed in the
Individual facility’s NPDES permit for its
process wastewater;

* Oil and grease, TOC, COD. pH.
BOD: and

¢ Any imformation on the
required under 40 CFR 122.21 {gK7)(iii}
{A) and (B). _

The Agency requested public
comments on the seitability of the
pollutants to be tested. and their
sufficiency o determine accurately the
characteristics of storm water
discharges.

EPA also proposed that those
individval facihities selected to provide
quantitative data under the group
spplication would sample all of their
storm water outfalls. EPA stated that
since the individual facilities’ data
would be considered representative of
the subcategory or category, it was
appropriate to require information on all
storm water outfalls in order to fully
characterize the facilities' discharges.

Further. the August 12 proposa!
requested comment on the possibility of
a waiver from testing certain pollutants
for group applicants. 40 CFR
122.21tRH7XiNB) of the existing NPDES
regulations provides authority to the
permitting authority to waive permit
application reporting requirements for 6
certain pollutants if the applicant
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demonstrates lo the satisfaction of the
permitting authority that swch
information is unnecessary. Comment
was also solicited on what date should
be furnished to support such a waiver
fequest.

Each individual facility submitting
actusl quantitative data under Part 2 of
the group application would complete an
NPDES permit Application Form 1 and
form 2C. Both Form 1 and Form 2C
would be signed by the individual
facilities in accordance with the
signatory requirements contsined in 40
CFR 12222,

The trade associstion or
representative entity that submitted Part
1 of the group application would compile
the individual Form 1s and Forms 2Cs,
and would attach a narrative certifying
that the Part 2 submission corresponds
to the submission described in Part 1.
The Agency requested comments on its
Proposal that the Part 2 narmative would
be signed by an association efficer (or
comparable individual) respoasible for
policy or decision making fmctions and
1o whom authority to sign documents on
behalf of the group applicants had been
assigned. All Form 1s and Farm 2Cs
would be signed by the individua)
facilities in accordance with the general
signatory requirements of @ CFR 12222,

Like Part 1 of the group application,
Part 2 would be submitted © OWEP for
review and used to develop permit
issuance priorities and model general
permit terms and conditions. The group
application option and
comported with the Agency's intent 1o
issue general permits in most instances
1o cover storm water point sources.

The August 12 proposal explained that
the group application optiom, if
promulgated as wosld only
apply to those facilities in States not
approved to administer the NPDES
Ppermit program (i.e.. where EPA is the
permit-issuing authority). Facilities
within approved NPDES States must
follow existing State regulations.
Approved NPDES States. of course,
would be free to amend their regulstions
to adopt the group application oplion for
all storm water dischargers or a8 an
alternative to individual storm water
permit applications in certain cases. The
Agency requested that States, especially
NPDES States. comment on the
proposed group application process. In
addition, EPA strongly recommended in

the best use of the results of the Rroup
applications.

B. Classification of Publicly-Owned
Separate Storm Sewers

The August 12 reopener notice also
requested comments on the Agency's
clarification of whether publicly-owned
separate storm sewers located in
urbanized areas were classified us
Group I or Group Il storm water point
sources. The Agency considered the
September 28, 1964 final regulations to
be ambiguous on this point, as
evidenced by the numerous telephone
inquiries received immediately after
publication of the linal rule addressing
this issue. The August 12 proposal
stated the Agency’s view that municipal
storm water sewers designed only to
convey storm water runoff (ad.a.,
publicly-owned separate storm sewers)
are Group | storm water point sources
based onhthe duta available 1o m
Agency through the National U
Runoff Program {NURP) study. The
NURP study found tbat in many
instances storm water discharged from
publicly-owned separate storm sewers
was indeed contaminated with
conventional pollutants (e.g.. suspended
solids and fecal coliform) as well as
heavy metals {e.g.. lead. copper, zinc,
and csdmium). Because of the
significance such discharges can have
for water quality. the Agency felt that it
was appropriate to classify publicly-
owned separste storm sewers as Group
1 sources. The Agency requested
comments on whether this clarification/
classification was appropriate.

C. Discharges into Publicly-Owned
Separale Storm Sewers

Under the September 28. 1984 final
rule, dischargers into a publicly-owned
Separate storm sewer must either be
covered by an individual NPDES permit
or by s permit issued to the municipaiity
or public entity operating the system.
This provision, one of the items clarified
under the terms of the NPDES
Settlement Agreement {June 1982),
which EPA proposed in November 1882,
aliowed the operator of the outfall
discharging direcily 1o waters of the US.
to decline responsibility for discharges
into the system while spplying fora
permit for the outfall

The “either/or” nature of the
September 26 rule ullowed a

the proposal that NFDES States without
general permit authority approved by
EPA seek such authority since the
ability 1o issue general permits provide
an effective and efficient means of
permitting certain storm water point
sources and would allow States to make

municipality to d responsibility for
hon-municipal storm water discharges
into the publicly-owned separate storm
sewer system. In this case, all non-
municipal dischargers into the municipal
system would be responsible for
applying for and obtuining individual
NPDES permits. This approach might

conceivably mean that hundreds of
thousands of individual NPDES perniit
applications would be received )
duplicating the information contalned in
the municipal storm water permit
application(s).

The catch basins, plpes and outfalls
that comprise a publicly-owned separate
storm sewer sysiem may be owned by a
municipality, a flood control district, or
various other public service entities.
Under the NPDES regulations, such
systems are not considered to be s
“publicly-owned treatment works™
(POTW) because they do not convey
discharges to the POTW. For purposes
of the NPDES regulations, separale
storm sewers are non-POTW point
sources and are subject to regulation in
a manner that is analogous to privately-
owned treatment systems. Under 40 CFR
122 44(m) {privately-owned treatment
works), the Agency can require permits
for any. some, or all of the contributors
to the system.

In the August 12 notice, EPA solicited
public comment on the appropriateness
of relying on the issuance of permits to
the municipality or public entity
responsible for the separate storm sewer
system, thereby relieving all dischargers
of storm water into the system of the
need to apply for and obtain individual
NPDES permits. The permitti
authority would retain the authority to
designate operators of such contributing
storm waler di: 48 co-permittees
or to require individual permits.

EPA proposed that the municipulity or
other public entity responsibie for the
separate storm sewer would be required
to identify all those Group I discharges
into the system but would not be
required to identify those Group II
discharges into the system. The Agency
stated that this was the most feasible
means of covering the hundreds of
thousands of discharges into publicly-
owned storm water collection systems.
Since the public entity (eg.a
municipality) is currently required to
obtain an NPDES permit for the separate
storm sewer system’s individua)
outfalls, a “single permit” approach
would relieve the paperwork burden on
both potential permittees and permitting
authorities. The Agency also felt that
such an approach was likely to be the
most environmentally sound, since the
ability of permitling authorities to issue
Guality permits and address the
cumulative impacts of storm water
discharges would be enhanced.

IV. Water Quality Act of 1987

At the same time that EPA was
evaluating the appropriate means to
regulate storm water discharges.

R0066197

W . My CY

W =O<




49424

Federal Reyister / Vol. 53. No. 235 / Wednesday. Dece

mber 7, 1988 / Proposed Rules

—_—

Congress was examining the storm
waler issue in the course of the
reauthorization of the Clean Walter Act.
Both the Senate and the House of
Representatives passed bills to amend
the Clean Water Act in the summer of
1985 that contained provisions
addressing the storm water issue. The
scparale House and Senate bills were
reconciled in Conference Committee in
1986, and on February 4, 1987, Congress
passed the Water Quality Act of 1987
{WQA).

The WQA contains three provisions
which specifically address storm water
discharges. The centra) provision
governing storm water discharges is
section 405 which adds section 402(p) to
the CWA. Section 402(p){1) provides
that EPA or NPDES States cannot
require a permit for certain storm water
discharges until October 1, 1992 except
for storm water discharges exempted
under section 402(p)(2). Section 402(pX2)
lists five types of storm water
discharges which are required to obtain
8 permit prior to October 1, 1992:

{A) A discharge with respect to which
a permit has been issued prior to
February 4, 1987;

{B) A discharge associated with
industrial activity;

{C) A discharge from a municipal
separate storm sewer system serving a
Population of 250,000 or more;

(D) A discharge from a municipal
separate storm sewer system serving a
population of 100,000 or more, but less
than 250.000; or

{E) A discharge for which the
Administrator or the State. a3 the case
may be, determines that the storm water
discharge contributes to a violation of a
water quality standard or is o significant
contributor of poliutants to the waters of
the United States.

Section 402(p)(2) requires EPA to
promuigate fina} regulations governing
storm water permit application
requirements for storm water discha
associated with industrial activity and
discharges from large municipal
separate storm sewer systems (systems
serving a population of 250,000 or more}.
by “no later than two years” after the
date of enactment (i.e.. no jater than
February 4. 1989). The WQA also
requires EPA to promulgate financial
regulations governing storm water
permit application requirements for
discharges from medium municipal
separate storm sewer systems (systems
serving a population of 100.000 or more
but less than 250.000) by “no later than
four years" after enactment (i.e.. no later
than February 4. 1991).

In addition. Section 402{p)(4) provides
that permit applications for storm water
discharges associated with industrial

activity and discharges from large
municipal separale storm sewer systems
“shall be filed no later than three years”
after the date of enactment of the WQA
(i.e.. no later than February 4, 1990).
Permit applications for discharges from
medium municipal systems must be filed
“no later than five years” after
enaclment (i.e. no later than February 4,
1992).

NPUES permits for all other storm
water discharges cannot be required
wntil October 1, 1992, uniess a permit for
the discharge was issued prior to the
date of enactment of the WQA fi.e.,
February 4, 1987), or the discharge is
determined 10 be & significant
contribwtor of pollutants to waters of the
United States or is contributing to a
violation of waler quality standards.

The WQA clarified and amended the
requirements for permits for storm water
discharges in the new CWA section
402{pX3}). The Act clarified that permits
for discharges associsted with industrial
activity must meet sl of the applicable
provisiens of section 402 and section 301
including technology and water quality
based standards. However, the new Act
makes significant changes to the permit
standards for discharges from municipal
storm sewers. Section 402(p}(3){B}
provides that permits for soch

{i) May be issuedon a system- or
jarisdiction-wide basis:

(i7) Shall include a requirement to
effectively probibit non-storm water

i into the storm sewers; and

(i3i) Shall require controls to reduce
the discharge of pollutants to the
maximem extent practicable, including
management praclices, control
techniques and system, design and
engineering methods. and such other
provisioas as the Director determines
approgxiste for the contro! of such
pollutants.

These changes. including the standard
of maximium extent practicable (MEP),
are discwssed in more detail later in
foday’s motice.

The EPA. in consultation with the
States. is required to conduct two
studies oa storm water discharges that
are in the class of discharges for which
EPA and NPDES States cannot uire
permits prior to October 1, 1992. The
first stady will identify those storm
water discharges or classes of storm
water discharges for which permits are
ot required prior to October 1. 1992 and
determine, to the maximum extent
Practicable, the nature and extent of
poliutants in such discharges. The
second study is for the purpose of
establishing procedures and methods lo
control storm water discharges 1o the
extent mecessary to mitigate impacts on

water quality. Based on the two studies,
the EPA in consultation with State and
local officials, is required to issue
regulations by no later than October 1,
1992 which designate edditional storm
water discharges 10 be regulated to
protect water quatity and establish o
comprehensive pregram to regulate such
designated sources. This program must,
at a minimum, (A) establish priorities,
(B) establish requisements for State and
storm water management programs,

(C) establish expeditious deadlines. The
program may inclede performance
standards, guidelines, guidance, and
management practices and trestment
requiressents, as appropriate.

Section 401 of the WQA amends
section 402(1X2) of the CWA 10 provide
that the EPA shall mot require a permit
for discharges of siorm waler runoff
from mining operstioas or oil and 1)
exploration, production, processing. or
treatment operations or transmission
facilities if the sionm water discharge fe
not contaminated by contact with, or
does not come into contact with, any
overburden, raw material, intermediate
product, finished product, byproduct, er
waste product located on the site of
such operations. -

Section 503 of the WQA amends
section 502{14) of the CWA to exclude
agricuiteral storm water discharges from
the definition of peimt source.

V. Rermand of 2904 Ragulations

On December 4. 1997, the United
States Coart of Appeals for the District
of Columbia Circit vacated 40 CFR
122.26 (as promulgated on September 28,
1964). and remanded the regulations to
EPA for further ndemaking (NRDC v.
EPA, No. 80-1607). EPA had requested
the remand becawse of significant
changes made by the storm water
provisions of the WQA. The effect of the
decision was to irvalidate the storm
water discharge regulations then found
at § 12228

At the time of remand, § 122.26 set
forth, among other things, the definitions
for “storm water point source”, “Group 1
storm water discharge™, and “Group Il
storm water discharge™ and criteria for
designating a conveyance or system of
conveyances as a storm water point
source on & case-by-case basis.

On February 12, 1988 (S3 FR 4157),
EPA published a notice which deleted
§ 122.28 pursuant te the Court of
Appeals’ remand. The February 12, 1988,
notice also deleted the deadlines for
submittal of Group 1 and Group II storm
water discharge permit applications set
forth in § 122 21{c)2}). Section
122.21(cH2) provided that permit
applications must be submitted by
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December 31, 1987, for Group 1 storm
water discharges and June 30, 1949, for
Group H storm water discharges. The
section also required that any discharge
that is designated on a cuse-by-case
basis pursuant 10 § 122.28 must submit a
storm water discharge permit
#pplication within 6 months of
notification.

Storm water discharges which have
been issued an NPDES permit prior to
February 4, 1887, were not affected by
the Court remand or the February 12,
1988, rule. {See section 402(p){2}(A) of
the CWA.) Similarly, the remand and
the rulemaking did not affect the
authority of EPA or an NPDES State to
require a permit for any storm water
discharge (except an agricultural storm
water discharge) designated under
section 402(p)(2)(E) of the CWA. The
notice clarified that such designated
discharges meet the regulatory
definition of point source found at ¢0
CFR 122.2 and that EPA or an NPDES
State can rely on the statutory authority
and require the filing of an application
(Form 1 and Form 2C) for an NPDES
permit with respect to such discharges,
on a case-by-case basis.

VL. Codification Rule

In the near future, EPA intends to
publish a final rule which wiil codify
numerous provisions of the WQA into
EPA regulations. The codification rule
will include several provisions dealing
with storm water discharges. The
codification rule will promulgate the
language found at sections 402(p) (1) and
{2) of the amended Clean Water Act at
40 CFR 122.26{a)(1). In sddition, the
codification rule wil) promulgate Section
503 of the WQA which exempted
agricultural storm water discharges from
the definition of point source at 40 CFR
122.2 Finally, EPA intends to codify
Section 401 of the WQA addressing
uncontaminated storm water discharges
from mining or oil and 8as operations at
40 CFR 122.26(a)(2).

In the codification notice, EPA intends
to codify the statutory authority of
section 402(p}(2)(E) of the CWA for the
Administrator or the State, as the case
may be. to designate storm water
discharges for a permit on a case-by-
case basis at 40 CFR 122.26(a)(1)(v}. The
provision authorizes such a designation
il the Administrator or the State
determines that the storm water
discharge contributes to a violation ofa
water quality standard or is & significant
contributor of poliutants to waters of the
United States. The case-by-case
designation authotity can be used to
require a designated storm water
discharge associated with industrial
activity or a discharge from a municipal

Acparate storm water system serving a
Population of 100.000 or more to obtain a
permit prior 40 the time frame proposed
in today’s notice for the particular class
of siorm water discharyes in question. In
addition. the designation authority
apphes to storm water discharges that
are not otherwise required 10 obtain &
permit prior to October 1. 1992, under
section $0pY1), but that are
contribuling 10 a violation of a water
quality steadurd or are a significant
contributor of poliwtants 10 waters of the
United States.

In determining that a storm water

ischarge contributes 10 & violation of a
water quality standard or is a wigificant
contributor ef polletants 10 waters of the
United States [or the purpose of &
designation wnder section 402{pH2XE)
the legislative history for the provision
provides that “EPA or the State should
use any available water quality or
sampling dats 10 determine whether the
latter two criteria fcontributes toa
violation of & water quality standard or
is a significamt contributor of pollutants
to waters of the United Slates) are met,

Report, Cong. Rec. 516443 {daily ed.
October 18, 7986). In accordance with
this legislative history, EPA intends 10
Tequire storm water dischargers whose
discharges eve being considered for
designation o submit permit
applications in eccordance with the
requirements of 80 CFR 12221 1o be
used 10 aid in the determination of
whether the discharge contributes to a
viclation of & water quality standard or
is a significant contributor of pollutants
{0 waters of the Usited States, The
agency will consider a aumber of factors
whea determining whether & storm
water discharge is a significant
contributor of pollution o the waters of
the United States. These factors include:
the locatica of the discharge with
respect to waters of the United Suates;
the size of the discharge: the quantity
and nature of the potlutants reaching
walters of the United States; and any
other relevant factors. Toda y's notice
Proposes o incorporate these factors at
40 CFR 122.25(a){1)v).

Today's actice proposes to modify the
permit application requirements for
certain siorm water discharges,
including discharges designated on o
case-by-case basis. Until these
requirements are promulgated, operators
of storm water discharees considered
for designation mwst submit permit
applications in accordance with the
requirements of <0 CFR 122.21 (Form 1
and Form 2C}. The exemption from

ceriain application requirements given
to Group 11 storm water discharges does
oot apply e facilities designated on a
case-by-case basis. The Group It
classification, which was remanded Ly
the Court of Appeals in its December 4,
1967, order. was never intended to apply
1o storm water discharges which were
designated on » cuse-by-case Lasis,
Until today’s notice is promulgated
and becomes c&umeive. csse-by-uu" \
designations, appropriate, will be
modeled sfter existing regu
procedures found atf 49 CFR 12452 {:Jr
NPDES permits required oa & case- y-
case basis. The procedures at 124.52
require that whesever the Regional
Administrator decides that an individual
permit is required, the Regional
Administrator shall notify the dischurger
in writing of the decision that the
discharge requires o permit and the
reasens for the decision. In addition, an
applicetion form is to be sent with the
notice. In implementing § 402{pN2KE).
the Regional Admini trator generally
will notify the discharger in writing that
the discharge is being considered for
designation. snd the reasons for the
consideration. An application form will
be sent with the notice. Deadlines for
submitting permit applications will also
be established on a case-by-case basis.
Section 124.52 provides a 80 day period
from the date of notice for submitting a
permit application. Although this 80 day
period may be appropriate for many
designated storm water discharges, site
specific factors may dictate that the
Administrator or NPDES State provide
additional time for sebmitting a permit
application. For example, due 10 the
designation of a municipal separate
storm sewer system for a systens- or
jurisdiction-wide permit, the
Administrator or NPDES Siate may
provide the applicant with additional
time 1o subeit relevant information or
may require thai information be
submitted in several phases.
Vil. Teday’s Netice

Becanse of the long and complex
history of the storm water pesmit
application rulemuking and the
subsequent enactment of the WQA,
significant changes from the March 7,
1985 proposal and August 12. 1985
reopener have been made in today's
notice. Where appropriate, EPA
addresses major comments to these
earlier proposals in the presentation of
today's notice. However, to avoid
potential confusion between current and
past proposals, EPA requests that
comments submitted on today's notice
focus on the regulatory proposal
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prescnled in today's notice. EPA intends
to promuigate final regulations based on
@ consideration of comments received
on today's notice and will not
necessarily address comments received
during previous proposals in the final
rule. In printing the proposed regulatory
changes at the end of today's notice,
where existing regulations are modified,
this notice may contain the existing
regulatory language along with proposed
changes. The existing regulatory
language that is printed without
Proposcd change is printed for the
purpose of clarifying associated
proposed changes for commenters. EPA
does not request comment on existing
regulatory language that is printed
without proposed change.

A. Overview

Section 405 of the WQA alters the
regulatory approach to control
pollutants in storm water discharges by
adopting a phased and tiered approach.
The new provision phasea in permit
application requirements, permit
issuance deadlines and compliance with
permit conditions for different
categories of storm water di X
The approach is tiered in that storm
water discharges associated with
industrial activity must comply with
sections 301 and 402 of the CWA
{requiring control of the di of
pollutants that utilize the Best Available
Technology (BAT)). but permits for
discharges from municipal separate
atorm sewer systems must require
controls to reduce the discharge of
pollutants to the maximum extent
practicable {MEP) and must include a
requirement to effectively prohibit non-
storm water discharges into the storm
sewers. Furthermore, EPA in
consultation with State and local
officials must develop a comprehensive
program to designate and regulate other
storm waler discharges to protect water
quality.

Section 402(p){1) of the amended
CWA provides that EPA or NPDES
States shall not require, with certain
exceptions, permits for storm water
discharge prior to October 1, 1982,
During this grace period, EPA has three
tasks.

EPA’s first task is to identify storm
water discharges which should be
designated for immediate permitting
because they contribute to o water
quality standard violstion or are
significant contributors of pollutants to
waters of the Linited States. Today's
notice proposes to clarify the authority
of the Administrator or NPDES State to
reguire a permit for a storm water
discharge prior to October 1. 1992,
applies to any storm water discharge

which the Administrator or NPDES State
determines contributes to @ water
quality violation or is & significant
contributor of pollutants 10 waters of the
United States. unless the discharge is
explicitly exciuded from the NPEDES
program {e.g., agricaltural storm water
discharges).

The second task is 1o begin to
implement the storm water program by
establishing permit application
requirements and ixswing permits for
classes of storm water discharge that
were specificaliy identified in section
402(pX2). These priority storm water
discharges include storm water
discharges associsted with industria!
sctivity and discharges from a mumicipal
separate storm sewer serving a
population of 100.000 or more.

During this time, EPA will evaluate
appropriate modifications for permit
application requirements for atorm
waler discharges which are designated
for imemediate permitting because they
contribute to a water quality violation or
are significast conwibutors of polistants
10 waters of the United States.

EPA's third task wnder section 02{p)
of the CWA is to comsult with the States
and canduct studies for the purpose of
identifying storm water dischargers or
classes of discharges for which permits
are temporarily not required;
determining the nawre and extent of
poilutants in such discharges: gnd
establishing procedures and methods to
contrel storm water discharges to the
extent to mitigate impacts on
water qudlity. EPA i then required to
issue regulations on er before October 1.
1982 which identify shorm water

Congress did not imend 1o §imit the
scope of the studies ssthorized by
Section 402(p)S) to the definition of
storm water point somrce that was in
EPA's regulations a1 80 CFR 122.28(b)1)
on the date of enactment of the WQA.
For example, the legislative bistory
accompanying the provision states that
after October 1, 1982, “g// municipal
separate storm sewers are subject 4o the
requirements of sections 301 and 402"
(emphasis added) {Vol. 132 Cong. Rec.
H10578 {daily ed. October 15, 1986)
Conference Report). Under the Agency's
1584 regulations. municipal separate
storm sewers located outside urban
areas were nol storm water point
sources unless designated on s case-by-

case basis. However, Congress clearly

did not intend to exclude thege 4
discharges from the section 402(p)(5)
studies.

Today's notice does not propose to
revive the remanded regulatory
definition of storm water point source al
this time. This action is taken to
minimize the confus'ion between 'hellu
regulatory program for storm water thet
was in place before the WQA was
enacted and the new program that will
be developed in sccordance with the
manadates of Section 405 of the WQA.
In accordance with ional
intend, E:'hAe will continue to define the
scope of ive program to
regulate storm water discharges in
tulemaking authorized under section
402(p){6) of the CWA afier completing
the CWA section 402(p)(S) studies.

Until the scope of the storm water
regulatory program is more completely
defined, EPA will define which storm
water discharges are required, in
accordance with aection 402{p)2), to
obtain permits. EPA will rely on the
regulatory definition of “point source" at
40 CFR 122.2 to provide authority for
requiring permits for those storm water
discharges which are o be permitted
prior to the completion of the
rulemaking authorized under section B
402(pKe). .

In addition, EPA does not propose to
revive the remanded regulalory
definitions of Group I and Group 1l
storm water discharges. EPA is
proposing and requesting comments on
technical amendments 1o existing
NPDES regulstions to remove references
to these terms.

B. Definition of Storm Woter

Today's notice proposes to clarify the
definition of storm water at 122.28(b)(10)
as storm water runoff, surface runofl,

street wash waters related to street

- cleaning or maintenance, infiltration

{other than infiltration contaminated by
seepage from sanitary sewers or by
other discharges) and drainage related
to storm events or snow melt. This
proposed definition is consistent with
the regulatory definition of “storm
sewer” at 40 CFR 35.2005(b)(47) which is
used in the context of grants for
construction of treatment works. This
definition aids in distinguishing separate
storm sewer conveyances from sanitary
sewers, combined sewers, process
discharges and non-starm water non-
process.discharges.

In the WQA and other places. the
term “storm water" s presented as a
single word. The Agency, in preparing
this notice, has attempted to
consistently use the Government

)
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Printing Office's approved form where
storm waler appears as two words. The
Agency requests comment on the form
{one-word or two) of the term perferred
by the public.

C. Responsibility for Storm Water
Discharges Associated with Industrial
Activity into Municipal Sepurate Sturm
Sewers

1. Prior Approaches

In past rulemakings concerning permit
applications and applicability for storm
water discharges, EPA has, within the
framework of the CWA. attempted to
balance the nced for addressing the
environmental risk associated with
storm water discharges with the
administrative burden associated with
processing permits and permit
applications for the large number of
storm water discharges. The regulatory
term “storm water point source" was
used to define which storm water
discharges were subject to the NPDES
program. However, under previous
regulatory schemes, not all siorm water
Point sources were required to submit
an individual permit application. Under
regulations promulgated under the
September 26. 1984 final rule, one permit
could be issued covering all storm water
point sources that are discharged to @
storm water conveyance system. Under
this approach. all “storm water paint
sources” that discharge into a storm
water conveyance system had to be
covered either by an individual permit
or a permit issued to an operator of the
portion of conveyance which di
directly to waters of the United States.
Any permit written to cover more than
one operator would have been required
to identify the limitations appiicable to
each discharge. This “eitherfoc”
approach in the September 28, 1984 rule
allowed the operator of the portion of
the conveyance which discharges
directly to waters of the United States to
decline to assume responsibility for
certain discharges into its separate
storm sewer system. In that situation.
operators of individual storm water
Point source discharges into the
conveyance would have been
responsible to file permit applications
for their discharges.

In the August 12. 1985 (50 FR 32582)
reopener notice, EPA requested
comments on a proposal that would
primarily hold municipalities
responsible for obtaining a permit that
would cover al! the storm water point
sources that discharged 1o a municipal
storm water system. Under this
approach. all operators of storm water
point source discharges into a municipal
separate storm sewer were to be

relieved of the responsibility of having
to obtain individual permits. unless the
permitting authority designated such
dischargers as a co-permitice with the
municipality or required an individual
permit from the operator of the
discharge into the system. Under the
August 12, 1985 proposal, the
municipality responsible for the system
would be required to identify Group {
discharges into the municipal system.
Sampling requirements for municipal
separate storm sewers that received
discharges from non-municipal Group |
discharges were not specifically
addressed in the August 12, 1965 notice,
although the regulations in effect at that
time required that applications for
discharges from storm sewer systems
contain any information regarding
discharges into the system that would
be required if separate applications
were submitted for those discharges.
Fifty-seven (57) commenters
addressed the proposal in the August 12
notice that would place the
responsibility for applying for and
obtaining an NPDES permit for all storm
water discharges into the system upon
the municipality or public service entity.
Twenty-six (26) of the 57 felt that such
an approach would relieve many
individuul operators of discharges from
baving to obtain permits, which would
thereby reduce paperwork. but ot
reduce EPA's ability to address
pollution problems. One municipality
felt that under this approach, critical
pollution sources could be identified and
permitted individually if 