COUNTY OF LOS ANGELES
DEPARTMENT OF PUBLIC WORKS
"To Enrich Lives Through Effective and Caring Service"
900 SOUTH FREMONT AVENUE
ALHAMBRA, CALIFORNIA 91803-1331
Telephone: (626)458-5100
http://dpw.lacounty.gov

GAIL FARBER, Director

November 9, 2009

ADDRESS ALL CORRESPONDENCE TO:
P.O. BOX 1460
ALHAMBRA, CALIFORNIA 91802-1460
IN REPLY PLEASE
REFER TO FILE

WM-9

Ms. Tracy Egoscue, Executive Officer
California Regional Water Quality
Control Board — Los Angeles Region
320 West 4th Street, Suite 200
Los Angeles, CA 90013-2343
Attention Mr. Ivar Ridgeway
Dear Ms. Egoscue:
COMMENTS OF THE LOS ANGELES COUNTY FLOOD CONTROL DISTRICT
ON THE PROPOSED MODIFICATION TO THE LOS ANGELES COUNTY
MUNICIPAL SEPARATE STORM SEWER SYSTEM PERMIT TO
INCORPORATE PROVISIONS RELATING TO THE LOS ANGELES RIVER
WATERSHED TRASH TOTAL MAXIMUM DAILY LOAD
Thank you for this opportunity to submit written comments on the proposed modification
to the Los Angeles County Municipal Separate Storm Sewer System Permit to
incorporate the Los Angeles River Trash Total Maximum Daily Load. Our comments
and request to submit evidence are enclosed.
If you have any questions, please contact me or your staff may contact
Mr. Hector Bordas at (626) 458-5947 or hbordas@dpw.lacounty.gov .
Very truly yours,
GAIL FARBER
Directo of Public Works
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GARY HELDEBRAND
Assistant Deputy Director
Watershed Management Division
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Enc.

COMMENTS OF THE LOS ANGELES COUNTY FLOOD CONTROL DISTRICT
ON THE PROPOSED MODIFICATION TO THE LOS ANGELES COUNTY
MUNICIPAL SEPARATE STORM SEWER SYSTEM PERMIT TO
INCORPORATE WASTE LOAD ALLOCATIONS FOR TRASH PURSUANT TO
THE LOS ANGELES RIVER WATERSHED TRASH TMDL; REQUEST TO
SUBMIT EVIDENCE
I.

COMMENTS ON THE PROPOSED MODIFICATION TO THE LOS
ANGELES COUNTY MUNICIPAL STORMWATER PERMIT

Thank you for this opportunity to submit written comments on the
proposed modification to the Los Angeles County Municipal Separate Storm
System Permit (Permit) to incorporate the Los Angeles River Trash Total
Maximum Daily Load (Trash TMDL). The Los Angeles County Flood Control
District (District) has been and continues to be fully supportive of the Trash
TMDL’s goals. Prior to the adoption of the Trash TMDL, the District had already
been implementing proactive measures to reduce trash.
The District submits the following three comments on the proposed Permit
amendment in order to improve its implementation and make it consistent with
legal requirements:
(1)
A provision should be added to Part 7, Appendix 7-1, of the
proposed Permit amendment to make Appendix 7-1 consistent with Table 7.2.3
of the Basin Plan and the Settlement Agreement entered into in 2003 between
the Los Angeles Regional Board, the State Water Resources Control Board, the
City of Los Angeles, the County of Los Angeles (County), the District, the Santa
Monica Baykeeper, and Heal The Bay.
(2)
Part 7.1.B(4) of the proposed Permit amendment should be deleted
because it is unnecessary and to make clear that the District is not responsible
for the conduct of permittees over which it has no control; and
(3)
Part 7.1.A and Appendix 7-1 of the proposed Permit amendment
should be modified to be made consistent with the recommendations of the State
Board’s panel of experts on the use of numeric effluent limits in municipal
stormwater permit and EPA’s guidance on the inclusion of TMDLs into
stormwater water permits.
A.

Proposed Appendix 7-1 Should be Modified to Reflect
Table 7.2.3 of the Basin Plan and the Settlement
Agreement entered into Between the Regional Board,
State Board, and Various Parties

On January 25, 2001, the Regional Board adopted the original Trash
TMDL for the Los Angeles River watershed. This TMDL, as approved by the
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State Board, was challenged by the City of Los Angeles (“City”), the County and
the District. On September 18, 2003, the Regional Board, State Board, City,
County, District, Santa Monica Baykeeper, and Heal the Bay entered into a
Settlement Agreement resolving these challenges. A copy of the Settlement
Agreement is included with this letter; the District requests that this agreement be
admitted into evidence and made a part of the Administrative Record.
The Settlement Agreement requires the Regional Board to review and
reconsider the final trash waste load allocations once a reduction of 50% of the
baseline waste load allocation has been achieved. (Attachment A, page 23.)
The Regional Board subsequently incorporated this provision of the Settlement
Agreement into the Basin Plan as footnote 2 to Basin Plan Table 7.2.3.
The Regional Board has acknowledged this obligation in its proposed new
Finding 50, but the requirement itself has not been included in proposed Part 7 of
the Permit. Unless this requirement is included in Part 7, the Permit will be
inconsistent with the Basin Plan and the Settlement Agreement. To correct this
omission, proposed Appendix 7-1 should be revised to include on Tables 1a and
1b the same footnote that is in the Basin Plan. This footnote says “[T]he
Regional Board will review and reconsider the final Waste Load Allocations once
a reduction of 50% has been achieved and sustained in the watershed.”
For the convenience of the Regional Board, a copy of proposed Appendix
7-1 with this footnote added is included with these comments.
B.

Because the District Cannot Lawfully be Made Liable for
Actions of Other Permittees Over Which it Has No
Control, Proposed Part 7.1.B(4) Should be Deleted

Proposed Parts 7.1.A and B of the Permit address each permittee's
compliance with the trash waste load allocations allocated to it. Part 7.B(1)
provides that permittees may comply with the allocations using any lawful means.
Parts 7.B(2), (3) and (4) address the consequences of a permittee's failure to
comply with its waste load allocations.
Part 7.1.B(4) appears to impose liability on the District for another
permittee's compliance with the Permit where a permittee’s stormwater flows into
portions of the MS4 that are "under the authority of" the District. Apparently, the
Regional Board is under the impression that certain permittees could be
prevented from complying with their obligations under the Trash TMDL because
of the District's ownership of portions of the MS4.
There is no factual basis for this erroneous conclusion, for two reasons.
First, each permittee has its own, separate obligation to comply with the Trash
TMDL and there is no instance in which a permittee could not comply with its
waste load allocations by utilizing its own facilities and authority exclusively. In
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other words, there are no circumstances under which a permittee would be
required to install devices or institutional controls within the District's property in
order to comply with the Trash TMDL.
Secondly, if a permittee chooses to install devices in the District's portion
of the MS4, there is a procedure for obtaining a permit from the District to modify
the District's facilities.
Therefore, there is no factual basis for concluding that the District has
control over any other permittee's ability to comply with the Trash TMDL.
Consequently, there is no need for proposed Paragraph 7.1.B(4) and no
justification for holding the District jointly liable with a permittee simply because
the District has authority over portions of the MS4.
Further, there is no legal basis for joint and several liability under either
the California Water Code or the Clean Water Act. Because the District could not
prevent another permittee from complying with the Permit, the Regional Board
cannot as a matter of law hold the District jointly and severally liable with a
permittee for permit violations. Under the Water Code, the Regional Board
issues waste discharge requirements to “the person making or proposing the
discharge.” Water Code § 13263(f). Enforcement is directed towards “any
person who violates any cease and desist order or cleanup and abatement order
. . . or . . . waste discharge requirement . . . .” Water Code § 13350(a). In
similar fashion, the Clean Water Act directs its prohibitions solely against the
“person” who violates the requirements of the Act. 33 U.S.C. § 1319. A party is
responsible only for its own discharges or those over which it has control. Jones
v. E.R. Shell Contractor, Inc., 333 F.Supp.2nd 1344, 1348 (N.D. Ga. 2004); United
States v. Sargent County Water Dist., 876 F.Supp. 1081, 1088 (D.N.D. 1992).
Thus, there is no provision for joint and several liability under either the California
Water Code or the Clean Water Act.
Proposed Part 7.1.B(4) therefore should be deleted as unnecessary and
contrary to law. It is unlawful and an abuse of discretion to imply that the District
would be jointly liable with another permittee, especially where the District has no
control over the permittee’s actions. Accordingly, the District requests that Part
7.1.B(4) be deleted.
C.

The Trash TMDL Waste Load Allocations Should Be
Incorporated into the Permit as Municipal Action Levels,
Not Effluent Limitations

Proposed Appendix 7-1 calculates the trash waste load allocations for
each permittee per storm year and refers to them as effluent limitations, although
the Basin Plan does not establish effluent limitations as part of the Trash TMDL.
Therefore, to be consistent with the Basin Plan, the caption for Tables 1a and 1b
should be revised to read: "Los Angeles River Watershed Trash Municipal Action
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Levels Per Storm Year", and references in proposed Part 7 to effluent limitations
should be similarly revised.
If this change is not made, the proposed Permit amendment will be
contrary to both the report by the State Board’s panel of experts on the
incorporation of numeric effluent limits in stormwater permits and EPA’s guidance
on incorporating TMDL waste load allocations into storm sewer permits.
The State Board convened a panel of experts for the very purpose of
addressing the feasibility of including numeric effluent limits in stormwater
permits. In June, 2006, that panel issued its report, entitled “The Feasibility of
Numeric Effluent Limits Applicable to Discharges of Storm Water Associated with
Municipal, Industrial and Construction Activities.” In that report, the State Board’s
panel of experts concluded that, “It is not feasible at this time to set enforceable
numeric effluent criteria for municipal BMPs and in particular urban discharges.”
The panel of experts instead suggested a different course, with “action levels”
used to identify discharges that need additional attention. Report, p. 8.
The experts’ conclusions and recommendations are applicable here.
There is nothing unique about the storms in Southern California or the presence
of trash in stormwater runoff that makes trash significantly different than any
other pollutant that is the subject of the expert panel’s report. As recognized by
the experts, storms can be variable and the ability to collect the trash could vary
with those conditions. Because of the variability associated with storms and the
difficulty in engineering solutions, the panel recommended the use of municipal
action levels.
Use of municipal action levels can be as effective in assuring compliance
with the waste load allocations as numeric effluent limits. If a permittee does not
comply with the waste load allocations, the Regional Board can seek
enforcement of the Permit’s provisions at that time. The variability of storm
conditions and the permittees’ lack of control of these conditions, however, still
suggest that incorporation of these waste load allocations as numeric effluent
limits would be an abuse of discretion.
The Regional Board’s proposed amendment is also inconsistent with EPA
guidance on incorporation of TMDLs into municipal stormwater permits. On
November 22, 2002, EPA issued guidance entitled “Establishing Total Maximum
Daily Load (TMDL) Waste Load Allocations (WLAs) for Storm Water Sources and
NPDES Permit Requirements Based on Those WLAs.” In that memorandum,
EPA expressly rejected placing numeric limits based on TMDLs in storm water
permits, except in rare circumstances. EPA recognized that numeric limits are
neither feasible nor appropriate given the variability of storm water runoff and the
current lack of knowledge as to sources of pollutants and effective treatment for
those pollutants. EPA said:
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[I]n light of 33 U.S.C. § 1342(p)(3)(B)(iii), EPA recommends that for
NPDES-regulated municipal and small construction storm water
discharges effluent limits should be expressed as best
management practices (BMPs) or other similar requirements, rather
than as numeric effluent limits. . . .
EPA’s policy recognizes that because storm water discharges are
due to storm events that are highly variable in frequency and
duration and are not easily characterized, only in rare cases will it
be feasible or appropriate to establish numeric limits for municipal
and small construction storm water discharges. The variability in
the system and minimal data generally available make it difficult to
determine with precision or certainty actual and projected loadings
for individual dischargers or groups of dischargers. Therefore, EPA
believes that in these situations, permit limits typically can be
expressed as BMPs, and that numeric limits will be used only in
rare instances.
EPA November 22, 2002, Memorandum at p. 4.
EPA further reaffirmed the appropriateness of an iterative, adaptive BMP
management approach. EPA said:
The policy outlined in this memorandum affirms the
appropriateness of an iterative, adaptive management BMP
approach, whereby permits include effluent limits (e.g., a
combination of structural and non-structural BMPs) that address
storm water discharges, implement mechanisms to evaluate the
performance of such controls, and make adjustments (i.e., more
stringent controls or specific BMPs) as necessary to protect water
quality. This approach is further supported by the recent report
from the National Research Council (NRC), Assessing the TMDL
Approach to Water Quality Management (National Academy Press,
2001). The NRC report recommends an approach that includes
“adaptive implementation,” i.e., “a cyclical process in which TMDL
plans are periodically assessed for their achievement of water
quality standards” . . . and adjustments made as necessary. NRC
Report at ES-5.
EPA November 22, 2002, Memorandum at p. 5.
For the convenience of the Regional Board, a copy of the State Board
panel’s report and the EPA Guidance and proposed Part 7 and Appendix 7-1
with the revisions suggested above are included with this letter.
D.

Conclusion

For the reasons set forth above, a footnote should be added to Tables 1a
and 1b of Appendix 7-1, making these tables consistent with the Basin Plan and
the settlement agreement. Proposed Part 7.1.B(4) should be deleted. Finally,
proposed Part 7.1 and Appendix 7-1 should be modified to reflect that the waste
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load allocations are included within the Permit as municipal action levels, not
effluent limits, consistent with the recommendation of the State Board’s panel of
experts and EPA’s guidance on the inclusion of TMDLs into stormwater permits.
II.

REQUEST TO SUBMIT EVIDENCE

The District requests that the following documents be admitted into
evidence and made a part of the administrative record:
1.

Settlement Agreement Regarding Total Maximum Daily Loads For
Trash in the Los Angeles River Watershed and Ballona Creek and
Wetland Watershed.

2.

The Feasibility of Numeric Effluent Limits Applicable to Discharges
of Storm Water Associated with Municipal, Industrial and
Construction Activities (Storm Water Panel Recommendations to
the California State Water Resources Control Board, June 19,
2006).

3.

EPA issued guidance entitled “Establishing Total Maximum Daily
Load (TMDL) Waste Load Allocations (WLAs) for Storm Water
Sources and NPDES Permit Requirements Based on Those
WLAs.”

Copies of these documents are submitted with this request.
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