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Brandes, Deborah@Waterboards

From: Ridgeway, Ivar@Waterboards
Sent: Monday, February 08, 2016 11:10 AM
To: 'skatsouleas@elsegundo.org'; 'lxu@elsegundo.org'; 'dkrauss@cityofhawthorne.org'; 

'ashadbehr@cityofhawthorne.org'; 'lamimoto@cityofinglewood.org'; 
'alfredo.magallanes@lacity.org'; 'ageorge@dpw.lacounty.gov'; 
'shahram.kharaghani@lacity.org'; 'HMERENDA@santa-clarita.com'; 'TLANGE@santa-
clarita.com'; 'gcoon@dpw.lacounty.gov'; 'ADANGELO@dpw.lacounty.gov'; 
'PALVA@dpw.lacounty.gov'; 'AshliD@lwa.com'; 'AmyS@lwa.com'; 
'dustin.bambic@paradigmh2o.com'; JWen@downeyca.org; 
'kvivanti@lakewoodcity.org'; 'Anthony.Arevalo@longbeach.gov'; 
'emurga@lynwood.ca.us'; 'sho@paramountcity.com'; 'gderas@pico-rivera.org'; 
'SteveMyrter@cityofsignalhill.org'; 'acervantes@sogate.org'; Wu, Robert@DOT; 
'LLEE@dpw.lacounty.gov'; 'gosmena@dpw.lacounty.gov'; 
'JGUERRER@dpw.lacounty.gov'; 'dwall@baldwinpark.com'; 'vcastro@covinaca.gov'; 
'ddavies@ci.glendora.ca.us'; 'jburke@ci.glendora.ca.us'; jdballas@cityofindustry.org; 
'jdimario@lapuente.org'; 'dlazzaretto@ci.arcadia.ca.us'; 'ttait@ci.arcadia.ca.us'; 
'vhevener@ci.arcadia.ca.us'; 'tlee@ci.arcadia.ca.us'; 'DBobadilla@ci.azusa.ca.us'; 
'PFlores@ci.azusa.ca.us'; 'MKeith@cityofbradbury.org'; dgilbertson@rkagroup.com; 
'sloriso@rkagroup.com'; 'gosmena@dpw.lacounty.gov'; 'georged@accessduarte.com'; 
'hensleyc@accessduarte.com'; 'rcasillas@accessduarte.com'; 'Ochi@ci.monrovia.ca.us'; 
'TCherry@ci.monrovia.ca.us'; 'SGallant@ci.monrovia.ca.us'; 'ATy@ci.monrovia.ca.us'; 
'JCervantes@ci.monrovia.ca.us'; 'eaguilar@cityofsierramadre.com'; 
binman@cityofsierramadre.com; 'jcarlson@cityofsierramadre.com'; 
'hubertus.cox@lacity.org'; 'hamid.tadayon@lacity.org'; 'rick.valte@smgov.net'; 
'Neal.Shapiro@smgov.net'; 'vijay.desai@lacity.org'; 'robert.vega@lacity.org'; 
'TAVALOS@dpw.lacounty.gov'; 'DDOLPHIN@cityofalhambra.org'; 
'acruz@ci.burbank.ca.us'; 'afarassati@cityofcalabasas.com'; 
'moillataguerre@ci.glendale.ca.us'; 'jbellomo@willdan.com'; ehitti@lcf.ca.gov; 
'ykwan@lcf.ca.gov'; 'NSalinas@cityofmontebello.com'; Ho, Amy; 
'swalker@cityofpasadena.net'; 'ssullivan@cityofrosemead.org'; dgrilley@sgch.org; 
'kjserv@aol.com'; 'SFurukawa@ci.south-pasadena.ca.us'; 'bcook@templecity.us'; 
'wisam.altowaiji@redondo.org'; 'abrozyna@hermosabch.org'; 'rsaenz@citymb.info'; 
'jdettle@TorranceCA.gov'; 'Geraldine.Trivedi@redondo.org'; 
'dcartagena@beverlyhills.org'; 'charles.herbertson@culvercity.org'; 
'lamimoto@cityofinglewood.org'; 'Sperlstein@weho.org'; 'JThorsen@malibucity.org'; 
'rduboux@malibucity.org'; 'JBrown@malibucity.org'; 'kfisher@ci.agoura-hills.ca.us'; 
'afarassati@cityofcalabasas.com'; 'charles.herbertson@culvercity.org'; 
'andyw@rpv.com'; 'arigg@pvestates.org'; 'gregg@ci.rolling-hills-estates.ca.us'; 
Genevieve Osmena; Maria Slaughter (mslaughter@carson.ca.us); Ken Farfsing 
(kfarfsing@cityofsignalhill.org); fsenteno@lawndalecity.org; 
smandoki@lawndalecity.org

Cc: Purdy, Renee@Waterboards; Unger, Samuel@Waterboards; Smith, 
Deborah@Waterboards

Subject: EWMP Coordinators
Attachments: Public Notice of Revised EWMP Availibility and Public Workshop.pdf

Dear EWMP Permittees, 
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Los Angeles Regional Water Board staff will be holding a workshop regarding the revised EWMPs on March 3, 2016, at 
the Los Angeles Regional Water Board Office (see attached notice for details).  The workshop will provide opportunity 
for public input on the revised EWMPs.   Permittees should  plan to attend the Workshop and be prepared to explain 
how the draft EWMPs were revised to address Los Angeles Regional Water Board staff comments.  Each EWMP Group 
will be allotted ~10 minutes to present the key revisions that they made in response to our comments.  Thank you in 
advance for your participation.  Please contact me if you have any questions. 

Ivar K. Ridgeway 
Senior Environmental Scientist 
California Regional Water Quality Control Board, Los Angeles Region 
320 West 4th Street, Suite 200 
Los Angeles, CA 90013‐2343 
(213) 620‐2150
Ivar.Ridgeway@waterboards.ca.gov
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Brandes, Deborah@Waterboards

From: Ridgeway, Ivar@Waterboards
Sent: Monday, February 08, 2016 12:13 PM
To: Hayat, Becky (bhayat@nrdc.org); rkampalath@healthebay.org; Daniel Cooper 

(daniel@lawyersforcleanwater.com); 'sfleischli@nrdc.org'; 'bruce@lawaterkeeper.org'
Cc: Unger, Samuel@Waterboards; Smith, Deborah@Waterboards; Purdy, 

Renee@Waterboards
Subject: March 3, 2016 Revised EWMP Workshop
Attachments: Public Notice of Revised EWMP Availibility and Public Workshop.pdf

Los Angeles Regional Water Board staff will be holding a workshop regarding the revised EWMPs on March 3, 2016, at 
the Los Angeles Regional Water Board Office (see attached notice for further details on the Workshop and the revised 
EWMPs).  The workshop will provide opportunity for public input on the revised EWMPs.   Interested NGO Groups 
should  plan to attend the Workshop and will be allotted ~10 minutes per Group to  comment on the revised 
EWMPs.  Thank you in advance for your participation.  Please contact me if you have any questions. 

Ivar K. Ridgeway 
Senior Environmental Scientist 
California Regional Water Quality Control Board, Los Angeles Region 
320 West 4th Street, Suite 200 
Los Angeles, CA 90013‐2343 
(213) 620‐2150
Ivar.Ridgeway@waterboards.ca.gov
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Los Angeles Regtonal Water Quality Control Board 

PUBLIC WORKSHOP ON REVISED ENHANCED WATERSHED MANAGEMENT 
PROGRAMS (EWMPs) PURSUANT TO THE LOS ANGELES COUNTY MUNICIPAL 

SEPARATE STORM SEWER SYSTEM (MS4) PERMIT (ORDER NO. R4-2012-0175 as 
amended by STATE BOARD ORDER NO. WQ 2015-0075) 

Los Angeles Regional Water Quality Control Board, First Floor Carmel Room 
320 W. 41

h Street, Los Angeles, CA 90013 
Thursday, March 3, 2016, 9:00AM -12:30 PM 

Agenda 

1) Welcome & Los Angeles Water Board Staff Presentation( 15 minutes) 

2) Heal the Bay, LA Waterkeeper & NRDC: Presentation/Comments on Revised EWMPs 

(15 minutes) 

3) Elected Officials' Comments on Revised EWMPs (3 minutes each) 

4) EWMP Groups: Responses to Regional Board Comments on Draft EWMPs (up to 10 

minutes each) 

a. Ballona Creek WMA 

b. Dominguez Channel WMA 

c. Santa Monica Bay J2-J3 

d. Upper Los Angeles River WMA 

e. Beach Cities WMG 

f. Malibu Creek WMG 

g. Marina del Rey Subwatershed 

h. North Santa Monica Bay Coastal Watershed 

i. PV Peninsula 

j. Rio Hondo-San Gabriel River WQ Group 

l r.; ,1,1 \,1 1 • M.A ) ~· 
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Revised EWMP Public Workshop- 2-

k. Upper San Gabriel River Watershed 

I. Upper Santa Clara River WMA 

March 3, 2016 

m. Upper Santa Clara, Upper San Gabriel and Upper Los Angeles, Group's 

Response to RAA Issues, Dustin Bambic, Paradigm Environmental 

5) Mr. Ray Tahir's Comments on Revised EWMPs (10 minutes) 

6) Open Discussion 
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EWMP Workshop 
March 3, 2016 
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EWMP Review Process 
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EWMP Comments and Revisions 

Los Angeles River (Credit: I. Ridgeway) 
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Key Staff Comments on Draft EWMPs 

1. Reasonable Assurance Analysis (RAA)

 Approaches and Assumptions

2. Water Quality Characterization and Priorities

 Water-Body Pollutant Combinations

3. Control Measures

4. Financial Strategy

 Details on Funding Sources

5. Implementation Timelines

 Control Measure Implementation

RB-AR 4668



Examples – RAA / Control Measures 

Effectiveness 

Beach Cities Revised EWMP – Table ES-11 (pg. ES-27) 
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Examples – Compliance Deadlines 

Upper Los Angeles  River Draft EWMP – Table 3-5 (pg. 3-10) 

Upper Los Angeles River Revised EWMP – Table 3-13 (pg. 3-21) 
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Examples – Compliance Deadlines 

Upper Santa Clara River Final EWMP – Section 7.3 (pg. 7-14) 

Upper Santa Clara River Draft EWMP – Section 7.3 (pg. 7-14) 
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Implementation – Financial Strategy 

San Gabriel Forest Gateway Interpretive Center –  

From Rio Hondo / San Gabriel River EWMP (pg. 68) 
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Implementation – Financial Strategy 

 Obtaining financing for projects necessary to achieve 

pollutant reductions 

 

 Evaluation of Funding Sources 

 Near-Term and Long-Term Focus 

 Milestone Commitments 

 Funding and Project Milestone Contingencies 
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Implementation – Financial Strategy 

Upper Los Angeles River EWMP – Table 9-6 (pg. 9-14)  
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Low Interest Loans 

 Clean Water State Revolving Fund (CWSRF)  

 Interest Rate – ½ most recent General Obligation Bond Rate  

 Financing Term – Up to 30 years or useful life 

 Financing Amount – No maximum funding or disbursement 
limit 

 Repayment – Begins 1 year after construction completion 

 

 California Infrastructure and Economic Development 
Bank 

 Low-cost financing option for a wide range of infrastructure 
projects 

 Funding Amount – $50,000 to $25 million 

 Funding Terms – Up to 30 years  
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Fee Based Programs 

 Service-related Fees 

 Increase or establish fees for new development and 

redevelopment, inspections, maintenance, etc. 

 Property-based Fees 

 Establish parcel tax based on certain factors (e.g. size, 

impervious area, etc.) 

 Special Assessment Districts 

 Form a district to fund improvements over a defined area 
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Grants 

 Example:  

 Proposition I Stormwater Grant Progarm 

 

 Concerns:  

 Limited Amount of Funding Available (e.g. $200 million available 

under Proposition 1 Stormwater Grant Program) 

 Competitive 

 Grant Administration Time and Costs 

 Project Readiness 

 Operations and Maintenance not typically covered 
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Implementation – Timelines 

Ramona Park – From Dominguez Channel Revised EWMP Figure 4-8 (pg. 4-25)  
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Implementation – Timelines 

Malibu Creek Revised EWMP – Table 47 (pg. 108)  

Malibu Creek Revised EWMP – Figure 33 (pg. 93) 
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Implementation – Timelines 

Upper San Gabriel River Revised EWMP – 

Figure 5-1 (pg. 101) 

Ballona Creek Revised EWMP – Figure 7-1 

(pg. 7-3) 
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Implementation - Timelines 

 Strategies to complete an adequate number of projects in 

the required timeframes 

 

 RAA-Based Milestones (e.g. Volume Based Milestones) 

 Milestones for “High-Priority” Projects 

 Commitment, Project Substitutions, and Partnerships 

 Funding and Project Milestone Contingencies 
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Examples – RAA Milestones 

Ballona Creek Revised EWMP – Figure 8-2 (pg. 8-7) 
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Examples – Project Milestones 

Upper San Gabriel River Draft EWMP – Table 3-4 (pg. 45) 

Upper San Gabriel River Revised EWMP – Table 3-4 (pg. 51) 
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Next Steps 

 Review 

 

 Approval/Denial 

 

 Implementation 

 

 EWMP Compliance and Adaptive Management 
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End 

Rosemead Boulevard Improvement Project – From  

Rio Hondo / San Gabriel River Revised EWMP (pg. 68) 
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North Santa Monica Bay Coastal Watersheds 

July 9, 2015 Regional Board Workshop 1 

 

 
 

North Santa Monica Bay Coastal Watersheds  
EWMP 

Response to Comments 
 

March 3, 2016 
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North Santa Monica Bay Coastal Watersheds 

July 9, 2015 Regional Board Workshop 

NSMBCW EWMP Area 

NSMBCW EWMP Area 
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North Santa Monica Bay Coastal Watersheds 

July 9, 2015 Regional Board Workshop 

NSMCW EWMP Area 
 

• 55,121 Acres 
• Largely undeveloped 

• 93% vacant land use 
• Extensive park land including 

State and Federal Parks 
• Portions of 6 HUC-12 
• Limited MS4 infrastructure (rural) 
• Only 9 “major” outfalls 
• Geologic hazards 
• Low permeability soils 
• ASBS (approximately 12 miles) 
• Malibu Valley - only defined 

groundwater basin  

3 

NSMBCW Agencies: 
City of Malibu  

County of Los Angeles 
Los Angeles County Flood Control District 
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North Santa Monica Bay Coastal Watersheds 

July 9, 2015 Regional Board Workshop 4 

Regional Board Comments 

Major Comments Incorporated 

Integrate and clarify ASBS requirements and unique measures,  and 
include Compliance Plan  

 

Provide additional Project milestones  

Summarize Source Assessment Studies  

Include a table  detailing MS4 outfalls and their sizes and include text 
regarding outfalls in subwatershed descriptions 

 

RAA – Clarifications, controlling pollutant is bacteria 
 

 

General clarifications, references, additional  details (e.g. MCMs costs)  

Submitted revised EWMP on January 19, 2016 
 with comment response matrix 
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North Santa Monica Bay Coastal Watersheds 

July 9, 2015 Regional Board Workshop 

Water Quality Priorities 
Category Water Body Pollutant 

1: Highest Priority 

(TMDLs) 

Malibu Creek Trash 

Malibu Creek and Lagoon 
Nutrients 

Indicator Bacteria 

SMB Beaches 
Dry Weather Bacteria 

Wet Weather Bacteria 

SMB 

Trash/Debris 

DDTs 

PCBs 

2: High Priority  

(303[d] listings) 

Topanga Canyon Creek Lead 

Malibu Creek Sulfates & Selenium 

Malibu Lagoon pH 

3: Medium Priority 

(WQ Data) 
None 

5 
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North Santa Monica Bay Coastal Watersheds 

July 9, 2015 Regional Board Workshop 

Existing Regional Projects 
• Paradise Cove Treatment 

Facility 

• Marie Canyon Treatment 
Facility 

• Legacy Park/SWTF 
(Regional EWMP project) 

• Broad Beach Road 
Biofiltration 

• Wildlife Road – 
Biofiltration, Infiltration, 
and ASBS Outreach  

• Las Flores Creek 
Restoration 

• Trancas Canyon Park 

6 
RB-AR 4691



North Santa Monica Bay Coastal Watersheds 

July 9, 2015 Regional Board Workshop 

Example Project Moving Forward: 

(LA County) 

Viewridge Super Green Street 
  Will treat design 

storm from 81 
Acres 

 Runoff used for 
irrigation.  

 Incorporates 
passive recreation  

 Applied for 
$500,000 SMMC 
Prop 1 Grant 
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North Santa Monica Bay Coastal Watersheds 

July 9, 2015 Regional Board Workshop 

Example Project Moving Forward: 

(City of Malibu) 

Winter Canyon Biofiltration Project 
 

 Will treat design 
storm from 55 
Acres 

 Use of biofiltration 
to remove 
pollutants 

 Applied for 
$1.5million Prop 84 
Grant 
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North Santa Monica Bay Coastal Watersheds 

July 9, 2015 Regional Board Workshop 

THANK YOU 
 

Questions/Comments 

9 
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Audio File of March 3, 2016 

3rd EWMP Workshop 

 

 

 

RB-AR 4695



 

 

 

 
 
Ms. Renee Purdy 
Environmental Program Manager 
Los Angeles Regional Water Quality Control Board 
320 West 4th Street 
Los Angeles, CA 90013 
 

March 8, 2016 

 

RE: Written Responses to Comments Received on Enhanced Watershed Management Programs 

 

Dear Ms. Purdy: 

 We are submitting this letter as a follow-up to the testimony delivered by Los Angeles 

Waterkeeper, Heal the Bay, and the Natural Resources Defense Council, (collectively, “Environmental 

Groups”) at the March 3 revised EWMPs workshop.   The purpose of the letter is to provide citations and 

a written explanation of our position that both federal and California law require the Regional Board to 

issue written responses to comments prior to any decision by the Board or Executive Officer approving 

or denying the Enhanced Watershed Management Programs (“EWMPs”) currently under review 

submitted by various permittees pursuant to Part VI.C.4 of the Los Angeles County Municipal Separate 

Storm Sewer System (“MS4”) Permit (NPDES Permit No. CAS004001) (“2012 MS4 Permit”).   

We appreciate your assurances during a February 29 conference call that the Regional Board 

staff have considered comments submitted by the Environmental Groups on the EWMPs.  The 

Environmental Groups spent significant time and resources reviewing the draft EWMPs, including 

retaining outside technical experts, participating in last November’s workshop, and reviewing the 

revised EWMPs submitted by the permittees, again retaining outside experts and participating in a 

workshop.   Despite participating in the review process, it is very difficult to determine which EWMP 

groups have even considered our comments, or have taken steps to address those comments.   From 

the EWMPs we have reviewed, it appears that no EWMP group has specifically responded to our 

consultant’s technical comments on the draft EWMPs.  To the extent that some EWMP groups might 

have responded to certain aspects of our comments, it appears to be because those comments were 

similar to or incorporated into comments made by Regional Board staff.  Moreover, the consideration of 

comments from stakeholders other than the Regional Board staff seems highly variable among EWMPs, 

and the process itself of considering those comments has lacked uniformity, accountability, rigor, and 
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transparency mainly because the Regional Board has not prepared written responses to comments.  We 

understand from our call that the Regional Board does not intend to prepare written responses, or 

require EWMP groups to prepare such written responses, prior to the decision to approve or deny 

EWMPs in April.  We urge the Regional Board to reconsider this position. 

I. The Public Participation Process Provided by the Regional Board, Devoid of Written 

Responses to Comments, Does Not Ensure “Rigor and Accountability” in the EWMP 

Review Process. 

The Regional Board’s refusal to prepare written responses to comments frustrates the intent of 

the State Water Resources Control Board (“SWRCB”) Order WQ 2015-0075 approving the 2012 MS4 

permit establishing the WMP and EWMP alternative compliance approach.  The SWRCB recognized that 

the WMPs and EWMPs require a “public review and comment period.”  (See Order WQ 2015-0075, p. 

37.) In a section entitled “Rigor and Accountability in the Process,” the SWRCB called the public review 

and comment period associated with the WMPs/EWMPs “essential to ensuring” the success of the 

EWMPs.  The SWRCB set clear expectations for public comment.i  “We expect this public process to vet 

the proposed WMPs/EWMPs and facilitate revisions to strengthen the program as needed.” (See Id., 

emphasis added.)  This concern from the SWRCB mirrors EPA’s concern that technical issues with NPDES 

permits be decided in “the most open, accessible forum possible.”  (See 44 Fed. Reg. 32,854, 32, 885.)  

Yet the process allowed by the Regional Board—which includes only verbal assurances that the Regional 

Board staff has considered comments on the EWMPs, and no assurances of any kind that the EWMP 

groups have considered these comments—falls far short of ensuring a proper vetting and facilitation of 

revisions.   

We reiterate, for the reasons discussed on March 3 at the workshop, why we believe the 

EWMPs as currently drafted must be denied by the Executive Officer as inconsistent with the terms of 

the underlying permit.  The inadequate “vetting” provided by an informal and irregular approach to 

public comment is a major procedural shortcoming.  Especially given the clear direction from the 

SWRCB, the Environmental Groups expected that revised EWMPs would include written responses to 

comments, and are disappointed by the lack thereof.  We believe the Regional Board should consider 

the lack of responses to comments as part of its decision-making process.   Nonetheless, regardless of  

the EWMP groups’ responsibilities to respond to comments as permittees, both federal and state law 

impose upon the Regional Board a legal duty to respond in writing to comments received prior to any 

decision approving or denying the EWMPs.   

II. The Clean Water Act Requires the Regional Board to Prepare and Circulate Written 

Responses to Comments Received on Draft EWMPs.  

 

The Clean Water Act requires public participation be provided for in the revision of any plan or 

program developed pursuant to the Act.  (33 USC 1251(e) [“Public participation in…development, 

revision, and enforcement…of any plan or program established…under this Act…shall be provided for, 

encouraged, and assisted…”]) The EWMPs are clearly subject to this public participation requirement, 

because if approved, they would become enforceable provisions of a NPDES permit.   

While the workshops help meet the public participation requirement, the Clean Water Act 

regulations impose much more specific requirements with which the Board has yet to comply.  For 
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example, the Regional Board must issue a response to comments at the time any final permit decision is 

issued, describing and responding to all significant comments on the draft permit and specifying which 

provisions have been changed, either in response to comments or otherwise.  (See 40 C.F.R. 124.17, 

Responses to Comments.)   “Final permit decision” includes any final decision to modify an existing 

permit.  (See 40 CFR 124.15(a).)   Approval by the Regional Board or by its Executive Officer on behalf of 

the Board of the EWMPs would clearly constitute a final decision to modify the underlying MS4 permit. 

The Regional Board or Executive Officer’s approval of the EWMPs would add a large addendum with 

substantive requirements and timelines to the 2012 MS4 permit, and would greatly affect how the 

Board pursues permit enforcement.   (See 2012 MS4 Permit, Part VI.C.4.e.) ii    

The 9th Circuit has held that subsequent agency review of substantive plans allowed by an 

underlying NPDES permit and adding substantive components to the permit are subject to the same 

public participation requirements as the underlying permit itself.  Environmental Defense Center et. al. v. 

EPA 344 F. 3d 832 (9th Cir. 2003)(“EDC”) involved a challenge to an EPA permitting regime that allowed 

small MS4 permit holders to submit Notices of Intent (“NOI”) for enrollment in a NPDES General Permit 

without an opportunity for a public hearing and comment process.  In EDC, EPA had argued that NOI 

were not “permits” and therefore not subject to the full public review requirements of the Clean Water 

Act.  The Court roundly rejected this argument.  (EDC, supra, 344 F. 3d at 856-57.)    Much like the 

EWMPs now under consideration, in EDC it was the NOI, rather than the permit itself, that contained the 

detailed “substantive information.”  (Id. at 857.)  The Court, therefore, ruled that the NOI were the 

“functional equivalent” of permits and thus would benefit from the “greater scope, greater certainty, 

and greater uniformity” of a review process that included an opportunity for a hearing and a 

requirement for a formal evaluation of comments.  (Ibid.) Here, the EWMPs, like the NOI at issue in EDC, 

serve as the functional equivalent of MS4 permits and thus are also subject to the Clean Water Act’s 

public participation requirements. 

 Furthermore, in Waterkeeper Alliance, Inc. v. United States EPA 399 F 3d. 486 (2nd Cir. 2005) 

(“Waterkeeper Alliance”), the Court was confronted by a situation analogous to the current EWMP 

review process.   Waterkeeper Alliance involved a rulemaking regarding Concentrated Animal Feeding 

Operations (“CAFO”) and required subsequent development of a nutrient plan, but did not include a 

rigorous formal process of public participation in subsequent reviews of the nutrient plans.  The CAFO 

regulation instead relied on an “expectation” by EPA that authors of the nutrient plans would 

accommodate public access to and review of the plans.  (Waterkeeper Alliance, supra, 399 F. 3d at 504.)   

The Court vacated that section of the CAFO regulation as inconsistent with the plain language of 33 

U.S.C §1251(e).  (Ibid.)  Like the Plaintiffs in Waterkeeper Alliance, the Environmental Groups here are 

forced to rely on assurances by a government agency that comments have been considered.  The lack of 

written responses to comments on the EWMPs forestalls, rather than encourages, public participation, 

as it did in Waterkeeper Alliance, and is inconsistent with the Clean Water Act.   

The Clean Water Act and its regulations therefore require the Regional Board to consider and 

respond, in writing, to comments received on the EWMPs. 
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III. State Law Includes Two Independent Statutory Requirements for the Regional Board to 

Prepare and Circulate Written Responses to Comments Received on the EWMPs.  

 

a. The Porter-Cologne Act Requires Written Responses to Comments from The Regional Board. 

 

The Porter-Cologne Water Quality Act (Cal. Water Code Section 13020 et seq.) incorporates all 

federal Clean Water Act requirements, including federal regulations, and thus also requires written 

responses to comments for the same reasons discussed above.  (See Cal. Water Code Section 13370(c).) 

 

b. The California Environmental Quality Act (CEQA) Applies to the Approval or Denial of the 

EWMPs, and Independently Requires Written Responses to Comments from the Regional Board. 

Approval of the EWMPs, which would add substantive plans and requirements to an existing NPDES 

permit, would clearly qualify as an action related to a NPDES permit.  The Water Code exempts actions 

related to NPDES permits from Chapter 3 of CEQA.  (See Cal. Water Code Section 13389.)  Thus, Chapter 

3 of CEQA (containing the mechanical elements of an Environmental Impact Reports) is clearly 

inapplicable.  However, the plain language of the Water Code does not exempt NPDES-related actions 

from other sections of CEQA, including Chapter 2, which remains applicable to these proceedings.  It is 

Chapter 2 of CEQA—outside the scope of the Water Code exemption—that requires written responses 

to comments received.   Chapter 2 mandates include good faith, reasoned written responses to 

comments, especially if the agency is considering an action at variance with recommendations made in 

the comments.  (See Pub. Res. Code Section 21092(d)(1); 14 Cal. Code Regs. Section 15088.)   

In County of Los Angeles v. State Water Resources Control Board 143 Cal. App. 4th 985 (2006) 

(“County of Los Angeles”), the petitioner municipalities argued that a requirement in Chapter 2 of CEQA 

that agencies develop procedures for preparation of EIR review of discretionary projects had the effect 

of rendering the exemption from Chapter 3 superfluous. (See Id. at 1003.)  Giving effect to both CEQA 

provisions, the Court of Appeal held that the more specific Water Code exemption from Chapter 3 of 

CEQA is not negated by the more general procedural requirements to develop EIR review procedures in 

Chapter 2 of CEQA.  (See Id. at 1005.)  The Court of Appeal said nothing about an exemption from 

Chapter 2 requirements to respond to comments, or an exemption from any of the other substantive 

requirements of CEQA.   Indeed, construing the Court of Appeal decision as allowing or creating a broad 

CEQA exemption would create a direct conflict between County of Los Angeles and the California 

Supreme Court’s unambiguous holding that CEQA exemptions be narrowly construed.   (See Mountain 

Lion Foundation v. Fish and Game Commission 16 Cal. 4th 105, 125 (1997).)  Therefore, CEQA also 

requires written responses to EWMPs comments from the Regional Board prior to any approval of the 

EWMPs. 
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IV. Written Responses to Comments Received on the EWMPs from the Regional Board are 

Critical to Provide Uniformity and Transparency to the EWMP Approval Process. 

 

The SWRCB expected “rigor and accountability” in the public review of the EWMPs.  The Regional 

Board invited public comments in its Notices of Availability on both the draft EWMPs last November and 

most recently the February 5 notice on the revised EWMPs.  Having invited comment, as it is legally 

required to do, the Regional Board cannot now avoid the legal obligation to consider and respond to 

comments received.  The highly variable approach taken by the EWMP groups in considering comments, 

and the difficulty in ascertaining whether the EWMP groups have considered some comments at all, 

only further underscores the need for the Regional Board to respond to the comments received in a 

formal, written manner. This is the only way to ensure the degree of uniformity, transparency, 

accountability, and rigor that is required by the SWRCB but is currently lacking from the EWMP approval 

process.    

The Regional Board has an active role in approving or denying the EWMPs, and that decision will 

have a major impact on how the Regional Board enforces the underlying NPDES permit.  That role also 

comes with a duty under both state and federal law to respond in writing to the comments received on 

the EWMPs.  The Regional Board has yet to comply with the requirements for written responses to 

comments, but the decision timetable on the EWMPs allows for the Regional Board to cure this error.  

We urge the Board to do so.   

Sincerely, 

 

Arthur Pugsley 

Senior Attorney 

Los Angeles Waterkeeper 

 

 

 

Cc: Jennifer Fordyce, Office of Chief Counsel 

i Regional Board Member Madelyn Glickfeld also expressed frustration at the public review process for the WMPs, 
and urged a more transparent approach to the EWMPs review.  (See Transcript of September 10, 2015 Regular 
Board Meeting, pp. 318-321.) 
ii The Environmental Groups continue to maintain that this section creates an illegal “safe harbor” provision.  LA 
Waterkeeper and NRDC are currently pursuing state court litigation over this issue, and several others.  See 
Natural Resources Defense Council and Los Angeles Waterkeeper v. State Water Resources Control Board et al, Los 
Angeles County Superior Court Case BS156962. 
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