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On March 3, 2011, the Court issued its Tentative Statement of Decision (Tentative
Decision) in this matter. On March 11 and 14, 2011, the parties timely filed
objections to the Tentative Decision. On April 15, 2011, the Court held a hearing to
discuss the objections.^ The matter was argued and submitted Having taken the
matter under submission, the Court hereby rules on the objections and issues its
Final Statement of Decision.
FINAL STATEMENT OF DECISION
Introduction
Petitioner City of Tracy has filed a petition for a peremptory writ of mandate and
complaint for declaratory relief seeking to invalidate certain provisions of the 2006
Water Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin
Delta related to the regulation of salinity. Tracy also seeks a peremptory wnt of
^ The Court notes that most of the objections are to the conclusions reached, and are therefore
technically improper All that is required is an explanation of the factual and legal basis for the
Court's decision on the principal controverted issues at trial However, because the Court has not
yet entered a final judgment in this proceeding, the Court retains inherent constitutional authority
to reconsider, correct, or change its ruling, and the Court has exercised that authority where
appropriate
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mandamus to invalidate or modify certain provisions of a May 19, 2009, decision and
order Issued by the State Water Resources Control Board applying the challenged
provisions of the 2006 Bay-Delta Plan to Tracy's municipal wastewater treatment
plant discharges
Intervener Central Valley Clean Water Association (Clean Water Association), a nonprofit association representing more than 60 publicly-owned wastewater treatment
facilities, joins Tracy In seeking to invalidate the contested provisions of the 2006
Bay-Delta Plan and the May 19, 2009, precedential decision applying those
provisions to Tracy's municipal wastewater treatment plant.
The Court grants the petition in part, and denies the petition in part. The Court
concludes that Respondent State Board failed to undertake the analysis required by
Water Code section 13241 when the Board established the water quality objectives
for electrical conductivity ("EC"). Accordingly, the Court concludes that a writ shall
be granted directing the Board to conduct the required § 13241 analysis and
reconsider the EC objectives after the § 13241 factors have been considered.
In addition, the Court concludes that the 2006 Bay-Delta Plan's program of
implementation is inadequate in relation to municipal dischargers. Accordingly, the
Court shall issue a writ compelling the Board to adopt an adequate program of
implementation that describes the nature of the actions necessary for municipal
dischargers to achieve the EC objectives (including recommendations for
appropriate action by them), provides a reasonable time schedule for the actions to
be taken, and includes a description ofthe surveillance required to determine their
compliance.
Having concluded that the EC objectives were not validly adopted, and'that the 2006
Bay-Delta Plan's program of implementation is inadequate for municipal discharges,
the Court finds the Board prejudicially abused its discretion in applying the 2006
Bay-Delta Plan to Tracy's municipal wastewater treatment plant. In addition, the
Board prejudicially abused its discretion in finding the 2006 Bay-Delta Plan
authorizes the Board to perform the "reasonable potential" analysis at the end of
Tracy's discharge pipe, rather than at the Old River/Tracy Road Bridge compliance
location
Accordingly, the Court shall issue a peremptory writ of mandate compelling the
Board to vacate the provisions ofthe May 19, 2009, Order relating to effluent
limitations for electrical conductivity, and to reconsider and revise its Order in a
manner consistent with this ruling.
In all other respects, the Court denies the challenges to the Board's Water Quality
Control Plan and the Board's May 19, 2009 Order applying the Water Quality Control
Plan to Tracy's municipal wastewater treatment plant.
The Court shall not require the Board to invalidate the existing EC objectives
pending the Board's return to the writ, but shall enjoin the Board from applying the
EC objectives to Tracy and other municipal dischargers pending reconsideration of
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the EC objectives and adoption of an adequate program of implementation for
municipal dischargers, in compliance with this Court's ruling.
The Court denies the request for declaratory relief, as unnecessary.
Background Facts and Procedure
The quality of our nation's waters is governed by a complex statutory and regulatory
scheme that implicates both federal and state responsibilities {City ofBurbank v
State Water Resources Control Board {2005) 35 Cal.4th 613, 619.)
The primary federal law governing water pollution in the United States is the Clean
Water Act. The Clean Water Act is a comprehensive water quality statute designed
to restore and maintain the chemical, physical, and biological integrity of the Nation's
waters. {Id.) The Act's national goal was to eliminate by 1985 the discharge of
pollutants into navigable waters ofthe United States {Id., see also 33 U.S.C. §
1251(a)(1)) To accomplish this goal, the Act requires compliance with "effluent
limitations," which are restnctions on the quantities, rates, or concentrations of
chemical, physical, biological, and other constituents discharged from point sources
into navigable waters {City ofBurbank, supra, 35 Cal.4th at p.620; see also 33
U.S.C. §§1311, 1362(11).)
The Act provides for two sets of effluent limitations applicable to polluters. First,
polluters must comply with technology-based effluent limitations, which are
limitations based on the best available or practical technology for the reduction of
water pollution. {Communities for a Better Environment v State Water Resources
Control Board {2003) 109 Cal.App.4th 1089, 1093.)
Second, the polluter must comply with more stringent water quality-based effluent
limitations (or WQBELs), where applicable. {Id.) Congress supplemented the
technology-based effluent limitations with water quality-based effluent limitations so
that point sources, despite individual compliance with effluent limitations, may be
further regulated to prevent water quality from falling below acceptable levels. {Id.)
Thus, WQBELs implement water quality standards. {Id. at p. 1094.)
The Clean Water Act requires WQBELs whenever the permitting agency determines
that pollutants are or may be discharged at a level which will cause, or have the
reasonable potential to cause, or contribute to, an excursion above any established
water quality standard.^ {Id.; see also 40 C F R. § 122 44(d)(1).)
Water quality standards establish the desired condition of a watenway
{Communities for a Better Environment, supra, 109 Cal App.4th at p. 1092.) Water
quality standards define the water quality to be attained or maintained for a water
body by determining the designated beneficial uses ofthe water body and setting
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water quality criteria sufficient to protect those designated uses.^ {Id., see also 33
U.S.C. § 1313(c)(2)(A); 40 C.F.R. § 131.3(i).)
Water quality standards are, in general, promulgated by the states. {Id. at p 1092.)
However, the U.S. EPA provides states with guidance in the drafting of water quality
standards and reviews and approves state water quality standards. {City of
Burbank, supra, 35 Cal.4th at p.621; see also 33 U.S.C. § 1313(c)(2); Water Code §
13245."*) If the EPA recommends changes to state water quality standards and a
state fails to comply with the recommendation, the Clean Water Act authorizes the
EPA to promulgate water quality standards for the state {City ofBurbank, supra, 35
Cal.4th at p 621; see also 33 U.S.C. § 1313(c)(2))
In California, the governing state law, the Porter-Cologne Water Quality Control Act
(Porter-Cologne), assigns the task of establishing water quality standards to the
State Water Resources Control Board (State Board) and the nine Regional Water
Quality Control Boards, which together comprise the principal state agencies with
primary responsibility for the coordination and control of water quality. (Water Code
§13001.)
Porter-Cologne requires regional boards to establish water quality objectives through
regional water quality control plans (or basin plans). However, the State Board,
which is responsible for overseeing the activities of the various regional boards, also
may formulate its own water quality control plans which supersede conflicting
regional basin plans (l/l/aferKeepers Northern California v. State Water Resources
Control Bd. (2002) 102 Cal.App.4th 1448, 1452; Water Code § 13170 )
Water quality control plans must (1) identify the "beneficial" uses of the water to be
protected, (2) establish "water quality objectives" to protect those uses, and (3)
establish a "program of implementation" to achieve those objectives.^ The program
of implementation must include a description of the nature of the actions necessary
to achieve the objectives, including recommendations for appropriate action by any
entity, a time schedule for the actions to be taken; and a description ofthe
surveillance to be undertaken to determine compliance with the objectives. (Water
Code §13242.)
A fundamental premise of Porter-Cologne is that water quality regulation must be
"reasonable." The goal of Porter-Cologne is to attain the highest quality water which
IS reasonable, considering all demands being made and to be made on those waters
and total value involved, beneficial and detrimental, economic and social, tangible
and intangible. (Water Code § 13000.) Consistent with this goal, Porter-Cologne
requires water quality control plans to establish such water quality objectives as "will
^ Water quality critena can be expressed either as numeric quantitative limitations, pollutant
concentrations or levels, or as narrative statements (40 C F R § 131 3(b))
^ Citations are to California authonty, unless otherwise indicated
^ Beneficial uses may include, but are not limited to, domestic, municipal, agricultural, and
mdustnal supply, power generation, recreation, aesthetic enjoyment, navigation, and preservation
and enhancement of fish, wildlife and other aquatic resources or preserves (Water (Jode §
13050)
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ensure the reasonable protection of beneficial uses" and the prevention of nuisance.
(Water Code §§ 13050(f), 13241.)
When establishing water quality objectives, Porter-Cologne imposes an affirmative
duty on the State to consider a number of factors, including economic
considerations, environmental characteristics of the area, and whether the proposed
objective is attainable. (Water Code § 13241; see also RBI 545-1549 [Attwater
Memo].)
State beneficial uses and water quality objectives are analogous to federal
designated uses and water quality criteria. If they are approved by the U.S. EPA,
state water quality objectives constitute the water quality standards for purposes of
compliance with the (ilean Water Act. Thus, in most instances, state water quality
objectives, established through the adoption of water quality control plans, are the
federal water quality standards.
Under both state and federal law, a permit is required to discharge pollutants from
point sources to surface waters These permits are known under state law as Waste
Discharge Requirements (WDRs) and under federal law as National Pollutant
Discharge Elimination System (NPDES) permits. (33 U S C. § 1342, Water Code §
13374 ) WDRs established by the state are the equivalent of NPDES permits
required by federal law. (Water Code § 13374.) Thus, WDRs issued by regional
water boards ordinanly also serve as NPDES permits under federal law {City of
Burbank, supra, 35 Cal 4th at p 631.) The regional boards issue discharge permits
in orders adopted through quasi-adjudicatory proceedings.
Discharge permits are the pnmary means of enforcing the effluent limitations and
water quality standards required by the Clean Water Act. {City ofBurbank, supra, 35
Cal.4th at p.621.) NPDES permits must contain any (technology-based) effluent
limitations set by the EPA or the state, as well as any more stnngent (water qualitybased) effluent limitations necessary to meet applicable water quality standards.
At issue in this case are the water quality criteria (or, to use the state term,
objectives) for salinity in the southern portion of the Sacramento-San Joaquin Delta
(the "southern Delta salinity objectives"^) and the State Board order applying those
water quality objectives to the WDR/NPDES permit for the City of Tracy's municipal
wastewater treatment plant. Based on the 2006 amendments to the Water Quality
Control Plan for Salinity for San Francisco Bay/Sacramento-San Joaquin Delta
Estuary (the "2006 Bay-Delta Plan"), the State Board ordered the Central Valley
Regional Board to amend Tracy's WDR/NPDES Permit to require final water qualitybased effluent limitations to implement the southern Delta salinity objectives.
Petitioner Tracy and Intervener Clean Water Association (collectively, "Petitioners")
challenge whether the southern Delta salinity provisions can be applied to Tracy's
wastewater treatment plant or other "publicly owned treatment works" (or "POTWs").
^ Because the salinity objectives are expressed as electncal conductivity (EC), the southern Delta
salinity objectives are sometimes referred to as the southern Delta EC objectives or the EC
objectives
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Petitioners contend that the provisions of the Bay-Delta Plan related to the southern
Delta salinity objectives were adopted and modified in a manner contrary to law and
are, therefore, invalid. Moreover, even ifthe salinity provisions ofthe Bay-Delta Plan
are valid, Petitioners contend that the State Board abused its discretion in applying
them to Tracy's wastewater treatment plant.
A

History ofthe efforts to control salinity in the southern Delta

The Sacramento-San Joaquin River Delta generally descnbes a large lowland
estuary at the confluence of the Sacramento and San Joaquin Rivers The Delta
acts as a funnel for the entire California Central Valley drainage basin, draining
thousands of miles of waterways through the Delta, Suisun Bay, San Francisco Bay,
to, ultimately, the Pacific Ocean. {United States v. State Water Resources Control
Board (1986) 182 Cal App 3d 82, 107.)
The Delta serves as the heart of California's massive north-to-south water-delivery
projects operated by the U S Bureau of Reclamafion (USBR) and the California
Department of Water Resources (DWR). {Id. at p.97.) In general, the purpose ofthe
water projects is to divert and store water in the water-rich northern half of the state
and transport it to water-poor areas in the south. Both the "Central Valley Project"
and "State Water Project" (as the water projects are known) divert and store water
from the rivers that flow into the Delta dunng penods of heavy flow. Quantities of
this stored water are then periodically released back into the Delta. Pumps situated
at the southern edge of the Delta eventually lift water released to the Delta into
canals for transport to the San Francisco Bay Area, the San Joaquin Valley, and
Southern California. {Id.) In normal water years, the water projects export about 30
percent of the water that reaches the Delta. Much of the water exported via the
water projects is used for agricultural uses. The rest is used for municipal or
industrial purposes, or is released into rivers or wetlands for environmental reasons.^
The Delta receives about 50 percent of California's total streamflow runoff. Water
from the Delta is used to meet the needs of two-thirds of the population of California
and to irrigate 4.5 million acres of farmland The Delta also provides crucial habitat
for fish and wildlife and, because of its aesthetic appeal, is an attractive destination
for boating, fishing, hunting, and other recreational activifies.
For all of these reasons, improving and maintaining the quality ofthe water in the
Delta is important. {State Water Resources Control Board Cases (2006) 136
Cal.App.4th 674, 694.)
One of the most significant factors threatening the quality of water in the Delta is
salinity {United States v. State Water Resources Control Board, supra, 182
^ As of 1999, the Central Valley Project (or CVP) supplied water to approximately 19,000 farms
covenng three million acres The CVP also supplies water to many urban areas in Northern and
Central California, including Redding, Sacramento, most of Santa Clara County, Stockton and
Fresno State Water Project (or SWP) water is used for agncultural uses in the San Joaquin
Valley and is transported to Southern California where it is used primarily for municipal and
industrial uses
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Cal.App.3d at p 107 ) Delta lands, situated at or below sea level, are constantly
subject to ocean tidal action {Id) Salt water entering from San Francisco Bay
extends well into the Delta, checked only by the natural barrier of fresh water flowing
out from the Delta toward the Paciflc Ocean. {Id.)
As fresh water increasingly has been diverted from the Delta for agricultural,
industrial, and municipal development, saltwater intrusion has intensified, particularly
dunng the dry summer months and in years of low precipitafion and runoff. {Id)
This has resulted in efforts to attempt to control the amount of salinity in the Delta.
1.

Efforts to regulate salinity prior to the 1978 Delta Plan

Efforts to control salinity in the Delta date back to at least the 1960's. {State Water
Resources Control Board Cases, supra, 136 Cal.App 4th at p.694.) At first, the
State Water Rights Board (a predecessor to the current State Water Resources
Control Board) merely recognized the problem of salinity incursion into the Delta, but
did not attach any specific water quality standards to permits. However, the Water
Rights Board reserved jurisdiction to revise or formulate additional terms and
conditions regarding salinity control in the water rights permits issued to USBR and
DWR when the impact ofthe diversions on the water quality in the Delta became
better known. {Id. at p.695; see also DP37838, 38203-038204.)
In 1965, various interested parties, including USBR and DWR, reached agreement
on water quality criteria for the Delta (the "1965 critena"). The 1965 criteria did not
govern electrical conductivity, but set applicable levels for chloride, one of several
ions used to measure salinity. Two years later, in Decision 1275, the State Water
Rights Board ordered the SWP's permits to be subject to the 1965 criteria insofar as
the criteria do not conflict with the other terms and conditions of the permits.
(DP37945)
Thereafter, the Federal Water Pollution Control Act required each state to establish
water quality standards applicable to interstate waters by June 30, 1967. Consistent
with the requirements ofthe legislation, on June 23, 1967, the State Water Quality
Control Board submitted to the Secretary ofthe Interior a statement of policy for the
control of water quality in California's interstate waters, including the Delta
In July of 1968, the federal government expressed concern that the State's water
quality control policy for the Delta did not adequately protect beneflcial uses and
proposed some supplemental water quality objectives for chloride and total dissolved
solids concentrations Following receipt of the federal government's comments, the
State Water Resources Control Board (State Board) adopted a supplemental water
quality control policy for the Delta through Resolution 68-17. (DP37360-37362,
37947.) The federal government approved the supplemental standards, but
indicated its approval was given in reliance upon a commitment from the State Board
to consider supplemental salinity standards
In accordance with the commitment made in Resolution 68-17, a hearing on
supplemental salinity standards was initiated in 1969, which culminated with the
Board's issuance of Decision 1379 in 1971. (DP37947.) Decision 1379 established
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new water quality objectives for the Delta, applicable to both the CVP and SWP
projects. However, as a result of litigation. Decision 1379 was stayed pending a final
decision in California v United States, a case in which the principal issue was the
jurisdiction of the State to condition water rights of
federal projects. (DP37948.) Thus, the requirements ofthe earlier water rights
decision, D-1275, remained in effect
Also in 1971, the regional water quality control board for the Central Valley Basin
(Basin 5) adopted an interim water quality control plan.
Then, in 1973, the State Board held a hearing on proposed supplemental water
quality objectives for the Delta and adopted a "Water Quality Control Plan
Supplementing State Water Quality Control Policies for Sacramento-San Joaquin
Delta." (DP37949 [by Resolution 73-16]) The plan set salinity standards based on
chloride. (DP37904.)
Also in 1973, the State Board issued Decision 1422, granting USBR's application for
permits to store water at New Melones Reservoir. Decision 1422 permitted USBR to
appropriate water from the Stanislaus River for irrigation, municipal, and industrial
uses, subject to various conditions and limitations, including the observation of water
quality goals on the Stanislaus and lower San Joaquin rivers. Among other things,
Decision 1422 required releases of stored water from New Melones Reservoir to
maintain a mean monthly concentration of Total Dissolved Solids in the San Joaquin
River at Vernalis of 500 parts per million or less (500 mg/1). (DPI2004, 38437,
31241 )
2.

The 1978 Delta Plan and Water Rights Decision 1485

In 1978, the State Board adopted the 1978 Water Quality Control Plan for the
Sacramento and San Joaquin Delta (the "1978 Delta Plan"). (DP37876 etseq) In
the 1978 Delta Plan, the State Board concluded that salinity intrusion is the major
water quality factor affecting beneficial uses of Delta water. Therefore the
discussion on water quality conditions in the Delta was restncted to salinity intrusion.
(DP37901 )
According to the Board, the extent of salinity intrusion into the Delta is determined by
the relative magnitude of the opposing forces of tidal action and Delta outflows.
(See DP 37901; see also DP37951 [beneficial uses ofthe Delta water are
dependent upon adequate outflow of freshwater to repel seawater intrusion and
provide suitable habitat for fish and wildlife]) The Board determined the major
factors affecting Delta outfiows were natural runoff, the regulatory effects of
upstream developments, and the SWP and CVP water projects. Thus, the Board
found that salinity in the Delta is directly infiuenced by the operations ofthe CVP and
SWP water projects. (DP37901 )
In the 1978 Delta Plan, the Board set new salinity objectives, expressed as electncal
conductivity (or "EC"), to protect agricultural uses in the southern Delta (See
DP37961, 37990.) The southern Delta EC objectives were based on the calculated
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maximum salinity of applied water that would sustain 100% yields of two saltsensitive crops grown in the southern Delta (beans and alfalfa). (DP37987-37990.)
The 1978 Delta Plan set the following EC objectives for the southern Delta an EC
objective of 700 micromhos per centimeter (700 pmhos/cm or 0 7mmhos/cm) from
April 1 through August 31, to protect beans during the summer irrigation season, and
an EC objective of 1000 micromhos per cenfimeter (pmhos/cm) from September 1
through March 31, to protect alfalfa dunng the winter irrigation season (DPI6907.)
The State Board envisioned that these objectives would be achieved by controlling
water quantity/flow through conditions on the water rights permits issued to USBR
and DWR. (DP37363.)
Although the 1978 Delta Plan adopted new EC objectives for locations in the
southern Delta, the State Board delayed implementation ofthe objectives pending
negotiations concerning the construction of permanent barriers or other physical
devices to meet the established water quality objectives in the southern Delta. The
Board noted that ifthe physical facilities are constructed, the flows needed to
prevent salinity intrusion may be only a moderate increase above those committed
from New Melones Reservoir. (DP37993.) Accordingly, while the Board may have
set EC objectives for locations in the southern Delta, it expressly stated that such
objectives were "to become effective only upon the completion of suitable circulation
and water supply facilities." (DP38000.) In the meantime, the Board concluded that
the "Vernalis objective" contained in the Sacramento-San Joaquin Delta Basin
(Basin 5B) Plan should be used as the interim water quality standard for the
southern Delta (DP37994; see also DP37961.)
In conjunction with the 1978 Delta Plan, the State Board also exercised its earlier
reservation of jurisdiction over the USBR and DWR water right permits for the CVP
and SWP by adopfing Water Rights Decision 1485. In Decision 1485, the State
Board amended the water rights permits held by the USBR and DWR for the CVP
and SWP projects, exercising the Board's reserved jurisdiction to establish or revise
the terms and conditions of those permits for salinity control. Decision 1485
amended the permits to include, as terms and conditions of the CVP and SWP
permits, the same water quality objectives adopted in the 1978 Delta Plan to protect
beneficial uses of the Delta (except for the southern Delta). {State Water Resources
Control Board Cases, supra, 136 Cal.App.4th at p 698 )
Consistent with the 1978 Delta Plan, Decision 1485 did not incorporate the southern
Delta EC objectives into the terms or conditions of the CVP or SWP permits
(DP37840-37841; see also DP37837.) Indeed, the Board concluded that there was
no evidence that the CVP and SWP facilities were having any direct impact on water
quality conditions in the southern Delta (DP37840.) Thus, the Board did not
incorporate into its decision any specific provisions for protection of agriculture in the
southern Delta. {State Water Resources Control Board Cases, supra, 136
Cal.App.4th at p.698.)
As in the 1978 Delta Plan, the Board noted that negotiations were then ongoing
between the operators of the water projects and the South Delta Water Agency
concerning the construction of physical facilities to meet the established water
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quality objectives in the southern Delta. The Board concluded that if the negofiafions
did not result in an agreement, or ifthe water projects are otherwise determined to
have an effect on water quality in the southern Delta, the Board would use its
reserved jurisdiction to amend the terms and conditions of the CVP and SWP
permits as appropriate. (DP37842.)
A number of parties filed mandamus petitions challenging the 1978 Delta Plan and
Decision 1485. The trial court found the Board's water quality objectives inadequate
and issued a writ of mandate commanding the Board to reconsider the Plan {State
Water Resources Control Board Cases, supra, 136 Cal.App.4th at p.699.)
On appeal, the appellate court concluded that modification of the water projects'
permits to implement the water quality objectives was a proper exercise of the
Board's water rights authority. However, in establishing objectives that protect only
Delta water users, the court concluded that the Board had too narrowly defined the
scope of its duty and power to provide water quality protection Nevertheless,
because the Board already had announced its intention to establish new and revised
water quality objectives, the appellate court determined that remand to the Board
would serve no useful purpose and, as a result. Decision 1485 remained in effect.
{Id.)
In short, the principal focus of both the 1978 Delta Plan and Decision 1485 was on
the effects of the state and federal water projects on the Delta. (DP38205 )
3.

The 1991 Bay-Delta Plan

In 1987, the State Board began proceedings to review and revise (if necessary) the
applicable water quality objectives for the Delta, including the standards for salinity
(DP11945, 38206.) The State Board subsequently adopted in 1991 its "Water
Quality Control Plan for Salinity for San Francisco Bay/Sacramento-San Joaquin
Delta Estuary" (the "1991 Bay-Delta Plan").
The 1991 Bay-Delta Plan included water quality objectives for EC to be implemented
over time in the southern Delta at Vernalis and three other specified locations.
(DP11967 ) The Plan included EC levels of 0.7 mmhos/cm EC during the summer
irrigation season and 1.0 mmhos/cm EC during the winter irrigafion season.
Because negotiations regarding the construction of permanent barners never were
completed, as contemplated in the 1978 Delta Plan, the 1991 Bay-Delta Plan
provided for a staged implementation of EC objectives in the southern Delta.
Initially, the Plan only imposed a 500mg/l mean monthly Total Dissolved Solids (all
year) standard, measured at Vernalis. However, the Plan specified that EC
objectives of 0.7 mmhos/cm during the summer irrigation season, and 1.0
mmhos/cm EC during the winter irngation season, were to be implemented no later
than 1996.^
° According to the State Board's Resolution 2006-0098, the 1991 Bay-Delta Plan required
implementation ofthe EC objectives at Vernalis and Brandt Bndge by 1994, and required
implementation of the EC objectives at Old River (near Middle River and at Tracy Road Bridge)
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4.

The 1995 Bav-Delta Plan and Water Rights Decision 1641

In 1994, the State Board commenced a series of public workshops to review and
revise the 1991 Bay-Delta Plan. The workshops culminated in the State Board's
adoption, in 1995, of an amended "Water Quality Control Plan for Salinity for San
Francisco Bay/Sacramento-San Joaquin Delta Estuary" (the "1995 Bay-Delta Plan")
(DP38396-38399, 38400 et seq.)
The 1995 Bay-Delta Plan indicates that the water quality objectives for salinity are
unchanged from the 1991 Bay-Delta Plan, except that the 1995 Plan further delayed,
unfil December 31, 1997, the effective date ofthe EC objectives for the southern
Delta compliance stations on Old River.^ (DP38397, 38422, 38425; see also
DP38416-38417.)
The 1995 Bay-Delta Plan provides that most ofthe water quality objectives in the
Plan will be implemented by assigning responsibilities to water rights holders
because the factors to be controlled were primarily related to flows and diversions.
(DP38412.) The Plan specifically provides that implementation ofthe southern Delta
EC objectives will be accomplished through the release of adequate flows to the San
Joaquin River and control of saline agricultural drainage to the San Joaquin River
and its tributaries. (DP38437 ) The State Board indicated that it would consider, in a
future water rights proceeding, the nature and extent of water rights holders'
responsibilities to meet the objectives in the Plan (DP38412.)
In 1997, the Board issued a notice of public heanng for the water rights proceeding
in which the Board would allocate responsibility for implementing the objectives in
the 1995 Bay-Delta Plan. (DP31165; see also State Water Resources Control Board
Cases, supra, 136 Cal.App.4th at pp.705-706.) Ultimately, in 1999, the Board
adopted Water Rights Decision 1641 In 2000, following considerafion of various
petitions for reconsideration, on March 15, 2000, the Board issued Revised Decision
1641 pursuant to Order WR 2000-02 (DP81, 31165)

by 1996, unless a three-party agreement was reached among DWR, USBR, and South Delta
Water Agency (DP135 ) However, the language ofthe 1991 Bay-Delta Plan is not entirely
consistent with this interpretation (SeeDP11967, 11971, 12007, 12062, 12105, 12109, 12124)
For example, one section of the Plan required the EC objectives to be implemented no later than
1994, with six identified compliance monitonng stations (namely, the San Joaquin River at
Vernalis, Brandt Bridge, and Mossdale, Old River near Middle River and at Tracy Road Bridge,
and Middle River at Howard Road Bridge) While the Mossdale and Middle River monitonng
locations are mentioned in footnotes to the table of water quality objectives, and in the
implementation plan, they are not mentioned in the text of the discussion of the water quality
objectives (See DP11967, 11971, 12007, 12105, 12109, 12124 ) Further, although the Plan
speaks of three distinct stages, there does not appear to be any meaningful difference between
stage 2 and stage 3
^ This language supports the State Board's view that the 1991 Bay-Delta Plan required
implementation ofthe EC objectives at Vernalis and Brandt Bridge by 1994, and implementation
ofthe EC objectives at Old River by 1996, but, as discussed above, this is not clear from the
language ofthe 1991 Bay-Delta Plan itself
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Revised Decision 1641 was an effort by the State Board to allocate responsibility for
meeting the southern Delta salinity objecfive set forth in the 1995 Bay-Delta Plan.
(DP31241.) The 1995 Bay-Delta Plan included salinity objectives for the San
Joaquin River (at Vernalis and Brandt Bridge) and Old River (near Middle River and
at Tracy Road Bridge). As of 2000, USBR was required (at least temporarily) to
meet the Vernalis salinity objective in the 1995 Bay-Delta Plan pursuant to Order
WR 98-09 (DP31241.) However, no regulatory requirement was in place to assign
responsibility for meeting the objectives at the other three locations, (/cf.)
In Revised Decision 1641, the State Board concluded that the salinity problem at
Vernalis is the result of saline discharges to the San Joaquin River, principally from
irrigated agriculture, combined with low flows in the river due to activities associated
with operating the CVP in the San Joaquin River basin. The State Board concluded
that, by reducing the assimilative capacity ofthe river, the CVP is the "pnncipal
cause" of concentrations exceeding the salinity objectives at Vernalis. (DP31242,
31245 ) Therefore, Revised Decision 1641 amended the CVP permits to require
USBR to meet the 1995 Bay-Delta Plan's salinity objectives at Vernalis.''°
(DP31248-31249, 31344.)
The State Board concluded that water quality in the southern Delta downstream of
Vernalis is influenced by San Joaquin River inflow; tidal action; diversions of water
by the SWP, CVP, and local water users; agricultural return flows; and channel
capacity. {Id.) The State Board concluded that DWR and USBR are partially
responsible for salinity problems in the southern Delta because of hydrologic
changes caused by export pumping Therefore, Revised Decision 1641 amended
the export permits of DWR and USBR to require the projects to take actions to
achieve construction of permanent barriers (e.g., gates, weirs or wingdams) to
enhance water levels and circulation in the southern Delta, by Apnl 1, 2005
Until Apnl 1, 2005, Revised Decision 1641 required DWR and USBR to meet an EC
objective of 1.0 mmhos/cm. (DP31249.) After April 1, 2005, DWR and USBR would
be required to meet all the southern Delta EC objectives, including the 0 7
mmhos/cm objective, except that if permanent barriers are constructed and an
acceptable operations plan is prepared, the 0 7 EC objective would be replaced by
the 1.0 EC objective. (DP31344; see also DP31321-31325 ) Thus, under Revised
Decision 1641, the full 1995 Bay-Delta Plan EC objectives were not applicable to
DWR and USBR until (at the earliest) April 1, 2005.
By 2005, the USBR and DWR had not constructed the permanent barriers
contemplated by Revised Decision 1641. Thus, as of April 1, 2005, USBR and DWR
were required to meet the southern Delta salinity objectives of 0 7 mmhos/cm EC
during the summer irngation season and 1 0 mmhos/cm EC during the winter
irrigation season."

^° It appears that, until Apnl 1, 2005, USBR only was required to meet an EC salinity requirement
of 1 0 mmhos/cm (See DP31344 )
^^ The State Board has taken the position that Revised Decision 1641 did not require SWP to
meet the salinity objectives at Vernalis
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5.

The 2006 Bav-Delta Plan

In December of 2006, the State Board adopted an amended "Water Quality Control
Plan for Salinity for San Francisco Bay/Sacramento-San Joaquin Delta Estuary" (the
"2006 Bay-Delta Plan"), amending the Water Quality Control Plan originally adopted
in 1978 and subsequently amended in 1991 and 1995.
Although the 2006 Bay-Delta Plan amended the program of implementafion to
achieve the salinity objectives, in the view ofthe State Board, the 2006 amendments
did not make any substantive changes to the objectives themselves. According to
the State Board, the 2006 Bay-Delta Plan did not change the agricultural beneficial
uses, or the salinity objectives to protect such uses. (DP2, 24, 85.)
Dunng the Plan review, the State Board received comments regarding whether it
should modify the southern Delta EC objectives for the protection of agricultural
beneficial uses. (DPI 34.) The State Board concluded, however, that it did not have
adequate evidence to support changes in the EC objectives as part ofthe 2006 BayDelta Plan amendments. (DP142.) The State Board indicated that it would receive
additional informafion on the objectives and their program of implementation
beginning in 2007. (DP 45, 142 ^^)
The State Board did make what it characterized as "minor" changes to the table of
the EC objectives for agricultural beneficial uses in the southern Delta [Table 2].
Specifically, Footnote 5 of Table 2 in the 1995 Bay-Delta Plan stated that the 0 7
mmhos/cm EC objective would be implemented at the two Old River sites by
December 31, 1997. Because USBR and DWR were required by virtue of Revised
Decision 1641 to meet both the 0.7 mmhos/cm and 1.0 mmhos/cm EC objectives at
these sites as of April 1, 2005, the State Board deleted Footnote 5 from the BayDelta Plan as obsolete. (DPI42.) The State Board also deleted a statement in
Table 2 ofthe 1995 Bay-Delta Plan regarding the possible implementation of a three
party contract among DWR, USBR, and SDWA. {Id.)
Pnor to 2006, the programs of implementafion for the Bay-Delta Plan focused on the
federal and state agencies that oversee the CVP and SWP, but the State Board
noted that it would use its Clean Water Act secfion 401 water quality certification
authority in "appropriate cases." (See DP 38435.) In regard to the southern Delta
agncultural salinity objectives, the 1995 Bay-Delta Plan indicated that
implementation ofthe objectives would be accomplished primanly through the
release of flows to the San Joaquin River at Vernalis and by control of saline
agricultural drainage to the San Joaquin River and its tnbutanes
Although the 1995 Bay-Delta Plan indicated that other source control and drainage
management measures were expected to contnbute to achieving the salinity
objectives, municipal discharges were not discussed as a substantial source of

^^ The Plan states that there is a need for an updated independent scientific investigation to
address whether the agncultural beneficial uses in the southern Delta reasonably would be
protected at higher salinity levels (DP45 )
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salinity, and the Plan did not discuss municipal discharge controls as a means to
achieve the agncultural salinity objectives.
In the 2006 Bay-Delta Plan, the State Board stated that elevated salinity in the
southern Delta is caused by a "multitude of factors," including low flows, irrigation
return flows, subsurface accretions of groundwater, tidal actions, diversions of water
by the SWP, CVP, and local water users, channel capacity, local discharges of landderived salts, and municipal discharges. (DPI34.) Therefore, the State Board
stated that implementation ofthe southern Delta salinity objectives will require a mix
of water nght actions and water quality control measures, including dilufion flows,
regulafion of water diversions, pollutant discharge controls, improvements in water
circulation, and long-term implementafion of best management practices to control
saline discharges. (DP40-41.)
The Plan notes that the State Board already has condifioned the water rights of the
USBR upon implementation ofthe salinity objectives on the San Joaquin River at
Vernalis, and the water rights of the DWR and USBR upon implementation of the
salinity objectives at three other (interior) compliance stations (the San Joaquin River
at Brandt Bridge, Old River at Middle River, and Old River at Tracy Road Bndge)
The Plan further notes that salinity objectives also are being implemented through
various non-water right acfions, including the San Joaquin Salinity Control Program
and the Central Valley Regional Board's Basin Plan Amendment for salt and boron
discharges in the San Joaquin River. (DP41.)
The Plan provides that to achieve the southern Delta salinity objectives, the State
Board also could require dilufion flow releases from non-SWP/CVP reservoirs or use
measures that affect circulafion of water in the southern Delta (such as permanent
operafional gates). In addition, to reduce salinity in the southern Delta, the Plan
provides that the Central Valley Regional Board shall implement Total Maximum
Daily Load (TMDL) and shall impose discharge controls on m-Delta discharges of
salts by agricultural, domestic, and municipal dischargers. (DP41 )
For the first fime, the State Board's program of implementation for the southern Delta
salinity objectives specifically required pollutant discharge controls on in-Delta
discharges of salts by municipal dischargers. Prior to 2006, the Bay-Delta Plan
indicated that implementation of the objectives would be accomplished pnmanly
through the release of fiows by water right holders and, to a lesser extent, by control
of agricultural discharges. Municipal discharges, however, were not discussed
In addifion, the State Board amended the Bay-Delta Plan to "clarify" that the water
quality objectives for a general area (such as the southern Delta) apply to all
locations within the general area, and not just at specific monitoring locations used to
determine compliance with the objectives (Vernalis, Brand Bridge, and Old River at
Middle River and at Tracy Road Bridge). (DP 23, 85, 87.)
Thus, as a result of the 2006 amendments, the Bay-Delta Plan stated, for the first
fime, that the southern Delta salinity objectives apply to all locations within that
general area and that municipal dischargers would be regulated to implement those
objectives using pollutant discharge controls.
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The 2006 modifications to the Bay-Delta Plan were approved by California's Office of
Administrative Law in June of 2007
6.

The 2006 Cease and Desist Order

On February 15, 2006, the State Board issued a Cease and Desist Order (CDO)
(Order WR 2006-0006) against DWR and USBR for a threatened violation of the
requirement to meet the 0.7 mmhos/cm interior southern Delta salinity objective.
(See State Board Order WR 2010-0002, Ex. A to the Declarafion of Melissa Thorme,
supporting Tracy's Request for Judicial Notice, at p 4 ) The State Board ordered
USBR and DWR to implement measures to obviate the threat of violafion by July 1,
2009, either by constructing permanent barriers in the Delta or implemenfing
equivalent salinity control measures {Id.) The State Board required DWR and
USBR to submit a compliance plan for approval by the Board's Executive Director.
{Id.) The Board also imposed several reporting requirements. {Id.)
As required by the 2006 CDO, DWR and USBR submitted a proposed compliance
plan. The compliance plan proposed to obviate the threatened violafion, in part, by
construcfing permanent, operable gates as part ofthe South Delta Improvements
Program (the Improvements Program). Construction ofthe gates was a central
component of the plan to achieve compliance with the interior southern Delta salinity
objectives (See State Board Order WR 2010-0002, Ex. A to Thonne Declaration, at
pp.1-7.)
In order to implement the Improvements Program and proceed with construction of
the permanent gates, DWR and USBR needed to comply with numerous regulatory
requirements, including the state and federal Endangered Species Act, sections 401
and 404 ofthe Clean Water Act, secfion 10 ofthe Rivers and Harbors Act, and
sections 1600 through 1616 ofthe Fish and Game Code. In addition, USBR and
DWR needed to comply with the Nafional Environmental Policy Act (NEPA) and
California Environmental Quality Act (CEQA) {Id) In 2006, USBR initiated formal
consultafion with the NOAA Fishenes (NOAA) and the U.S. Fish and Wildlife Service
(USFWS).'
In 2009, NOAA released a biological opinion concluding that the permanent gates
would degrade crifical habitat for the Central Valley steelhead and (potenfially)
salmon, and directed DWR not to implement the Improvement Program.^^ {Id)
In May of 2009, DWR and USBR applied for a modificafion to the 2006 CDO. In
2010, the State Board determined that the deadline for compliance with the interior
southern Delta salinity objectives should be extended in recognifion of the fact that
NOAA prohibited DWR from constructing the permanent gates as part of the
Improvement Program The State Board extended the compliance deadline unfil
after it completes its review of the 2006 Bay-Delta Plan and any subsequent water
rights proceeding. {Id.)
^^ USFWS issued a biological opinion allowing operation ofthe permanent gates, subject to
USFWS approval to protect Delta smelt
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In the interim, the State Board required DWR to continue to implement a temporary
barriers program to improve salinity in the southern Delta, and required DWR and
USBR to study the feasibility of alternative salinity control measures. {Id.)
B.

History of Tracy's Discharge Pennit

Tracy owns and operates the Tracy Wastewater Treatment Plant.
The Tracy plant is composed of a main treatment facility and an industnal
pretreatment facility. (SB39.) Most ofthe waste treated by the plant is domestic
wastewater from the City's wastewater collection (sewer) system. The plant also
accepts industrial wastewater, much of which is food-processing wastewater from a
local cheese manufacturer called Leprino Food Company. Lepnno's permit allows
for a discharge of up to 850,000 gallons per day of industrial food-processing
wastewater into Tracy's plant.
The Tracy Plant discharges to Old River, which is part of the southern SacramentoSan Joaquin River Delta. Treated effluent is discharged at Old River approximately
3.5 miles north of the plant near the junction of Paradise Cut, Tom Paine Slough,
Salmon Slough, and Sugar Cut Slough. The nearest water quality monitonng stafion
is Old River at Tracy Road Bridge, approximately 4 miles west (downstream) of the
discharge point.
Relative to other municipal wastewater discharges, Tracy's effluent discharge is high
in salt. The high salinity is partly due to its municipal water supply source, but also
due to Leprino's high salt loading. Wastewater from Lepnno has an average EC of
3,113 pmhos/cm (3.113 mmhos/cm). Leprino treats its wastewater to reduce the
organic loading typical of food processing waste, but provides no specific treatment
to reduce salt. (SBl48.) Also, before being processed at the main treatment facility,
Leprino's industrial wastewater is discharged (along with other high salinity water)
into unlined industrial oxidation ponds. While in the ponds, salts are concentrated
through evaporafion ofthe wastewater. The high salinity industrial wastewater is
then commingled and discharged to the main treatment facility. This results in a
significant salt load to the main treatment facility and, ultimately. Old River. (SBl49.)
A review of Tracy's monitoring reports from July 1998 through December 2004
shows an average effluent EC of 1753 pmhos/cm, with a range of from 1008
pmhos/cm to 2410 pmhos/cm. These levels exceed the southern Delta EC
objectives of 700 pmhos/cm (during the summer irngation season) and 1000
pmhos/cm (during the winter irrigafion season) (SBl47.)
Old River, in the vicinity ofthe Tracy plant's discharge, is tidally influenced. River
flow moves upstream during the incoming (or flood) tide and downstream during the
outgoing (or ebb) tide In addition to fidal influences, the amount of flow in Old River
is affected by San Joaquin River releases, the South Delta Temporary Barriers
Program, and SWP and CVP pumping at Clifton Court Forebay. (SBl07 )
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In the Permit, the Regional Board stated that the background EC for the receiving
water in the vicinity of Tracy's plant averaged 640 pmhos/cm, indicating that the
receiving water frequently has no assimilative capacity for EC (SB 147.) According
to monitoring reports, the EC ofthe plant's water supply averaged 739 pmhos/cm,
with a maximum of 821 pmhos/cm. (SBl 75.) This shows that part of Tracy's salinity
problem is the high salt load of its municipal water supply (Even if Tracy did nothing
more than discharge its municipal water supply into Old River, its discharge would
exceed the southern Delta EC objectives during the summer irrigation season. For
its discharge to comply with the EC objectives, Tracy would have to "clean" (remove
salt from) the municipal water supply)
The discharge from Tracy's Wastewater Treatment Plant previously was regulated
by Order No 96-104 and National Pollutant Discharge Eliminafion System (NPDES)
Permit No. CA0079154.
On November 1, 2000, Tracy filed a report of waste discharge and submitted an
applicafion for renewal of its Waste Discharge Requirements (WDRs) and NPDES
permit. Subsequently, on February 3, 2003, Tracy submitted a revised report of
waste discharge, which included a request to expand the capacity of its plant from
9.0 million gallons per day to 16 million gallons per day (SB37, 105-106, 350 )
On May 4, 2007, the Central Valley Regional Board adopted a Permit and Time
Schedule Order for Tracy in Orders No. R5-2007-0036 and R5-2007-0037
(collectively, the "Regional Board Permit").
Based on the monitoring reports, the Regional Board acknowledged that discharges
from the Tracy plant may cause or contribute to exceedances of the water quality
objectives for salinity. Nevertheless, upon the recommendation of the Regional
Board's staff, the Regional Board did not impose final numeric water quality based
effluent limitafions (WQBELs) for salinity in Tracy's Permit.
The Regional Board noted that the Tracy discharge has limited impacts on the
salinity problems in the southern Delta. (SBl 50.) Even under reasonable worstcase conditions, the impact of the Tracy discharge is "relatively small" compared to
the other salinity sources in the area. (SB151 ) If the Tracy discharge were entirely
removed, it sfill would not solve the salinity problems in the area. (SBl 52.)
Because the receiving water frequenfiy has little or no assimilative capacity for EC,
the Regional Board found that imposing final numeric WQBELs for salinity would
require Tracy to construct and operate a reverse osmosis treatment plant to reduce
Its salt loading into the Delta. (SBl49, 152.) The Regional Board noted that in
Water Quality Order 2005-005 (for the City of Manteca), the State Board concluded
that construction and operation of a large-scale reverse osmosis treatment plant to
reduce the salt load in municipal wastewater discharges "would not be a reasonable
approach." (SB149)
Further, because the Regional and State Boards were in the process of developing a
new salinity policy for the Central Valley, and because Tracy could not reasonably
be expected to achieve compliance with final numeric WQBELs for salinity within the
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life of the Permit, the Regional Board concluded that imposing final numeric
WQBELs for salinity was not a "reasonable" approach. (SB149-150, 152.)
Instead, the Permit imposed an interim performance-based effluent limitation for
Total Dissolved Solids, intended to limit the annual mass loading of salinity to thencurrent levels. (SBl 50-152.) The Permit also established a monthly average
effluent salinity goal of 1350 pmhos/cm (water supply plus 500 pmhos/cm) EC to be
achieved during the Permit term, and required Tracy to take steps to reduce the
salinity in its discharge. (SB62, 150-152, 174.)
The Permit required Tracy to submit a Salinity Plan to reduce its salinity impacts to
the southern Delta. Under the Salinity Plan, Tracy must (1) implement all
reasonable steps to obtain alternative, lower salinity, water supply sources for the
plant; (2) develop and implement a salinity source control program in an effort to
meet the interim salinity goal of a maximum increase of 500 pmhos/cm EC over the
plant's water supply; and (3) participate financially in the development of a Central
Valley Salinity Management Plan. (SB47.) To ensure compliance with the Salinity
Plan requirements, the Permit includes final numenc effluent limitations (WQBELs)
for EC, to become effective if Tracy fails to submit and implement an acceptable
Salinity Plan.^'* (SB47, 153)
The Permit also required Tracy to implement best practicable treatment or control
(BPTC) of its discharge (i.e, tertiary treatment or its equivalent), required the
development and implementafion of a pollution prevenfion plan for salinity in
accordance with § 13263 3 ofthe California Water Code; and required Tracy to
submit annual reports demonstrafing its efforts to reduce salinity. (SB60-61, 110,
112, 150 ) The Permit included a requirement to study the effects of Tracy's
discharge in the south Delta and a reopener provision to allow modification of the
Permit requirements, if necessary. (SBl 50.) The Permit requires that it be
reopened to include an effluent limitation for salinity prior to the increase in Tracy's
discharge to 16 million gallons per day. (SB112 )
Altogether, the Regional Board characterized these measures as "reasonable
salinity controls" that put Tracy on the path to reducing its salt loading to the Delta.
(SB152, seealsoSB175)
The City's Regional Board Permit was appealed to the State Board by the California
Sportfishing Protection Alliance (CalSPA) and by Tracy. (Tracy's petition was held in
abeyance while the CalSPA petifion was resolved.) CalSPA argued that the Permit
failed to establish an effluent limitafion for EC that is protective of applicable water
quality objectives. (CSPA397.) The State Board found in Order WQ 2009-0003 that
CalSPA's petition has merit. The State Board found that the approach taken by the
Regional Board was inconsistent with federal requirements to establish a final
effluent limitation in an NPDES permit when a pollutant (in this case, salinity) will be
discharged at a level that will cause or contnbute to an excursion above a water
quality standard. {Id.) Thus, the State Board concluded, Tracy's Permit must be
^^ The WQBELs state that the EC in Tracy's discharge shall not exceed 700 jjmhos/cm during the
summer irrigation season and 1000 |jmhos/cm during the winter irrigation season (SBl 53)
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remanded to the Regional Board for inclusion of the final effluent limitations for EC
consistent with the water quality objectives applicable to Old River. {Id)
After the State Board issued its Order on the CalSPA petition, Tracy removed its
own petition for review from abeyance and asked the State Board to rule on that
petition Tracy's petition was reactivated and the Regional Board filed a response to
the issues raised. The State Board dismissed Tracy's petition without review
0.

Tracy's Petition for Writ of Mandate

On June 25, 2009, Tracy filed its petifion for a peremptory writ of mandate and
complaint for declaratory relief in this action. Tracy seeks to have this Court
invalidate the provisions of the Bay-Delta Plan relafing to the southern Delta EC
objectives, as well as the State Board's Order WQ 2009-0003 applying the
challenged provisions of the Bay-Delta Plan to Tracy's municipal wastewater
treatment plant.
Standard of Review
The actions of the State Board challenged in this proceeding involve both quasilegislative and quasi-adjudicative funcfions, invoking different standards for review.
In establishing water quality objectives in a water quality control plan, the Board acts
in a legislative capacity The water quality control plan is thus a quasi-legislative
decision.
When reviewing quasi-legislative decisions, the scope of review is narrowly limited
A reviewing court will ask three quesfions: first, did the agency act within the scope
of its delegated authority; second, did the agency employ fair procedures; and third,
was the agency action reasonable. {United States v. State Water Resources Control
Board, supra, 182 Cal App.3d at pp.112-113.) Under the third inquiry, the reviewing
court does not inquire whether, if it had power to act in the first instance, it would
have taken the acfion taken by the administrative agency. Rather, the authority of
the court is limited to determining whether the decision of the agency was arbitrary,
capncious, or enfirely lacking in evidenfiary support. {Id.)
In contrast, in applying the challenged provisions ofthe Delta Plan to Tracy's
municipal wastewater treatment plant, the State Board performs an adjudicatory
funcfion. Thus, Order WQ 2009-0003 is a quasi-judicial decision
Quasi-judicial decisions are judged under Code of Civil Procedure section 1094 5
The inquiry in a case under Civil Procedure Code section 1094.5 shall extend to
quesfions whether the respondent has proceeded without, or in excess of
jurisdiction; whether there was a fair trial; and whether there was any prejudicial
abuse of discretion. Abuse of discretion is established ifthe agency has not
proceeded in the manner required by law, the order or decision is not supported by
the findings, or the findings are not supported by the evidence. (Civ Proc. Code §
1094.5(b).)
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In cases in which the court is authorized by law to exercise its independent judgment
on the evidence, abuse of discretion is established if the court determines that the
findings are not supported by the weight ofthe evidence. In all other cases, abuse
of discretion is established if the court determines the findings are not supported by
substantial evidence in the light of the whole record (Civ. Proc. Code § 1094.5(c).)
In this case, California Water Code section 13330(d) specifies that this Court must
exercise its independent judgment on the evidence to determine ifthe State Board
abused its discretion under C C P . § 1094.5(c). (See Cal. Water Code § 13330(d).)
Thus, abuse of discrefion is established if the Court determines the findings of the
State Board are not supported by the weight of the evidence
When reviewing an agency's interpretation of a statute or regulation, courts must
independently judge the text of the statute, taking into account and respecting the
agency's interpretafion of its meaning. {Yamaha Corp of America v State Bd. of
Equalization (1998) 19 Cal.4th 1, 7.) It is the duty of the courts to state the true
meaning ofthe law finally and conclusively, even if this requires the courts to
overturn an erroneous administrative construcfion. {Id at p 7.)
The agency's interpretation is one among several tools available to the court.
Depending on the context, it may be helpful, enlightening, or convincing. Other
times, it may be of little worth. {Id. at pp.7-8 ) To quote the statement of the Law
Revision Commission, the standard of review of an agency interpretation of law is
the independent judgment ofthe court, giving deference to the determination ofthe
agency appropriate to the circumstances of the agency action {Id. at p 8 [emphasis
added].)
In determining how much weight to give an agency interpretation, courts must
analyze two broad categories of factors- those indicafing that the agency has a
comparative interpretive advantage over the courts, and those indicating that the
interpretafion in question is probably correct. {Id at p 12.) In the first category are
factors indicafing the agency has special expertise or technical knowledge,
especially where the legal text to be interpreted is technical, complex, or entwined
with issues of fact, policy, and discrefion {Id. at p.12.) In the second category are
factors suggesting that the agency gave careful consideration to its interpretation
(such as adoption of a formal interpretive rule under the APA), factors indicating that
the agency's interpretation was adopted contemporaneous with the legislative
enactment being interpreted, and factors showing that the agency has consistently
maintained the interpretation over fime. {Id. at pp 12-13 )
Where the agency has special expertise or technical knowledge, and the record
shows agency officials have reached an interpretation after careful and studied
review, the agency's interpretafion is entitled to great weight unless unauthorized or
clearly erroneous. {North Gualala Water Co v State Water Resources Control Bd.
(2006) 139 Cal.App.4th 1577, 1607; Communities for a Better Environment v State
Water Resources Control Bd (2005) 132 Cal.App.4th 1313, 1334.)
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IV.
Requests for Judicial Notice
The several requests for judicial notice filed by Tracy and Clean Water Association,
which are unopposed, are granted, for background information purposes.
V.
Discussion
A.

Tracy's challenge to the EC objectives and the Bav-Delta Plan
1.

Were the water guality obiectives adopted in a manner contrary to
law?

Petifioners Tracy and Clean Water Association contend that the provisions of the
Bay-Delta Plan related to the southern Delta EC objectives should be invalidated
because they were adopted in a manner contrary to law.
Petifioners contend that the State Board failed to undertake the analysis required by
Water Code section 13241 when the State Board initially adopted the EC objectives
in 1978 and again when the State Board (purportedly) amended the objectives in
2006. In addition, Petifioners contend the State Board failed to adopt a
comprehensive program for implementation of the EC objectives as required by
Water Code secfion 13242. Further, Petifioners allege that the State Board failed to
comply with a statutory mandate to periodically review and revise the EC objectives.
Therefore, Petitioners seek a declaratory judgment that the contested provisions of
the Bay-Delta Plan were adopted and modified in a manner contrary to law, and a
peremptory writ of mandate commanding the State Board to set aside those
provisions.
Respondent State Board contends that it adequately complied with section 13241
when It adopted the EC objectives in 1978, and that it was not required to conduct
the analysis again in 2006 because the objectives did not change (See Opposifion,
p.9 [cifing DP37625-37684])
Further, the State Board argues that even if it failed to conduct the analysis required
by section 13241, that failure would at most only be grounds to compel the Board to
conduct the required analysis, and would not be grounds to invalidate the EC
objectives. The State Board contends that regardless of the outcome of any
analysis under section 13241, the State Board is required to maintain the EC
objectives to comply with the requirements of the federal Clean Water Act, which
does not allow economic considerafions to be used as a factor in setting federal
water quality standards The State Board argues that failure to comply with state law
in the adopfion of water quality objectives is of no consequence where, as here, the
water quality objectives are approved water quality criteria under the federal Clean
Water Act.
The State Board contends that its program of implementation for the EC objectives
complies with the requirements of Water Code secfion 13242. The State Board
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