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I\J Fresno Box 6056, FIE'sno (559)

September 28, 2010

ILRP Comments
Ms. Megan Smith
630 K Street, Suite 400
Sacramento, CA 95814

SUB~IECT Comments on the Draft Program Eiivironmental Impact Report for the Central
Valley Irrigated Lands Regulatory Program

Dear Ms. Smith:

The Westlands Water District is providing the following significant comments and

concerns on the Draft Program Environmental Impact Report for the Central Valley Irrigated

Lands Regulatory Program (DPEIR), the Draft Staff Report, the Recommended Program

Alternative (RPA), and the Technical Memorandum Concerning the Economic Analysis of the

Irrigated Lands Regulatory Program (Economic Analysis). As requested, our comments are

organized by document and include recommended changes where they were deemed
appropriate.

i. DPEIR

Overall, we find the analysis in the DPEIR to be superficial, and not specific to analyzing

environmental impacts associated with the five alternatives as well as the RPA

Our comments on the major areas of concern in the DPEIR are as follows.

Ä. The DPEIR Does Not Accurately Describe or Analyze the Proposed Project

The DPEIR analyzes five proposed alternatives. Staff has combined elements of many

of these alternatives to develop a sixth alternative, which staff is now recommending for

approvaL. As the recommended alternative, the staff-developed alternative has become the

proposed project. However, the DPEIR does not analyze this project at all. While the elements

of the staff-recommended alternative have been cherry-picked from the other alternatives, the



Ms. Megan Smith
Comments on the Drafì Program EIR for Central Valley ILRP
September 28, 20 i 0
Page 2

DPEIR does not attempt to analyze the environmental impacts that would result if these

elements were combined with each other, which is how they would be implemented if the

alternative were selected.

A draft environmental impact report (EIR) must include a general description of the

proposed project's technical, economic, and environmental characteristics. (State CEQA

Guidelines, § 15124(c).) The project description must be stable, accurate, and consistent

throughout the EIR. "An accurate, stable, and finite project description is the sine qua non of an

informative and legally sufficient EIR." (County of Inyo v. City of Los Angeles (1977)

71 Cal.App.3d 185, 193.) "A curtailed or distorted project description may stultify the objectives

of the (CEQA EIRJ process. Only through an accurate view of the project may affected

outsiders and public decision-makers balance the proposal's benefit against its environmental

cost, consider mitigation measures, assess the advantage of terminating the proposal (Le., the

"no project" alternative, and weigh other alternatives in the balance." (ld. at pp. 192-193.)

The DPEIR follows a NEPA-Iike approach. It does not identify any preferred alternative.

Instead, it analyzes each of the altematives in detail, and it claims that, at the conclusion of the

environmental review process, anyone of them could be adopted as the proposed project.

Even if it is assumed that this approach fully complies with CEQA, the DPEIR fails because it

does not attempt to analyze the environmental impacts associated with the Staff Recommended

Alternative (Alternative 6). Although individual elements of Alternative 6 have been analyzed in

the DPEIR, there is no evaluation of what would result when those elements are combined with

each other, as they would be if Alternative 6 were to be selected for implementation.

Indeed, the DPEIR does not include this alternative in its text. Rather, the staff-
recommended alternative is presented solely in the appendices. In Vineyard Area Citzens for

Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412, the Supreme Court

reaffirmed that key elements of the CEQA analyses cannot be buried in the appendices. Here,

the proposed project itself - the alternative that staff is recommending that the Regional Board

implement as the program - is only presented in the appendices. This is an obvious violation of

Vineyard, and it results in serious errors in the environmental analysis.

Thus, the DPEIR suffers from both substantive and procedural flaws that are critical to a

full and public review of the DPEIR.
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B. The Cumulative Impacts of the Preferred Alternative Are Not Accurately
Analyzed

The staff-recommended alternative represents an accumulation of elements presented

in the five alternatives that are analyzed in the DPEIR. As noted above, Alternative 6 was not

considered in the DPEIR, and no attempt was made to analyze the components of this program

(as they would be applied) in conjunction with each other. Similarly, the DPEIR does not
identify any projects or programs similar in nature, location, and type to result in a meaningful

comparative analysis. CEQA Guidelines state, "A cumulative impact consists of an impact

which is created as a result of the combination of the project evaluated in the EIR together with

other projects causing related impacts." (State CEQA Guidelines, § 15130(a)(1 ).)

In breach of State CEQA Guidelines section 15130, the DPEIR employs neither a list nor

a summary of plans and projections approach to the cumulative impacts analysis. In fact, the

DPEIR does not identify a single program, policy, plan, or project to be included in the

cumulative impacts analysis. Instead of analyzing the cumulative effects of the project together

with other projects causing related impacts, the DPEIR simply concludes that there are no other

projects - and analyzes the cumulative impacts of the project, standing alone; this analysis

cannot withstand scrutiny. Other programs and projects that have the potential to affect water

quality in the program area include U.S. EPA's recent action banning pesticide application in

certain areas, numerous pending NPDES and other permit actions, and the Regional Board's

own Groundwater Protection Strategy, which has been in development for several years and

thus, require analysis with the current project.

In addition, even if it were deemed appropriate to disregard all the programs and

projects that have the potential to contribute to cumulative impacts and consider the "cumulative

impacts" of the program standing alone, the DPEIR has not done this. As explained above, the

DPEIR does not analyze the impacts associated with Alternative 6; it makes no attempt to

evaluate what effects will result if those program components are implemented in conjunction

with each other. Thus, even if it were suffcient to limit the scope of the cumulative impacts

analysis to the program alone, the DPEIR's approach leads to a failure to analyze - and a

deliberate understating of - the project's cumulative impacts.
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C. Alternative 1 Does Not Accurately Represent the "No Project" Scenario;

Continuation of the Existing ILRP Would Be a Project Subject to CEQA, Not

the "No Project" Condition

The DPEIR claims that Alternative 1 constitutes the "No Project" Alternative, which the

DPEIR defines as "full implementation of the present program." This description of Alternative 1

is misleading. In reality, the DPEIR does not include a true "No Project" Alternative that

represents the outcome absent any Regional Board action.

"The no project analysis shall discuss the existing conditions at the time the notice of

preparation is published, . . . as well as what would be reasonably expected to occur in the

foreseeable future if the project were not approved, based on current plans and consistent with

available infrastructure and community services." (State CEQA Guidelines, § 15126.6(e)(2).)

When the existing conditions include implementation of a program or rule that will expire unless

some affirmative action is taken, the "No Project" scenario must consider the expiration of that

program or rule and its associated ramifications. (See, e.g., Sherwin-WiJJams Co. v. S. Coast

Air QuaJìy Management Dist. (2001) 86 Cal.AppAth 1258, 1280 (SCAQMD properly defined the

"No Project" scenario as "not adopting the proposed amendments to Rule 1113, but instead

allowing the expiration of the current product variances for some of the coating categories, and

maintaining the current version of Rule 1113 as amended by a 1990 court order").) In contrast,

when an agency must act affirmatively to extend an existing program or rule, that itself is a

project, that must be analyzed under CEQA. (Sunset Sky Ranch Pilots Assn. v. County of

Sacramento (2009) 47 Cal.4th 902, 909 (county's decision not to renew a conditional use permit

that was expiring is not a project under CEQA, but the renewal of the permit would be).)

Here, the "No Project" Alternative should reflect the expiration of the existing waiver

program on June 30, 2011. (See Coaliton Group Conditonal Waiver of Waste Discharge

Requirements for Discharges from Irrigated Lands, Order No. R5-2006-0053, at p. 17 (2006

Conditional Waiver). Pursuant to Water Code section 13269, the 2006 Conditional Waiver

remains in place only if it is affirmatively renewed by the Regional Board. (Wat. Code,

§ 13269(b)(1).)

The lack of an accurate "No Project" Alternative constitutes a critical flaw for the DPEIR;

the "No Project" Alternative is a mandatory component of the EIR process. The purpose of this
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requirement is "to allow decision makers to compare the impacts of approving the proposed

project with the impacts of not approving the proposed project." (State CEQA Guidelines,

§ 15126.6(e)(1).) In this case, no such comparison is possible because the "No Project"

Alternative is fundamentally inaccurate.

D. The Baseline Conditions are Misrepresented, Therefore the Entire
Environmental Analysis is Tainted

The Environmental Setting fails to describe accurately the existing environmental

conditions, even at a programmatic leveL. "Knowledge of the regional setting (of the project) is

critical to the assessment of environmental impacts. . .. The EIR must demonstrate that the

significant environmental impacts of the proposed project were adequately investigated and

discussed and it must permit the significant effects of the project to be considered in the full

environmental context." (State CEQA Guidelines, § 15125(c).) With that end in mind, the

DPEIR "must include a description of the physical environmental conditions in the vicinity of the

project, ... from both a local and a regional perspective. This environmental setting will

normally constitute the baseline physical conditions by which a lead agency determines whether

an impact is significant." (/d. at § 15125(a).)

First, the "Existing Setting" chapter, by its own admission, is incomplete. For example,

the description of the existing conditions related to surface water makes no mention of the

amount of surface water currently being diverted or the amount being used for irrigation by

participants in the Irrigated Lands Regulatory Program (ILRP). Likewise, there is no indication

of how much water is returned to stream systems after agricultural use, and how much of that

water is derived originally from groundwater basins or surface water sources. Without this

information, it is not possible to determine whether the proposed new regulatory program will

cause significant impacts on water supplies, stream systems, or the flora and fauna dependent

on those systems.

The DPEIR attempts to overcome the gaps in the "Existing Setting" chapter by adding a

discussion of environmental setting to each of the impact analyses. This is confusing to the

reader because these supplemental discussions of the existing setting are not entirely

consistent with the description provided in the "Existing Setting" chapter. In addition, the

supplemental discussions in the impact analyses are improperly condensed. For example, in
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the Vegetation and Wildlife Section (section 5.7), the agricultural lands environmental setting

consists of three paragraphs for over 7 million acres of irrigated agricultural land in the Central

Valley. Considering the diversity and value of varying vegetation and wildlife throughout the

Central Valley, a three-paragraph summary cannot establish the existing environmental setting.

In this case, it is improper for the DPEIR to rely on the "No Program" Alternative

to represent the existing baseline conditions. As explained above, the "No Program"

Alternative misstates what will occur absent any Regional Board action. Because

neither this nor any of the other attempts in the DPEIR to describe the environmental

setting is legally adequate, the DPEIR lacks any accurate baseline against which to

judge the environmental impacts of the proposed program.

E. The DPEIR Fails to Evaluate the Program's Reasonably Foreseeable Direct
and Indirect Effects on the Environment

"In evaluating the significance of the environmental effect of a project, the lead agency

shall consider direct physical changes in the environment which may be caused by the project

and reasonably foreseeable indirect physical changes in the environment which may be caused

by the project." (State CEQA Guidelines, § 15064(d).) "An indirect physical change in the

environment is a physical change in the environment which is not immediately related to the

project, but which is caused indirectly by the project. If a direct physical change in the

environment in turn causes another change in the environment, then the other change is an

indirect physical change in the environment." (fd. at § 15064(d)(2).)

The DPEIR fails to achieve this directive. For example, the DPEIR acknowledges that,

under the alternatives analyzed, the higher cost of irrigation would result in less water being

used and some land going out of agricultural production. However, the DPEIR's analysis stops

there. It does not consider what impacts will be caused by the reasonably foreseeable outcome

of less irrigation, such as less water returning to stream systems and diminished flows at certain

times of year, and less irrigation water reducing the amount of groundwater recharge that would

otherwise occur. This is of considerable note in the San Joaquin Valley where many of the

surface water delivery systems were built with the intent to increase local groundwater basin

recharge. In many groundwater basins within the Central Valley, flood irrigation is responsible

for a significant portion of the groundwater recharge to those basins. Numerous entities rely on
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that recharged groundwater to meet their water supply needs, including urban agencies, private

domestic users, industry, and agriculture. Less irrigation could result in significant
environmental impacts, and a discussion of those potential impacts is completely absent from

the DPEIR. In addition to direct groundwater impacts, discharge to waterways from the

groundwater basin could also decrease, potentially resulting in reduced flows that may

constitute a direct change in the environment; this possibility is not considered by the DPEIR.

Finally, it is reasonably foreseeable that reduced irrigation could have other indirect
environmental impacts. Reduced groundwater availability may require the installation of

dedicated recharge basins or injection wells, or force third parties who rely on groundwater

recharge to procure alternative supplies in the absence of the previously available groundwater.

Such reasonably foreseeable consequences are not considered in the DPEIR, rendering the

analysis of foreseeable consequences deficient.

In addition to the potential reduction in irrigated acreage, changes in irrigation practices,

and specifically the use of pressurized systems, can have a whole host of environmental

impacts that were not considered in the DPEIR. For example, the DPEIR indicates that field

preparation activities would not substantially increase because of changes in management

practices. (See Table 5-5-1.) In reality, the installation of pressurized systems would result in a

significant increase in fieldwork that includes but is not limited to the construction of pumping

facilities, filtering equipment, and trenching and laying of pipes. These changes could have

direct impacts on air quality, an environmental impact not discussed in the DPEIR. In addition,

pressurized systems require additional energy to operate which would similarly result in

potential impacts to air quality.

Similarly, the DPEIR acknowledges that the program will result in the conversion of

agricultural lands to other uses, but it fails to analyze the reasonably foreseeable impacts

associated with that conversion, such as increased valley temperatures (see Climate Change

comments, below), and conflicts with existing land use regulations and zoning (see Land Use

comments, below). All of these direct and indirect impacts resulting from the implementation of

the program must be analyzed in the DPEIR.



Ms. Megan Smith
Comments on the Draft Program EIR for Central Valley ILRP
September 28, 20 I 0
Page 8

F. The DPEIR Understates the Program's Potential Impacts on Land Use

A draft EIR must "discuss any inconsistencies between the proposed project and

applicable general plans and regional plans," including habitat conservation plans and natural

communities conservation plans. (State CEQA Guidelines, § 15125(d).) While the DPEIR

acknowledges the requirement to evaluate its consistency with General Plans and Habitat

Conservation Plans (HCPs), it does not attempt to analyze these impacts even in a qualitative

manner. The DPEIR's characterization as a programmatic document does not wholly excuse

undertaking the required environmental analysis. The DPEIR should evaluate the extent to

which adopted General Plans within the program area designate agricultural land uses that

would be diminished by the increased irrigation costs imposed by the program and the resulting

loss of agriculture. Likewise, the DPEIR must discuss whether and how adopted HCPs in the

program area rely on agricultural land uses and how the increased irrigation costs imposed by

the program, and the resulting loss of agriculture, would affect those plans.

Even more egregiously, the DPEIR fails to analyze the program's land use impacts. The

DPEIR acknowledges that agricultural lands are a resource that must be analyzed under CEQA;

also, it admits that many jurisdictions have adopted land use plans, regulations, and zoning

ordinances to protect agricultural uses. Yet the DPEIR completely fails to analyze, even at a

programmatic level, whether the program will conflict with any of these land use plans,

regulations, or zoning ordinances. Again, the DPEIR's status as a programmatic document is

not an excuse to omit any discussion of these potentially severe impacts.

G. The DPEIR's Conclusions Regarding Global Warming Are Not Supported

by Substantial Evidence

The conclusions drawn in an EIR must be supported by substantial evidence. The

DPEIR's climate change analysis fails to meet this standard, as it relies on argument and

speculation rather than the best available evidence. While this is an evolving area of science,

and there may not be much evidence available, the lead agency must use the best evidence

available to it to inform its analysis. If there is any substantial evidence to support the DPEIR's

conclusion that irrigating agricultural lands causes climate change, it is not contained in the

DPEIR, nor does the DPEIR cite it.
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Here, the best available evidence is a 2007 study, which indicates that agricultural

irrigation practices in the Sacramento/San Joaquin Valley cause the mean temperature in

summer months to drop, even as greenhouse gas emissions drive temperatures upward.

(Irrigation cooling effect: Regional climate forcing by land-use change, Geophysical Research

Letters, Vol. 34, L03703 (Feb. 7, 2007) (Attachment 1).) One of the authors of the study,

Professor Lara Kueppers, affirms, "activities related to agriculture, forestry and development do

matter to the climate." As Professor Kueppers states, "If we don't consider what we're doing to

the area by urbanizing, which removes farmland that has a cooling effect, we could very well

end up with a much hotter Central Vallei." This evidence suggests that any program such as

the ILRP, which the DPEIR concedes will have the effect of removing some land from irrigation,

will cause increased climate change impacts in the Central Valley. While it may not be possible

to quantify precisely those impacts at this time, they must be disclosed, at least at a qualitative

level.

In addition, the DPEIR fails to account for the effects of new management practices on

energy demand, which would in turn affect air quality, greenhouse gas emissions, and ultimately

climate change. As noted in our comments regarding the DPEIR's failure to assess adequately

the true impact of the long-term ILRP on the environment, the installation of pressurized

systems would result in a significant increase in construction activities in the short term and

increased energy consumption in the long term, both of which could contribute to an increase in

greenhouse gas emissions. This increase could have a direct impact on climate change, yet it

was not discussed or analyzed in the DPEIR, even in a qualitative fashion.

H. The DPEIR Arbitrarily Imposes Mitigation Measures That May Not Be
Legally Imposed

CEQA Guidelines state that mitigation measures that cannot be legally imposed, need

not be proposed or analyzed. (State CEOA Guidelines, § 15126.4(a)(5).) The "Mitigation and

Improvement Measures," for vegetation and wildlife resources identified in section 5.7.6

(pp. 5.7-50) propose mitigation measures that would require avoidance of sensitive biological

resources, additional CEOA review if such resources cannot be avoided, and would force

agricultural landowners to conduct a delineation of affected wetlands "prior to implementing any

I (See http://www.ucmerced.edu/news_ artIcles/02082007 _professor _ s_research _shows.asp.).
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management practice that will result in the permanent loss of wetlands." In delineating

wetlands, the mitigation requires it to be conducted in accordance with current U.S, Army Corps

of Engineer (Corps) methods. The mitigation measures proposed here cannot be legally

imposed in all cases.

First, we question the requirement to undertake additional CEQA review when an

adverse effect on a sensitive biological resource cannot be avoided. While we agree that

impacts to such sensitive areas should be avoided, we are concerned that as proposed the

mitigation measure imposes a new CEQA requirement on agricultural landowners and operators

when no discretionary project may actually be triggered by the action. For example, in some

jurisdictions, and depending on the construction activity, grading permits may be required.

However, in many jurisdictions, the act of constructing a management practice may not rise to

the level of activity subject to a grading permit. Further, the implementation of management

practices at the farm level, which would be encouraged in area-wide waste discharge
requirements (WDRs), is not subject to a discretionary approval by the Regional Board. Thus,

there is no universal trigger for additional CEQA review. At most, such review may be

necessary if the construction activity constitutes a discretionary project under the local

jurisdiction's authority. To avoid confusion, we suggest that this mitigation measure be revised

to clarify that additional CEQA review is only necessary if a discretionary project for approval

has been triggered by the construction activity.

Next, we are concerned that the mitigation measure for wetland loss is too broad and

fails to recognize that implementation of management practices is most likely to occur on

irrigated agricultural land currently in production. The Regional Board does not have the

authority to order the delineation of affected wetland areas identified as converted croplands

because such agricultural areas do not fall within the jurisdiction of the Corps. The Clean Water

Act (CWA) and the authority of the Corps to perform operations under the CWA apply only to

"waters of the United States." The regulatory definition of waters of the United States

specifically states that, "Waters of the United States do not include prior converted

cropland. . .." (33 C.F.R. § 328.3(a)(8).) Furthermore, guidance issued by the U.S. EPA in

2008 clarifying CWA jurisdiction following the Supreme Court case of Rapanos v. United States,

547 U.S. 715 (2006) made no mention of and had no effect on this exemption for ongoing

agricultural operations. As such, cropland continues to be exempt from the Corps' CWA
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jurisdiction. If it is not within the authority of the Corps to conduct a delineation because the

area to be examined is not a water of the United States as defined by federal regulation, then it

follows that it is not within the authority of the Regional Board to order individual agricultural

operations to undertake such an action as a mitigation measure.

II. Draft Staff Report

A. A. Application of State's Anti-Degradation Policy

The Draft Staff Report incorrectly characterizes application of the state's anti-
degradation policy. Specifically, the Draft Staff Report implies that application of the anti-

degradation policy is triggered merely because the long-term irrigated lands program will

authorize agricultural discharges to surface and groundwaters to continue. (See Draft Staff

Report at p. 63 ("From a programmatic standpoint, irrigated land waste discharges have the

potential to cause degradation of surface and groundwater, and the requirements of the

antidegradation policies must be followed."). However, this characterization and application of

the anti-degradation policy to the proposed long-term irrigated lands program is inappropriate.

As indicated in State Board orders and guidance documents, the anti-degradation policy is

triggered when the Regional Board is taking an action that may cause degradation in high-

quality waters. It is not applicable if the Regional Board's action will not cause degradation.

For example, State Board Order No. WQ 86-17 clearly states, "(bJefore approving any

reduction in water quality, or any activity that would result in reduction in water quality, the

Regional Board must first determine that the change in water quality would not be in violation of

State Board Resolution No. 68-16 or the federal anti-degradation policy." (In the Matter of the

Petiton of Rimmon C. Fay, Order No. WQ 86-17, emphasis added.) More recently, the State

Board said that, "(tJhe federal anti-degradation policy and State Water Board Resolution 68-16

apply to reductions in water quality." (In the Matter of Petitions for Reconsideration of Water

Quality Certification for the Re-operation of Pyramid Dam for the California Aqueduct
Hydroelectric Project Federal Energy Regulatory Commission Project No. 2426,

Order WQ 2009-0007 (Pyramid Dam) at p. 12.) By its own admissions in the DPEIR, the

Regional Board anticipates that implementation of any of the alternatives analyzed, except for

perhaps Alternative 1 as it applies to groundwater, will improve water quality. Thus, because
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adoption of the long-term program will not result in a reduction in water quality, the federal and

state anti-degradation policies are not applicable.

Furthermore, even though application of the anti-degradation policies may be triggered

for changes that have already occurred, such an application only occurs when the changes

have not already been reviewed for consistency with those policies. (See Pyramid Dam at

p. 12.) That is not the case here. The Draft Staff Report incorrectly states, "unpermitted

degradation has occurred since 1968." (Draft Staff Report at p. 61.) In fact, irrigated

agricultural has been subject to Regional Board regulation since adoption of the original waivers

in 1982 when the Regional Board adopted Resolution No. 82-036. To adopt waivers pursuant

to Water Code section 13269, the Regional Board was required to find that the waivers were

consistent with any applicable regional water quality control plan (i.e., Basin Plan). The water

quality control plans for the Central Valley region (for both the Tulare Lake Basin and the

Sacramento and San Joaquin River Basins) have included and contained State Board

Resolution 68-16 since the plans were adopted in 1975. Thus, to adopt the waivers, the

Regional Board needed to find that adoption of the waivers was consistent with
Resolution 68-16. In other words, discharges from irrigated agriculture were found to be

consistent with Resolution 68-16 in 1982, and therefore only a Regional Board action that would

degrade water quality is subject to the state and federal anti-degradation policies. As already

indicated, the proposed action would not degrade water quality but would improve water quality.

Even if implementation of the long-term ILRP does trigger application of anti-degradation

policies, staffs recommendation that all operations subject to the program be subject to the best

practicable treatment or control (BPTC) standard is entirely inappropriate. The BPTC standard

only applies where there is potential degradation of high quality waters of the state. As

articulated by the State Board, "(i)n order to determine whether the allowance of limited

degradation is consistent with (the 68-16) provisions, we must first see if existing water quality is

better than water quality established in policies." ((In the Matter of the Petitons of the County of

Santa Clara, Santa Clara Water District, City of San Jose, Citizens for a Better Environment and

Silicon Valley Toxics Coalition To Review Issuance of Waste Discharge Requirements of

Hazardous Materials Cleanup to International Business Machines Corporation,) WQ

Order 1986-8, at pp. 28-29.) This is a fact specific determination that the Regional Board must
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make, and cannot be broadly applied to all waters governed by the long-term ILRP in the

absence of any inquiry into whether the affected water is considered high quality.

In spite of this threshold requirement, the Draft Staff Report concludes that because of

the large number of water bodies within the scope of the long-term ILRP, "determination of a

baseline water quality is a near impossible task" (Draft Staff Report at p. 60). Based on the

"complexity" of determining the quality of waters covered by the program and the "significant

variation in conditions over the broad areas covered by the program," staffs solution is to forego

an individual assessment and simply apply BPTC to all irrigated lands. Essentially, the "Iong-

term ILRP assumes that at least some of the waters into which agricultural discharges will occur

are high quality waters" (id. at p. 63) and therefore BPTC should apply to all discharges. This

assumption is contrary to the plain language and intent of the anti-degradation policy and the

BPTC requirement.

Staffs own conclusions do not indicate that all or even most of the waters affected by

the program are high quality waters that would be subject to the BPTC standard. By its own

admission in the DPEIR, the Regional Board acknowledges that "many water bodies in the

Central Valley Region are already impaired for various constituents associated with irrigated

agricultural activities. . ." and that under the long-term ILRP "multiple water bodies are affected

by various discharges, some of which may be high quality waters and some of which may by

contrast have constituents at levels that already exceed water quality objectives." (Draft Staff

Report at pp. 61, 63.) The potential complexity of a more individualized assessment does not

abrogate the Regional Board's responsibility for making determinations as to the status of a

water body as high quality or not. Applying a blanket rule for all waters covered by the program,

simply because it would be too time consuming or difficult to make individualized determinations

to ascertain which waters would fall under the BPTC standard, is entirely inappropriate.

B. Coordination of Groundwater Programs (pp. 79-80)

In its discussion with respect to other regulatory programs, the Draft Staff Report

indicates that staff intends to coordinate its efforts with the Department of Pesticide Regulation's

(DPR) groundwater protection program. First, this essential coordination effort is buried in a
Draft Staff Report's general description of other regulatory programs. To the extent that the
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Regional Board intends to coordinate with DPR, the coordination element should be clearly

identified as part of the RPA. That currently is not the case.

Second, the Regional Board's proposed method for coordination is not appropriate. The

Draft Staff Report proposes that where there is a reported detection of pesticides in

groundwater, the long-term ILRP (i.e., the Regional Board) would immediately review data and

inform growers of the need to implement management practices. We disagree with the

implication that any "reported detection of pesticides in groundwater" calls for immediate

notification and action by growers. Instead, the long-term ILRP should evaluate if the reported

level of the pesticide in question exceeds applicable groundwater quality objectives, and if future

uses of the pesticide will potentially cause the level of pesticide to exceed applicable objectives.

Once it has been determined that growers are discharging pesticides to groundwater that

exceed applicable water quality objectives, then it is appropriate if new or additional

management practices are necessary.

On another note, we encourage the Regional Board to coordinate its efforts with existing

groundwater programs and not just DPR's, The Regional Board should expand on partnership

opportunities that rely upon the appropriate local entities, and state agencies involved in

groundwater monitoring and protection (Department of Water Resources, Department of Public

Health, etc.). With the objective to compile, analyze, utilize existing groundwater data and

protection programs, and identify gaps, prior to proceeding with the adoption, regulation, and

enforcement upon potential dischargers of groundwater monitoring programs within the long-

term ILRP. The appropriate local entities will vary throughout the Central Valley and may

include agricultural coalitions, local public agencies, and integrated regional water management

planning agencies. By coordinating efforts, the Regional Board can avoid duplicating and

conflicting with other local and state programs that are already being implemented by others.

C. Consistency With Non-Point Source Policy (pp. 107-114)

The Draft Staff Report identifies five key elements from the State's Non-Point Source

Policy to determine if the five alternatives are consistent with the five key elements. With

respect to key element number 4, we disagree with the Regional Board's assessment that

Alternative 2 is only partially consistent. Key element 4 states that, "(a)n NPS control

implementation control program shall include sufficient feedback mechanisms so that the
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RWQCB, dischargers, and the public can determine whether the program is achieving its stated

purpose(s), or whether additional or different MPs (management practices) or other actions are

required." Alternative 2 does provide and include sufficient feedback mechanisms. As

indicated, Alternative 2 includes monitoring provisions for both groundwater and surface water

monitoring as well as tracking of management practices. (DPEIR at pp. 3-12 - 3-13.) The

monitoring provisions for Alternative 2 clearly provide for a sufficient feedback mechanism.

D. Economic Impacts and Draft Technical Memorandum Concerning the

Economic Analysis of the ILRP

After examining the full economic analysis of the long-term ILRP, we are concerned that

it fails to address a number of the costs, which will be incurred because of implementation of the

RPA, or any of the alternatives. The economic analysis is inadequate in that it does not

evaluate the potential for substantial costs that may be associated with practices compelled or

prohibited by the various alternatives, including, but not limited to, nutrient management,

irrigation practices, and the installation and operation of monitoring wells. The costs of these

actions could be in the hundreds of millions of dollars, yet they are not substantially addressed

by the economic analysis. Furthermore, the economic analysis contains several generalities

and understated assumptions that prevent the reader from attaining a genuine picture of the

actual costs and economic impacts of the various alternatives. For example, there is an
assumption that growers will simply "find less expensive ways to modify their production

practices" and therefore the analysis assumes economic impacts would be somewhat reduced.

(Draft Economic Analysis at pp. 1-3.) The economic analysis also fails to estimate the
admittedly understated economic impacts because of forward-linked effects, and contains an

invalid estimate of the number of enrolled growers. These generalizations and faulty
assumptions severely reduce our confidence in the overall reliability of the economic analysis.

In addition, we are very concerned with the Draft Staff Report's failure to analyze the

economic impact of staff's RPA. The Porter-Cologne Water Quality Control Act (Porter-

Cologne) requires that both costs and economic impacts be considered when developing a new

regulatory program for agriculture. (See Wat. Code, § 13141.) The Draft Staff Report

acknowledges this requirement, and the DPEIR does attempt to analyze the economic impact

and cost of the long-term ILRP. Unfortunately, it does so in the context of the individual
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alternatives, none of which represents the actual staff proposed alternative that has been

recommended for implementation.

Just as the cumulative impacts of the preferred alternative are not analyzed in staff's

RPA, the economic impacts of the proposed staff alternative are not analyzed either. As noted

earlier in our comments, because the staff alternative is actually a collection of other project

alternatives, the DPEIR does not truly analyze the proposed project. In the same vein, without

analyzing the actual proposed project, it is impossible for the Draft Staff Report to analyze the

true economic impact of that project. The Draft Staff Report does attempt to assemble relevant

pieces from Alternatives 2 and 4 to produce an estimated economic impact and cost. However,

there is no indication that the independent economic analysis on which those estimates are

based is susceptible to such an approach, nor does staff set forth any assumptions that might

justify the use of such a technique. Assumptions contained in the actual independent economic

analysis may not remain true if variant pieces of each alternative are selectively taken out and

subsequently reassembled, as is the case in the RPA Taking isolated figures from an

economic analysis that was designed to summarize the ramifications of different alternatives in

their entirety may not accurately reflect the true economic impacts of the combined aspects of

the new alternative. The DPEIR should have contained a full economic impact analysis of the

RPA not based exclusively on the estimated costs of pieces assembled from the other
alternatives. The DPEIR fails to do so, and therefore there is no basis on which to calculate

accurately the economic impact or costs of the RPA

In addition, the failure of the Regional Board to adequately describe and analyze a no

project alternative is simultaneously a failure to represent the economic impacts of that No

Project alternative. As noted in our earlier concerns, Alternative 1 does not adequately

represent the No Project scenario because continuation of the existing waiver program would

additionally be a project subject to CEQA The economic impact analysis notes that "full

implementation of Alternative 1 is considered the continuation of the existing program" yet this

does not take into account the fact that the current waiver program would expire absent

Regional Board action. Consequently, there is no consideration of the economic impact of the

true No Project alternative, the analysis of which would provide a more adequate baseline for

comparison purposes.
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Aside from the more general deficiencies in the economic impact analysis contained in

the Draft Staff Report, there are specific economic impacts that do not receive a thorough

analysis. Specifically, the recommended shift to pressurized systems would require significant

infrastructure changes for irrigation districts, including the construction of new pipelines and

modification or construction of flow regulating structures and turnouts. This would require

significant capital investment from growers and irrigation districts, and increased costs to the

irrigation districts could ultimately be passed on to growers in the form of increased water rates.

In addition, the DPEIR places the burden on growers and third party groups to prove that BMPs

for groundwater quality protection and cleanup are effective through monitoring and assessment

without taking into account the impact and cost of such efforts. Without considering these costs,

the Draft Staff Report fails to analyze the actual costs and economic impact of the proposed

project as it is required to do. Finally, the staff alternative indicates that the Tier 2 groundwater

monitoring would have to both establish a baseline and trend and identify management

practices. (Draft Staff Report at p. 158.) However, the potentially significant costs of

undertaking this activity are also not contained in the economic analysis.

III. Recommended Program Alternative

A. Adoption of Individual WDRs Wil Require Compliance With CEQA

The adoption of the eight to twelve WDRs discussed in Staffs recommended program

alternative is a "project," as defined in CEQA. (Pub. Resources Code, § 21065.) CEQA and its

requirements apply to discretionary projects proposed by public agencies. (Id., § 21080(a).)

The Regional Board's approval of WDRs is a discretionary decision, and therefore it is subject

to CEQA. Thus, when the Regional Board goes to adopt the eight to twelve individual WDRs, it

will be required again to consider the environmental impacts associated with adoption of the

individual WDRs. To the extent the Regional Board intends to rely on the DPEIR for its

determination of environmental impacts, the DPEIR provides insuffcient analysis and is only

applicable on a limited basis.

B. Timeframe for Implementation is Aggressive

We are concerned that the timeframe for implementation outlined in the RPA is far too

aggressive and operations subject to the long-term ILRP may be unable to meet the
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recommended deadlines. (PRA at p. 144.) First, the expansion from regulation of surface

water only to surface and groundwater will be a struggle for each coalition to achieve, and it will

take more than three months for coalitions and growers to analyze whether compliance is

feasible. Furthermore, the Draft Implementation Timeframe allots a mere 30 months before new

participants are enrolled in the program. Thirty months is an extremely optimistic estimate for

the coalitions and the Regional Board to be able to convince growers who have never been part

of the waiver that they need to enroll in the program, if they are in fact subject to its

requirements. Finally, an anticipated full implementation deadline of three years is simply too

aggressive. (See Section G.b. below, (Three years is needed to allow for the development of

groundwater quality management plans.).) Since fall of 2008, the Stakeholder Advisory

Workgroup has been meeting and providing feedback on issues pertaining to the development

of a long-term ILRP. Even now, the EIR process is ongoing and a full hearing before the

Regional Board on the long-term ILRP is tentatively scheduled for the summer of 2011. It is

worrisome that a program requiring three years of stakeholder input, comments, and review is

recommended for full implementation in such a short timeframe. Furthermore, the existing

conditional waivers have been the controlling standard for such an extended period, a full

transition to a new program in just three years may prove to be unworkable. It is overly

aggressive to expect that the coalitions and the Regional Board can fully implement a new long-

term program, which includes groundwater, in the three-year period.

C. Adoption of Conditional Prohibition of Discharge Inappropriate

As has been indicated by several entities throughout this process, we are concerned

with the Regional Board's intent to adopt a conditional prohibition into both Basin Plans.

According to Regional Board staff, the intent is to provide the Regional Board with more direct

enforcement authority over individuals that are not participating in the L TILRP. While the

agricultural organizations are supportive of Regional Board efforts to utilize its enforcement

authority appropriately to ensure equal and fair application of the L TILRP over all persons

subject to its requirements, we are concerned with the use of a Basin Plan prohibition in this

manner. The prohibition provisions in Porter-Cologne were included to authorize regional water

quality control boards to determine that the discharge of certain types of waste or certain areas

should be prohibited to protect water quality. (See Wat. Code, § 13243.) It was not included to

circumvent notification requirements for bringing enforcement actions against non-compliant
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individuals. Furthermore, all persons should be afforded appropriate due process rights,

including notification regarding non-compliance before being subject to administrative civil

penalties. In addition, adequate enforcement tools appear to be in place without invoking

prohibitions of discharge. Lastly, we observe that (1) a stated objective of the LTILRP is to

avoid economic impact on agricultural operations, and that (2) a prohibition of discharge would

severely impair the ability of most farms to function. This unnecessary provision therefore is out

of keeping with the objectives of the L TILRP, as stated in this same document. As such, we

continue to be opposed to this provision.

D. Presumption That All Irrigated Agriculture Creates a Discharge of Waste is

Inappropriate

The Draft Staff Report inappropriately presumes that all irrigated agriculture creates a

discharge of waste. The Draft Staff Report states that "(b)ecause all irrigated agricultural

operations could affect groundwater quality, they have been considered in the scope of the

long-term ILRP." (Draft Staff Report at p. 143.) The Draft Staff Report makes this presumption

in spite of the fact that staff acknowledges there is only a possibility that individual irrigated

lands actually create a discharge of waste. (See Draft Staff Report at p. 143 ("Operations

associated with irrigated agriculture . . . may leach waste into groundwater, potentiaJly causing

degradation, or causing or contributing to exceedances of water quality objectives.").) While the

Regional Board may have the authority to regulate irrigated agriculture that creates a discharge

of waste under the long-term ILRP, the Regional Board does not have unlimited regulatory

authority to regulate agricultural practices that do not create such a discharge. One

fundamental limitation on the Regional Board's authority to regulate irrigation practices is that

the activity must result in a "discharge of waste" that impacts water quality. Simply because it

would be "difficult to determine" whether individual irrigated lands are creating a discharge of

waste does not eliminate the Regional Board's statutory obligation to regulate only activities that

actually create a discharge of waste. While a blanket determination that all irrigated agriculture

creates a discharge of waste may be convenient for regulatory authority purposes, it is an

inaccurate presumption with no evidentiary support. Presuming all irrigated agriculture creates

a discharge of waste simply because some irrigated agriculture may potentially or could

possibly affect water quality is entirely inappropriate and does not fall within the Regional

Board's authority to regulate only those irrigation practices that result in a "discharge of waste."
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In addition, this improper presumption is coupled with an improper shift in the burden to

the landowner or operator to disprove that presumption. Water Code section 13267 authorizes

the Regional Board to require reports from those who discharge waste, but requires that the

Regional Board "provide the person with a written explanation with regard to the need for the

reports" and "identify the evidence that supports requiring that person to provide the reports." In

contrast, the Draft Staff Report makes a broad assumption that all irrigated agriculture creates a

discharge of waste, subjecting operations to various reporting requirements without providing a

written explanation or supporting evidence, even while acknowledging that some of those

operations do not create a discharge of waste.

E. Third-Party Organizations Not Appropriate Entities to Identify Potential

Impacts to Sensitive Areas

We are concerned that the Draft Staff Report places an impractical burden of identifying

potential impacts to sensitive resources on third party organizations. The Draft Staff Report

states, "Where an irrigated agricultural operation/third-party group determines that a proposed

management practice/monitoring well may impact a sensitive resource, the ILRP will
require. . . ." the individual or third party to mitigate the effects or come up with an alternative

course of action. (Draft Staff Report at p. 172.) With this language, the RPA implies that the

third-party organizations will be reviewing and approving all management practices, and their

environmental settings for every covered coalition member. Such a requirement and

expectation of the third-party groups is unrealistic and therefore the language should be

modified.

F. Determination of Impact to Sensitive Resources is Cost Prohibitive

The RPA includes a number of regulatory requirements for individual agricultural

operations. One of the requirements would require individual agricultural operations to

determine if a proposed management practice will impact a sensitive resource. This

requirement is directly linked to the mitigation measures described in the DPEIR and discussed

previously. As indicated above, the mitigation measures, which would require agricultural

operations to hire consultants to conduct wetlands and habitat delineations, are costly and

impracticaL. As a result, the mitigation measures are infeasible and not appropriate for

application to agriculture. Further, ongoing agricultural operations on already converted
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cropland are exempt from Corps requirements and, therefore, requiring such delineations are

outside the Regional Board's authority. While we support and encourage avoidance of sensitive

resources, we cannot support the extreme costs that would be placed on individual growers for

delineating sensitive resources, except as already required by other environmental statutes and

regulations.

G. As Described, No Areas Would be Eligible to be Classified as Tier 1

As a preliminary matter, we encourage the Regional Board to revise the Tier 1 and Tier

2 classifications to indicate clearly that the designation of water bodies between Tier 1 and Tier

2 must be limited based on the use of scientific, quality-controlled date. Further, the

designations between Tier 1 and Tier 2 should be clearly defined within the RPA. We
recommend that the primary designation for Tier 2 surface water should be management plan

triggers, and Tier 2 groundwater designations should be initially limited to DPR groundwater

management zones, and to other areas where nitrates or other constituents are known to affect

drinking water quality. All other waters should remain in Tier 1 until water quality data indicates

otherwise.

1. Tier 1

According to the RPA, a major factor in determining if an area is classified as Tier 1 (i.e.,

low-priority) or Tier 2 (high priority) depends on if irrigated agricultural operations are identified

as causing or contributing to a water quality problem to surface and/or groundwater. Based on

this priority factor, it appears that the Regional Board would need to assess all individual

agricultural operations in an area to determine if each individual operation is eligible to be

classified as Tier 1. Such an approach is infeasible, which will mean that all areas will be

classified as Tier 2.

Further, in determining what is classified as Tier 1 or Tier 2, the RPA provides no

specificity with respect to situations where most water quality standards are met, except for one

or two. For example, in some areas, water quality standards are met all parameters except pH,

dissolved oxygen, and/or bacteria. When dealing with these types of constituents of concern, it

is very diffcult to ascertain the actual cause of exceedances and even more difficult to show

that the exceedances are caused by irrigated agricultural operations. In many cases,
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exceedances for these constituents of concern are caused by natural and other non-agricultural

sources. However, based on the language in the RPA, it is possible that areas with no other

water quality exceedances, except those mentioned above, will be classified as Tier 2 areas

and therefore be subject to more stringent reporting and monitoring requirements as compared

to those in Tier 1. To avoid such consequences, we encourage that the RPA be amended to

recognize that exceedances of these types of constituents will not trigger significant monitoring

and regulatory compliance burdens as is required in Tier 2.

2. Tier 2 (Le., high-priority areas)

a. Surface Water

The RPA would require the development of a surface water quality management plan2

(SQMP) for any parameter that exceeds water quality objectives two or more times in a three-

year period. The exceedances trigger for the development of SQMPs, as expressed here, is not

an appropriate trigger for many parameters. This requirement fails to take into account the

purpose of the water quality objective at issue and the beneficial use for which it is designed to

protect. More specifically, the two or more exceedances in three years is a derivative from

U.S. EPA's Guidelines for Deriving Numerical National Water Quality Criteria for the Protection

of Aquatic Organisms and their Uses (1985 Guidelines). Thus, at most, this standard should be

applied where there are two or more exceedances of water quality objectives designed to

protect aquatic life beneficial uses. It is inappropriate to use this standard to trigger

implementation of SQMPs where there are exceedances of water quality objectives designed to

protect non-aquatic life beneficial uses. For example, many water quality objectives are for the

protection of human health over a long-term period of exposure. Thus, two exceedances in

three years do not necessarily mean that the beneficial use in question is being impaired.

Another example is salts. Salt objectives are usually set to protect agricultural beneficial uses.

Crop impacts from salt are based on salt build up over time-not acute impacts. Thus, the

requirement for a SQMP based on just two exceedances is unreasonable. This arbitrary

requirement results in the unnecessary expenditure of time and resources on constituents that

are not of concern considering the purpose of the objective. (RPA at p. 153.)

2 The SQMP would need to be developed for the watershed represented by the monitoring site.
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Further, the RPA states that under the SQMP, irrigated agricultural operations are

required to implement management practices to achieve BPTC. This requirement is
inconsistent with the state's anti-degradation policy. As stated previously, Resolution 68-16

applies only to high-quality waters (i.e., those achieving water quality objectives). BPTC, which

is part of Resolution 68-16, applies only when there is a discharge to high-quality water. By

virtue of the fact that a SQMP is required, the Regional Board has already determined that the

water body is not high-quality water for the parameter in question, and therefore BPTC is not

required.

b. Groundwater

In general, we are concerned with the requirement for third-party groups to develop and

submit groundwater quality management plans (GQMPs) within 18 months of adoption of the

individual area/coalition WDR. Considering the need to collect and analyze available

information to identify constituents of concern and areas of concern, 18 months is not sufficient

time to collect and evaluate the available information. Instead, we recommend that the RPA

allow three years for the development of GQMPs in order to allow for the development of local

programs to address prioritized groundwater quality problems. Further, and as discussed

previously, the RPA must allow for the use of existing groundwater data to prioritize necessary

and appropriate actions for addressing groundwater quality problems at the local leveL. Without

these foundational steps, the requirements within the ILRP may be duplicative and conflict with

other local and state programs managing groundwater.

More importantly, we are concerned that the Regional Board's assessment and

definition of groundwater is the first encountered groundwater. Although not specifically

discussed in the DPEIR or the RPA, most beneficial uses of groundwater do not actually occur

in the first encountered groundwater. For example, municipal use of groundwater typically

occurs in groundwater that is at least 100 feet below surface, and not 10 feet. However, tiers will

be assigned based on the quality of water in the first encountered zone. The Draft Staff Report

thereby makes an improper assumption that measuring discharge from irrigated lands covered

by the long-term ILRP at the shallow first encountered groundwater level will provide an

accurate picture of actual impact on the beneficial uses in that area. We do not believe this

determination to be appropriate or supportable under Porter-Cologne.
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In addition, the proposed measurement of groundwater in the first encountered zone

fails to take into account the assimilative capacity of soil in irrigated lands governed by the long-

term ILRP. There is considerable treatment that occurs as water makes its way through the soil

profie, and in many areas, it can be reasonably expected that there will be significant dilution

and attenuation of constituents prior to reaching any groundwater extraction point. Furthermore,

because the lands covered by the long-term ILRP are so varied in soil composition, the

assimilative capacities of those lands also vary, and indiscriminately using first encountered

zone measurements may produce inconsistent and inaccurate results; the Draft Staff Report

fails to consider this possibility. Because there is a significant possibility that a dilution of

constituents will occur before discharge reaches the level at which it is put to beneficial use, and

a substantial likelihood that groundwater data collected at the first encountered zone will bear

little relationship to the actual impact on beneficial uses in that area, determining compliance

with water quality objectives in the first encountered zone is inappropriate. The Draft Staff

Report's failure to consider the potential variances in assimilative capacity of irrigated

agricultural lands, the blanket use of a first encountered zone measurement to determine

groundwater quality, and the Report's failure to include the possibility of measuring at mixing

zones is inappropriate and potentially unsupportable under Porter-Cologne.

c. Periodic Review of Approved SQMPs/GQMPs

The RPA would require review of SQMPs at least every two years and GQMPs every

five years. Review of the SQMPs/GQMPs would include third-party groups as well as other

interested parties. In general, we do not oppose periodic review of SQMPs/GQMPs with

Regional Board staff. However, we believe it is unnecessary for this to review process to

include "other interested parties." (Draft Staff Report at p. 154.) The Regional Board represents

the public interest and therefore it is unnecessary for other stakeholders to participate in reviews

at this leveL. Further, such a requirement is unprecedented and has no legal basis.
SQMPslGQMPs are designed to identify management practices that would be appropriate and

applicable for the constituent of concern and the watershed in question. Thus, Regional Board

review on the sufficiency of SQMPs/GQMPs is appropriate. While the SQMPs/GQMPs are

public documents once submitted to the Regional Board, they are not the type of documents

that require Regional Board approval and therefore they are not subject to formal public review

and comment.
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Although not specified in the RPA, we anticipate the development of SQMPs/GQMPs

would be required pursuant to the Regional Board's authority under Water Code section 13267.

This section of the Water Code allows the Regional Board to require the submittal of technical

and monitoring reports as long as the burden of preparing the report bears a reasonable

relationship to the need for the report and the benefits to be obtained. Nothing in section 13267

requires that these reports be subject to public review or comment, or be open for discussion

with other interested parties.

In all of the Regional Board's other programs, individual dischargers are not required to

have management plans reviewed periodically by other interested parties. Typically, when

dischargers are required to submit special studies or management plans, the plan is submitted

for Regional Board staff review and comment, revised based on Regional Board staff

comments, and then implemented. At most, the municipal stormwater program requires that

stormwater management plans be subject to public review, comment, and adoption by the

Regional Board. However, this requirement for municipal stormwater management plans stems

from federal NPDES permit requirements and is not applicable here.

Further, by allowing other interested parties to evaluate the suffciency of
SQMPs/GQMPs, the process may be stalled with protracted negotiations between all of the

parties to determine what is sufficient. If other interested parties have concerns with the

sufficiency of SQMPs/GQMPs, they may express their concerns to the Regional Board at any

time without being a required entity in the periodic review process.

d. Individual Farm Water Quality Management Plans (FWQMPs)

The RPA proposes to require individual FWQMPs if objectives are not met,
improvements do not occur within the approved time schedule for implementation, or where

irrigated agricultural operations are not implementing requirements in SQMPsIGQMPs.

Therefore, FWQMPs could be required for any and/or all agricultural operations in high-priority

areas. By stating that such plans could be required in any of these situations, the RPA provides

no time for SQMPs/GQMPs to be developed and implemented. Further, it undermines the

compliance schedule provisions in the RPA because it allows the Regional Board to require

FWQMPs even if the compliance period for the constituent of concern has not yet expired.
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e. SQMP/GQMP Requirements (Appendix D)

We are also concerned with some of the language and recommendations contained in

Appendix D for the ILRP Surface and Groundwater Quality Management Plan Requirements.

With respect to element 3, as we have stated previously, BPTC applies only to high quality

waters. (See Resolution 68-16.) However, the SQMP/GQMP requirements would have

coalitions ensure that all growers are implementing practices that achieve BPTC. If a SQMP is

required, by definition, the water body is not high quality and BPTC is not triggered.

Similar to our earlier comments that the Draft Staff Report makes an improper

presumption that all irrigated agriculture creates a discharge of waste, Elements 4-9 of the

proposed requirements fail to account for the possibility that irrigated agriculture may not be the

predominant source of the identified exceedances. As a general qualification, the Requirements

should state that only if irrigated agriculture is identified as the predominant source of the

pollutant discharge should the Surface and Groundwater Quality Management Plan be required

to: (4) identify practices to address the constituents of concern, (5) evaluate the effectiveness of

management practices, (6) describe the grower outreach strategies, (7) track management

practice implementation, (8) prepare a monitoring plan to track water quality, and (9) describe a

schedule and milestones for the action taken. There is a real possibility that inputs from other

point and non-point sources are contributing to the exceedances identified at monitoring sites,

and identification of irrigated agriculture as the predominant source of the exceedances should

be a prerequisite to taking the steps identified above.

In addition, Element 5 notes that acceptable approaches to the evaluation of

management practice effectiveness include field studies at representative sites. (Draft Staff

Report at p. D-1.) We are concerned that this language could be interpreted to mean that only

field studies are acceptable or that field studies represent the preferred approach by the

Regional Board. To the extent that this section is susceptible to such an interpretation, we

oppose the inclusion of that language in the Draft Staff Report. We are also concerned that

Element 8 of the proposed GWQMP requirements could have serious cost implications.

Specifically, a requirement that the GWQMP include H. . . other sites or a different depth to

groundwater (e.g., monitor first encountered groundwater versus supply wells) or frequency of

sample collection. . ." could result in significant expense. Finally, we are concerned that there

is no requirement or limiting language that states schedules and milestones described in
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Element 9 of the GWQMP must be reasonable, Management practices may be difficult to adopt

and in some cases are highly dependant on funding. As such, schedules and milestones

created because of this proposed element must be reasonable, and the language of Appendix D

should be changed to reflect this reasonableness requirement.

f. FWQMP Requirements (Appendix D)

As a preliminary matter, we must express concern with the standard established for

approval of the FWQMP. Appendix D states, "at a minimum, plans would describe those

practices needed or currently in use to achieve water quality protection." The language "to

achieve water quality protection" implies that FWQMPs need to include practices that guarantee

compliance with water quality objectives. As indicated previously, we do not believe this to be

the appropriate standard. Instead, the goal and purpose of FWQMPs should be to control

discharges of pollutants to the maximum extent practicable. This is consistent with

requirements and standards imposed on municipal stormwater discharges.

The FWQMP would require information regarding irrigation methods, acreages, and crop

types. While such requirements appear to be reasonable, they fail to take into consideration the

dynamic nature of farming. At best, growers can provide general information with respect to

acreages farmed and the types of crops generally grown each year; however, it is not possible

to account for all potential cropping patterns the grower may utilize over the next five years in an

FWQMP. Further, it would not be practical or feasible to require growers to submit new

FWQMPs or amendments to FWQMPs whenever farming operations change. Likewise, it would

be unreasonable and out of keeping with L TILRP goals to constrain farmers in their ability to

respond to changing market conditions by altering, for example, crop choices in response to

commodity price outlook.

To account for the variability and uncertainty associated with farming operations, we

recommend that Appendix D be revised to require submittal of typical crop information for that

agricultural operation. For example, where Appendix 0 would require "description of operations

including number of irrigated acres, crop types, and chemical/fertilizer application rates and

practices," we recommend instead that it require similar information as follows: description of

typical farming operations for the farming entity, including an estimate of irrigated acres, typical
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crop types, typical crop rotations, and identification of typical chemicals andlor fertilizers used

for the crops identified.

If FWQMPs are required, growers should only be required to identify potential conduits

of which they have knowledge or are aware. Further, as currently proposed, the requirement is

extremely broad. It suggests, for example, that growers can implement actions that will prevent

any contamination from entering groundwater. While we agree that management practices

should be implemented to control the discharge of pollutants to the maximum extent practicable,

growers cannot provide absolute certainty that the implementation of certain practices will

ensure that all potential conduits do not carry contamination to groundwater. Thus, the

requirement in Appendix D should be revised to state as follows: (6) identification of any

potential conduits to groundwater aquifers on the property known (e.g., active, inactive or

abandoned wells, dry wells, recharge basins or ponds) and steps taken, or to be taken, to

ensure all identified potential conduits do not carry contamination to control the discharge of

pollutants to groundwater to the maximum extent practicable.

Other concerns with respect to Appendix D are as follows:

. Appendix D would require the FWQMP to include maps showing the location of

irrigated production areas, discharge points, and named water bodies. Similar to

comments expressed previously on the informational requirements, growers can

provide maps that depict typical operations. However, it is not possible to provide

maps that are not subject to change due to normal operational considerations. In

addition, growers can identify known discharge locations, if any exist, but may not be

able to depict all potential locations due to the diffuse nature of non-point source

pollution. Like the informational requirements for crop types, this provision should be

revised to require only maps that depict typical farming operations at the time the

FWQMP is developed and submitted to the Regional Board.

. Appendix D would also require FWQMPs to include, "information on water quality

management practices used to achieve general ranch/farm management objectives

and reduce or eliminate discharge of waste to ground and surface waters." To better

clarify the use of management practices, we recommend that the sentence be
revised as follows: "applicable information on water quality management practices
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used to help control the discharge of pollutants to the maximum extent practicable,

achieve general ranch/farm management objectives and reduce or eliminate

discharge of waste to ground and surface waters."

. As proposed, FWQMPs would also be required to include, "measures instituted to

comply with California Code of Regulations, Title 3, Section 6609 requirements for

wellhead protection (from pesticide contamination) along with methods for wellhead

protection from fertilizer use(J." The wellhead protection requirements from pesticide

contamination are adopted, authorized, and administered by DPR. The Regional

Board has no authority to determine if growers are complying with these

requirements. As such, it is inappropriate for the Regional Board to require this

information as part of the FWQMP. With respect to wellhead protection from fertilizer

use, there currently exists no regulatory program that requires measures for such

activities. Further, it would appear that such practices and/or measures would be

general farm management practices to control the discharge of pollutants to the

maximum extent practicable. Thus, there is no need for the FWQMP to include

specific requirements for wellhead protection.

. Finally, buried in Appendix D is the following statement: "In addition to the minimum

elements described above, the Executive Offcer may require ground or surface

water quality monitoring to evaluate the effectiveness of the practices implemented

by the grower." We find it highly inappropriate to bury this important element in the

appendix. By placing the information here, the DPEIR fails to account for and

analyze potential environmental and economic impacts associated with such

monitoring requirements. As a result, the economics impact assessment greatly

underestimates the RPA and its potential impact to agriculture.

H. Monitoring Provisions

It is difficult to assess the monitoring provisions in the RPA because it defers
establishment of monitoring requirements until such time that individual waivers or WDRs are

developed. By not providing specificity with respect to monitoring requirements, the DPEIR is

unable to assess adequately environmental and economic impacts that may be associated with

such monitoring requirements. Specifically, the monitoring provisions in the RPA state that
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areas with insufficient information would be required to complete "assessment monitoring or

studies within 5 years of long-term program adoption." However, based on such a statement, it

is impossible to ascertain the extent of monitoring that may be required - especially with respect

to groundwater monitoring.

In general, we are concerned with the groundwater monitoring requirements that appear

to occur at the out-set of the program. As specified in Alternative 2, it is more appropriate to first

rely on information from the many other programs and data that already exist (e.g., GAMA,

OPR, CV-Salts, Department of Public Health, Department of Toxic Substances Control) to

identify and prioritize the groundwater areas of concern prior to requiring expensive and

unnecessary additional groundwater monitoring. Thus, it is unnecessary for agricultural

coalitions and entities to conduct groundwater monitoring to identify areas of concern. Although

the RPA provides for "regional groundwater monitoring," even on a regional basis, groundwater

monitoring is expensive and all efforts should be made to avoid duplicative groundwater

monitoring requirements.

i. Proposed Time Schedules for Compliance are Unreasonable

The RPA proposes time schedules for compliance with water quality objectives that are

unreasonable. In general, the RPA states that time schedules should be set for a period of five

to ten years but cannot exceed ten years. There is nothing in any statute or regulation that

requires time schedules for non-point sources of pollution to be set at no more than ten years.

In fact, for several of the parameters, it may be decades before compliance with water quality

objectives can be achieved. Thus, it is unrealistic for the RPA to set an arbitrary time limit of ten

years for compliance with water quality objectives.

More importantly, we believe it impractical to include time schedules as part of the

L TILRP. While we agree that we should be implementing management practices to protect

water quality and to work towards meeting water quality standards, it is not possible to ensure

compliance with standards in the time frames provided, if at alL. At most, agriculture can

implement management practices that are designed to protect and improve water quality.

There is no guarantee or certainty that compliance with objectives will be achieved by

implementing management practices, particularly as it relates to groundwater. As we indicated

previously, it is essential for agriculture that a presumption of compliance be part of any L TILRP.
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In other words, where an operator is implementing management practices, there must be a

presumption of compliance with water quality standards in general, and water quality objectives

specifically.

Additionally, the time schedule language currently proposed conflicts internally. For

example, in one paragraph it states that the Executive Officer or the Regional Board may modify

the time schedules, while in another it states that all objectives must be achieved as soon as

technically and economically possible but no later than the time frames identified. However, as

we indicated above, we do not support the inclusion of time schedules for meeting water quality

standards as part of the L TILRP at this time. Thus, instead of clarifying the language, it should

be deleted altogether.

J. RPA Continues to Ignore Issues Regarding Point of Compliance and Interpretation

of Narrative Water Quality Objectives

At the beginning of the stakeholder process for the L TILRP, the agricultural

representatives on the stakeholder committee expressed concerns with respect to the Regional

Board's continued refusal to address issues regarding points of compliance in both surface and

groundwater, the application of beneficial use designations through the tributary rule and the

Sources of Drinking Water Policy, as well as issues surrounding the interpretation of narrative

water quality objectives. The RPA continues to ignore these fundamental issues, which must be

addressed. Our ability to comply with the terms of any L TILRP is contingent on the Regional

Board reasonably applying the designation of beneficial uses and interpreting narrative water

quality objectives. Otherwise, we are forced to protect water bodies for uses that do not exist

and have no potential for existing, as well as complying with stringent and unreasonable

numeric criteria that apply to beneficial uses not present in agricultural drains. Until the

Regional Board is willing to discuss openly the designation of beneficial uses, appropriate points

of compliance and interpretation of narrative water quality objectives, the agricultural industry

cannot fairly assess the RPA, or any future proposal for that matter.

IV. Conclusion

The Westlands Water District appreciates the opportunity to comment on the DPEIR, RPA,

and associated documents. As indicated above, we have significant concerns with the DPEIR



Ms. Megan Smith
Comments on the Draft Program ElR for Central Valley ILRP
September 28, 20 i 0
Page 32

and the RPA. However, we continue to believe that Alternative 2 provides the necessary

protection for water quality while allowing the various agricultural entities the ability to assist

growers and the Regional Board in developing reasonable programs for the protection of

surface and groundwater in the Central Valley. Further, unlike the RPA, Alternative 2 has been

analyzed in the DPEIR and therefore is less vulnerable to CEQA challenges than the RPA.

Thus, we encourage the Regional Board to consider the comments provided above and

recommend Alternative 2. as the preferred alternative for Regional Board consideration.

Sincerely,

Vb.MC1y.
Orvil D. McKinnis Jr.
Watershed Coordinator
Westlands Stormwater Coalition


