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Response to Comments – September 30, 2011 
 

Basin Plan Amendment - Pesticide Prohibition & Exemption Criteria 
 

(Comment deadline 5 p.m., May 13, 2011) 
 

California Department of Food and Agriculture 
http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/comments051311/cdfa.pdf  

 
07-00170



Comments Response 
 

CDFA R1:  Water Board staff acknowledges that the one 
week period assigned to the treatment event may preclude 
the use of some pesticides including slow-acting systemic 
herbicides. In recognition of the variability of the duration of a 
treatment event, the duration of a treatment event will not be 
discretely defined to one week as previously proposed. 
Instead the duration of the treatment event will be limited to 
the shortest duration possible while still achieving project 
success and will be defined on a project-by-project basis. 
The duration of the treatment event will be determined by 
whether the pesticide in use is a fast-acting chemical or a 
slow-release systemic compound and by considering site-
specific conditions (flow, target species, water chemistry). 
assigned to the treatment event. Project proponents, 
however, will be required to begin water quality monitoring 
one week post-application event (i.e., when pesticides are 
first applied to surface water) to track the ambient 
concentration and degradation of the aquatic pesticide.   
 
For further clarification on how this amendment provides for 
the potential use of systemic pesticides that require a time-
release mode that often extends beyond one week for 
effectiveness see Chapter 4 of the Basin Plan under the 
section titled "Purpose and Need for Exemption."  07-00171



 
Comments Response 

 

  

 
Refer to CDFA R1 on the previous page.  

CDFA R2:  The Water Board will consider projects for an 
exemption on a project-by-project basis. Though projects proposed 
for purposes of providing safe navigation and effective water 
delivery are not explicitly identified in the Basin Plan the Water 
Board may provide a prohibition exemption for these types of 
projects where there is a nexus to public health and safety.  

CDFA R3:  Water Board staff concurs with the minor language 
revisions and have made the changes in the appropriate locations 
throughout Chapter 4 of the Basin Plan under the section titled 
“Findings Necessary for Granting an Exemption.” 

CDFA R4: PRC 21060.3 and CEQA Guidelines 15359 provide a 
definition of an action that may be considered an emergency that 
may be exempt from CEQA; it does not specify what authority 
declares the project an emergency. CEQA section 15269 provides 
which types of projects are statutorily exempt from the requirements 
of CEQA because they fit the definition of emergency. CEQA 
subsection 15269(a) does specify that the Governor is the authority 
that declares a situation an emergency, but CEQA sections 15269 
(b) and (c) do not specify which entity needs to declare the project 
as an emergency. If the CDFA or a resources agency is the CEQA 
lead on a project, it may declare an activity is an emergency project, 
according to the definition, and the project is statutorily exempt from 
CEQA. When the exemption request is filed with the Water Board, 
the Water Board would need to concur with the lead agency's 
determination or otherwise file a separate CEQA finding.   
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Comments Response 

 

  
 

Refer to CDFA R3 on previous page.

CDFA R5:  Water Board staff has added language to the Time 
Sensitive Category which includes aquatic invasive species listed 
as a Noxious Weed Species in Title 3, Section 4500 of the 
California Administrative Code and/or the Federal Noxious Weed 
Act. P.L. 93-629.

CDFA R6: We anticipate receiving exemption requests both for 
one-time applications proposed in response to a single problem 
as well as exemption requests associated with pest abatement 
programs. Some programs are associated with statutory 
requirements (e.g., mosquito abatement). The Water Board 
anticipates receiving exemption requests for programs that are 
on-going, maintenance activities (e.g., navigational weed 
management). 
 
In response to the commenter's assumptions about specific 
examples, staff would like to clarify the anticipated circumstance 
of particular projects. The need to address cyanobacteria, which 
contributes to Harmful Algal Blooms, would fall under public 
health and safety and, depending on the specifics of the project, 
could be addressed as time sensitive or emergency. Or, if there is 
a history of such blooms, the proponent could ask for an 
exemption that lasts for five years, the typical term of an 
associated permit. Similarly, in anticipation of the introduction of 
quagga or zebra mussels, the proponent could submit the Rapid 
Response Plan in the exemption request to seek an exemption 
that would cover future applications for the lifetime of the permit.  07-00173



 
Comments Response 

 

 

Refer to CDFA R6 on previous page.  

CDFA R7: When a project proponent submits an exemption 
request, specific exemption criteria must be satisfied before the 
Water Board considers to grant or deny the prohibition 
exemption. One of the criterion that the project proponent must 
supply includes proof that the appropriate Notice of Intent (NOI) 
or Report of Waste Discharge (RoWD) has been filed. Filing the 
NOI or the RoWD in itself does not provide permit coverage. 
Instead filing these forms initiates the process of obtaining the 
appropriate permit. These forms are submitted to the State Board 
or Water Board and indicate the dischargers' intent to seek permit 
coverage for the discharge of aquatic pesticides. The discharge 
of aquatic pesticides is not authorized until an exemption 
request is granted by the Water Board and the appropriate permit 
has been obtained.  
 
For aquatic pesticide discharges covered under the State Board 
aquatic pesticide permits, authorization to discharge is not 
permitted until the project proponent receives a Notice of 
Applicability (NOA) from the State Board's Deputy Director. The 
NOA will specify the pesticide products or type(s) of pesticides 
that may be used and any Regional Water Board specific 
conditions and requirements not stated in the Statewide NPDES 
General Permit. The Discharger is authorized to discharge 
starting on the date of the NOA. If the aquatic pesticide discharge 
will be covered by a Water Board individual permit, the Water 
Board has 120 days to issue Waste Discharge Requirements or 
180 days to issue an individual NPDES permit, and these permits 
would likely be issued at the same time the exemption request 
was considered at a Water Board hearing.  
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Comments Response 

 

 
CDFA R8:  Depending on the outcome of HR 872 (Reducing 
Regulatory Burdens Action of 2011), Congress may exempt aquatic 
pesticide discharges from the requirements of obtaining an NPDES 
permits. If NPDES permits are not required for aquatic pesticide 
discharges, several permitting options are possible including the 
following: (1) the State Board could convert NPDES permits into 
Waste Discharge Requirements (WDRs), (2) the State Board and 
Regional Water Boards could decide not to actively regulate 
pesticide discharges provided the discharge received a prohibition 
exemption, or (3) the Water Board could create general WDRs for 
our own region that relies upon the framework of the two existing 
State Board aquatic pesticide permits through issuance of a waiver 
or WDRs. 

CDFA R9:  Emergency projects must also submit the information 
detailed in the section titled "Exemption Criteria for Aquatic 
Pesticide Use" including project description, purpose and need, 
public notification plan, etc.  The criteria listed in this section must 
be submitted for all projects unless otherwise stated. Additional 
exemption criteria for the particular circumstance (Emergency) 
must also be satisfied. For emergency projects additional criteria 
include evidence that a Notice of Exemption has been filed with the 
State Clearinghouse. 

CDFA R10:   Water Board staff encourages project proponents to 
contact the Water Board regarding specific project proposals prior 
to initiating CEQA documentation. Staff is available to provide 
consultation regarding potential proposals and exemption criteria to 
be satisfied. As a Responsible Agency under CEQA, Water Board 
staff has an obligation to provide formal comments during project 
scoping period in accordance with CEQA. 
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Comments Response 

 

 

 

CDFA R11:  Water Board staff concurs with CDFA's 
recommendation. Language has been added to Chapter 4 of the 
Basin Plan under the section titled “Exemption Criteria for 
Controlling Aquatic Invasive Species (AIS) and Other Harmful 
Species” that recognizes the removal of biomass may not be 
necessary in situations where recovering the dead biomass 
creates a greater potential for depletion of dissolved oxygen (e.g., 
where harvesting operations increase the release of organic 
matter). For these situations the mitigation and management 
measures plan does not need to include details for the removal of 
dead biomass. However, if the pesticide discharge is proposed in 
areas with low dissolved oxygen (below 5 ppm), the Water Board 
may add conditions to the prohibition exemption to mitigate for 
low dissolved oxygen conditions (e.g., modifications to the timing 
and scheduling of aquatic pesticide applications if pre-project 
monitoring indicates low dissolved oxygen levels).  
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Refer to CDFA R11 on the previous page.  

CDFA R12:  Many of the treatments that will require a 
prohibition exemption include routine, maintenance activities 
that are currently, or will be, appropriately regulated under 
the existing Statewide NPDES aquatic pesticide permits 
(Vector Control and Aquatic Weed Control) rather than an 
individual or general NPDES permit developed and adopted 
by the Water Board. For these projects, monitoring plans will 
need to satisfy NPDES permit monitoring requirements. 
These routine pest control projects (e.g., BLM Invasive Weed 
Abatement Program, CDFA's Statewide Pest Management 
Program, Mosquito Abatement Control District Vector Control 
Program) that will be covered under the Statewide NPDES 
permits will need to comply with the monitoring and reporting 
programs associated with these permits, which require 
monitoring of a representative fraction of the treatments 
covered under the permit. Proponents are encouraged to 
consult with Water Board staff in developing all treatment 
scenarios reasonably anticipated when submitting an 
exemption request. 
 

The commenter addresses monitoring requirements of a time 
sensitive project, and then continues with the assumption that 
multiple treatments, such as maintenance treatments, fit the 
Time Sensitive circumstance. Time Sensitive projects are 
expected to be one-time treatments in response to a time 
sensitive situation.  CDFA R12 continues on next page. 
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Comments Response 

 

 

 

CDFA R12:  Continued from previous page. 
 

Time sensitive projects would require a project specific 
monitoring plan as outlined in the proposed language in 
Chapter 4 of the Basin Plan under the section titled 
“Exemption Criteria for Controlling Aquatic Invasive Species 
(AIS) and Other Harmful Species”, No. 7, paragraphs 1-3.  

The example of multiple treatments under a maintenance 
regime is the use of pesticides in a situation where such 
details as the number of uses, and even the return interval of 
such treatments, can reasonably be anticipated. By definition, 
this predictability of a long term program means the project 
would not be considered Time Sensitive. 

As discussed at the April and May Board Meetings, in 
response to a question posed by the Tahoe Area Sierra Club 
(see TASC R7), the Board and staff will be using monitoring 
data from future projects to evaluate long-term impacts and 
recovery times and to better inform the permitted 
implementation and monitoring of future projects. 
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Comments Response 

 

 

CDFA R13:  It is not the intent of the proposed language that 
every project need a unique peer reviewed monitoring plan. 
The use of standardized peer reviewed monitoring protocols 
will suffice. Additionally, the proposed language includes the 
ability for the Water Board to waive peer review. 
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Comments Response 

 
 
 

CDFA R14:  The biological monitoring program must be based on an 
appropriate study design, metrics, and performance criteria to evaluate 
restoration of non-target biological life potentially affected by the pesticide 
application. In projects with the goal of removing an invasive plant 
community, the recovery target will be based on an appropriate reference 
site identified in the study design. The recovery target will be measured 
using appropriate indicators (e.g., macroinvertebrates, aquatic plants) that 
demonstrate restoration of non-target species to levels equal to or better 
than pre-treatment conditions (a reference site may be used to represent 
pre-project conditions). We acknowledge that the same species may not 
exist at the treatment location after treatment as before treatment, or that 
the species may not exist with the same abundance. Rather, the 
community as defined by quantifiable metrics (e.g., functional feeding 
groups, abundance, etc.) will be comparable. For further guidance on 
biological monitoring of non-target species, see additional language in 
Chapter 4 of the Basin Plan under the section titled “Exemption Criteria 
for Controlling Aquatic Invasive Species (AIS) and Other Harmful 
Species”, No. 7. 

CDFA R15:  Staff concurs that every project will not need monitoring as 
described in the proposed Waste Discharge Exemption Language in the 
section titled “Exemption Criteria for Controlling Aquatic Invasive Species 
(AIS) and Other Harmful Species”, No. 7. 

If the project is permitted under a statewide general permit, the monitoring 
requirements will meet those of the permit. If the exemption request 
packet indicates the potential for direct impacts to non-target organisms, 
staff may recommend that the Water Board require additional monitoring 
to that required in the permit to evaluate full restoration of non-target 
species. If HR 872 passes, exempting pesticide projects from NPDES 
permits, State Board or the Regional Board may still regulate these 
discharges by permit under authority of the Porter-Cologne Act. See 
CDFA R8. 

Refer to CDFA R13 on previous page.
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See CDFA R15 previous page. 
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Response to Comments – September 30, 2011 
 

Basin Plan Amendment - Pesticide Prohibition & Exemption Criteria 
 

(Comment deadline 5 p.m., May 13, 2011) 
 

California Department of Fish and Game 
http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/c

omments051311/cdfg.pdf 
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Comments Response 
 

 

DFG-R1: The one week maximum treatment event duration has been 
replaced with language in Chapter 4 of the Basin Plan under the 
“Purpose and Need for Exemption” section that allows flexibility in 
duration based on project specifics (e.g., pesticide characteristics, 
site conditions).   

DFG-R2: Time to compliance, as related to treatment event duration, 
is not specified by water body type. “Language in the Purpose and 
Need for Exemption” section allows the time to compliance to be 
based on project specific characteristics. See also DFG-R1. Water 
quality monitoring is required no more than one week after pesticides 
are applied and must continue at least until compliance with water 
quality objectives is achieved.  07-00183



Comments Response 
 

 

Refer to DFG-R2 on previous page.  
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Response to Comments – September 30, 2011 
 

Basin Plan Amendment - Pesticide Prohibition & Exemption Criteria 
 

(Comment deadline 5 p.m., May 13, 2011) 
 

California Department of Public Health –  
Northern California Drinking Water Field Operations Branch 

http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/comments051311/cdphdw.pdf 
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Comments  Response 

 

 

 

CDPH-Drinking Water R1: The suggested or similar 
language has been included to bolster protections for 
projects that may impact drinking water intakes. The 
language can found in Chapter 4 of the Basin Plan under the 
section titled “Exemption Criteria for Aquatic Pesticide Use.” 
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Response to Comments – September 30, 2011 
 

Basin Plan Amendment - Pesticide Prohibition & Exemption Criteria 
 

(Comment deadline 5 p.m., May 13, 2011) 
 

California Department of Public Health –  
Vector Borne Disease Section 

http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/comments051311/cdphvector.pdf  
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Comments Response 
 

 

CDPH-Vector R1: Suggested language has been 
incorporated into the Substitute Environmental 
Documentation under the section titled “Public Health and 
Safety – Vector Control.” 
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Comments Response 

 

 

 

CDPH-Vector R2: The BPA will not be in effect on October 31, 
2011. Water Board staff intends to bring the BPA to the Water 
Board for a hearing to consider adoption by the end of the year 
2011. Following Water Board approval, the State Board, 
California Office of Administrative Law, and the USEPA must 
approve the amendment before it is "in effect". State Board will 
make a decision on its statewide permits regardless of the 
Amendment. Water Board staff acknowledges vector control 
projects occur now in our region and will continue to occur with 
or without this amendment. At this time Water Board staff is not 
recommending that the Water Board take enforcement actions 
on these discharges. We encourage vector control agencies to 
submit use reports and monitoring reports to our office. 

CDPH-Vector R3: Staff has incorporated appropriate language in 
Chapter 4 of the Basin Plan under the section titled, “Exemption 
Criteria for Aquatic Pesticide Use.” Agencies that are signatory to 
Cooperative Agreement with Department of Public Health do not 
have to provide notification plans.  

CDPH-Vector R4:  The definition of vector from Health and Safety 
Code 2002 (k) has been added. This amendment is intended to 
address only those pesticide uses with the potential to discharge to 
water. We anticipate, in the realm of vector control, that this 
amendment will only apply to aquatic pesticide discharges for 
purposes of mosquito control. Terrestrial applications of pesticides 
to address terrestrial pests should not result in a discharge of 
pesticides to water. However, we do not anticipate aquatic use of 
pesticides for terrestrial uses. 
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Comment Response 
 

 

CDPH-Vector R6: Changes have been made to be 
consistent through all documents in Substitute Environmental 
Documentation including the Basin Plan language. 

CDPH-Vector R5: Refer to Response to California 
Department of Food and Agriculture - CDFA R1. For further 
clarification on how this amendment provides for the 
potential use of slow-acting systemic pesticides that may 
require active levels of pesticide be present in the water 
column beyond one-week, refer to additional language 
inserted in Chapter 4, section titled "Purpose and Need for 
Exemption." 

Refer to CDPH – Vector R4 previous page.  
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Response to Comments – September 30, 2011 
 

Basin Plan Amendment - Pesticide Prohibition & Exemption Criteria 
 

(Comment deadline 5 p.m., May 13, 2011) 
 

Nancy A. and Don C. Erman 
http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/comments051311/erman.pdf 
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 Comments Response 
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Comments Response 

 

 

D&NE R1: The proposed Amendment is designed to increase 
oversight of pesticide projects in the Lahontan Region. Currently, 
pesticides are applied by Mosquito Abatement Districts, Water 
Purveyors, and other entities with statutory responsibility to protect 
public health and safety. While many to all of these applicators submit 
NOIs to be covered under statewide general NPDES permits, 
Lahontan staff and the Water Board does not have interaction with 
the project proponents, and has had little  opportunity to influence 
projects, management practices, and APAPs. The Amendment will 
bring these projects under Water Board oversight. Similarly, the role 
of the members of the Water Board will be increased, as all projects, 
save vector control and emergency projects, will be considered for 
exemption by the members of the Board during a public meeting on a 
case by case basis. The standards of the CWA Antidegradation 
Policy remain sound, as described in Section 10 of the Staff Report. 
During both the scoping and public comment period, the public has 
the opportunity to comment on the project and monitoring 
requirements to further refine project implementation. 

D&NE R2: As mentioned in D&NE R1, with the exception of vector 
control and emergency projects, all exemption requests will 
individually be considered by the members of the Water Board, 
unless the Water Board delegates such decisions to the Executive 
Officer. Each project proponent, regardless of whether it is a 
government or private entity, must make their case for exemption and 
demonstrate that a change in water quality is offset by the social or 
economic benefits provided by implementing the proposed project. 
Protection or enhancement of the environment (e.g. projects to 
restore ecological integrity) is justification that may qualify as a social 
benefit (1987 State Board memo, Chief Counsel Attwater).  The 
proposed language provides for, but does not require, that projects 
may be permitted using statewide general NPDES permits. No 
general permit exists for rotenone projects, and future projects will 
thus need individual permits. 07-00193
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Comments Response 
 

 

D&NE R3: Staff does not foresee a great increase in the use of 
aquatic pesticides following adoption of the proposed Basin Plan 
amendment over and above project frequency currently occurring in 
the Lahontan Region. Currently, Water Board staff actively supports 
and permits non-chemical projects - both implementations and 
experiments - to control aquatic invasive species (fish, plants, 
mollusks). Under the proposed language, when a project is brought 
forth to request exemption all criteria must be satisfied. One criteria is 
that alternatives to chemical use have failed, or an explanation of why 
they would be infeasible to meet project goals. Any foreseeable 
increase in proposed aquatic pesticide projects will likely be in 
response to aquatic invasive species infestations unresponsive to 
non-chemical control means. This does not include the permitting of 
pre-existing ongoing activities that involve the use of aquatic 
pesticides in the Region, such as mosquito abatement programs and 
treatments implemented to provide source water protection. 
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Comments Response 

 
 

 
 
 

D&NE R4: Refer to D&NE R2.  If the Water Board chooses to adopt 
the proposed amendment, prohibition exemptions may be granted for 
aquatic pesticide uses conducted for purposes of vector control, 
public health and safety, preservation of ecological integrity, fisheries 
management, and projects implemented for these purposes in 
response to emergency situations. For vector control projects 
statutorily required for public health and projects that satisfy the 
CEQA definition for emergency project (CEQA Guidelines 
15269(a)(b)(c)), the adoption of the Amendment grants exemption 
without subsequent hearing at a public Water Board hearing. All other 
projects need to satisfy exemption criteria prior to staff bringing the 
exemption request to the Water Board for approval or denial of 
request at a public hearing. All projects are subject to permitting. It is 
probable that for projects that can be permitted under a statewide 
general NPDES permit that will be the preferred permitting avenue.  
 
If a statewide or regionwide general NPDES permit does not exist for 
the circumstance, then Water Board staff will propose the appropriate 
permit for adoption at a Water Board public hearing. In the future, 
Congress may exempt aquatic pesticide applications from Clean 
Water Act permitting requirements (e.g. HR 872). If that is the case, 
State and Regional Boards will pursue other permitting options under 
the California Water Code, which could include Waste Discharge 
Requirements, Waivers, or other permitting options. Also refer to 
Response CDFA R8. 

D&NE R5: The proposed Amendment does not decrease compliance 
requirements of pesticide projects, nor does it decrease regulatory 
oversight. The Amendment increases monitoring requirements. 
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Comments Response 

 
 

 

D&NE R6: Though diquat and paraquat are both dipyridyl 
compounds, paraquat is not an aquatic pesticide covered under the 
State Board's Aquatic Weed Permit. It is possible that a project 
proponent in the Lahontan Region may propose to use paraquat 
during a pesticide application. Since the State Board's permit does 
not cover this compound, the Water Board would have to issue an 
individual NPDES permit to regulate the discharge of paraquat, 
provided an exemption to the pesticide prohibition was first granted. 
The Water Board must consider all environmental impacts associated 
with the proposed discharge and determine if the project benefits 
outweigh the risks and short-term impacts. It is within the Water 
Board's purview to review the proposed use of rotenone and regulate 
the proposed discharge of rotenone provided the project proponent 
prepares and implements a best management plan to protect water 
quality, ensure worker safety and prevent potential health impacts.  
 
USEPA and DPR's decisions to (re)register a pesticide are based on 
whether a compound causes an unreasonable risk to the 
environment and human health. It is not within the Water Board's 
authority, nor is it the Water Board's responsibility, to determine 
whether the scientific data presented to the USEPA and DPR is 
sufficient to revoke a pesticide's registration. The Water Board does 
retain the right, within the proposed exemption process, to deny an 
exemption request based on evidence submitted in the exemption 
process, including public testimony, written and oral, against granting 
an exemption.  07-00196
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Comments Response 
 

 

D&NE R7: Currently the only registered use for rotenone is as a 
piscicide (fish-kill) for freshwater fish. Rotenone is no longer 
registered for use in oceans/estuaries; however, EPA did not ban 
rotenone for use in marine and estuarine habitats in 2009 as reported 
in the comment letter. Instead, as reported by EPA's Pesticide Re-
evaluation Division, in preparation for the 2007 Reregistration 
Eligibility Decision, all rotenone labels were reviewed. The labels 
stated that rotenone could be used in streams, lakes, ponds and 
rivers.  The estuarine/marine use was never specified on a label. In 
preparing the ecological risk assessment only data on the freshwater 
use of rotenone was available.  In clarifying the piscicide use with the 
registrants, the registrants decided to add a prohibition of the use of 
rotenone in estuarine/marine environments in lieu of submitting any 
data.  Labels have been submitted and are currently updated to 
reflect this prohibition. (Electronic Mail Communication with Joel Wolf, 
Office of Pesticide Programs, USEPA, 08/02/2011 and 08/05/2011).   
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Comments Response 
 

D&NE R8: Staff recognizes and acknowledges in the SED that 
unintended, short-term changes in the chemical, physical, and 
biological integrity of a waterbody may occur during the use of an 
aquatic pesticide.  The monitoring requirements, which include a pre-
project inventory of the aquatic community, and control measures 
proposed in the Basin Plan Amendment, are intended to protect 
water quality and non-target species from the unintended effects of 
an aquatic pesticide application (see also D&NE R10).  The 
exemption criteria that must be satisfied to obtain an exemption give 
the Water Board the ability to oversee and track pesticide projects. 
The monitoring and reporting requirements are an important element 
of the proposed language; they help evaluate project success and 
inform staff recommendations on whether to deny or grant 
exemptions for future proposals. The  
 
BPA language provides the overarching monitoring elements that 
must be included for all projects. The more specific details of the 
required monitoring and mitigation plans will be developed during 
project review and incorporated as enforceable permit conditions. 
Because each project is unique, it is premature, within this Basin Plan 
Amendment, to present specific monitoring details for aquatic 
pesticide project's including those that use rotenone in this 
amendment. Detailed monitoring plan and design must be developed 
on a project-by-project basis as pesticide applications are proposed 
to the Water Board. Pre-project monitoring is required for non-target 
species as detailed in Chapter 4 language under section titled 
"Exemption Criteria for Aquatic Pesticide Use".  07-00198
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Comments Response 
 D&NE R9: The intent of pesticides is to kill biota. Some pesticide 

projects, particularly rotenone projects, will kill non-target species. 
The SED acknowledges the potential that recovery of the aquatic 
macroinvertebrate assemblage to pre-project levels is uncertain. The 
Water Board does not offer monitoring as a mitigation measure, and 
the proposed amendment includes the separate requirement to 
develop a mitigation plan. Monitoring, not mitigation, will help 
determine compliance with control measures required by the 
exemption criteria and help determine compliance with permit 
conditions. Additionally, monitoring can provide information to support 
or reject assertions made in subsequent exemption applications for 
the use of aquatic pesticides. The SED, in acknowledging potential 
significant environmental impacts (such as loss of endemic species) 
from some aquatic pesticide exemptions, includes a Statement of 
Overriding Considerations (SOC) for the proposed amendment. For 
individual aquatic pesticide exemption requests, if the potential for a 
significant adverse effect is identified, the Water Board will weigh the 
potential effect against the benefits to the people and environment of 
California, and decide whether to adopt a project level SOC and grant 
an exemption, or reject the exemption request. 
 Monitoring is vital, not only to evaluate compliance status, but 
to gather information to inform the Water Board and Water Board 
staff on success of project goal attainment and the progress of a 
project site returning to pre-project conditions. The requirements of a 
project's monitoring and mitigation program include annual 
assessment of non-target macroinvertebrate communities for 
comparison with pre-project macroinvertebrate community 
assemblages. If two years post-project the communities are not 
demonstrably restored (as quantitatively established by standardized 
monitoring indices and accepted metrics) then the project proponent 
must implement the planned mitigation program that was accepted by 
the Water Board at project inception. Monitoring must continue 
annually.  07-00199
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Comments Response 
 

 

D&NE R9 (cont’d): The proponent may petition the Water Board for 
release of the obligation to continue monitoring only after five years of 
post-project monitoring, and only if monitoring results provide 
evidence that the recovery of the benthic community has become 
asymptotic or the recovery curve has plateaued. The project 
proponent may use such evidence to demonstrate to the Water Board 
that the benthic community of the affected waterbody is unlikely to 
return to pre-project health and that it has likely recovered as much 
as can be expected. In such instances it may not be reasonable to 
require continued resource expenditure on monitoring. The Water 
Board has the opportunity to then release the project proponent of 
their monitoring responsibility, reject the proponent's petition to cease 
monitoring, or lessen the monitoring obligation, for example, by 
altering monitoring design (e.g., frequency, number of locations). It is 
precisely this type of long term quantitative monitoring data that will 
inform the Water Board and Water Board staff as to the impacts of 
similar projects and the success of their mitigation methods, so that 
future similar project proposals can be evaluated with greater 
understanding. 

D&NE R10: The commenters highlight the need, recognized in the 
proposed language, for site specific monitoring plans. Consistency 
with the water quality objectives and beneficial uses for the waters of 
the Lahontan Region, specifically the COLD designation, is not 
determined by the presence or absence of a particular invertebrate 
species. The indices used by the agencies (if accepted by the Water 
Board) are sufficient to compare pre and post-project invertebrate 
community health within a project water body. The metrics in these 
indices are sufficient to determine the occupation of the niches within 
the benthic invertebrate community. So long as the post-project 
community is healthy (e.g., similar to pre-project measures of 
richness, abundance, biomass, functional feeding groups, etc.) it is 
immaterial to the agency's regulations which particular species fits 
which particular niche.  07-00200
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Comments Response 
 

 

D&NE R10: It is the responsibility of the Water Board to ensure that 
the monitoring plans are rigorous, scientifically sound, and can be 
used to compare pre- and post-project health of a water body's 
benthic macroinvertebrate community and pre- and post-project water 
quality. Such responsibility is strengthened and overtly maintained 
within the proposed amendment language.

D&NE R11: Protecting “existing uses fully” should not be confused 
with protecting any specific benthic invertebrates, but instead should 
be focused on protecting the ecological integrity of the aquatic 
community.  As the EPA Water Quality Handbook notes in its 
discussion of how the antidegradation policy applies to ‘Aquatic Life’, 
“the term ‘aquatic life’ would more accurately reflect the protection of 
the aquatic community that was intended in section 101(a)(2) of the 
CWA."  The objective of the Clean Water Act is to “restore and 
maintain the chemical, physical and biological integrity of our Nations 
waters.”  (33 U.S.C. 1251(a); Clean Water Act 101(a)(1); Water 
Quality Handbook 4.4.2.)  The commenters assert that beneficial 
uses are not fully protected if pesticide treatments impact non-target 
organisms including rare endemic species not prevalent in number or 
abundance within an aquatic ecosystem. Aquatic pesticide treatments 
that may be allowed under the amendment are intended to maintain, 
protect, and improve the beneficial use as a whole and over the long-
term. We acknowledge that aquatic pesticide applications 
implemented to protect aquatic communities and restore ecological 
integrity may temporarily eliminate non-target, possibly rare and 
endemic, species that may not be prevalent in number or abundance. 
It is unreasonable to assume a beneficial use is not fully protected 
because there are short-term impairments to non-target species 
present within the pesticide treatment area. There must be some 
flexibility to allow temporary impacts. Otherwise, the health and 
stability of an entire aquatic community would be jeopardized if 
judicious uses of aquatic pesticides are prohibited due to transient 
effects to specific species.  07-00201
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Comments Response 
 

 

D&NE R12: This comment addresses two projects not a part of the 
proposed amendment. It speaks to the Lake Davis project as a proxy 
for the forthcoming Silver King project. Though both projects use the 
active ingredient rotenone, neither project is being addressed by the 
proposed amendment since the existing Basin Plan provides for 
approval of the use of rotenone. However, acknowledging the 
commenters' concern, Water Board staff will briefly address the 
comment. The Lake Davis project, regulated by the Central Valley 
Water Board, did demonstrate some shortcomings in DFG 
administering and implementing that project. The experience of the 
Lake Davis project was used to inform changes in project 
implementation by DFG. The current permit requires additional 
planning, monitoring and reporting to ensure application as required 
by the applicable plans and policies (FIFRA, Basin Plan, Aquatic 
Pesticide Application Plan).

D&NE R11, continued 

 07-00202



12 
 

Comments Response 
 

 

D&NE R13: Satisfaction of the proposed criteria and a granting of an 
exemption does not end Water Board oversight of pesticide projects. 
Projects also need a permit to proceed. Permits or the Executive 
Officer may impose additional monitoring to ensure compliance. 
Additionally, some of the aquatic pesticide projects proposed under 
this amendment will be regulated under the existing Statewide 
Aquatic Pesticide NPDES permits which include the Vector and 
Aquatic Weed Control Permits. Both of these permits require 
background, event, and post-project monitoring. The Notice of 
Applicability (NOA) issued for these Statewide NPDES permits will 
specify any additional Regional Water Board specific conditions and 
requirements not already stated in the Statewide NPDES permits. To 
qualify for a prohibition exemption, project applicants must develop 
and implement monitoring programs to verify compliance with 
criterion that require the planned treatment protocol result in the 
minimum discharge of chemical substances that can reasonably be 
expected for an effective treatment. Additionally, all aquatic pesticide 
applications potentially allowed under this amendment must be 
applied according to label instruction. A pesticide's label prescribes 
the proper, safe, and legal use of that pesticide. Pesticide applicators 
that disregard the label instructions risk (1) suspension or revocation 
of their license/certificate, (2) fines, and/or (3) civil or criminal 
prosecution. 

D&NE R12, continued 
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Comments Response 

 

 

D&NE R15: The pesticide product labels for both CFT Legumine 
(EPA Registration No.: 75338-1) and CFT Legimine - Fish Toxicant  
(EPA Registration Nos.: 655-899 or 75338-2) list active ingredients as 
rotenone (5%) and other associated resins (5%), which include the 
cube resins (deguelin and tephrosin) referred to by the commenters. 
During product registration, a registrant provides toxicity data 
regarding potential adverse effects to humans and the environment. 
The acute toxicity data that is submitted by the registrants for project 
registration considers acute toxic effects caused by the formulated 
product, which includes active and inert ingredients. The chronic 
toxicity data is submitted only for the active ingredients. So for CFT 
Legimine products, the 5% other cube resins, which are categorized 
as active ingredients in these registered products, have been 
analyzed, studied, and considered with respect to satisfying 
requirements during the product registration process. The Water 
Board is not the agency responsible for analyzing and considering the 
active cube resins. (continues below) 

D&NE R14: Independent monitoring is an important tool in regulating 
pesticide projects. The proposed amendment language does not 
prevent the Water Board from conducting independent monitoring to 
verify discharger monitoring and reporting. Water quality violations 
that occurred as a result of the rotenone project implemented during 
the 1990s have been used to refine monitoring requirements for 
future rotenone projects and will inform any future permit conditions. 
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Comments Response 

 

 

D&NE R15 cont’d: The onus is on the project proponent to disclose 
potential impacts associated with a specific pesticide application and 
verify, through implementation of control measures and monitoring, 
that impacts are minimized or avoided. Further, Water Board staff 
have retained, not omitted, the following condition, "The chemical 
composition of the rotenone formulation has not changed significantly 
(based on analytical chemical scans to be performed by the DFG or 
USFWS on each formulation lot to be used) in such a way that 
potential hazards may be present which have not been addressed." 
This general statement provides a safeguard against the use of 
rotenone formulations that have not been vetted through the 
environmental and human health risk assessments required by 
USEPA and DPR during product (re)registration and re-evaluation. It 
is important to monitor other active and inert ingredients in rotenone 
formulations such as the "other cube resins." Such responsibilities 
and direction are more appropriately regulated in project level permits 
than in the proposed Basin Plan amendment. Also refer to Response 
D&NE R6 for a discussion about the Water Board's ability to consider 
all environmental impacts (including health impacts) in its 
determination to grant or deny an exemption for an aquatic pesticide 
discharge.  07-00205
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Comments Response 
 

D&NE R16: Sediment monitoring and reporting data from rotenone 
applications conducted in the Lahontan Region in Silver King Creek 
(Alpine Co.) in 1991, 1992, and 1993, Silver Creek (Mono Co.) in 
1994, 1995 and 1996, and in Wolf Creek (and below the confluence 
of West Walker River) (Mono Co.) in 1991 and 1992 do not indicate 
the persistence of rotenone and rotenolone in the bottom sediments. 
Considering monitoring results indicated non-detect levels one-week 
post treatment, it would be speculative to assume the invertebrates 
present in the hyporeheic zone may be affected by residual rotenone 
in the bottom substrate. A literature search did not reveal evidence of 
any effects of a rotenone piscicide treatment on the hyporeheic zone. 
Commenters do not cite evidence indicating that hyporheic 
invertebrates would be impacted by residual rotenone in the 
substrate. Consequently it would be premature to speculate as to the 
impacts a rotenone project would have on hyporeheic invertebrates. 
To broaden the limited body of knowledge on the potential effects, 
language will be added that recommends future research to this end. 
(See Chapter 4, section titled Recommended Future Actions for 
Rotenone Use.) 
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Comments Response 

 

 

D&NE R17: Comments on the Silver King Creek rotenone project 
appear to be added out of context. The proposed amendment will not 
address the Silver King Creek project in question, the Silver King 
Creek projects of the past, or the 2010 NPDES permit. The proposed 
amendment, referred to in the comment as "proposed revision," does 
not address Silver King Creek, and so can give no impression, false 
or otherwise, on the duration of fish poisoning in said creek. We 
acknowledge the toxicity of potassium permanganate when excess 
remains from its use as a neutralizer of rotenone and have re-added 
the language in question to the amendment in Chapter 4, in the 
section Rotenone Use in Fisheries Management. Regulation of the 
use of this chemical is best addressed through project specific 

D&NE R16, continued 
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Comments Response 

 

 

 

D&NE R18: It is not staff's intent to ignore or incompletely or 
incorrectly state the provisions of the Clean Water Act 
Antidegradation Policy. Rather, staff understands that the 
antidegradation policies were not intended to place an absolute bar 
on reductions in water quality. Nor should the State's application of 
the Federal Antidegradation Policy prevent States from undertaking 
activities that are necessary to uphold the goals of the Clean Water 
Act to “restore and maintain the chemical, physical, and biological 
integrity of our Nation’s waters” (33 U.S. C. 1251(a)).  We understand 
that the antidegradation policies are not meant to prohibit States from 
allowing changes in water quality that will improve a waterbody's 
overall conditions. The language prescribed in 40 CFR 131.12(a)(2) 
has replaced the paraphrased language originally presented in 
Exemption Criteria for Aquatic Pesticide Use, Purpose and Need for 
Exemption, paragraph 4, so this section now reads, "Similarly, the 
federal Antidegradation Policy (40 CFR 131.12) dictates that water 
quality shall be preserved unless it is determined that the lowering of 
water quality is necessary to accommodate important economic or 
social development. In allowing such degradation or lower water 
quality, the State shall assure water quality adequate to protect 
existing uses fully (40 CFR 131.12(a)(2).” Further, if the Water Board 
adopts the proposed Pesticide Basin Plan Amendment, the 
amendment will have to be approved by the State Board, the Office of 
Administrative Law, and the U.S. EPA. The State Board could reject 
the amendment if they find the Water Board has incorrectly or 
incompletely applied the requirements of the State and Federal 
Antidegradation Policies. Additionally, in the final approval step, the 
amendment could be disapproved if the EPA finds that the Water 
Board has not appropriately fulfilled the federal regulatory 
requirements of the antidegradation policy with respect to the 
proposed action. 
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D&NE R19: During a scheduled aquatic pesticide treatment event, a 
lethal concentration of chemicals is intentionally applied to water to 
control pests. This application of aquatic pesticides will result in a 
spatially localized and short-term lowering of water quality that may 
temporarily, but not unreasonably, affect beneficial uses within the 
treatment area. During the treatment event, the lowering of water 
quality and the subsequent effect to beneficial uses are confined to 
the treatment area. Precluding the use of aquatic pesticide due to 
short-term and transient impacts within the treatment area would be 
non-sensible considering the holistic benefit to the waterbody and the 
important public interests that are served by such aquatic pesticide 
use. It is expected that there may be short-term impacts from the 
pesticide applications allowed under this amendment, but regulatory 
oversight and the implementation of best management practices will 
help minimize or avoid reductions of water quality. Overall, the 
treatment of aquatic pests will promote the long-term maintenance 
and restoration of beneficial uses and the waterbody as a whole. To 
this end, temporary reductions in water quality are acceptable, since 
the intent of the pesticide applications considered under this 
amendment is to restore and maintain the biological integrity of the 
waterbody, which is consistent with the spirit and goals of the CWA. 
Also refer to responses D&NE R11 and D&NE R18. 
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Comments Response 

 

 

D&NE R20: Projects that may be proposed under this amendment 
may foreseeably lower water quality, but not to the extent that it no 
longer is sufficient to fully protect the existing uses in that water body 
(See SED, Considerations of Antidegradation When Removing a 
Water Quality Objective). It is unreasonable to assume a beneficial 
use is not fully protected because there are short-term impacts to 
non-target species present within the pesticide treatment area. To 
assume otherwise prevents the Water Board's ability to consider 
aquatic pesticide applications proposed where necessary for the 
restoration of ecological integrity and the protection of public health. 
Also refer to Response D&NE R18 (2nd para) indicating staff has 
replaced the paraphrased language originally presented in Exemption 
Criteria for Aquatic Pesticide Use, Purpose and Need for Exemption, 
paragraph 4, so this section now directly cites the Federal 
Antidegradation Policy 40 CFR 131.12(a)(2).
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 D&NE R21: The state and federal antidegradation policies are 
complex policies intended to prevent the loss of water quality and 
allow the maintenance and enhancement of the physical, chemical 
and biological aspects of water quality (CWA section 101(a)). The 
proposed amendment is necessary to fulfill all of these aspects of the 
Clean Water Act. While it may not be possible to prevent each and 
every instance of water quality being lowered, including temporary 
drops, such application of the policy would be unreasonable 
considering it would prevent attainment of the goals of the Clean 
Water Act. Staff asks the commenters to direct their attention to the 
revised SED language (refer to pages 16-19) on considerations of 
the state and federal antidegradation policies for a reasoned analysis 
of how the proposed amendment achieves consistency with the 
antidegradation policies.   

D&NE R22: The Water Board is not ignoring the second aspect of the 
federal antidegradation policy. We recognize that the policy allows 
relief when "the economic and social need for the activity clearly 
outweighs the benefit of maintaining water quality above that required 
for 'fishable/swimmable' water, and both cannot be achieved (EPA 
Water Quality Handbook, Section 4.5)." There is a demonstrated 
need for this amendment as discussed in Sections 4 and 5 of the 
SED. The specific circumstances and related water quality controls 
included in the proposed language ensure that subsequent actions by 
the Water Board that provide exemption to the proposed waste 
discharge prohibition also meet the standards of the federal 
antidegradation policy. Additionally, the protection of aquatic life 
"more accurately reflect[s] the protection of the aquatic community 
that was intended in section 101(a)(2) of the [Clean Water] Act (EPA 
WQ Handbook, Section 4.4.2)." In this, the proposed amendment is 
consistent with the restoration and maintenance of the biological 
integrity of the waters of the United States that is stated as a goal of 
the Clean Water Act in section 101(a). Also, refer to response D&NE 
R11.
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Response to Comments – September 30, 2011 
 

Basin Plan Amendment - Pesticide Prohibition & Exemption Criteria 
 

(Comment deadline 5 p.m., May 13, 2011) 
 

Los Angeles Department of Water and Power 
http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/comments051311/ladwp.pdf 
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 Comments  Response 
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Comments Response 

 

 
 
 

 

LADWP R1: Though the Water Board agrees that a Discharge 
Exemption Request Application Form should be developed, it will 
not be included as part of this amendment process. With limited 
staff resources, staff believes it is premature to develop this form 
at this stage. Instead it is more appropriate to develop this form 
after the Pesticide Basin Plan Amendment is adopted by the 
Water Board and while the amendment is seeking approval by 
the State Board, the Office of Administrative Law, and the 
USEPA. 
 

LADWP R2: Refer to response LADWP R2 on the next page. 
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Comments Response 

 

 

 

LADWP R2: Water Board concurs with LADWP in that additional 
guidance is needed to clarify the applicability of the pesticide 
prohibition (1) to pesticide applications made under dry 
conditions, and (2) to terrestrial pesticide applications adjacent to 
surface water. Language, similar to that recommended by 
LADWP, has been added to the Basin Plan to clarify the footnote 
that discusses pesticide applications under dry conditions. 
Additionally, language has been added to the same footnote to 
clarify that a prohibition exemption is not required for the 
application of terrestrial pesticides to land adjacent to a surface 
water. To view the language that has been added to the footnote, 
refer to the footnote that accompanies the proposed pesticide 
prohibition found in Chapters 4 and 5 of the Basin Plan. The 
modified/additional language, however, will remain in a footnote 
instead of under a new section as recommended by LADWP.  
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LADWP R2: Refer to response LADWP R2 on previous page. 
above 
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Response to Comments – September 30, 2011 
 

Basin Plan Amendment - Pesticide Prohibition & Exemption Criteria 
 

(Comment deadline 5 p.m., May 13, 2011) 
 

League to Save Lake Tahoe 
http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/comments051311/ltslt.pdf 
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Comments Response 

 

LTSLT R1:  The Basin Plan amendment makes it possible for a 
project proponent to propose chemical methods to control AIS 
that are already established (e.g., EWM in the Tahoe Keys, 
Asian clam infestations). However, at the time the request for 
exemption is submitted, the project proponent must provide 
evidence that non-chemical methods failed to address the 
target AIS or justification, accepted by the Regional Board, of 
why non-chemical measures were not employed or are not 
capable of achieving the treatment goals.   

LTSLT R2:  At both the April and May Board meetings the 
Board directed staff to retain the existing language which 
describes circumstances that may qualify for an exemption to 
the prohibition on aquatic pesticides. For Lake Tahoe, the 
Board did not want the scope of circumstances to be narrowed 
to just vector control and AIS emergencies. Instead the Board 
prefers to keep the language flexible for all waterbodies in our 
region regardless of ONRW designation. The Board also 
indicated wanting the tool of pesticides available to combat AIS 
specifically because ONRW designation may warrant the need 
to protect unique waters. On a project-by-project basis the 
Water Board will use its discretion to consider, grant, or reject 
an exemption request. 
 
The existing amendment language will only consider a project 
proposed to control AIS as an emergency if the project is 
proposed in response to an emergency as set forth in Public 
Resource Code section 21060.3 (which include those declared 
by the Governor); or projects that meet the CEQA definition of 
Emergency Projects set forth in CEQA Guidelines 
15269(a)(b)(c) and require immediate action to control the pest 
of concern.   
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LTSLT R2: Refer to LTSLT R2 on previous page.  
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Response to Comments – September 30, 2011 
 

Basin Plan Amendment - Pesticide Prohibition & Exemption Criteria 
 

(Comment deadline 5 p.m., May 13, 2011) 
 

Mojave Desert Resource Conservation District 
http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/comments051311/mojavercd.pdf 
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Comments Response 
 

 

MRCD R1: By criterion, we assume the MRCD means eligible 
circumstance. Water conservation actions, as described by the 
Mojave Desert RCD, do not involve application of pesticides to 
water. There is no need to create a water conservation 
circumstance. Additionally, in correspondence, MRCD indicated 
that pesticide use for water conservation means often took place 
in the absence of surface water. For these instances, when 
terrestrial pesticides are being used in the absence of a threat of 
discharge no exemption is required. See MRCD C4. 

MRCD R3: Compliance with a pesticide's label is an important 
element of the Amendment, and is a control measure. Label 
requirements are developed by CA Department of Pesticide 
Regulation, whose primary role is not to protect water quality. We 
hesitate to characterize compliance with FIFRA labels as a 
"major" element, for fear of minimizing the importance of other 
control criteria set forth in Chapter 4 of the Basin Plan under the 
section titled “Exemption Criteria for Aquatic Pesticide Use.”

MRCD R2: RGP 41 does not conflict with the amendment 
provisions, but adherence to the general conditions of RGP 41 
does not remove pesticide users from compliance with the 
proposed waste discharge prohibition or exemption. According to 
RGP 41 general condition 21a, project proponents need to 
provide the RGP 41 Notification package to the Water Board. 
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Comments Response 
 

MRCD R4: This amendment is a prohibition on the discharge of 
all pesticides, terrestrial, sprayed, and aquatic, to waters of the 
State. An exemption may be sought for aquatic pesticide use 
and, in the case of mosquito abatement, spray or adulticide use. 
Non aquatic use of pesticides should not result in discharge to 
surface water because proper application procedures and control 
measures will prevent discharge to surface waters. Exemptions 
need not be sought for such pesticide uses. If an entity seeks an 
exemption for pesticide use that does not require an exemption 
(it does not fit a circumstance, and will not result in a discharge to 
surface water), Lahontan will confirm this information. The 
method of response may be through phone, email, or letter. It is 
the responsibility of the project proponent to determine if the 
pesticide use requires and warrants an exemption and filing for a 
permit. Current filings for statewide general NPDES pesticide 
permits is made to the State Board. Lahontan staff can not 
anticipate State Board staff's response. Also, see LADWP-R2, 
R3, and footnote no. 1 that accompanies the proposed 
Regionwide Prohibition on Pesticides located in Chapters 4 and 5 
of the Basin Plan. 
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Comments Response 
 

MRCD R5: On May 3, 2011 Water Board staff met with 
interested stakeholders including the MRCD. MRCD indicated 
that wastewater treatment ponds are typically drained before 
exotics within the pond are removed. In these situations 
where the pesticide is applied to a surface water under dry 
conditions an exemption to the prohibition is not required, as 
is the case when exotics are treated on the banks of the 
waterwater pond. If exotics are treated when the pond 
contains liquid water and application methods and 
implementation of BMPs prevent discharge to the surface 
water, then an exemption to the prohibition is not necessary. If 
there is any evidence that pesticides are present in water, the 
Water Board has the authority under Porter-Cologne to 
require further investigation and follow-up with enforcement if 
necessary.  See also LADWP R2 and R3 and footnote no. 1 
that accompanies the proposed Regionwide Prohibition on 
Pesticides located in Chapters 4 and 5 of the Basin Plan. 

MRCD R6: Grant cut-off dates are foreseeable dates to be 
factored into project planning. The Time Sensitive category of 
exemption circumstances is intended to apply towards an 
accelerated exemption process due to unforseeable 
circumstances, such as the new discovery of an invasive 
species that must be addressed for successful treatment, but 
which does not fit into the defined Emergency category. The 
Amendment language does not consider grant cut-off dates to 
qualify a project as Time Sensitive. 
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Response to Comments – September 30, 2011 
 

Basin Plan Amendment - Pesticide Prohibition & Exemption Criteria 
 

(Comment deadline 5 p.m., May 13, 2011) 
 

Nevada Division of Environmental Protection - 
Bureau of Safe Drinking Water and Bureau of Water Pollution Control 

http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/comments051311/ndep.pdf 
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Comments Response 
 

 

NDEP-Drinking Water R1:  Based on meetings with NDEP 
and comments submitted by NDEP, and direction from the 
Regional Board, the proposed Basin Plan language contains 
the following information regarding project applications 
submitted to the Regional Board: "The Regional Board will 
consult with NDEP when projects affect interstate waters that 
exist within, or flow, to the State of Nevada." 

NDEP-Drinking Water R2:  The Water Board will consult with 
NDEP when appropriate. The Water Board is the primary 
agency involved in the decision making process, in that it is the 
regulatory body with authority to grant or deny a project 
proponent's request for an exemption to the pesticide 
prohibition. Though NDEP does not have decision making 
authority, NDEP's review and comment of proposed projects will 
be considered when determining whether a project satisfies all 
the exemption criteria needed to qualify for an exemption. Refer 
also to NDEP-Drinking Water R1.  

NDEP-Drinking Water R3:  Water Board staff agrees that the 
potential and actual effects of non-chemical approaches should 
be evaluated and tracked. However, the exemption to the 
prohibition only applies to projects that propose chemical 
means to control pests. Water Board staff are actively involved 
with the Lake Tahoe Aquatic Invasive Species Working 
Committee, which collaborates to evaluate and track the effects 
of all control methods, including both non-chemical and 
chemical treatments.  

Refer to NDEP – Drinking Water R4 on next page.  07-00227



Comments Response 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

NDEP-Drinking Water R6:  The definition of pesticide will not be 
expanded to include non-chemical controls. The definition of 
pesticide proposed for inclusion in Chapter 4 of the Basin Plan is 
codified in the California Food and Agriculture Code section 
12753. Water Board staff recognize that non-chemical control 
measures may be proposed for control of aquatic invasive 
species, however non-chemical treatments will be considered and 
permitted by the Water Board separately and outside the scope of 
this amendment.  

NDEP-Drinking Water R5:  As we developed the amendment, we 
realized there were a few limited circumstances where it may not 
be necessary for the Board to grant exemption for individual 
projects. If the Water Board adopts the amendment as written 
today, it acknowledges the importance of protecting public health 
and the sense of urgency for projects involving Vector Control and 
those declared as Emergencies by the Governor. For these limited 
circumstances provided all the criteria are satisfied, an exemption 
is granted for one-time and on-going activities, and no further 
action is required by the Board. Though projects will be 
considered on a case-by-case basis, the Water Board may allow 
an exemption to apply to a period of time that extends throughout 
a season or annually. These extended exemptions may be 
appropriate if the aquatic pesticide treatment is proposed for 
maintenance activities such as invasive weed control conducted 
by the Bureau of Land Management. 

NDEP-Drinking Water R4:  We acknowledge that aquatic 
pesticide treatments may have the potential to impact surface 
water drinking intakes. Additional exemption criteria, including a 
requirement to coordinate with affected water purveyors and notify 
potentially affected water users, have been added to minimize or 
avoid any impacts. See the section of Chapter 4 of the Basin Plan 
titled “Exemption Criteria for Aquatic Pesticide Use.”  
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Comment Response 

 

NDEP-Drinking Water R8:  The Water Board can require 
multiple copies or electronic copies as part of a project 
application. This requirement, which may be subject to change 
based on technological advances, is not appropriate to place in 
a Basin Plan. (Application requirements such as format, and 
type and number of copies can be specified on the "to be 
developed application form" referred to in Response LADWP 
R1.)

NDEP-Drinking Water R7:  The Water Board recommends 
including language similar to that proposed by NDEP. The 
language proposed by the Water Board provides NDEP the 
same level of involvement as the language suggested by NDEP. 
Refer to NDEP-Drinking Water R2. See also footnote no. 7 in 
Chapter 4 of the Basin Plan in the section titled “Exemption 
Criteria for Aquatic Pesticide Use.” 
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NDEP-Drinking Water R9: Water Board staff believes the reference 
to 1/2 mi distance from pesticide application was a reasonable 
distance to require project proponents to provide additional 
exemption criteria (reasonably foreseeable pesticide concentration in 
drinking water intake) to further protect nearby surface drinking 
intakes. Water Board staff maintained the 1/2 mile distance because 
it was suggested by California Department of Public Health – 
Drinking Water Branch, and it was the distance that water purveyors 
had recommended for inclusion in the recently adopted TRPA 
shorezone ordinances (currently under litigation), which instead only 
require a 1/4 mile setback of piers from any surface water drinking 
intakes.  

NDEP-Drinking Water R10: Water Board staff recommends 
including similar language that requires project proponents to (1) 
provide outreach and solicit involvement from water purveyors, and 
(2) obtain any necessary permits from California Department of 
Public Health or NDEP for supply of potable drinking water.  
Modified/additional language can be found within Chapter 4 of the 
Basin Plan under the section titled “Exemption Criteria for Aquatic 
Pesticide Use.” 

NDEP-Drinking Water R11: A list of water purveyors in the Lake 
Tahoe Basin will be provided as part of the forthcoming project 
application materials that will be developed, but such list should not 
be incorporated into our Basin Plan. 

NDEP-Drinking Water R12: The existing language is reasonable 
and acknowledges that even with effective management measures in 
place impacts to drinking water may not be eliminated. However, any 
impacts should be short-term and reduced to the extent possible. 
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Basin Plan Amendment - Pesticide Prohibition & Exemption Criteria 
 

(Comment deadline 5 p.m., May 13, 2011) 
 

Nevada County Board of Supervisors 
http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/comments051311/nvcobos.pdf 

 
 
 

 
07-00231



Comments Response 
 
 
 
 
 
 
 

 

NV Co. R1: The establishment of rapid assessment and 
response team is outside the scope of the Basin Plan 
amendment. However, this need is identified in both the   
California Aquatic Invasive Species Management Plan 
(CAAISMP) and the Lake Tahoe Aquatic Invasive Species 
Management Plan (LTAISMP). Water Board staff sit on both the 
Lake Tahoe AIS Coordinating Committee (LTAISCC) and the 
California AIS Team (CAAIST) and will use these positions to 
advocate for the establishment of rapid assessment and 
response teams. Additionally, other agencies, including US 
Bureau of Land Management and California Department of Food 
and Agriculture engage in complementary planning activities.

NV Co. R2:  New language has been added to the Basin Plan, 
Chapter 4 under the section titled “Exemption Criteria for Aquatic 
Pesticide Use” that requires project proponents to prepare and 
implement a notification and communication plan. The plan 
requires project proponents to document measures to notify 
potentially affected parties who may use the water (ground or 
surface) downstream for any beneficial use. Users of the water 
for agricultural purposes would be captured within this broad 
notification language. 

NV Co. R3:  The proposed tiered approach allows quicker 
turnaround for emergencies and time-sensitive projects.  

 07-00232



Comments Response 
 

 

 07-00233



Comments Response 

 

 

 

 07-00234



 
 
 
 
 

Response to Comments – September 30, 2011 
 

Basin Plan Amendment - Pesticide Prohibition & Exemption Criteria 
 

(Comment deadline 5 p.m., May 13, 2011) 
 

Tahoe Area Sierra Club 
http://www.waterboards.ca.gov/lahontan/water_issues/programs/basin_plan/comments051311/tasc.pdf 

 
 

 
07-00235



Comments  Response 
 TASC R1: The number of projects is limited by the number of completed 
project applications submitted that meet the proposed Basin Plan 
Amendment exemption criteria and, where required, the Water Board 
acts to grant an exemption. It is inaccurate to define the projects as 
experiments, as future projects considered by the Water Board may 
include both experiments and projects that have occurred in the past in 
the Lahontan Region or elsewhere in the state. The project durations 
are not to be unlimited but will vary in length of time depending on a 
variety of project characteristics (e.g., mode of action of the aquatic 
pesticide being used, physical and chemical properties of the waterbody 
being treated). Since project monitoring is required, results will be 
submitted to the Water Board. This comment, originally aired during a 
meeting between TASC and Water Board staff on April 11, was 
presented to the Water Board at the April and May 2011 Board 
meetings. At these meetings the Board acknowledged the concern and 
directed staff to proceed as proposed without limiting projects numbers.

TASC R2: The intent of a pesticide is to kill organisms, so there will be 
impacts. These impacts are expected to be short-term. Long-term 
impacts may occur as well, as acknowledged in the Substitute 
Environmental Documentation. Each project must undergo its own 
environmental analysis. If the analysis shows that significant impacts 
can not be avoided or mitigated to less than significant, then the project 
must be judged to be in the benefit of the public to receive an exemption 
to the prohibition. Projects implemented for public health and safety, and 
projects implemented for the protection of beneficial uses, are examples 
of projects that may be for the public benefit. 

TASC R3: Refer to TASC R2. 

TASC R4: The example given in the comment is a hypothetical situation 
describing a three year project that in total is a five to ten year project. 
Though the comment is conjecture, it does make a valid point about the 
duration of time between pesticide application and commencement of 
monitoring. The proposed language has been amended to reflect that 
monitoring will occur no less than annually after use of pesticides. 
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TASC R5: Refer to TASC-R1.

TASC-R6: The size and scope of a project, the purpose or intent of the 
project, as well as the potential for the project to impact the environment 
define the environmental documentation requirements. After learning the 
extent of environmental documentation required for a project, the 
proponent may choose to reduce the scope of a project. This reduction 
may reduce the environmental document requirements, but will also 
reduce the environmental impacts and may reduce the ability of the 
proponent to meet project goals. 

TASC R7: There is no specified limit on project number in the Lahontan 
Region. It is speculative that hundreds of projects would be proposed in 
such a time frame. Each project proponent must meet the exemption 
criteria and where required, the Water Board must consider granting the 
exemption. If projects are exempted from the proposed waste discharge 
prohibition for pesticides, monitoring (and in some cases mitigation) will 
be conducted. Such monitoring will inform future Board decisions and 
staff analysis of later exemption requests. 

TASC R8: These issues are not the purview of the amendment, but will 
be addressed through the permitting, compliance, and enforcement 
programs of the Regional Board. Refer criterion no. 7 in Chapter 4 of the 
Basin Plan under the section titled “Exemption Criteria for Controlling 
Aquatic Invasive Species (AIS) and Other Harmful Species,” for 
requirement to identify a budget. 

TASC R9: Request to limit the number of projects is a reasonable 
request. This request was presented to the Board at the April and May 
2011 meetings. At each meeting the Board expressed opinion that the 
control measures in the proposed language, and the discretion given the 
Board, satisfied the Board sufficiently and staff should proceed without 
limiting the number of projects.  07-00237
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Comments Response 
 

TKPOA 1 R1:  The proposed amendment will give the Tahoe Keys 
Property Owners Association (TKPOA) the opportunity to attest to the 
limitations of non-chemical methods in achieving their goals, describe 
why and how chemical methods will achieve project goals, and 
provide an opportunity to apply for exemption to a pesticide 
prohibition. 
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TKPOA 1 R2: It is speculative to state the conclusion of ongoing 
studies’ as forgone. The studies conclusions may show that herbicide 
treatments can effectively meet both project goals and compliance 
with control measures. Or, they may prove otherwise.  
 
The referenced studies should provide the type of information to 
inform a project level environmental analysis required when 
requesting an exemption request under the proposed amendment 
language. As a note, not all herbicides will, by design, disperse 
rapidly. Some require extended contact with the plants for 
effectiveness. 

TKPOA 1 R3: The proposed amendment provides exemption criteria 
allowing the Water Board discretion to authorize use of aquatic 
pesticides in certain circumstances. 

TKPOA 1 R4: The TKPOA must meet the proposed Basin Plan 
Amendment exemption criteria specified in Chapter 4 for continued 
pesticide applications in a weed abatement program. 

TKPOA 1 R5: The maintenance and protection of all beneficial uses 
is a goal and mandate of the Water Board. The structure and 
language of the proposed amendment is designed to protect and 
maintain all beneficial uses so long as not unreasonable to do so.  
The information on the inefficiencies and ineffectiveness of current 
abatement methods referenced in this comment is the type of 
information the TKPOA would include in a request for exemption 
when making the case that existing methods are not feasible to meet 
project goals.  07-00240
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TKPOA 2 R1: While not requiring a response, we are responding to 
this to affirm that the data gathered in these projects is the type of 
information needed to inform an environmental document analyzing 
alternatives for control of aquatic invasive species in the Tahoe Keys. 
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TKPOA 2 R2: If pesticides should be implemented, the proposed 
language in Chapter 4 of the Basin Plan under the section titled 
“Exemption Criteria for Aquatic Pesticide Use” requires that 
proponents have adequately researched if there are methods other 
than pesticides that may be effective, and if using pesticides would be 
worse than continued existence of the infestation. 

TKPOA 2 R3: Any description of economic feasibility or infeasibility 
should be included in answering criterion no.1 in Chapter 4, in the 
section titled “Exemption Criteria for Controlling Aquatic Invasive 
Species (AIS) and Other Harmful Species.” To satisfy said criterion  
no. 1, the project proponent must justify why non-chemical methods 
are not feasible. Please see the change in criterion no. 1 in Chapter 4 
of the Basin Plan under the section titled “Exemption Criteria for 
Controlling Aquatic Invasive Species (AIS) and Other Harmful 
Species,”  which now references the CEQA code section 15364, the 
definition of "feasible." Note that an herbicide project will require a 
(possibly extensive) environmental document, the cost of which 
should be factored into the cost comparison of control methods, as 
should the costs of conducting a monitoring and mitigation plan. The 
Water Board, at the May Board meeting directed that the Amendment 
not preclude the use of aquatic pesticides in Lake Tahoe, rather that 
discretion to approve such projects remain with the Board. Advances 
in herbicide design and technology, originated outside of Lake Tahoe, 
will not be prevented by the Amendment. 
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TS R1: The cost effectiveness of some measures has yet to be 
confirmed. That said, project proponents are required to demonstrate 
why non-chemical means are ineffective. This may include logistical, 
technical, or fiscal reasons. 
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TWSA R1: At its April and May Water Board Meetings, staff specifically 
asked the Water Board to provide direction on (1) whether Lake Tahoe, 
as a designated ONRW, should be explicitly excluded from exemption 
eligibility, (2) if exemption eligibility for projects within the Lake Tahoe 
Basin should be delayed until after staff and the Board have had time to 
examine the efficacy of our proposed regulatory approach and the control 
measures once they are in practice elsewhere in the Lahontan Region, 
and (3) if exemption eligibility for projects in Lake Tahoe should be 
limited to emergency situations only. The Water Board indicated that staff 
should retain the language as written, since it provides the Water Board 
discretion to consider projects for all waterbodies in our region for 
circumstances including those proposed for the protection of public 
health and safety and ecological integrity. On a project-by-project basis 
the Water Board will use its discretion to consider, grant, or reject an 
exemption request. See also LTSLT R2. 
 
Water Board staff agree that water purveyors should be involved when 
aquatic pesticide discharges have the potential to impact water supplies. 
To meet the needs of the water purveyors and to provide more protection 
for all surface water drinking intakes, we have added new and/or 
modified language to Chapter 4 of the Basin Plan under the section titled 
“Exemption Criteria for Aquatic Pesticide Use. These language edits are 
based on (1) comments from NDEP, CDPH, and TWSA during our May 
9, 2011 meeting, (2) written comments submitted by NDEP, CDPH, and 
TWSA, and (3) direction provided by the Water Board. For projects 
proposed in the Lake Tahoe Basin, the newly added language requires a 
project proponent to consult with potentially affected water purveyors 
prior to submitting the exemption request to the Water Board. The project 
proponent must supply the Water Board with a written response from the 
water purveyor(s) indicating (1) request for project modification (e.g., 
project design, monitoring, and or mitigation measures), or (2) consent 
with the project with no continued involvement. See also NDEP-Drinking 
Water R2 and NDEP-Drinking Water R7.  07-00249
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TWSA R2:  On April 8, 2011 Water Board staff met with TWSA 
regarding the proposed Basin Plan Amendment. At that meeting, 
TWSA recommended we engage staff from the Nevada Division of 
Environmental Protection (NDEP) – Bureau of Safe Drinking Water. 
Water Board staff began discussions regarding the Basin Plan 
Amendment with staff from NDEP's Bureau of Safe Drinking Water 
and Bureau of Water Pollution Control in April 2011 during the 
public review period for the Basin Plan Amendment. To actively 
involve NDEP, additional language has been added to the 
proposed Basin Plan Amendment which provides NDEP the ability 
to review proposals when projects affect interstate waters that exist 
within, or flow, to the State of Nevada. See also NDEP - Drinking 
Water R1.  07-00250
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Refer to TSWA R2 on previous page. 

TWSA R3:  Refer to NDEP - Drinking Water R2, NDEP - Drinking 
Water R4, and NDEP-Drinking Water R10 which require 
consideration of impacts to residents of the State of Nevada if so 
affected by the aquatic pesticide discharge. Additional requirements 
also require notification to downstream agricultural users, which may 
include Nevada entities. 

TWSA R4:  The Basin Plan Amendment does not provide the EPA 
definition of long-term because the Water Quality Handbook does not 
give an exact definition of long-term as it relates to an acceptable 
period of time in which water quality may be degraded. EPA 
recognizes the difficulty in distinguishing the time period assigned to 
short-term and long-term degradation given the variety of activities 
that might be proposed by a discharger (e.g., construction of a facility, 
increased discharge from a waste water treatment plant, vector 
control, etc.) Some activities, such as aquatic pesticide treatments, 
especially those that use slow-release chemicals, may require a 
longer period of temporary degradation to achieve the long-term 
benefit of the project.   

 07-00251



Comments Response 

 

 

TWSA R5:  Water Board staff acknowledges that aquatic pesticide 
discharges may impact surface water drinking intakes. To minimize 
any impacts the Basin Plan Amendment has incorporated language 
that requires the project proponent to engage any affected water 
purveyors so they may provide an initial review of the proposed 
discharge and consent to the project as proposed or request 
continued involvement in project development for purposes of 
reducing impacts to the drinking water supply. See also NDEP- 
Drinking Water R9 for guidance on delineating the geographic 
area of an affected water provider. This language has been 
incorporated in Chapter 4 of the Basin Plan in the section titled 
“Exemption Criteria for Aquatic Pesticide Use.” 
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USFWS-R1:  This assertion is incorrect. Each project that comes for 
an exemption request must address the temporal and spatial effects 
of that project as part of the exemption criteria to limit these effects. 

USFWS-R2:  Refer to NDEP- Drinking Water R1. 
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