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SETTLEMENT AGREEMENT AND RELEASE

 This Seftlement Agreement and Release (the “S é%tleinent Aéieemmt;’)- is rﬁaﬁde and entered
into by and between the People of “rhe State of Cahforma ex re! the Regxonal Watcr Quality Control
Board, San Diego Region (* ‘Plamhff" or “Regxonal Board”) and the Cityof San Dlego (“Defendant”
or “City”). The Regional Board and the City are sometimes ‘hereinafter collecnvely referred to as the .
“Parties,” or sép arately asa “Pa@.” The Parties al:é entering into ﬂﬁs Settlement Agreement based

. on their collective desire to Tesolve those claims between Plaintiff and Defendant in the People of the

State of California ex rel. Re g;ional Water Quality Control Board, San Diego Region . City of San
(Case No. 03-CV-1381- J(LSP)), (“the State s lawsuit.") | |
THEREFORE, for the consxderaﬁon recxted hercm which shall be all of the obli gatxons set

forth below, the Parties agree as follows: | .

L Since 1995, the City has dlscharced sewage and sewage effluent from its samtary

sewage collec‘mon system into waters of the state, including navigable waters of the Umted States and N

tributaries thercof within the San- Dlecro Reglon from the C1ty § sewage conveyance system |

upstream ofthe Clty s treatment plant(s) and into the City’s municipal separate storm sewer system,

. which ultimately discharges to coastal waters of the United States within the San Diego Region.

The Reéi onal Board cﬁntends that these discharges have violated the terms and conditions set forth

in waste dlschaxge reqmrements prescribed by the Regmnal Board in the following orders:

a Order Nos 95-106 and 2002-0025 [Natlonal Poﬂutamescharge Ehmmatlon System
- (“WNPDES”) number CA0107409_( NPDES requlrements for the Cuy s wastewater

treatment system (“NPDES POTW Reqmrements”)



b. Order No. 96-04, non-NPDES requiremmté governing the City's sewage conveyance
systern (“Sanitary Sewer Overflow Prohibition”); and
c. Order Nos. 90-42 and 2001-001 [NPDES mumber CASO 108758] NPDES
requirements- applicéble to the City’s Municipal Separate Storm S..ewer‘ Systam
(“MS4 Requirements™). |
The Regional Bo;ard issﬁed all of these waste discharge requirements under the Po;ter—Cologney
Water Qﬁality Control Act, Division 7, commencing with Section 13060, of the California Water
Code (“the Porter-Cologrie Act”). The NPDES POTW requirements énd the MS4 Tequirements
iﬁlplement applicable provisions of the federal Clean Water Act, 33 U.S.C. sections 1250, ef seq.,
and the federal NPDES program mandated by Section 402 of the Clean Water Act, 33 U S.C.1342,
pu.rsuant to Chapter 5.5 of the Porter—CoIogne Act, Cal. Wat. Code §13370, et seq. Thc NPDES |
POTW requirements were issued jomtly with the issuance by the United States Environmental
Protection Agency (“U.S. EPA™) of identical NPDES permlts that waived the- reqmrement for
secondary t;eatmcn’r of sewage as authorized by Section 301(h) of the Clean Water Act. (SeeCWA§
301(h) [33 U.S.C. § 1311(h)].) All of these orders .'contained --c'omplementa:y requirements
proh%biting dischafge of sewage from City’s sanitary sewage collection system upstre‘azﬁ of treatment
facilities. These discharges have been reported by the City of San Diego as required by Regional
Board Order No. 96-04. |
2. The Regional Board filed Case No. 03-CV-1381 because U.S. EPA instituted a.
lawsuit against City for civil penalties and jinjunctive relief arising from City’s alleged ongoing

violations of the Clean Water Act in United States of America v. City of San Diego, Case No. 03-

CV-1349 X (POR) (“EPA lawsnit”), which was consolidated with a ‘similar case brought by




environmental groups in'Sar; Diego Bavkeeper, et al. v. Citv of San Diego, Case No. 01-CV-0550B -

(POR) (“Baykeeper lawsuit.”) The Clean Water Act requires that the state must be joined as a party
whenever the United States brings a civil action against a municipality located in the state. [33

U.S.C. section 1319(e)]. Therefore, the Regional Board filed the State’s lawsuit, which was

consolidated by stipulation with the EPA. lawsuit and the Baykeeper lawsuit,

-3. The City has indicated it is entering into a Consent Decree to setile the EPA lawsuit
and the Baykeeper Iav'vsﬁit. The terms and definitions of any Consezﬁ Decree, judgment, or other
agreement entered (1) between those parties in the consolidated EPA and Baykeeper lav.vsuits, or(?) -
between the City and any other pérson, ﬁnﬁ, or entity, are not applicable to any 6f the terms of ﬂns

Settlement Agreement between the Regional Board and the City. Nothing in any Consent Decree,

Jjudgment, or other agreement filed in the consolidated EPA and Baykeeper lawsuits, or between the

City and any other person, firm, dr entity can be used by the City as an offset, or affirmative defense,
including but not limited to res judig:ata or collateral estoppel; as to anSr térm in ﬂﬁs Settlement
Agreement, or as to any unauthorized sewage spill, release, discharge, or overflow, or any “Sanitary
sewer overflow,” thét oceurs after October 1, ;'2004. Except as oﬁher\m'sé provided heréin, nothing in
thls Settlexnenf Agreement shall be inte,rpreted. to divest the Regionai Board of its independent
authority (édministraﬁve or otherwise) to régulate, monitor, and take enfofcement action afger
Octﬁber 1, 2004 regérdiﬁg any diséhzrges under its jurisdiction, including, but not limited to the

issuance, implementation, and enforcement of regulatory or enforcement Orders, whether listed in

| this Agreement or not. In addition, except as expressly stated in Paragraph 1 LA. of this Agreement,
' the State’s lawsuit and this Settlement Agreement and Release shall not be construed as 2 waiver by

*‘the Regional Board of its right and authority to irﬁp]ement, enforce, regulate or monitor, any

3




provisions of the Porter-Cologne Act, including Chapter 5.5 of thr; Porter-Cologne Act, and all other
: édnﬁinjsu‘ative, legal,lan'd equitable remedies available to Plaintiffs. Except as otherwise provided
herein, nothing in ﬁuis Settlement Agreement shall be construed as a waiver by the Cny ofany riéht
or defense that it mayhairg with resfxect to any such enforcement or regulatory action initjated by the |
RegionallBoard.' |

4. Nothing in this Settlement Agreement shall apply to past sewage spills or overﬂow;s
that have previbusly been the subject of completed enforcement actions by the Regional Board. In
addition, the Regional Board has required the City to comply with various and ongoing clean-up and
ébatcment orders and other adminiéu'ative decrees. None of the decrees, administrative 'orders or
previous paymezits shall in any way be‘affec’ced by this Setdgment Agreement. This Settlement
Agreement and the terms herein are separate\ and distinct from any oﬂier o}ders or payments
previously made by the City, which shall not bé affected by this Settlement Agreem.ent.i

5. Excepr as otherwise provided herein, this Settlement 'Ag;eement shall not be
construed to limit the rights of the Regional Board to obtain penalties Gr injunctive relief or to
implement regulations, under federal and state laws, regulations or permit conditions. Except as
otherwise provided herein, the Regional Board fu:t_k;er reserves all legal and equitable remedies,
: iﬁcludmg but not limited tol injunctive relief, to address any sewage spill or overflow, or any
unanthonzed actual or threatened. discharge, or threat of pollution or nuisance, or any imminent
endangerment to the public health or welfare or to the environment occﬁm'ng after October 1, 2004.
' Except as otherwise provide& herein, the City reserves ;my .an'd all ﬁghts it may have with respect to

the aforementioned rights of the Regional Board.




6. This Settlement Agreement is neithera permii‘ nor a modification of existing permits
or waste discharge fequire:ments under any federal, state or loc‘al law and in no way relieves the City
of its responsibilﬁies to comply with all applicable federal, state, and local taws and regulafions,
including plans, policies, and a&nids&aﬁve orders implementing those laws and reguiations.

7. This Settlemént Agreement does not ;elieve the City of any obligations to apply for,
obtain, and comply w1th the requirements of, any new or existing NPDES permit or requirements, or |
City’s duty to comply with the Clean Water Act, the Poﬁq—Cologne Act, and any other applicable
federal and state laws, regﬂaﬁons,, permits, and any ad:nirﬁétrative orders ijs"sued by the Regional
Board. |

g . EachPaxty is willing to enter into this Seftlement Agreement oniy upon the assurance
that the other Party is willing to comply with the obligations imposed under this Seﬁlement
Apgreement. |

S. | Within 30 days of the execution of this Settlement Agreement by the Parties, City
shall tender and deliver 1.2 million dollars ($1 200,000.00) as required by the Regmnal Board in fuil
satisfaction of Clty’s liability or potential liability for any past sewage spills or OVerﬂo.ws that have
not been the subject of prior enforcemént action by thg Regional Board, up to and ing:ludjng October
1, 2004, as limited by the express provisions of 511 other paragraphs contained in this Settlement

-Agreement: |
A. Two hundred thousand dollars (SZO0,00Q.OO) i)ayable to the State W.ater
. Resources Control Board Cleanup and Abatement Account (CAA);
" B. 'fwo thndred mxty thousand doilars ,(.$266,OOVO.OO) payable 1o the Soﬁthém ‘

© California Coastal Water Research Project for the purpose of conducting a Regional Board sediment




toxicity source analysis water quality pfoj ect in Chollas Creek;

C. Five hundred thousand dollars ($500,000.00) payable to an interest bearing escrow
account to fund water quality rglated monitoring in San Diego Bay and Mission Bay as directed by |
the Regional Board. | | |

D. Two hundred forty thousand dollars ($240,000) payable to the San Diego River
Conservancy for the purpose of providing funding for water quality related projects within the San

»Diggo ‘Rivér ‘Watershed. |
10. | Upbn receipt of all funds as described in paragraph 9 above, the Regional Board will
dismiss the State lawsuit with prejudicé, and will take no further enforcement action for gewage
spills or overflows that occurred ui: 10 aﬁd inéludjng OctoBer 1, 2004.
o 11. - The following releases shall become effective upon the Parties’ execution of this
Settlement Agreement and Release and the payment described in Pa:agfaph 9 deséribe& above.

‘A.  Release of City. The Regional Board, and its past and present agents, related

entiﬁes, emiployees, ﬁdﬁciaries, attorneys, SUccessors, assigns, afﬁliéfces, directoré, officers, members,
_ representatives, hereby forever releaseé, waives, and discharges Cify and its past and present agents,
related entities, employees, subsidiéxies, shareholders, partniers, fiduciaries, artomefs, SUCCESSOrS,
assigns, affiliates, directors, officers, members and representatives, and each of 'them, from any
- liability for sewage spills or overﬂo;vs up to and including October 1, 2004.

B. Release of Regional Board. The City, and its past and present agents, related

entities, employees, ﬁducia.ﬁes, attorneys, successdrs, assigns, affiliates, directors, officers, members,
representatives, elected officials, hereby forever releases, waives, and discharges the Regional Board

“and its past and present agents, related entities, employees, subsidiaries, shareholders, partners,



fiduciaries, attorneys, successors, assigns, affiliates, directors, officers, members and representatives,

and each of them, from any liability for sewage spills or overflows up to and including October 1,

2004.

C.  Reserved Claims. Notwithstanding any other provision of this Settlement

* Agreement, nothing in this Settlement Agreement is intended to .release ‘.Lhe Pafties from their
obli gatiohs under this Settlement Asreement, or to waive the Regional Board’s continuing
obligations imposed upon it by law. This settlement shall not limit or restrict the Regional Board, or
any otﬁer state agency, in the continuing exercis;e of its, or their, Acontinuin'g obligations to regulate
the City’s operation of its wastewater collection énd treatment system. Thé City reserves éll rights
that it may have to respond to any such action by the Regional Board, as described in Paragraphs 3
and 5 of'this Settlement Agreemen;:; |

D.  Civil Code section 1542 waiver. The Regional Board and the City

acknowledge that they are familiar with section 1542 of the California Civil Code, which provides:

A general release does not extend to claims which the creditor ddes |

not know or _sﬁspect to exist in his favor at the ﬁme of executing t.hé

reease, which if known by him must have materially affected his

' seitlement with the debtor.

The Regional Board and City, subject to the provisions and exclusions in this
Settlement Agreement hereby waive and relin&;uish any i ghts' or benefits they have under Califofnja
Civil Code section 1542 with respect to any other claims against each other arising from, or related

| to, any event described in Paragraph 1 occurring up to and through October 1, 2004.



12.  No Third Party Benefits. This Settlement Agreement is made for the sole benefit of
the Parties and no other person or entity shall have any rights or remedies under or by reason of this
Settlement Agreement unless otherwise expressly provided for herein.

13.  Entire Acreement. This Settlement Agreement constitutes the entire understanding

| between the Parties as to the subject mater hereof and may not be modified, amended, or terminated

except by written agreement signed by the Parties.

14, Approvals, Consents, Waivers. No approval, acceptance, or consent of a Party

required by any provision of this Settlement Agreement, nor any waiver of any required approval,
acceptance, consent or coridition, shall be deemed to have occwred until set forth in writing, signed
by the Party, and delivered to thé other Pé:ty. Any consent or approval by a Party in any single
instance shall not be deemed to be or construed or approfred in any like matter arising ata éjlbsequent
date. |

15.  Cooperation/Documentation. The Parties will, at their own cost and expense, execute

bsuch other instruments, documents, information and data as may be reasonably necessary for the
i)urp_oses of aﬁd to effectuate the terms of this Settlement Agreement.

| 16. Assi ent. Subject only to the éxi:ress restrictions contained in this Settlement
Agreement, all of the ﬁghts, duties and obligations contained in this Settlement Agreement shall

inure to the benefit of and be binding upon the Parties, and their successors and assigns.

17. Attbmeys’ Fees. Each Pafty shall bear its own costs and attomeys’ fees, and any
other expenses, related to all matters subject to resolution by this Settlement Agreement, including
such costs, fees, and expenses incurred for administrative procgedings,'litigaﬁon, and mediation. If

any Party brings an action to enforce the terms of this Settlement Agreement, or to declare rights




hereunder, the prevailing Party in such action shall be entitled to its reasonable attomeys’ fees and
costs, to be paid by the losing Party as awarded by the céurt or arbitrator.

18.  Headings. Headings herein are used for convenience of reference only and do not

 define or limit the_' scope of provisions of this Settlement Agreement.

19.  Severability. Ifany pmv‘ision of this Settlement Agreement, or part thereof, is held
invalid, void or voidable as against public policy or otherQise, the'invalidiiy shall not affect other .
provisions, or parts thereof, which maybe 'given effect without the invalid provision or part. To this
extent, the provisibns, and parts thereof, of this Settlement Agreement are decléred tobe sevembie.

20.  Reliance. Bach Party declares aﬁd represents that this Se’tﬂexﬁent Agreementis being
made without reliance upon any statement or represeﬁtéﬁon not contained herein of any other l?aity, ’
or of any agent or attorney of aﬁy other Party. Each Party represents to each other Party that it has
reviewed each term of this Settlement Agreement with ifs counsel and thatAit shall not dispute the
validity of this Settlement Agreement on the_ ground that it did not havé advice of its counsel.

21.  Controlling Law; Venue. This Settlement Agreement is being made and delivered .

and is intended to Bc perfofmed in the State of California and the execution, validity, construction,
and}performanc-e o.f this Settlement Agreement shall be consirued and enforced in accordance with
. the laws of the State of California. This Settlement Agreement shall be deemed made énd entered |
into in San Diego County, which shall be the exclusive venue for any action relating t§ this

Settlement Agreement.

22.  Warranties of Authorities and Against Prior Assicnments. Each person who signs

this Settlement Agreement on behalf of a Party warrants and represents to every other Party thathe or

she has the authority to make this Settlement Agreement on behalf ofthe other Party for which he or
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she signs. Each of the Parties to this Settlement Agreement represents and warrants that it is the sole
and exclusive owner of the rights, claims and causes of action heréﬁ released and that it has not
hcretofére assigned or transferred or purported to assign or transfer to any other person or entity any
obligations, rights, claims, or causes of action herein released. |

23.  Counterparts. This Settlement Agreement may be signed in counte:paﬁs, each of
which shall be deemed an original, and not merely a reciial. This Settlement Agreement |
supersedes all prior representations and agreements, if any, between the Parties or their ]egai
counsel regarding its subject niatter.

24. ixuteg;éﬁox;. This is an integrated agreement. The terms of this Settlement Agreement
are contractual, and not merely a recitai. This Settlement Agreement supersedes all pri&
;representations and agreements, if any, between the Parties or their legal counsel regarding its subject

matter.’

25.  Knowing, Free and Voluntary Making. The Parties vhave read the Settlement
Agreement, and acknowledge that they l_cnow and fully understand its contents. The Parties
- acknowledge that they have fully discussed this Se&leﬁaent Agreement with their respective attorneys
and fully understand the consequences of this Settlement Agreement. The Parties haw;e relied and are
relying solely upon their own judgment, belief and knowledge .of the naﬁue, extent, effect and
consequences relating to this Seftlement Agreement and/or upon the advice. of their own legél
counsel conccrﬁing the legal and income tax consequences of this Settlement Agreement. The

Parties will execute the Settlement Agreement freely and voluntarily.
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26.  Notices. Notices concerning this Settlement Agreement shall be sentby certiﬁed mail
to the followmg addresses. Any party may notify the other parties of a change of notice address by
letter sent by certified mail.

John Robertus, Executive Officer

Regional Water Quality Contro] Board, San Diego Region

9174 Sky Park Court, Suite 100

San Diego, CA 92123-4340

Scott Tulloch, Metropolitan Wastewater Department Director

-City of San Diego

9192 Topaz Way, MS 9014

San Diego, CA 92123-1119

IN WITNESS WHEREOF, this Settlement Agreement and Release is executed by the Parties
acting by the through each Party’s authorized agent lis’ted below:

DATED: REGIONAL WATER QUALITY CONTROLBOARD,
SAN DIEGO REGION

By:

John Robertus
Executive Director

DATED: “THE CITY OF SAN DIEGO
~By: | ﬁw’ ’WN ' %/3:/05'

Richard Mendes
Deputy City Manager
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