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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN DIEGO REGION 


REVISED 


TENTATIVE INVESTIGATIVE ORDER NO. R9-2011-0033 


AN ORDER DIRECTING CITIZENS DEVELOPMENT CORPORATION, 

DEBTOR AND DEBTOR IN POSSESSION 


TO SUBMIT TECHNICAL REPORTS PERTAINING TO 

INVESTIGATION OF LAKE SAN MARCOS 


NUTRIENT IMPAIRMENT 

SAN DIEGO COUNTY 


This Order is issued to Citizens Development Corporation, Debtor and Debtor in 
Possession (CDC) based upon provisions of California Water Code (Water Code) 
sections 13267 which authorizes the California Regional Water Quality Control Board, 
San Diego Region (hereinafter "Regional San Diego Water Board") to issue an 
investigative order requiring technical reports. The Regional Board finds that: 

1. 	 This Investigative Order is based on (1) California Water Code (Water Code) 
section 13000, et seq., including sections 13267 and 13304; (2) the Federal 
Water Pollution Control Act (hereinafter "Clean Water Act" or "CWA") including 
section 303(d) and section 319 of the Clean Water Act; (3) applicable state and 
federal regulations; (4) all applicable provisions of statewide Water Quality 
Control Plans adopted by the State Water Resources Control Board ("State 
Board"); (5) the Water Quality Control Plan for the San Diego Basin (Basin Plan) 
adopted by the Regional San Diego Water Board, including beneficial uses, water 
quality objectives, and implementation plans contained therein for the protection 
of waters of the state; (6) State Board policies, including State Board Resolution 
No. 68-16 (Statement of Policy with Respect to Maintaining High Quality of 
Waters in California) and State Board Resolution No. 88-63 (Sources of Drinking 
Water), Resolution No. 92-49 (Policies and Procedures for Investigation and 
Cleanup and Abatement of Discharges under California Water Code section 
13304); and (7) relevant standards, criteria, and advisories adopted by other 
State and federal agencies. 

BACKGROUND 

2. 	 Lake San Marcos (Lake) is a privately owned impoundment located in the 
southwest corner of the Richland hydrologic subarea (HSA) (Basin No. 904.52). 
San Marcos Creek, a principal tributary to the Lake, is located upstream of the 
Lake in both the Richland HSA and the Twin Oaks HSA (Basin No. 904.53). The 
Lake is located in the north central portion of San Diego County. The Creek 
begins at its headwaters in the City of Escondido, travels trough the City of San 
Marcos, before arriving in the Lake. 
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3. 	 The Lake was created in 1951 after impounding water from San Marcos Creek 
(Creek) behind the dam. Because the Lake elevation remains relatively constant 
throughout the dry season, in addition to surface water flows, groundwater is 
believed to be a significant contributor to Lake water levels. 

4. 	 The Lake is a thermally stratified eutrophic water body with high concentrations of 
nutrients in the sediment. The dissolved oxygen concentrations in the Lake 
drastically decrease during the spring, summer, and fall months when the Lake is 
stratified. The dissolved oxygen concentrations mix during the winter months 
bringing the anoxic nutrient rich bottom water to the surface causing fish kills, 
algae blooms, and nuisance odors. The Lake's poor water clarity limits aquatic 
plant growth. Documented conditions of pollution also include the presence of 
cyanobacteria toxins. 

5. 	 The State Board issued License for Diversion and Use of Water, License 7224, 
Permit 6305 (hereafter 'Water Rights License"), to Citizens Development 
Corporation on March 30, 1965. Pursuant to CDC's Water Rights License, 
attached hereto as Exhibit A, CDC is authorized to impound water from San 
Marcos Creek and to use a maximum of 480 acre-feet per year for irrigation 
purposes on identified lands. The Water Rights License to appropriate water 
stipulates that water from the Creek may only be impounded bet'.fJeen from 
November 1st aAG-to "about" April 30 of the succeeding year. CDC's 
impoundment and use of water under the license "are subject to the continuing 
authority of the [State VVater Board] in accordance with law and in the interest of 
the public welfare to prevent waste, unreasonable use, unreasonable method of 
use or unreasonable method of diversion of said water." (See Attachment A-;) At 
the request of the Regional San Diego Water Board's Executive Officer the State 
Board's Division of Water Rights recently conducted a field compliance audit at 
the Lake as CDC has been using the Lake for recreational purposes and not just 
for irrigation purposes. The Division also reviewed CDC's Lake maintenance, 
monitoring and reporting practices and will issue a report later this year. 

6. 	 Water Code section 13050, subdivision (e) defines "waters of the state" as "any 
surface water or groundwater, including saline waters, within the boundaries of 
the state." The Basin Plan for the San Diego Region designates beneficial uses 
and establishes water quality objectives to protect those uses for waters of the state 
within the San Diego Region. It also establishes implementation plans to implement 
water quality objectives." Lake San Marcos and San Marcos Creek are waters of 
the state. 

7. 	 Groundwater in the Richland Hydrologic Subarea (HSA) (Basin 904.52) of the 

San Marcos HA which includes groundwater underlying and hydrologically 

connected to the Lake has designated beneficial uses 1 suitable for sources of 


1 Basin Plan, Table 2-2, Footnote 7 .. These beneficial uses do not apply to HSA 4.51 and HSA 4.52 
between Highway 78 and EI Camino Real and to all lands which drain to Moonlight Creek, Cottonwood 
Creek and to Encinitas Creek and this area is excepted from the sources of drinking water policy. The 
beneficial uses for the remainder of the subarea are as shown." 
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municipal, agricultural, and industrial supply water. These uses include, but are 
not limited to, municipal water supply systems, irrigation to support farming, 
horticulture, stock watering, and industrial supply water (dependent on water 
quality). 

The Basin Plan designates the following beneficial uses for the inland surface 
water of the Creek but exempts the Creek fron, having municipal (MUN)2 
beneficial uses. The Lake impounds Creek waters and therefore possesses the 
same beneficial uses as designated for the Creek. 

a. Human Health 
i. Contact Water Recreation 
ii. Non-Contact Water Recreation 

b. Aquatic Dependent Wildlife 
i. Support Warm Water Ecosystems 
ii. Wildlife Habitat 

c. Other 
i. Agricultural Supply 

8. 	 Section 303(d) of the CWA requires states to identify waters or segments of 
waters that do not or are not expected to meet water quality standards after 
implementing technology based controls (referred to as the 303(d) list). For 
identified waters the state must establish the total maximum daily load or TMDL 
at a level necessary for the impaired waters to achieve the applicable water 
quality standards. 

9. 	 The Lake and the Creek are listed as impaired water bodies and appear on the 
San Diego Water Board CWA Section 305(b) Surface Water Quality Assessment 
and Section 303(d) List of Water Quality Limited Segments 2008 Integrated 
Report. The Lake is listed as impaired because levels of ammonia as nitrogen, 
phosphorous, and nutrients do not meet water quality standards. The Creek is 
listed as impaired because the levels of phosphorous, DOE, toxicity, sediment 
toxicity, and selenium do not meet water quality standards. 

REGULATORY CONSIDERATIONS 

10. 	 Water Code section 13304, subdivision (a) states that: 

Any person who has discharged or discharges waste into the waters of this 
state in violation of any waste discharge requirement or other order or 
prohibition issued by a regional board or the state board, or who has caused 
or permitted, causes or permits, or threatens to cause or permit any waste to 
be discharged or deposited where it is, or probably will be, discharged into the 
waters of the state and creates, or threatens to create, a condition of pollution 
or nuisance, shall upon order of the regional board, clean up the waste or 

2 Basin Plan, Table 2-2 
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abate the effects of the waste, or in the case of threatened pollution or 
nuisance, take other necessary remedial action, including, but not limited to, 
overseeing cleanup and abatement efforts. A cleanup and abatement order 
issued by the state board or a regional board may require the provision of, or 
payment for, uninterrupted replacement water service, which may include 
wellhead treatment, to each affected public water supplier or private well 
owner. Upon failure of any person to cornply with the cleanup or abatement 
order, the Attorney General, at the request of the board, shall petition the 
superior court for that county for the issuance of an injunction requiring the 
person to comply with the order. In the suit, the court shall have jurisdiction to 
grant a prohibitory or mandatory injunction, either preliminary or permanent, 
as the facts may warrant. 

11. 	 The State Board has adopted Resolution No. 92-49, the Policies and Procedures 
for Investigation and Cleanup and Abatement of Discharges Under [Water Code] 
Section 13004. This Resolution sets forth the policies and procedures to be used 
during an investigation or cleanup of a polluted site and requires that cleanup 
levels be consistent with State Board Resolution No. 68-16, the Statement of 
Policy with Respect to Maintaining High Quality of Waters in California. 
Resolution No. 92-49 and the Basin Plan establish cleanup levels to be achieved. 
Resolution No. 92-49 requires waste to be cleaned up to background, or if that is 
not reasonable, to an alternative level that is the most stringent level that is 
economically and technologically feasible in accordance with California Code of 
Regulations, title 23, section 2550.4. Any altemative cleanup level to background 
must: (1) be consistent with the maximum benefit of the people of the state; (2) 
not unreasonably affect present and anticipated beneficial use of such water; and 
(3) not result in water quality less than that prescribed in the Basin Plan and 
applicable Water Quality Control Plans and Policies of the State Board. 

12. 	 Water Code section 13267, subdivision (a) states that: "A regional board, in 
establishing or reviewing any water quality control plan or waste discharge 
requirements, or in connection with any action relating to any plan or requirement 
authorized by this division, may investigate the quality of any waters of the state 
within its region." 

13. 	 Water Code section 13267, subdivision (b)3 provides that: 

[i]n conducting an investigation specified in [Water Code section 13267,] 
subdivision (a), the regional board may require that any person who has 
discharged, discharges, or is suspected of having discharged or discharging 
waste within its region . . . shall furnish, under penalty of perjury, technical or 
monitoring program reports which the regional board requires. The burden, 
including costs, of these reports shall bear a reasonable relationship to the need 

3 Water Code section 13267, Authority to Require Investigative Reports and Inspections. 
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for the report and the benefits to be obtained from the reports. In requiring those 
reports, the regional board shall provide the person with a written explanation 
with regard to the need for the reports, and shall identify the evidence that 
supports requiring that person to provide the reports. 

14. 	 As detailed above in Finding Nos. 7 and 8!;!, the Lake and the Creek are listed as 
impaired water bodies on the state's CWA Section 303(d) List. The Lake is listed 
as impaired because levels of ammonia as nitrogen, phosphorous, and nutrients 
(collectively Nutrients) do not meet water quality standards. The Creek is listed 
as impaired because the levels of phosphorous, DOE, toxicity, sediment toxicity, 
and selenium do not meet water quality standards. 

15. 	 Affecting the beneficial uses of waters of the state by exceeding applicable water 
quality objectives constitutes a condition of pollution as defined in Water Code 
section 13050, subdivision (I). 

16. 	 Under Water Code section 13050, subdivision (m), a condition that occurs as a 
result of disposal of wastes, is injurious to health or is indecent or offensive to the 
senses, or is an obstruction to the free use of property, and affects at the same 
time any considerable number of persons, is a nuisance. 

17. 	 Uncontrolled and/or unidentified discharges of the pollutants described below 
have caused, cause and threaten to continue causing a condition of pollution and 
nuisance in the Creek and in the Lake. Low dissolved oxygen Lake conditions 
mix during the winter months bringing the anoxic nutrient rich bottom water to the 
surface causing fish kills, algae blooms, and nuisance odors. The Lake's poor 
water clarity limits aquatic plant growth. Documented conditions of pollution also 
include the presence of cyanobacteria toxins. 

18. 	 Known and suspected sources of impairment of the Lake include the following: 

a. 	 Storm Water and Non-Storm Water Discharges: The Lake receives 
discharges of waste from urban and suburban areas, private golf courses, 
agricultural land uses, and open space. Direct and indirect discharges of 
pollutants to the Lake occur from natural sources and anthropogenic 
activities, such as, improper waste disposal, poor and/or unmanaged 
landscaping practices from commercial, recreational, and residential sites, 
sanitary sewer overflows, septic system failures, groundwater infiltration, 
from the presence and operation of the dam,4 and other non-point source 
discharges during storm events and dry weather conditions. In addition, 
because groundwater flows help to maintain Lake levels through much of 

4 See, Lake Madrone Water District v. State Water Resources Control Board (March 30, 1989) 209 
Cal.App. 3d 163, 168, where the court found that the district's dam creates a man-made artificial location 
where sediment concentrates and in doing so, it changes an innocuous substance into one that becomes 
harmful to aquatic life, thus the court determined that the dam is a producer of waste. The court assumed 
that the dam is a non-point source of pollution and noted that Congress intended that these sources are 
subject to regulation by the states, which are regulated in California by Water Code section 13304. 
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the year, pollutant transport via groundwater is likely a significant 
contributor to the Lake's impairment. 

b. 	 Contribution of the Dam to Nutrient Impairment: Information in the 
Regional Board's files documents that the dam serves as a sediment trap, 
reducing sediment load to downstream reaches of the watershed. In a 
2010 study of the available water quality data and related information for 
the Lake, it was noted that in addition to trapping sediment behind the 
dam, particulate forms of nutrients are retained in the Lake sediment. 
This trapping of nutrient enriched sediment can lead to long term 
biogeochemical recycling of nutrients from the sediment to the water 
column. For the Lake, the study concluded that internal loading of 
nutrients from bottom sediments can account for more than 95 percent of 
the overall annual nutrient loading to the water column. The author of the 
study, Dr. Michael Anderson, retained by some of the Voluntary Parties 
and CDC, noted that the Lake experiences stratified temperature 
gradients that reduce the dissolved oxygen concentrations in the cooler 
bottom water. These algal blooms impair the ecology and water quality of 
the Lake.5 

19. 	 Proper operation and maintenance of the Lake and the dam is critical for 
sustaining healthy physical, chemical, and biological water quality conditions in 
the Lake. Activities associated with proper Lake management include, but are 
not limited to, ongoing monitoring of Lake water volume and water quality, 
ensuring adequate Lake circulation, tracking and controlling water bypass over or 
through the dam to avoid prolonged conditions of standing water (which promote 
Lake stratification and eutrophication), and pollutant source control measures to 
minimize pollutants discharge to the Lake. 

20. 	 The Regional San Diego Water Board has identified numerous governmental 
entities as potentially responsible9 for some of the past and ongoing Nnutrient 
discharges to the Lake and Creek. Most of these entities (Voluntary Parties) 
have entered into a voluntary agreement with the Regional San Diego Water 
Board (in lieu of receiving an investigative or other enforcement order) to conduct 
work necessary to reasonably achieve abatement of the nutrient impairment to 
the Creek and Lake.7 While CDC participated in some of the negotiations with 

5 Anderson, Michael A., Water Quality Management in Lake San Marcos: Analysis of Available Data, 
Final Report, Feb 3, 2010. 

i Other v.<ork parties Gurrently inGlude the members of the PartiGipation Agreement, inGluding the County 
of San Diego, City ef San MarGos, City of ESGondido, California Dopartment of Transportation, San 
Marsos Unified SGhool DistriGt, and ValieGitos V'/ater DistriGt (the "Members"); and through a Cooperation 
Agreement with the City of ESGondido and the Members (GolleGtively, the "Voluntary Parties"). Other 
potentially responsible parties may be joined voluntarily or by an enforGement order in the future. 

7 Voluntary Parties The Members of the PartiGipation Agreement as of l\ugust 2011 include the City of 
San Marcos, the County of San Diego, California State University San MaGrosSan Marcos Unified School 
District, CalTransJ, and Vallecitos Water District through a Participation Agreement. and the City of 
Escondido. through a separate Cooperation Agreement. The related voluntary agreement with the 
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the Voluntary Parties and the Regional San Diego Water Board, as well as 
separately with the Voluntary Parties, by June 2011, it became clear that CDC 
and the Voluntary Parties were unable to reach an agreement to include CDC in 
the voluntary approach. The Voluntary Parties have already initiated efforts to 
identify the source( s) and magnitude of nutrient pollution to the Creek and the 
Lake and are developing a public participation plan for this work effort. 

21. 	 The Voluntary Parties' work effort is broad in scope but does not include 
performance of investigative work and preparation of technical reports set forth in 
the directives of this Order. Instead, the requirements of this Order are narrowly 
tailored and directed to CDC which is uniquely situated as Lake owner, water 
rights license holder for the Lake and adjacent landowner to bear responsibility 
for and perform the directives set forth herein. 

CDC's Liability 

22. 	 The Regional San Diego Water Board has authority under Water Code section 
13267 to require a technical report from any individual or entity "suspected" of 
having discharged or discharging waste within the San Diego Region when there 
is an investigation into the quality of waters of the state within the region. CDC is 
named in this Order because evidence in the record shows that it "has 
discharged, discharges, or is suspected of having discharged or discharging ... 
waste" within the San Diego Region. 

23. 	 "Evidence" for purposes of Water Code section 13267 "means any relevant 
evidence on which responsible persons are accustomed to rely in the conduct of 
serious affairs, regardless of the existence of any common law or statutory rule 
which might make in1proper the admission of the evidence over objection in a civil 
action" (Wat. Code § 13267, subd. (e).) 

24. 	 The meaning of "discharge" under the Water Code, Division 7, includes not only 
the initial introduction of waste into the environment, but also the continued 
migration and spread of waste, including the migration of waste from soil to water 
and from polluted ground water to clean groundwater. (State Board Order WQ 
86-2 [Zoecon Corp.].) 

25. 	 Waste is broadly defined in the Water Cod~ as including "sewage and any and all 
other waste substances, liquid, solid, gaseous, or radioactive, associated with 
human habitation, or of human or animal origin, or from any producing, 
manufacturing, or processing operation, including waste placed within containers 

Regional San Diego Water Board is contained in Addendum B to the Participation Agreement. W--a:RG 
while the City of Escondido is not a signatory to Addendum Bthe Participation Agreement, they have 
committed to work in cooperation with the Members through a cooperation agreement and the Regional 
BGaffi. 
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of whatever nature prior to, and for purposes or, disposal." (Wat. Code § 13050, 
subd. (d).) 

26. 	 Owners, lessees and operators of a property that is a source of discharge of 
pollutants are liable for the discharge even if they did not own, lease or operate 
the property at the time of the initial discharge of pollutants. (State Board Order 
WQ 86-2 [Zoecon Corp.].) The State Board, in interpreting Water Code section 
13304, has consistently held that landowners are responsible for the condition of 
their property. The State Board has concluded that where the landowner has 
knowledge of the discharge and sufficient control of the property, the landowner 
should be subject to a cleanup order under Water Code section 13304. (Se&.,
e.g., State Board WQ Order Nos., 84-6, 86-18, 89-1, and 89-8.) The same logic 
extends to liability for investigations under Water Code section 13267. 

27. 	 CDC now as Debtor in Possession in Bankrupt.Qy No. 10-15142-LT11 in the 
United States Bankruptcy Court for the Southern District of California, owns the 
land underlying the Lake. Groundwater discharges into the Lake waters have 
occurred and continue to occur and contribute, or are suspected of contributing 
pollutants to the Lake. 

28. 	 CDC as Debtor in Possession owns land adjacent to the Lake, including 
approximately 252 acres of land within the Creek watershed, which includes the 
Lake, Lakefront land, the dam, and the Lake San Marcos Resort & Country Club. 
Lake San Marcos Resort and Country Club is located immediately adjacent to the 
shores of the Lake. Irrigation runoff and storm water discharges from the private 
Country Club golf course owned and operated by CDC as well as from 
surrounding areas contributes pollutants to the Lake and constitutes a discharge 
of waste within the San Diego Region. Wet weather sampling data, collected by 
the San Diego County Copermittees pursuant to the requirements of Order No. 
2007-001 (MS4 Stormwater Permit) is evidencing substantial nutrient loading to 
the Creek and the Lake. 

29. 	 For the reasons established in Findings 2 through 28, CDC has discharged, 
discharges or is suspected of having discharged or discharging waste within the 
San Diego Region. 

30. 	 The technical reports required by this investigative order are needed to provide 
information to the Regional San Diego Water Board regarding discharges of 
waste caused by CDC and their impact on water quality and beneficial uses of 
the waters of the State. More specifically, the technical reports required by this 
investigative order are needed to provide the San Diego WaterRegional Board 
with information on the existing physical, biological, and chemical conditions and 
processes of the Lake, the nature and extent of pollution conditions in the Lake, 
information on Lake operations and management and the how the existence and 
operation of the dam affects Lake water quality. The information CDC is required 
to provide is necessary to (1 ) identify sources of nutrients in the surface and 
ground water discharged to the Lake, (2) assess the impact of the dam on the 
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Lake water quality and beneficial uses, (3) develop a Lake water and nutrient 
budget, (4) allow proper assessment of Lake chemistry, bathymetry, and 
sediment depth, and (5) characterize Lake ecology. All of this information will be 
used to assist in the development and implementation of a plan to achieve 
nutrient abatement sufficient to -reasonably protect designated beneficial uses 
for the Lake and the Creek, in conformance with the Basin Plan. 

31. 	 Subsequent cleanup activities are expected to occur either voluntarily, or through 
a Cleanup and Abatement Order under Water Code section 13304 issued to one 
or more parties responsible for nutrient discharges. Collectively, these actions 
will result in the restoration and protection of water quality necessary to protect 
the designated beneficial uses of the Creek and Lake. CDC and those parties 
paying lease or user fees to CDC will benefit directly from improved Lake water 
quality that results from abatement of impaired conditions. Benefits will include, 
but not be limited to, improved Lake aesthetics and removal of nuisance odors. 
Improved Lake aesthetics may also increase property values. Lake water quality 
improvement, pollutant source control, and improved Lake management may 
allow the San Diego WaterRegional Board to avoid expending resources 
developing a TMDL and Waste Load Allocation (WLAs) for the Lake and Creek. 
While no specific cost for the required reports has been established, the fleeQ 
fefcost of the required investigation and eventual remediation is 'Nell established, 
they are estimated at $459,00o§. The required investigation is as limited as 
possible and is consistent with the investigative work being performed by the 
Voluntary Parties. The results of the collective investigative work is necessary to 
appropriately characterize the condition of the Lake as well as to identify other 
sources of pollutants to the Lake and to inform the most cost effective remedial 
options to restore the water quality objectives and beneficial uses of the Lake. 
Therefore, the burden of providing the reports required under this Order bears a 
reasonable relationship to the need for the reports and the benefits to be 
obtained from the reports. 

OTHER CONSIDERATIONS 

32. 	 CDC filed a petition for bankruptcy protection in August 2010 (Case No.1 0
15142-L T11). On June 28, 2011, the San Diego WaterRegional Board filed a 
protective proof of claim in the bankruptcy case. (See Attachment B-;-) The 
supplemental statement supporting the protective proof of claim describes the 
San Diego Water Regional Board's authorities to implement and enforce 
environmental laws within its jurisdiction. As stated in the proof of claim, the San 
Diego WaterRegional Board believes that CDC is required to manage and 
operate the property in its possession in compliance with all valid state and 
federal environmental laws. (28 U.S.C. § 959(b).) CDC's obligations under this 
enforcement order issued pursuant to the San Diego WaterRegional Board's 

8 This estimate is a subset of a budget provided by the Voluntary Parties to perform the entire diagnostic 
scope of work. Actual costs for CDC may be more or less than this amount. It is anticipated that CDC 
would benefit from cost-sharing! by working cooperatively with the Voluntary Parties. 
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regulatory powers and authorities are akin to injunctive obligations and thus are 
not claims as defined in the Bankruptcy Code. 

33. 	 While the San Diego WaterRegionai Board is proceeding to work with most other 
dischargers and potential dischargers on a voluntary basis under an agreement 
to perform work in lieu of issuing an investigative order to those parties, CDC was 
unable to reach agreement with the parties to the voluntary agreement. 
Moreover, as Lake owner and water rights license holder, CDC is uniquely 
positioned to perform the investigative work required by this Order and to take 
steps to alleviate and ameliorate conditions of impairment through 
implementation of appropriate Lake management and operations. Accordingly, 
the San Diego WaterRegional Board finds that in light of CDC's continuing 
obligations to comply with applicable environmental laws and the need to initiate 
investigative work as a prerequisite to remedial work at the Lake, it is appropriate 
that this Order to be issued at this time, despite CDC's status as a bankrupt 
debtor in possession. The Bankruptcy Court should be made aware as soon as 
possible of the San Diego Water Board's final order in this matter in light of the 
pending hearing on CDC's June 30. 2011, Disclosure Statement later this year. 
Because the Bankruptcy Court is scheduled to consider confirming CDC's Plan of 
Reorganization on or about October 6, 2011, it is important that this order be 
issued to CDC prior to September 30,2011. 

34. 	 Pursuant to Water Code section 13304(c), and consistent with other statutory and 
regulatory requirements, including not but limited to Water Code section 13365, 
the San Diego WaterRegional Board is entitled to, and will seek reimbursement 
for, all reasonable costs actually incurred by the San Diego Water Regional 
Board to investigate unauthorized discharges of waste and to oversee cleanup of 
such waste, abatement of the effects thereof, or other remedial action, required 
by this Order. 

35. 	 Adoption of this Order is an enforcement action taken by a regulatory agency and 
is categorically exempt from the provisions of the California Environmental 
Quality Act (CEQA) (Public Resources Code section 21000 et seq.) in 
accordance with California Code of Regulations, title 14, section 15321 (a)(2). 
The implementation of this Order is also an action to assure the restoration of 
natural resources and/or the environment and is exerrlpt from the provisions of 
the CEQA, in accordance with California Code of Regulations, title 14, sections 
15307 and 15308. The implementation of this Order also constitutes basic data 
collection, research and/or resource evaluation activities which do not result in a 
serious or major disturbance to an environmental resource, and is exempt from 
the provisions of the CEQA, in accordance with California Code of Regulations, 
title 14, section 15306. This Order requires subrrlittal of detailed reports and 
plans that address investigative activities. The San Diego WaterRegional Board 
intends to address CEQA compliance as necessary based upon proposed 
remediation activities under this or a subsequent enforcement order. 
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36. 	 The Executive Officer may add additional responsible parties to this Order 
without bringing the nlatler to the San Diego WaterRegional Board for a hearing, 
if the Executive Officer determines that additional parties are liable for the 
investigation required by this Order. All dischargers named in this Order and any 
responsible parties proposed to be added shall receive notice of and shall have 
the opportunity to comment on, the additional of responsible parties. 

IT IS HEREBY ORDERED, pursuant to section 13267 of the California Water Code, 
that Citizens Development Corporation and its agents, assigns and successors, in order 
to meet the provisions contained in Division 7 of the Water Code and regulations, plans 
and policies adopted thereunder, must comply with the following directives: 

A. 	 Lake San Marcos Nutrient Impairment Investigation Workplan (Workplan): 
CDC must prepare a Workplan that describes the sampling program, data collection 
effort, and analyses CDC will take to investigate nutrient impairments in the Lake. 
The Workplan must be received by the San Diego Water Board no later than 5:00 
pm on December 1, 2011. The Workplan must contain the following: 

1. 	 Site Conceptual Model: The Workplan shall include a Site Conceptual Model 
(SCM)9. Ib.!LSCM shall identify 'Nhat is kno'Nn about the Lake nutrient 
impairment and set out a plan to fill gaps in data. The SCM nlust, at a minimum 
include, identification of.:- known and suspected sources of nutrient impairment 
(spatially and temporally); Lake and characterize the extent of nutrient impacts in 
the LakeJ.; nutrient nutrient fate and transport pathways \vithin the LakeJ.r human 
and ecological receptors of nutrient loads rJ. existing data gaps; and provide 
recommendations for the next phase of investigation and/or abatement. 

2. 	 Summary of Previously Conducted Investigations: Summarize all previously 
conducted nutrient impairment and other related nutrient impairment 
investigations in the Lake and in the Creek segment( s) that receive nutrient 
discharges directly from CDC privately owned facilities. This information should 
be used to inform the SCM. 

3. 	 Lake Water Balance: Sampling to analyze water balance in the Lake. The 
Workplan must include, but not be limited to, measurement of water flow 
volumes from all known and suspected surface water and ground water inputs 
and discharge locations. The Workplan must also include sampling measuring 
water flow volumes of any water inputs to the Lake that result from pumping of 
ground water. 

4. 	 Nature and Extent of Lake Nutrient Impairments: Sampling to determine the 
nature and extent of nutrient impairments in the Lake including affects effects of 

9 Site Conceptual Model is a written and/or pictorial representation of an environmental system and the 
biological, physical and chemical processes that determine the transport and fate of contaminants 
through environmental media to environmental receptors and their most likely exposure modes. 
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seasonal influences. The Workplan must include, but not be limited to, 
characterization of Lake bathymetry, identification of presence and absence of 
biological indicators, taxonomic identification, flora/fish/wildlife identification, 
water quality, and sediment quality. 

5. 	 Lake Nutrient Loading: Sampling to quantify nutrient loading to the Lake during 
both wet weather and dry weather conditions. Data collected must be 
sufficiently robust (e.g. number of samples and sample locations) to permit CDC 
to quantify the nutrient loading to the Lake from both surface water and ground 
water inputs. 

6. 	 Lake Operations: Describe and quantify past and present Lake operations 
including, but not limited to, recreational uses, land management activities, 
landscaping practices around the Lake, fertilizer and pesticide use around the 
Lake, and Lake water bypass and retention practices. 

7. 	 San Marcos Dam Properties. Operation and Maintenance: Describe and quantify 
the physical parameters of the dam, past and present dam operations (e.g. 
retention or release of water and/or sediments), and maintenance activities. 

8. 	 Map: Graphically described the locations of all known and suspected nutrient 
inputs to the Lake (e.g. storm water runoff, non-storm water flows, and ground 
water infiltration) and discharges from the Lake (e.g. seepage through the dam 
and losses to ground water transport). The map should also include locations of 
all CDC privately owned facilities and any storm water conveyance 
i nfrastructu re. 

9. 	 Sampling and Analysis Plan: Describe proposed sampling methodologies, 
chemical analyses, sample methods, and sampling locations for all proposed 
investigate work. Contingencies for collection of additional samples should be 
proposed in the Workplan. All data collected under this Order shall be collected 
in a manner that meets the data collection protocols established and approved 
by the San Diego Water Board (VVator Board) under the Surface Water Ambient 
Monitoring Program (SWAMP) Guidelines, pursuant to a Quality Assurance 
Project Plan (QAPP) developed by CDC and approved by the San Diego Water 
Board. 

B. 	Lake San Marcos Nutrient Impairment Investigation Report: CDC must prepare 
a Nutrient Impairment Investigation Report (Report) that describes the results of 
work performed in accordance with the Workplan required in Directive A of this 
Order. The Report must be received by the San Diego Water Board no later than 
5:00 pm on December 1,2012 and must contain the following information: 

1. 	 Site Conceptual Model (SCM): Description of the final SCM and how it was used 
to direct the investigative work. 
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2. 	 Maps and Graphics: Maps and graphics may be used to describe any of the 
following, Lake configurations, watersheds, Lake impairments, nutrient loads, 
water budgets, nutrient budgets, in-lake processes, and Lake management. 

3. 	 Surface Water Nutrient Load: Description of nutrient load to the Lake via surface 
water during both wet weather and dry weather conditions. This discussion shall 
include information on how land use, runoff rates, and drainage within the 
watershed affect the nutrient load to the Lake. This discussion shall further 
accurately characterize and quantify all nutrient load preferential pathways that 
may affect nutrient flow and concentrations to the Lake. 

4. 	 Groundwater Nutrient Load: Description of nutrient load contributed to the Lake 
via groundwater. This description shall include the location of existing monitoring 
wells (if any) used to determine groundwater sources of nutrients, proposed 
location of additional monitoring wells needed to further characterize nutrients in 
groundwater beneath and around the Lake, subsurface geology, hydrogeology, 
and all preferential pathways 'that may affect groundwater flow and transport of 
nutrients to the Lake. 

5. 	 Lake Water Budget: Description of the Lake water budget. This discussion shall 
include an evaluation and analyses of surface and groundwater flow to the Lake 
and from the Lake, Lake bathymetry, seasonal flow rates over the dam, 
evaporation rates, losses and gains due to groundwater extraction/infiltration 
occurring naturally or by pumping conducted by CDC and/or its affiliated 
companies (including historical and present pumping rates and volumes). 

6. 	 Lake Nutrient Budget: Description of the Lake nutrient budget. This discussion 
shall include an evaluation and analyses of nutrient loading to the Lake and from 
the Lake via surface water and groundwater, in-lake processes, in-lake biology, 
seasonal changes to the Lake's nutrient budget, affects of atmospheric 
deposition, sediment quality, and sediment accumulation behind the dam. 

7. 	 In-Lake Processes: Description of in-lake processes and how they affect nutrient 
impairments in the Lake. This discussion shall, at minimum, include explanations 
of how and what processes occur in the Lake vertically and horizontally, how 
pollutant transport occurs from the sediments to the water column, how seasonal 
variation affect in-lake processes, and how biological process affect lake water 
quality. 

8. 	 Compliance with Water Quality Standards: Description of whether or not water 
quality in the Lake meets water quality standards set forth in the Basin Plan. The 
Report shall make conclusions and provide recommendations for actions to bring 
Lake water quality into compliance with water quality standards. 

9. 	 Lake Use and Management: Description of historical, current, and planned 
future uses of the Lake and operation and maintenance actions used to manage 
Lake water levels, water quality, and uses. The Report shall make conclusions 
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and provide recommendations on ways to modify, replace, and/or add 
management measures to improve the health of the Lake. 

10.Conclusions and Recommendations: The Report must include conclusions based 
on the results of the work conducted in the Workplan and evaluations of any 
other existing information on the Lake. The Report rrlust further make 
recommendations for cleanup and abatement actions and additional investigative 
work, if needed. 

11. Chemical and Biological Analyses: Description of the laboratory analytical 
methods and protocols used for each environmental media including soil, water, 
air, and sediment. The suite of chemical analyses, methods and protocols must 
be adequate to quantitatively identify and characterize the nutrient impairment. 
Describe biological analyses including biomass assessment, taxonomic 
identification, Lake flora sampling, and fish and wildlife/food web conditions. 

C. Compliance Dates: The following is a list of compliance dates for activities 
presented in the preceding Directives. 

Directive Activity Compliance Date 

A Lake San Marcos Nutrient 
Investigation Workplan 

December 1, 2011 

B Lake San Marcos Nutrient 
Investigation Report 

December 1, 2012 

D. 	PROVISIONS 

1. 	 Duty to Comply: CDC must obtain any permits and access agreements 
needed to implement the requirements of this Order. CDC must properly 
manage, treat, and/or dispose of any contaminated water samples in 
accordance with applicable feder?JI, state, and local laws and regulations. 

2. 	 Use of Registered Professionals: CDC shall provide documentation that any 
reports required under this Order were prepared under the direction of 
appropriately qualified professionals. In preparing the technical report required 
by this Order, any engineering or geologic evaluation and judgments must be 
performed by or under the direction of registered professionals. A statement of 
qualifications and registration numbers of the responsible lead professional shall 
be included in the report submitted by CDC. The lead professional shall sign 
and affix their registration stamp to the report. 

3. 	 Use of Qualified Technical Professionals: CDC shall ensure that plans and 
reports, required under this Order, are prepared under the direction of technical 
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professionals who are appropriately qualified to evaluate short and long term 
impacts to ecological receptors. 

4. 	 Laboratory Qualifications: Unless otherwise permitted by the San Diego 
Water Board, all analyses shall be conducted at a State (ELAP) certified 
laboratory. CDC must use a laboratory capable of producing and providing 
quality assurance / quality control (QA/QC) records for San Diego Water Board 
review. The director of the laboratory whose name appears on the certification 
shall supervise all analytical work in his/her laboratory and shall sign all reports 
submitted to the San Diego Water Board. 

5. 	 Laboratory Analytical Reports: Any report presenting new analytical data is 
required to include the complete laboratory analytical report( s). The laboratory 
analytical report must be signed by the laboratory director and contain: 

a) Complete sample analytical report; 

b) Complete laboratory quality assurance / quality control (QA/QC) 
report; 

c) 	 Discussion of the QA/QC data, and 

d) A transmittal letter that shall indicate whether or not all the analytical 
work was supervised by the director of the laboratory, and contain the 
following statement, "All analyses were conducted at a laboratory 
certified for such analyses by the CDPH in accordance with current 
procedures approved by the United States Environmental Protection 
Agency." 

6. 	 Analytical Methods: Specific methods of analysis must be identified in the 
technical reports. If the CDC proposes to use methods or test procedures other 
than those included in the most current version of "Test Methods for Evaluations 
Solid Waste, Physical/Chemical Methods, SW'846" (U.S. Environmental 
Protection Agency) or "Guidelines Establishing Test Procedures for the Analysis 
of Pollutants; Procedures for Detection and Quantification" (40 CFR 136) the 
exact methodology must be submitted for review and must be approved by the 
San Diego' Water Board prior to use. 

7. 	 Signatory Requirements: The Work Plan and Report required under this Order 
shall be signed and certified by either a principal executive officer, ranking 
elected official, or the person with overall responsibility for environmental matters 
for that municipality. Additional report submitted in support of the Work Plan and 
Report must be Signed by the principal author. Certification Statement: Any 
person signing a document under this provision shall make the following 
certifications: 
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"I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate 
the information submitted. Based on my inquiry of the person or persons 
who manage the system, or those persons directly responsible for 
gathering the information, the information submitted is, to the best ofmy 
knowledge and belief, true, accurate, and complete. I am aware that there 
are significant penalties for submitting false information, including the 
possibility of fine and imprisonment for knowing violations." 

8. Submittal of Documents 
All documents submitted to the San Diego Water Board in compliance with this 
Order must be submitted in electronic format (compact disk (CD-ROM or CD) in a 
Portable Document Format (PDF) that contains Optical Character Recognition 
(OCR), unless otherwise directed. All electronic format documents required 
under this Order must be submitted to: 
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Executive Officer 
California Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Court, ~uite 100 
San Diego, CA 92123-4340 
Attn: Chiara Clemente, Central Watershed Unit 

Additionally, electronic format documents must be submitted via electronic mail 
( e-mail)toMs.ClementeatCclemente@waterboards.ca.gov 

All correspondence and documents submitted to the San Diego Water 
Board must include the following CIWQS 10 in the header or subject line: 

CIWQS 10: TBD 

9. 	 Records Maintenance: CDC must retain records of all monitoring information, 
including all calibration and maintenance records, and copies of all plans and 
reports required by this Order, and must make them available to the public upon 
request. Records must be maintained for a minimum of five years from the date 
of the sample, measurement, or report. This period may be extended at the 
request of the San Diego Water Board. 

10. Changes to Order: This Order, including extensions of deadlines contained in 
this Order may be amended, rescinded, or updated for good cause by the 
Executive Officer. CDC may propose changes or alternatives to the 
requirements in this Order if a valid rationale for the changes is shown. The 
filing of a request by the Dischargers for amending, rescinding, or updating this 
Order, or notification of planned changes or anticipated noncompliance does not 
stay any condition of this Order. 

11. Cost Recovery: Pursuant to Water Code section 13365, the Discharger shall 
reimburse the Regional San Diego Water Board for reasonable costs associated 
with oversight of the implementation of this Order. Within 30 days of the 
effective date of this Order, the Discharger shall provide the name and address 
where the invoices shall be sent. Failure to provide a name and address for 
invoices and/or failure to reimburse the San Diego WaterRegional Board's 
oversight costs in a timely manner shall be considered a violation of this Order. 

E. 	NOTIFICATIONS 

1. 	 All Applicable Permits: This Order does not relieve CDC of the responsibility of 
obtaining permits or other entitlements to perform necessary investigative 
activities. This includes, but is not limited to, actions that are subject to local, 
state, and/or federal discretionary review and permitting. 
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2. 	 Enforcement Discretion:.The San Diego WaterRegional Board reserves its 
right to take any enforcement action authorized by law for violations of the terms 
and conditions of this Order. 

3. 	 Enforcement Notification: Water Code section 13268( a)( 1) provides that any 
person failing or refusing to furnish technical or monitoring report information as 
required section 13267 (b), or falsifying any information provided therein, is guilty 
of a misdemeanor and may be liable civilly for an administratively imposed 
liability of up to $1,000 per day for each day compliance is not achieved with an 
Order issued in accordance with subdivision 13268(b). 

4. 	 Requesting Administrative Review by the State Board: Any person affected 
by this action of the San Diego Water Regional Board may petition the State 
Board to review the action in accordance with section 13320 of the California 
Water Code and California Code of Regulations, title 23, section 2050 and 
following. The State Water Board, Office of Chief Counsel, must receive the 
petition by 5 p.m., thirty days after the date of this Order, except that if the 
thirtieth day following the date of this Order falls on a Saturday, Sunday or state 
holiday, the petition must be received by the State Water Board by 5 p.m. on the 
next business day. Copies of the law and regulations applicable to filing petitions 
may be round on the Internet at 
http://www.waterboards.ca.gov/public notices/petitions/water quality or will be 
provided upon request. 

18 


San Diego Water Board Meeting 
September 14, 2011 

Item 8 
Supporting Document No. 8 

http://www.waterboards.ca.gov/public


Tentative Investigative Order No. R9-2011-0033 August 25, 2011 
Revised September 7, 2011 

I, David W. Gibson, do hereby certify that the foregoing is a full, true and correct copy of 
an investigative order adopted by the San Diego Water Board during its meeting on 
September 14, 2011. 

Ordered By: 

David W. Gibson 
EXECUTIVE OFFICER 
September XX14, 2011 

CIWQS Place ID: TBD upon adoption 
Reg. Measure No.: TBD upon adoption 
Party ID: TBD upon adoption 
Violation ID: TBD upon adoption 
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