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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN DIEGO REGION 

 
SETTLEMENT AGREEMENT  
ORDER NO.  R9-2017-0184 

IN THE MATTER OF 
COLRICH CALIFORNIA, LLC AND CAMPUS FOR LIFE, LP 

 
CHABAD CAMPUS PROJECT 

SAN DIEGO COUNTY 
 
INTRODUCTION 

This Settlement Agreement and Stipulated Order (“Stipulated Order”) is entered into by 
and between the Assistant Executive Officer of the California Regional Water Quality 
Control Board, San Diego Region (“San Diego Water Board”), on behalf of the San 
Diego Water Board Prosecution Team (“Prosecution Team”), Campus of Life, LP and 
ColRich California, LLP (collectively, the “Developers”), and is presented to the San 
Diego Water Board, or its delegate, for adoption as an order, by settlement, pursuant to 
Government Code section 11415.60.  San Diego Water Board, Prosecution Team 
and/or Developers shall be collectively referred to herein as the “Parties” or individually 
as “Party.” 

RECITALS 

1. The Developers are completing construction of a private educational campus for 
800 students, which will include a kindergarten through twelfth grade school, 
rabbinical seminar, sports facilities and a maximum of 280 housing units for 
students and faculty, referred to herein as the “Chabad Campus” or “Project” 
located on twenty-seven (27) acres within the Scripps Mesa Ranch Community 
Plan area of the City of San Diego at Pomerado Road and Chabad Center 
Driveway (the “Property”).   

2. The Project developers are Campus of Life, LP and ColRich California, LLP.  
Campus of Life LP owns the Property that makes up the Project.  

3. According to data uploaded into the statewide Storm Water Multiple Application 
and Tracking System (WDID#37C371640) , Project grading began in December 
of 2014. 

4. On March 15, 2016, the San Diego Water Board conducted  a routine storm 
water quality inspection at the Property, and requested a copy of the Clean 
Water Act section 401 Water Quality Certification (“401 Certification”) from the 
construction superintendent.  The San Diego Water Board was informed that the 
Project had not obtained a 401 Certification. 
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5. On March 30, 2016, the San Diego Water Board conducted an inspection of the 
Property to evaluate the potential unauthorized discharge of fill (placement of 
stream into pipe) to waters of the United States and/or State.  

6. On April 15, 2016, the San Diego Water Board issued a 401 Certification 
Inspection Report (the “Inspection Report”), alleging that waters of the United 
States and/or State were filled without authorization.  The Inspection Report 
included certain recommendations and a notification that a Notice of Violation 
would be issued.  

7. On June 1, 2016, the Developers responded to the Inspection Report, articulating 
their belief that the actions taken on the Property and Chabad Campus did not 
result in noncompliance with 401 Certification requirements for a number of 
technical and legal reasons.  

8. The San Diego Water Board issued to the Developers Notice of Violation (“NOV”) 
No. R9-2016-0132 on July 27, 2016.   

9. On August 8, 2016, the U.S. Army Corps of Engineers, Los Angeles District, 
Carlsbad Field office (“Corps”), notified Developers by U.S. Certified Mail that it 
had received a report alleging discharge of fill material into waters of the United 
States without a Department of the Army (“DA”) permit on the Property.  Under 
Sections 301 [33 U.S.C. 1311] and 404 [33 U.S.C. 1344] of the Clean Water Act 
and Corps regulations promulgated pursuant thereto, the discharge of dredged 
and/or fill material into the waters of the United States is unlawful unless such 
discharge has been specifically authorized pursuant to section 404 of the Act by 
the Secretary of the Army through a Corps permit. 

10. On August 10, 2016, the Developers responded to the NOV requesting 
clarification of the alleged violations and providing supplemental information 
regarding the legal reasons the Developers believe the Property is not in 
noncompliance with the California Water Code (“Water Code”) and Clean Water 
Act (“CWA”).  

11. On November 2, 2016, representatives of the Developers met with 
representatives of the San Diego Water Board to address allegations in the NOV.  

12. The Developers are alleged to have violated provisions of law for which the San 
Diego Water Board may impose civil liability pursuant to sections 13350 or 13385 
of the Water Code.  

13. The Parties have engaged in confidential settlement negotiations and agree to 
resolve the alleged violations set forth in the Stipulated Order without formal 
administrative proceedings. 

The Prosecution Team alleges the following violation, set forth in full in the NOV, 
attached hereto as Exhibit A, to have been committed by the Developers.  
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14. Alleged Violation No. 1:  Appropriate Permitting Authority Was Not Obtained for 
Project Discharges.   At least two (2) unpermitted discharges of fill material 
occurred on the Property: (i) the installation of a culvert structure in an unnamed 
tributary to Carroll Canyon creek; and (ii) discharge of construction debris and fill  
into an unnamed tributary to Carroll Canyon Creek.  The Discharges of the fill 
material from the Project into two (2) surface water drainages, Carroll Canyon 
Creek and the unnamed tributary (“Eastern Drainage”) required permitting under 
the CWA and/or the Water Code.  Carroll Canyon Creek and the Eastern 
Drainage are waters of the United States and/or State, and therefore the Parties 
were required to obtain a CWA Section 404 Dredge and Fill Permit (“Section 404 
Permit”) and a 401 Certification from the San Diego Water Board prior to any 
placement of fill in the Eastern Drainage, diversion of the flow of the Eastern 
Drainage and discharges of construction debris to Carroll Canyon Creek.  Even if 
the Eastern Drainage is not a jurisdictional water of the United States, it is a 
water of the State, and the Developers should have submitted a report of water 
discharge (“ROWD”) and obtained waste discharge requirements in accordance 
with Water Code section 13260.  Developers are in violation of Water Code 
sections 13260, 13265, and13376 and CWA sections 301 and 401.    

STIPULATIONS 

The Parties stipulate to the following: 

15. Party Contact Information: 

For the San Diego Water Board: Chiara Clemente  
Senior Environmental Scientist 
San Diego Regional Water Quality Control 
Board 
2375 Northside Drive, Suite 100 
San Diego, California 92108 
Chiara.Clemente@waterboards.ca.gov  

For Campus of Life, LP: Kirk Philo 
Campus for Life, LP 
444 Beech Street, Suite 300 
San Diego, California 92101  

 kirkp@Colrich.com 

For ColRich California, LLC: Rita Mahoney 
ColRich California, LLC 
444 Beech Street, Suite 300 
San Diego, California 92101 
RitaM@Colrich.com  
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With a Copy to: John E. Ponder 
Sheppard, Mullin, Richter & Hampton LLP 
501 W. Broadway, 19th Floor 
San Diego, California 92101 
JPonder@SheppardMullin.com  

16. Economic Benefit.  Because the Developers have agreed to pay staff costs and 
conduct habitat restoration in excess of what would have been required though 
the standard permitting process, no economic benefit has been gained by the 
discharger as a result of the alleged violation.  

17. Staff Costs.  Developers shall reimburse the San Diego Water Board for staff 
costs which total $11,759. 

18. Payment and Costs.  The Developers shall pay the staff costs amount within 
thirty (30) days of adoption of this Stipulated Order executed by the San Diego 
Water Board.  Payment shall be made by check to the “State Water Resources 
Control Board Waste Discharge Permit Fund Account.”  The Developers shall 
indicate on the check the number of this Stipulated Order ( R9-2017-0184) and 
send it to: 

State Water Resources Control Board 
DAS Accounting Office 
Attn: Penalty Payment 
P.O. Box 1888 
Sacramento, California 95812-1888 

The Developers shall send a copy of the check to the designated San Diego 
Water Board Party Contact. 

19. Matters Addressed by Stipulation.  Upon adoption of this Stipulated Order by the 
San Diego Water Board, this Stipulated Order represents a final and binding 
resolution to settle, as set forth herein, all claims, violations, or causes of action 
as alleged.  The provisions of this paragraph are expressly conditioned on the 
Developers’ full satisfaction of the obligations described in this Stipulated Order.  
In consideration of the Developers’ compliance with this Stipulated Order, the 
Prosecution Team and the San Diego Water Board hereby covenant not to bring 
any further administrative or judicial enforcement action against the Developers, 
either individually or jointly, whether under California or federal law, concerning 
the specific violation alleged in this Stipulated Order.  

20. Habitat Mitigation.  The Project has permanently impacted 0.054 acres (785 
linear feet) of ephemeral non-wetland waters of the State located in an area of 
non-native eucalyptus woodland.  Punitive mitigation to offset the permanent loss 
of jurisdictional waters will be achieved through the Developers' purchase of re-
establishment mitigation bank credits from the Brook Forest Mitigation Bank 
(Bank) no later than thirty (30) days after adoption of this Stipulated Order by the 
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San Diego Water Board.  Mitigation credit parcels, purchased from the Bank to 
satisfy mitigation requirements, are required to be protected, monitored, and 
maintained in perpetuity by the Bank pursuant to a federal and State approved 
bank enabling instrument and a recorded conservation easement.  

21. Mitigation Ratio.  Punitive mitigation shall be provided at a ratio of 10:1. 

22. Proof of Purchase.  No later than thirty (30) days after adoption of this Stipulated 
Order by the San Diego Water Board, Developers must provide documentation to 
the San Diego Water Board verifying the purchase of at least 0.54 acres of re-
establishment credits to waters of the U.S. and/or State from the Brook Forest 
Mitigation Bank.  The use of an alternate mitigation bank to provide mitigation 
must be approved by the San Diego Water Board before the credits are secured. 

23. Permits.  The Developers shall submit a ROWD and obtain waste discharge 
requirements (“General WDRs”) for any further activity involving the discharge of 
waste or fill to waters of the State.   

24. Compliance With Storm Water Permit.  The Developers will implement 
construction and post-construction best management practices in accordance 
with permit requirements of State Water Resources Control Board Construction 
General Permit Order No. 2009-0009-DWQ (as amended by 2010-0014-DWQ 
and 2012-0006-DWQ). 

25. Federal and State Permits.  Because the Developers are purchasing Bank 
credits, no State permits will be required to implement the Stipulated Order, 
including, but not limited to, WDRs. 

26. Compliance with Applicable Laws.  The Developers understand that compliance 
with this Stipulated Order is not a substitute for compliance with applicable laws, 
and that continuing violations of the type alleged in this Stipulated Order may 
subject them to further enforcement, including administrative civil liability or 
further mitigation.  

27. Attorneys’ Fees and Costs.  Except as otherwise provided herein, each Party 
shall bear its attorneys’ fees and costs arising from the Party’s own counsel in 
connection with the matters set forth herein.  

28. No Admission of Liability.  If this Stipulated Order does not take effect or is 
vacated in whole or in part, the Developers’ signatures become void and the 
Developers do not admit or stipulate to any of the findings or allegations in this 
Stipulated Order, the Inspection Report and/or the NOV , or that they have been 
or are in violation of the Water Code, or any other federal, State, or local law or 
ordinance.  

29. Public Notice.  The Developers understand that the San Diego Water Board will 
conduct a thirty (30) day public review and comment period prior to the 
consideration and adoption of the Stipulated Order.  If significant new information 
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is received that reasonably affects the propriety of presenting this Stipulated 
Order to the San Diego Water Board, or its delegate, for adoption, the Assistant 
Executive Officer may unilaterally declare this Stipulated Order void and decide 
not to present it to the San Diego Water Board.  The Developers agree that they 
may not rescind or otherwise withdraw their approval of this Stipulated Order.   

30. Addressing Objections Raised During Public Comment Period.  The Parties 
agree that the procedures for adopting this Stipulated Order by the San Diego 
Water Board and review of this Stipulated Order by the public are lawful and 
adequate.  In the event procedural objections are raised prior to the adoption of 
this Stipulated Order, the Parties agree to meet and confer concerning any such 
objections and may agree to revise or adjust the procedure as necessary or 
advisable under the circumstances.  

31. No Waiver of Right to Enforce.  The failure of the Prosecution Team of the San 
Diego Water Board to enforce any provisions of this Stipulated Orders shall in no 
way be deemed a waiver of such provision, or in any way affect the validity of this 
Stipulated Order.  The failure of the Prosecution Team or San Diego Water 
Board to enforce such provision shall not preclude it from later enforcing the 
same or any other provision of this Stipulated Order.  

32. Interpretation.  This Stipulated Order shall be construed as if the Parties 
prepared it jointly.  Any uncertainty or ambiguity shall not be interpreted against 
any one Party. 

33. Modification.  This Stipulated Order shall not be modified by any of the Parties by 
oral representation made before or after its execution.  All modifications must be 
in writing, signed by all Parties, and approved by the San Diego Water Board, or 
its delegate.  

34. If Stipulated Order Does Not Take Effect.  In the event this Stipulated Order does 
not take effect because it is not approved by the San Diego Water Board, or its 
delegate, or is vacated in whole or in part by the State Water Resources Control 
Board, the AEO or a court, the Parties acknowledge that they expect to proceed 
to a contested evidentiary hearing before the San Diego Water Board and/or a 
hearing panel to determine whether to assess administrative civil liabilities for the 
underlying alleged violations, unless the Parties agree otherwise.  The Parties 
agree that all oral and written statements and agreements made during the 
course of settlement discussions will not be admissible as evidence in the 
hearing pursuant to Evidence Code section 1152 evidentiary objections, 
including, but not limited to: 

a. Objections related to prejudice or bias of any of the San Diego Water 
Board members or their advisors and any other objections that are 
premised in whole or in part on the fact that the San Diego Water Board 
members or their advisors were exposed to some of the material facts and 
the Parties’ settlement positions as a consequence of reviewing this 
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Stipulated Order, and, therefore, may have formed impressions or 
conclusions prior to any contested evidentiary hearing on the violations 
alleged in this Stipulated Order; or 

b. Laches or delay or other equitable defenses based on the time period for 
administrative or judicial review to the extent this period has been 
extended by these settlement proceedings.  

35. Waiver of Hearing.  The Developers have been informed of the rights provided by 
Water Code section 13323(b), and hereby waive their right to a hearing before 
the San Diego Water Board prior to the adoption of this Stipulated Order by the 
San Diego Water Board.  

36. Waiver of Right to Petition.  The Developers hereby waive their right to petition 
the San Diego Water Board’s adoption of this Stipulated Order for review by the 
State Water Resources Control Board, and further waive their right, if any, to 
appeal the same to a California Superior Court and/or any California appellate 
level court.  

37. Covenant Not to Sue.  The Developers covenant not to sue or pursue an 
administrative or civil claim(s) against any State Agency or the State of 
California, or its officers, Board Members, employees, representatives, agents or 
attorneys arising out of or related to any matter addressed herein.   

38. San Diego Water Board is Not Liable.  Neither the San Diego Water Board 
members nor the San Diego Water Board staff, attorneys or representatives shall 
be liable for any injury or damage to persons or property resulting from acts or 
omissions by the Developers, their directors, officers, employees, agents, 
representatives or contractors in carrying out activities pursuant to this Stipulated 
Order, nor shall the San Diego Water Board, its members or staff be held as 
parties to or guarantors of any contract entered into by the Developers, their 
directors, officers, employees, agent, representatives or contractors in carrying 
out activities pursuant to this Stipulated Order.  

39. Authority to Bind.  Each person executing this Stipulated Order in a 
representative capacity represents and warrants that he or she is authorized to 
execute this Stipulated Order on behalf of, and to bind the entity on whose behalf 
he or she executes this Stipulated Order.  

40. Necessity for Written Approvals.  All approvals and decisions for the San Diego 
Water Board under the terms of this Stipulated Order shall be communicated to 
the Developers in writing.  No oral advice, guidance, suggestions or comments 
by employees or officials of the San Diego Water Board regarding submissions of 
notices shall be construed to relieve the Developers of its obligation to obtain any 
final written approval required by this Stipulated Order.  

41. No Third Party Beneficiaries.  This Stipulated Order is not intended to confer any 
rights or obligations on any third party or parties, and no third party or parties 
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FINDINGS OF THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD, 
SAN DIEGO REGION 

45. The terms of the foregoing Settlement Agreement are fully incorporated herein 
and made part of this Stipulated Order of the San Diego Water Board. 

46. The San Diego Water Board finds that the Recitals set forth herein are true. 

47. The proposed Stipulated Order was noticed for public comment for a minimum of 
thirty (30) days prior to the San Diego Water Board’s consideration.  

48. The Stipulated Order is severable.  Should any provision be found invalid, the 
remainder shall remain in full force and effect.  

49. In adopting this Stipulated Order, the San Diego Water Board has considered, 
where applicable, each of the factors prescribed in Water Code sections 13327 
and 13385(e).  The consideration of these factors is based upon information and 
comments obtained by the San Diego Water Board’s staff in investigating the 
allegations herein or otherwise provided to the San Diego Water Board or its 
delegate by the Parties and members of the public.   

50. This is an action to enforce the laws and regulations administered by the San 
Diego Water Board.  The San Diego Water Board finds that issuance of this 
Stipulated Order is exempt from the provisions of the California Environmental 
Quality Act (Public Resources Code section 21000 et seq.), in accordance with 
Section 15321(a)(2), Title 14, of the California Code of Regulations.  

51. The San Diego Water Board’s Executive Officer is hereby authorized to refer this 
matter directly to the Attorney General for enforcement if the Developers fail to 
perform any of the obligations under the Stipulated Order.  

52. Fulfillment of the Developers’ obligations under this Stipulated Order constitutes 
full and final satisfaction of any and all liability for each allegation in this 
Stipulated Order in accordance with the terms of this Stipulated Order.  

53. The agreement between the Assistant Executive Officer and the Developers is 
approved pursuant to Government Code Section 11415.60 and is incorporated 
by reference into this Order. 

54. The San Diego Water Board may modify the findings prior to the adoption of the 
Order, provided that the modifications do not change the terms of the Stipulated 
Order. 

Pursuant to Water Code sections 13323 and 13385 and Government Code 
section 11415.60, IT IS HEREBY ORDERED by the California Regional Water Quality 
Control Board, San Diego Region.  
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