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1. INTRODUCTION 

This technical analysis provides a summary of factual and analytical evidence 
supporting administrative assessment of civil liability in the amount of $300 per 
day of violation against Dakota Ranch Development Co., LLC (Dakota Ranch).  
Dakota Ranch is alleged to have violated its Clean Water Act Section 401 Water 
Quality Certification (401 Certification), No. 02C-064.  See Exhibit No. 1, ACL 
Complaint No. R9-2005-0176.  The California Regional Water Quality Control 
Board, San Diego Region (Regional Board) may assess liability pursuant to 
California Water Code (Water Code) section 13385 for violation of a 401 
Certification. 
 

2. BACKGROUND 
No federal license or permit without 401 Certification 
Section 401 of the federal Clean Water Act requires that any person applying for 
a federal permit or license that may result in a discharge of pollutants into Waters 
of the United States must obtain a 401 Certification.  Section 401 further requires 
that the activity complies with all applicable water quality standards, limitations, 
and restrictions (i.e., beneficial uses, water quality objectives, and the anti-
degradation policy).  No license or permit may be issued by a federal agency 
until a 401 Certification has been granted. 
 
Army Corps of Engineers 404 Permits require 401 Certification 
Clean Water Act Section 404 Permits (404 Permits) are required for projects that 
discharge dredge or fill material to waters of the United States.  The United 
States Army Corps of Engineers issues 404 Permits.  These permits cannot be 
issued until the project receives 401 Certification from the state. 
 
Dakota Ranch Project included fill, therefore it needed 404 Permit and 401 
Certification 
The Dakota Ranch Subdivision project proposed to fill 0.26 acre of unvegetated 
ephemeral streambed, therefore it required a 404 Permit, and a 401 Certification.  
The Regional Board added specific conditions to Dakota Ranch’s 401 
Certification to ensure that the project would be implemented as proposed, and 
would not adversely impact water quality standards.  Specifically, Dakota Ranch 
must create 0.26 acre of unvegetated stream channel offsite to mitigate the 
destruction of 0.26 acre of ephemeral streambed onsite.  See Exhibit No. 2, 
Dakota Ranch Subdivision 401 Certification, File No. 02C-064. 
 
Change of Ownership 
On June 14, 2002, Dakota Ranch Partners, the original owner, applied for 401 
Certification of the Dakota Ranch Subdivision project.  The 401 Certification was 
granted on January 30, 2003.  The following day, Dakota Ranch Development 
Co., LLC notified the Regional Board that it was the new owner, and that it 
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“understands the permit requirements and shall implement them.”  Dakota Ranch 
also stated that grading for the project would begin on “February 9, 2003 or 
shortly thereafter.”  See Exhibit No. 3, Marquez & Associates Letter, January 
31, 2003. 
 
Project Description 
The Dakota Ranch Subdivision project included grading and construction of 20 
single family homes and associated infrastructure on approximately 6.17 acres 
within the City of Santee, California.  From February to May 2004, homes within 
Dakota Ranch Subdivision sold for $529,000 to $618,000.  All construction has 
been completed and the homes are occupied. 
 
The following map shows the location of the site within the Region. 

 

 
 

3. ALLEGATION 
Dakota Ranch failed to satisfy condition No. 7 of its 401 Certification.  Condition 
No. 7 requires Dakota Ranch to mitigate impacts to waters of the United States 
by September 30, 2004.  This allegation is the basis for assessing administrative 
civil liability pursuant to Water Code section 13385.  The allegation also appears 
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in ACL Complaint No. R9-2005-0176.  Dakota Ranch has yet to complete the 
required mitigation, therefore, the violation is 1,021 days and counting. 

 
4. DETERMINATION OF ADMINISTRATIVE CIVIL LIABILITY 

Water Code section 13385 (a) states in part, 
 

Any person who violates any of the following shall be liable 
civilly in accordance with this section: 
 
1. Section 13375 or 13376. 
2. Any waste discharge requirements or dredged or fill 

material permit issued pursuant to this chapter or any 
water quality certification issued pursuant to Section 
13160. 

 
Furthermore, Water Code section 13385 (c) provides in part that 

 
Civil liability may be imposed administratively by the state 
board or a regional board pursuant to Article 2.5 
(commencing with Section 13323) of Chapter 5 in an amount 
not to exceed the sum of both of the following: 
 
(1) Ten thousand dollars ($10,000) for each day in which the 

violation occurs. 
 

Water Code section 13385 (e) requires the Regional Board to consider several 
factors when determining the amount of civil liability to impose.  These factors 
include: “…the nature, circumstances, extent, and gravity of the violation or 
violations, whether the discharge is susceptible to cleanup or abatement, the 
degree of toxicity of the discharge, and, with respect to the violator, the ability to 
pay, the effect on its ability to continue its business, any voluntary cleanup efforts 
undertaken, any prior history of violations, the degree of culpability, economic 
benefit or savings, if any, resulting from the violation, and other matters that 
justice may require.  At a minimum, liability shall be assessed at a level that 
recovers the economic benefits, if any, derived from the acts that constitute the 
violation.” 
 
Failure to Implement Required Mitigation 
Dakota Ranch has not mitigated the impacts to Waters of the United States 
caused by construction of the Dakota Ranch Subdivision project.  This failure to 
complete the mitigation is in violation of Condition No. 7 of 401 Certification No. 
02C-064, which requires completion of mitigation construction by September 30, 
2004.  On January 25, 2005, the Regional Board issued Notice of Violation No. 
R9-2005-0042 to Dakota Ranch notifying them of the violation and that they were 
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subject to possible enforcement action including the issuance of administrative 
civil liability.  See Exhibit No. 4, NOV No. R9-2005-0042. 
 
Nature, Circumstances, Extent, and Gravity of the Violation 
On or about February 9, 2003, Dakota Ranch began grading the project site.  
The site lies within the Santee Hydrologic Subarea (HSA).  During grading, two 
ephemeral streambeds, constituting 0.26 acre of area, were filled with soil.  The 
filling destroyed the useful function and beneficial uses of the streambeds.  
Ephemeral streambed functions include: 
 
1.  Flood protection; 
2.  Groundwater recharge; 
3.  Pollutant trapping; 
4.  Nutrient recycling; 
5.  Wildlife shelter 
6.  Wildlife movement; and 
7  Wildlife reproduction. 
 
In addition to the elimination of these functions, the following designated 
beneficial uses of the streambeds were also lost: 
 
1. Municipal and Domestic Supply (MUN); 
2. Agricultural Supply (AGR); 
3. Industrial Service Supply (IND); 
4. Contact Water Recreation (REC-1); 
5. Non-Contact Water Recreation (REC-2); 
6. Warm Freshwater Habitat (WARM); 
7. Cold Freshwater Habitat (COLD); and 
8. Wildlife Habitat (WILD). 
 
To mitigate the losses of the two streambeds, Dakota Ranch was required to 
create 0.26 acre of unvegetated stream channel offsite by September 30, 2004.  
The mitigation was to occur adjacent to the San Diego River at Mast Park in the 
City of Santee, which is roughly five miles from the project site and within the 
Santee HSA.  The Regional Board inspected the mitigation site on December 22, 
2004, and documented that the mitigation had not been completed.  See Exhibit 
No. 5, December 22, 2004, RB Inspection Report.  To date, mitigation has not 
been constructed, resulting in a loss of beneficial uses in the Santee HSA for 
1,021 days and counting. 
 
Discharge’s Susceptibility to Cleanup and Abatement, and Degree of 
Toxicity 
It is infeasible to cleanup and abatement the filling of the streambeds because 
residential homes were built on top of the filled streambeds. 
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Discharger’s Ability to Pay and Ability to Continue Its Business 
During meetings with representatives of Dakota Ranch, they stated that Dakota 
Ranch has the funds necessary to complete the mitigation. 
 
Degree of Culpability and Voluntary Cleanup Efforts 
When Dakota Ranch Development Co., LLC, was originally contacted by the 
Regional Board on January 11, 2005, regarding their failure to implement the 
required mitigation, Dakota Ranch Development Co., LLC, claimed that it was not 
responsible for the mitigation implementation.  Only after they were provided with 
a letter containing their signature identifying them as the responsible party did 
Dakota Ranch Development Co., LLC, acknowledge its responsibility to 
implement the required mitigation. 
 
Following issuance of Notice of Violation No. R9-2005-0042 on January 25, 
2005, for failure to implement the required mitigation, Dakota Ranch provided the 
Regional Board with updates of its activities regarding the mitigation over the 
course of three months.  These updates exhibited little effort and provided no 
evidence that construction of the mitigation was imminent.  As a result, on May 
27, 2005, the Regional Board issued Complaint No. R9-2005-0176 for 
Administrative Civil Liability to Dakota Ranch and scheduled a hearing for the 
August 2005 Regional Board meeting.  Prior to and following issuance of the 
complaint, the Regional Board met four times with Dakota Ranch to discuss and 
provide guidance on the mitigation.  Based on discussions with representatives 
of the Army Corps of Engineers and the City of Santee, it is also clear that these 
entities have collaborated with Dakota Ranch regarding the mitigation issue. 
 
On July 21, 2005, Dakota Ranch requested a postponement of the ACL hearing.  
See Exhibit No. 6, July 21, 2005, Luce Forward Letter.  On July 27, 2005, the 
Regional Board granted Dakota Ranch’s request to allow them to focus their 
efforts on completing the mitigation project instead of defending against a 
Regional Board enforcement action.  In September 2006, the Regional Board 
notified Dakota Ranch that an ACL hearing had been scheduled for the 
November 2006 Regional Board Meeting.  On October 23, 2006, Dakota Ranch 
requested that the hearing be postponed.  See Exhibit No. 7, October 23, 2006, 
Luce Forward Letter.  On October 24, 2006, the Regional Board met with 
representatives of Dakota Ranch and granted their postponement request.  
During the meeting Dakota Ranch agreed to give the Regional Board updates of 
their efforts to complete the mitigation on the 1st and 15th of the month, however 
none have been forthcoming.  As a result of Dakota Ranch’s inaction, the 
Regional Board has contacted Dakota Ranch’s Vice President of Operations, Jeff 
Schieferstein, or its attorney Steve Marsh of Luce Forward to obtain the updates. 
 
In January 2007, the Regional Board tentatively scheduled an ACL hearing for 
Dakota Ranch for the March 2007 Regional Board meeting.  At Dakota Ranch’s 
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request the hearing was again postponed after assurances that it would have the 
mitigation completed shortly.  See Exhibit No. 8, Dakota Ranch Letter, 
January 29, 2007.  Within the last month there have been no responses to 
Regional Board attempts to obtain updates from Mr. Schieferstein.  On July 11, 
2007, attorney Steve Marsh responded to a Regional Board update request 
notifying the Regional Board that he is no longer representing Dakota Ranch.  In 
a telephone conversation with Kevin Mallory, City of Santee on July 17, 2007, he 
informed the Regional Board that Dakota Ranch has not responded to his 
telephone messages and that his last meeting with Dakota Ranch was in March 
2007. 
 
Dakota Ranch’s culpability is high given the long-standing violation, lack of 
progress in rectifying the violation, and failure to meet previous commitments to 
implement the mitigation.  Dakota Ranch’s actions are considered to be 
consistently negligent conduct. 
 
Prior History of Violations 
The Regional Board has not previously regulated Dakota Ranch. 
 
Economic Benefit or Savings 
Pursuant to the State Board’s Guidance to Implement the Water Quality 
Enforcement Policy, assessments should at a minimum take away whatever 
economic savings a discharger gains as a result of those violations.  Compliance 
with 401 Water Quality Certifications has associated costs and developers that 
are currently in compliance are at an economic disadvantage compared to 
developers that are not.  These costs include:  mitigation construction and 
installation, mitigation maintenance, mitigation monitoring, and mitigation 
reporting. 
 
In Dakota Ranch’s submitted Required Technical Report of March 8, 2005, it is 
estimated that the purchase price of the 0.27 acre site from the City of Santee to 
be $8,640, and $3,000 for the Property Analysis Record (PAR).  The PAR 
analysis estimates that the up front cost for the long term management and 
maintenance of the mitigation site is $148,655.  A description of the activities and 
cost breakdown is contained in the PAR analysis.  See Exhibit No. 9, PAR 
Analysis.  This data was inserted into the U.S. EPA’s model for calculating a 
violator's economic savings from delaying or avoiding pollution control 
expenditures.  Dakota Ranch enjoyed an economic advantage of $197,349 for 
failing to construct the mitigation, however if Dakota Ranch constructs the 
wetland, then they will have enjoyed an economic benefit of $34,594. 
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H20nine 
Other Matters That Justice May Require 
Over the course of trying to resolve this matter with Dakota Ranch, the Regional 
Board invested an estimated 115 hours to investigate, prepare enforcement 
documents, and consider action at a cost of $12,348.09 to the State of California. 
 

4. Maximum Civil Liability Amount 
Pursuant to CWC section 13385 the maximum civil liability that the Regional 
Board may assess is (a) ten thousand dollars ($10,000) per day of violation (per 
violation); and (b) ten dollars ($10) for every gallon discharged, over one 
thousand gallons discharged, that was not cleaned up.  Section 13385(e) 
requires that, when pursuing civil liability under CWC section 13385, “At a 
minimum, liability shall be assessed at a level that recovers the economic benefit, 
if any, derived from the acts that constitute the violation.” 
 
Failure to Implement Required Mitigation 
Mitigation was required to be constructed by September 30, 2004.  To date, the 
mitigation has not been constructed.  Therefore, the maximum liability that the 
Regional Board may assess for 1,021 days of violation and counting is 
$10,210,000 (through July 18, 2007). 
 

6. Proposed Civil Liability Per Violation 
The proposed amount of civil liability attributed to each violation was determined 
by taking into consideration the factors listed in Water Code section 13385, as 
well as the maximum civil liability that the Regional Board may assess. 
 
Failure to Implement Required Mitigation 
The proposed liability is $300 per day for 1,021 days and counting of violation 
resulting in a liability of $306,300 and counting.  However, if Dakota Ranch can 
complete the mitigation by September 6, 2007, then it is recommended that $250 
per day of liability be waived, resulting in a liability of $50 per day of violation. 
 

7. Total Proposed Administrative Civil Liability 
The total proposed civil liability in this matter is $306,300 and counting. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit No. 1 
ACL Complaint No. R9-2005-0176 











 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit No. 2 
Dakota Ranch Subdivision 

401 Certification 
File No. 02C-064 

















 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit No. 3 
Marquez & Associates Letter 

January 31, 2003 





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit No. 4 
NOV No. R9-2005-0042 















 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit No. 5 
December 22, 2004 

RB Inspection Report 













 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit No. 6 
July 21, 2005 

Luce Forward Letter 







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit No. 7 
October 23, 2006 

Luce Forward Letter 







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit No. 8 
Dakota Ranch Letter 

January 29, 2007 





 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit No. 9 
PAR Analysis 








