UNITED STATES MARINE CORPS

MARINE CORPS BASE
BOX 555008
CAMP PENDLETON, CALIFORNIA 92055-5008

N REPLY REFER TO:
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Mr. Michael P. McCann

Supervising Engineer

California Regional Water Quality Control Board
San Diego Region

9174 Sky Park Court, Suite 100

San Diego, California 92123-4340

Dear Mr. McCann:

SUBJECT: REVISED TENTATIVE ORDER NO. R9-2006-0121, WASTE
DISCHARGE REQUIREMENTS FOR SEWAGE COLLECTION AGENCIES
IN THE SAN DIEGO REGION

Marine Corps Base Camp Pendleton submits the following comments
concerning the subject tentative order.

Private Lateral Sewage Discharges

Tentative Order R9-2006-0121 contains a provision to report
sanitary sewer overflows (SSOs) from private laterals that
sewage collection agency becomes aware of. Under Order 96-04,
Camp Pendleton reported and accounted for all SSOs that occurred
within the Base boundaries, to include those from laterals to
single and multi-family structures, in contrast to most other
sewage collection agencies in the region where a public/private
property reporting distinction naturally existed. Although SSOs
from single and multi-family housing laterals constituted less
than 20 percent of all Camp Pendleton SSOs, the accounting of
such events inflated Camp Pendleton’s SSO statistics relative to
the other sewage collection agencies in the region. Over the
last couple of years, the management and maintenance of Camp
Pendleton’s family housing areas has transferred to private
contractors under the Department of the Navy’s public private
venture (PPV). Under this long-term (i.e., 50 year) contractual
arrangement, the PPV partner owns the housing structures - to
include the building laterals - and in effect has become a
private property within the confines of Camp Pendleton.
Accordingly, Camp Pendleton intends to report future SSO events
that occur from single and multi-family structures as Private
Lateral Sewage Discharges in accordance with the reporting
requirements of Tentative Order R9-2006-0121.
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CALTRANS Satellite Collection System

Camp Pendleton accepts and treats sewage generated from the
CALTRANS Rest Area facilities that transit Camp Pendleton along
Interstate 5 (I-5). A preliminary review of our GIS database
indicates that CALTRANS may maintain more than one-mile of
collection system infrastructure within the confines of their
easement before connecting to Camp Pendleton’s sewage collection
system. Although we are unaware whether CALTRANS has sought, or
intends to seek, coverage under State Water Resources Control
Board (SWRCB) Order 2006-0003-DWQ as a satellite collection
system over one mile in length, we intend to initiate formal
dialogue with CALTRANS over the matter. If CALTRANS maintains
greater than one mile of sewage collection system
infrastructure, we anticipate that future SSO events from their
satellite collection system would be attributed to CALTRANS,
vice Camp Pendleton, in contrast to the SSO that occurred from
the I-5 Rest Area on May 18, 2006.

We greatly appreciate the opportunity to comment on the
tentative order. If you have any questions regarding these
comments, please do not hesitate calling Dr. Khalique Khan at
(760) 725-9753 or myself at (760) 725-4557.

Sincerely,

A.C. Entingh
Head, Environmental Compliance
Department

Assistant Chief of Staff,
Environmental Security

By direction of the

Commanding Officer

Copy to:
CALTRANS NPDES Program Coordinator
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November 22, 2006

VIA MAIL AND EMAIL

John Robertus, Executive Officer

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego, CA 92123-4340

Re: Comments on Revised Tentative Order No. R9-2006-0121
Client-Matter No. 34662.00004

Dear Mr. Robertus:

We send this letter on behalf of the Fallbrook Public Utility District to request that the Regional
Board not adopt the proposed tentative Order No. R9-2006-0121 and instead act to rescind Order
No. 96-04 in light of the State Water Board’s recent adoption of Order No. 2006-003-DWQ
(“SSO WDR”), which regulates sanitary sewer overflows (“SSOs”) on a statewide and consistent
basis. The Regional Board should allow for the new statewide periit to become effective and be
implemented before rushing to judgment that additional regulation is warranted or necessary.
Subjecting agencies to the requirements of three different orders for the same spills is
unnecessary, overly burdensome, and unfair.

The proposed justification for the Regional Board’s new tentative order is that the State Board’s
SSO WDRs “may allow some SSOs that are currently prohibited under Order No. 96-04.”
Extensive debate occurred at the State Board level with stakeholders from across the State before
the State Board’s SSO WDR was adopted and a decision was made that not all SSOs needed to
be expressly prohibited. Thus, the Regional Board is going beyond the statewide policy without
adequate justification as to the need for more stringent requirements than any other region in the
State. All administrative decisions must be based on findings and evidence in the rulemaking
record. Without such evidence, the regulatory action represents an abuse of discretion. Topanga
Association for a Scenic Community v. County of Los Angeles, 11 Cal.3d 506, 515 (1974),
California Edison v. SWRCB, 116 Cal. App.3d 751, 761 (1981).

The new proposed Order will create confusion as it uses similar terminology to the SSO WDR,
but proposes new names for similar items. For example, the “Category 1 Private Lateral Sewage
Discharges” defined on page 5 of tentative Order No. R9-2006-0121 uses the same criteria a.- ¢.
as the definition of Category 1 SSOs in the Monitoring and Reporting Program (“MRP”) for the
statewide SSO WDR to apply to a different term. In addition, the tentative Order also includes
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new requirements for Category 1 SSOs as defined in the SSO WDR, which adds to the

confusion. The use of similar language to apply to different concepts creates confusion, which
should be avoided.

Moreover, the requirements related to reporting SSOs from lateral sewers not owned by the
Collection System Agency are not necessary. The SSO WDR requires that “all SSOs must be
reported in accordance with Section G of the general WDRs.” See Order No. 2006-003-DWQ at
pg. 8, para. 5. Section G requires compliance with the MRP for the SSO WDR as well as
immediate notification (as soon as the person has knowledge) of discharges of untreated
wastewater pursuant to Health and Safety Code section 5411.5. /d. at pg. 18, para. G.4. The
MRP also includes provisions related to private lateral discharges authorizing reporting of such
spills, which would include all of the information required under paragraphs 9 and 10 of the
MRP at pgs. 2-3, where such information is applicable and known. The tentative Regional
Board Order would mandate such reporting, where known, even though the spills being required
to be reported are not caused by or the responsibility of the Collection System Agency. Once
reported by the Collection System Agency, third parties might attribute such spills to that agency
and make the agency more likely to become subject to a citizen suit or a claim for reimbursement
of expenses related to the spill even though the agency had no responsibility for the spill.
Because of this potential jeopardy, leaving such reporting to the discretion of the agencies is a
better policy choice and was the one made by the State Board.

Perhaps a better approach to reduce lateral sewer discharges would be to encourage Collection
System Agencies to adopt lateral resale inspection and replacement programs. Many agencies in
the State have voluntarily adopted such programs, which require lateral sewer lines to be
inspected and repaired or replaced as necessary. Other agencies have adopted grant programs to
assist home owners and businesses offset the costs of such repairs. These voluntary programs go
further to address the cause of the problems than setting up a new strict regulatory regime, which
does not prevent the spills, but merely provides for punishment for violating the prohibition or
monitoring requirements.

Other issues arise with the proposed Order in that it may require duplicative reporting and the
mechanism for triggering termination of the Order is unclear. By way of example, page 6,
paragraph 2 of the tentative Order requires that the Collection System Agency provide 24-hour
notice of the SSO to the Regional Board. Many Collection System Agencies that also have
POTWs must already comply with a 24-hour notice requirement under 40 C.F.R. §122.41(/)(6).
Therefore, this requirement is duplicative and subjects an agency to two violations of the same
requirement. In addition, the termination trigger for Order No. 96-04 is not clear. How would
the Regional Board be notified of compliance with Provision C.1. such that the termination is
clear as to that agency? The previous draft at least had a mechanism for written notice. Without
that notice, no one will be clear as to who is covered by which Order.

Finally, it is unclear that the Regional Board has complied with Water Code sections 13263,
13267(b), and 13225(c) prior to imposing these waste discharge requirements, and additional
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monitoring and reporting requirements. The Regional Board must consider the factors set forth
in Water Code sections 13263 and 13241 prior to imposing waste discharge requirements solely
under state law. Further, for any monitoring and reporter requirements, the Regional Board must
point to evidence in writing justifying the additional monitoring burden, and demonstrate that the
burden, including cost, is reasonable given the benefits to be obtained. These analyses are

missing from the body of this Order.

In addition to these general comments, Fallbrook has attached a markup of the tentative Order
requesting changes that should be made if the Order is proposed for adoption notwithstanding the
request made herein to not adopt the proposed tentative Order No. R9-2006-0121 and, instead, to

rescind Order No. 96-04.

Sincerely,

DOWNEY BRAND LLP

'\s-/

Melissa A. Thorme
Special Counsel for Fallbrook

DOWNEY|BRAND

ATTORNEYS LLP



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
REGION 9, SAN DIEGO REGION
TENTATIVE ORDER R9-2006-0121
WASTE DISCHARGE REQUIREMENTS
FOR COLLECTION SYSTEM AGENCIES
"IN THE SAN DIEGO REGION

The California Regional Water Quality Control Board, San Diego Region (hereinafter
Regional Board), finds that:

1. STATEWIDE GENERAL WASTE DISCHARGE REQUIREMENTS: State Water
Resource Control Board (State Board) Order No. 2006-0003-DWQ, Statewide
General Waste Discharge Requirements for Sanitary Sewer Systems, adopted by
the State Board on May 2 20086, establishes minimum requirements to prevent

sanitary sewer overflows (SSOs) from publicly owned/operated sanitary sewer .

systems. Order No. 2006-0003-DWQ is the primary regulatory mechanism for
sanitary sewer systems statewide, but allows each regional board to issue more
stringent or more prescriptive Waste Discharge Requirements (WDRs) for sanitary

sewer systems within their respective jurisdiction. .

2. ENROLLEEs UNDER ORDER NO. 2006-0003-DWQ: In accordance with Order

No. 2006-0003-DWQ, all federal and state agenmes municipalities, counties,
districts, and other public entities that own_or, operate sanitary sewer systems

greater than one mile in length that collect and/or convey untreated or partially
treated wastewater to a publicly owned treatment facility in the State of California are

required to apply for coverage under that general WDRs, and are defined therein as

“Enrollees.” Enrollees in the San Diego Region are known as “Collection Systemn
Agencies.”

3. ORDER No. 96-04: On May 9, 1996, the this Regional Board adopted Order No.
96-04, General Waste Discharge Requirements Prohibiting Sanitary Sewer
Overflows by Sewage Collection Agencies, prohibiting the discharge of sewage from
a sanitary sewer system at any point upstream of a sewage treatment plant. Each
Collection System Agency currently regulated enrelled under Order No. 96-04 is
reqUIred to obtain enroliment under the State Board Order No. 2006-0003-DWQ.

4. SAN DIEGO REGION SANITARY SEWER OVERFLOW REGULATIONS: Order
No. 96-04 has been an effective regulatory mechanism in reducing the number and
magnitude of sewage spills in the Region. The Order is more stringent and
prescriptive than Order No. 2006-0003-DWQ in that Order No. 2006-0003-DWQ
may allow some SSOs that are currently prohibited under Order No. 96-04. In order
to maintain regulation of Sanitary Sewer Systems in the San Diego Region
consistent with the provisions of Order No. 96-04, this Oerder reaffirms the

prohibition on all SSOs upstream of a publicly owned treatment works (POTW). This -
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contained in the Basin Plan, California Water Code, and Federal Clean Water Act,

5.CONSISTENT REGIONAL REQUIREMENTS: The regulation of all
Coliection System Agencies will be consistent within the San Diego Region by

requiring agencies such as California Department of Corrections; California State
University, San Marcos; San Diego State University; and University of California,
San Diego, which have not been regulated under Order No. 96-04, to comply with

Regional Board requirements that augment State Board Order No. 2006-0003-DWQ.

|(Commcnt [MT2]: This finding is

5.6. BASIN PLAN: The Regional Water Board adopted a Water Quality Control Plan
for the San Diego Basin (hereinafter Basin Plan) on September 8, 1994. The Basin
Plan was subsequently approved by the State Board on December 13, 1994.

Subsequent revisions to the Basin Plan have also been adopted by the Regional

narrative, and numerical water quality objectives, and prohibitions, which are
applicable to the discharges prohibited under this AddendumOrder.

6:7. PROHIBITIONS CONTAINED IN BASIN PLAN: The Basin Plan contains the
following prohibitions, which mnay be applicable to the discharges prohibited under
this AOrder:

a. “The discharge of waste to waters of the state in a manner causing, or
threatening to cause a condition of pollution, contamination, or nuisance as
defined in.California Water Code Section 13050, is prohibited.”

b. “The discharge of treated or untreated waste to lakes or reservoirs used for
munieipal water supply, or to inland surface water tributaries thereto, is
prohibited.”

¢. “The discharge of waste to inland surface waters, except in cases where the

quality of the discharge complies with applicable receiving water quality .

objectives, is prohibited. ..."

d. “The dumping, deposition, or discharge of waste directly into waters of the
state, or adjacent to such waters in any manner which may permit its being
transported into the waters, is prohibited unless authorized by the Regional
Board.” .

e. “The unauthorized discharge of treated or untreated sewage to waters of the
state or to a storm water conveyance system is prohibited.” |
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f. “The discharge of waste to land, except as authorized by waste drscharge

requirements or the terms described in California Water Code Section 13264
| is prohibited.”

| “The discharge of waste in a manner causing flow, ponding, or surfacing on

lands not owned or under the control of the discharger is prohibited, unless

the discharge is authorized by the Redional Board .

78. PORTER-COLOGNE WATER QUALITY CONTROL ACT (CALIFORNIA

WATER CODE, DIVISION 7): California Water Code Section 13243 provides that a
Regional Board, in establishing waste discharge requirements, may specify cerlain

conditions or areas where the discharge of waste, or certain types of waste, is
proh|b|ted California. Water Code 13260 prohibits the discharge of waste to land

prior to the filing of a required report of waste discharge and the subsequent

issuance of either WDRs or a waiver of WDRs.

8.9. FEDERAL CLEAN WATER ACT: The Federal Clean Water Act largely prohibits
any discharge of pollutants from a point source to waters of the United States except

as authorized under an NPDES permit. In general, except under recognized upset

and bypass conditicns, any point source discharge of sewage effluent to waters of
the United States must comply with technology-based,,standards, at a minimum, and

any more stringent requrrements necessary to meet applicable water qualrty

system to waters of the United States is illegal under the Clean Water Act.
Furthermore, the Code of Federal Regulation requires proper operation and
maintenance of all POTW facilities, arguably including collection systems, which
should result in the reduction or prevention of SSOs.

9:10. RESCISSION OF ORDER No. 96-04: Order No. 96-04 wiil be rescinded after
all of the Collection System Agencies regulated under Order No. 96-04 have =~ "~
obtained coverage under Order No. 2006-0003-DWQ.

11. PRIVATE LATERAL SEWAGE DISCHARGES PRIVATE-SANITARY-SEWER

OVERFLOW REPORTING: Order No. 96-04 does not require Collection System
Agencies to report Private Lateral Sewaqe Discharges SS@s#em—theJerwately

. Over the past several years,

however, the this Regional Board has been tracking the number of Private Lateral

Sewage Drscharqes private-SSOs based on courtesy reports from e

. ( ‘Comment [MT6]: This also would not |

' | Combined Sewer Overflows (CSOs),
| 5 such discharges are permitted in this state
x l\ and others.

» | Deleted: and other requirements

‘. | Deleted: s

*. | Deleted: can

(Deteed: Sevace )

{Deleted Sewage Collecton o )

- Comment [MTS] This provision ﬁ\j
; would allow SSOs so long as authorized |
| by WDRs. |

prohibit SSOs if authorized by the |
| Regional Board. j

Comment [MTI] Imdmp and [
| U-]dr.ﬂ-x. must be included 1o justify such
| a prohibition.

e

£ Comment [MTB]: Since the collection |
system is not a reatment sysiem,
arguably BAT would be the applicable

|
AN . | technology-based requirement. J
"+ { peleted: ]
S \. { Deleted: secondary treatment

Comment [MT9]: Such discharges
| Lmﬂd be permitted and in fact, for

. )
{ Deleted: Sewage Collection }
. "FLDeIeted: Sewage }

[ Comment [MT10]: By making it a ‘
requirement to report lateral spills, the
Regional Board is punishing good
behavior of those who provided this
information voluntarily as a courtesy.




Collection System Agencies -4-
in the San Diego Region
Tentative Order No. R9-2006-0121

2004 through June 2006, a total of 268 Private Lateral Sewage Discharges private . - | Comment [MT111: Given the larse
SS80s were reported by the Agenmes In-faetguring During some of those months, ; g;";;‘j;g;‘gt";;;,;ﬁ*;\;;;;;g‘t" i
more Private Lateral Sewage Discharges private-SSOs were reported than public . | requiremeat.

SSO0s. Because the Agencies are not required to report Private Lateral Sewage
Discharges, it is not known if the numbers reported fully represent the number and
locations of Private Lateral Sewage Spills in the Region.

Finding Nos. 2, 3, and 4 of State Board Order No. 2006-0003-DWQ pertaining to
causes of SSOs and the potential threat to water quality resulting from SSOs are
also applicable to Private Lateral Sewage Discharges. private-SSOs--Since Because
Private Lateral Sewage Discharges private-SSOs are numerous and may-alse-be-a
are a potential threat to public health and the environment, there is a need to have a
reliable reporting system for Private Lateral Sewage Discharges private-SSOs for

Agencies to report all known Private Lateral Sewage Discharges is Yrevasonable“and_a_‘“ :
first step toward development of a regulatory approach for reducing Private Lateral

a
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reasonable steps would be 10 require
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{ direcily, or 10 encourage lateral
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| avoid spills in the first place.

similar reasons as the public SSOs. Although Collection System Agencies are not .- ‘{ Deleted: sewage collection )
responsible for the cause, cleanup, or repair of Private Lateral Sewage Discharges, | peleted: & ]
Collection System Agencies are typically notified and/or are the first respondersto . { Deleted: sewage collection )
Private Lateral Sewage Discharges. Consequently, requiring the Collection System  ~- { Deleted: |
|
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44-12. Permitting Fees: This Order will serve as additional requirements to the State :
Board Order No. 2006-0003-DWQ. Collection System Agencies that are covered - { Deleted: Sewage Collection ]
and pay the fees under State Board Order No. 2006-0003-DWQ (or orders that

supersede 2006-0003-DWQ) will-not:be required to pay for fees under this Tentative -

Order No. R9-2006-0121. . . .. ... ... _____..-fCommentMT13}: uibrok

| appreciates this additicn. |

12.13. CALIFORNIA ENVIRONMENTAL QUALITY ACT: This Order involves a

prohibition of discharge and as such is exempt from the provisions of the California
Environmental Quality Act in accordance with Title 14, California Administrative - B
Code, Chapter 3, Section 15270. __(Comment [MI14J: This cxerpsion
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persons and the public of its intent to consider adoption of this Order. Interested | Water Code scction 13389 Another |
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| the Regional Board must comply with

the proposed Order. | CEQA requirements.
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14.15. PUBLIC HEARING: The Regional Board has considered all comments
pertaining to this Order submitted to the Regional Board in writing, or by oral
presentations at the public hearing‘held on Nevember-8-December 13, 2006.

IT IS HEREBY ORDERED, that all Sewer Collection System AgenCIes within the
San Diego Region, in order to meet the provisions contained in Division 7 of the

California Water Code and regulations adopted thereunder, shall comply with the
following, in addition to the State Water Resource Control Board {State-Beard) Order
No. 2006- 0003-DWQ (or orders that supersede SB-2006-0003-DWQ) and its
addendums-addenda (hereinafter referred to as State Board Order):

A. Definitions

QFdeF—Ne—QGOS—GGO&DWQan “enrollee” as defmed in the State Board Order and
paragraph 2 of the Findings above, within the boundaries of the San Diego Region.

4. 2. Major Private Lateral Sewage Discharges Private-SSO — All Private Lateral .-

Sewage Discharges Private-SSO, as defined in the State Board Orde
that:
a. Equal or exceed 1,000 gallons, or
b. Result in a discharge to a drainage channel and/or surface water; or
c. Discharge to a-storm drainpipe that was not fully captured and returned to
the sanitary sewer system.

5: 3. Mincr Private Lateral Sewage Discharges Private-SSO — All Private 7
Lateral Sewage Dlscharqes as defined in the State Board Ordeera%e—SSQs

definition above.

- {Deletediy

wage Collection

{Delet::d_ Sewage Collection ]

- { Deleted: Sewage-Collection )

{ Deleted: Category 1

- { Deleted: Category2

- { Deleted: Category 1

|
| |
| |
|
nEn
S R )



Collection System Agencies -6-
in the San Diego Region
Tentative Order No. R9-2006-0121

B. Prohibition

system at any point upstream of a sewage treatment plant is prohlblted except
where upset or bypass as defined in the Standard Provisions applicable to the
freatment plant can be demonstrated.

C. Monitoring and Reporting Program Requirements

Q@er—Ne—Q@@@-@Q@&DWQ—report alt SSOs in accordance with the Monltonnq and

Reportmq Proqram No 96-04 untll the COHFCUOH Syetem Agency notifies the

the SSOs to the State Board’s Onllne SSO Heponlnq Svstem

2. For Category 1 SSOs (as defined in the State Board Order s Order Monltonnq and

J. Each Collection System Agency shall previde-written-notificationto-this-Regional . -~

\ 1
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| Deleted: Sewage Collection

Reporting Program No. 2006-0003-DWQ)

provide notification of the SSO to the Regional Board by gither phone, or email, or
fax within 24 hours after the Sewage Collection Agency becomes aware of the SSO,
notification is possible, and notification can be provided without substantially
impeding cleanup or other emergency measures. The information reported to the
Regional Board under this provision shall include the name and phone number of
the person reporting the S8O0, the responsible Collection System Agencyer

-oceurred, the estimated total sewer overflow

volume, the location of the SSO, the receiving water (if any), the start date/time of
the SSO (if known), the end date/time of the SSO (or whether or not the sewer
overflow is still occurring at the time of the report), and confirmation that the local
health services agency was or will be notified as required under the reporting
requirements of the local health services agency.

3. Major Private Lateral Sewage Discharges (as defined above), the Collection

System Agency shall provide notification of the SSO to the Regional Board by either
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(if any). the start date/time of the Private Lateral Sewage Discharges, (if known), the . - | Deleted: s50

end date/time of the Private Lateral Sewage Discharges (or whether or not the .~ Deleted: ss0

sewer overflow is still occurring at the time of the report), and confirmation that the

local health services agency was or will be notified as required under the reporting

requirements of the local health services agency (if necessary}.

4. The following requirement supersedes the SSO Reporting Timeframe for Private
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1, John Robertus, Executive Officer, do hereby certify that the foregoing is a full, true,
and correct copy of Addendum-No-7to Order No. R9-1996-004-2006-0121 adopted
by the California Regional Water Quality Control Board, San Diego Region on
November8 December 13, 2006. TENTATIVE

JOHN H. ROBERTUS
Executive Officer



