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January 21, 2010

Mr. Wayne Chiu

California Regional Water Quality Control Board
San Diego Region

9174 Sky Park Court, Suite 100

San Diego, CA 92123-4340

RE: Comments on Revised Total Maximum Daily Loads for Indicator Bacteria, Project I —
Twenty Beaches and Creeks in the San Diego Region (Including Tecolote Creek)
November 25, 2009

Dear Mr. Chiu:

The California Department of Transportation (Caltrans) appreciates the opportunity to
comment on the Revised Total Maximum Daily Loads (TMDLs) for Indicator Bacteria
Project I for twenty beaches and creeks in the San Diego Region. Caltrans strongly
supports efforts to protect human health and attain water quality standards.

Since Caltrans facilities are not a significant source of bacterial indicators, the TMDL for
indicator bacteria sets Caltrans waste load allocation (WLA) equal to its existing load.
Although Caltrans is not required to reduce its existing load, the TMDL Basin Plan
Amendment requires Caltrans to submit a Bacteria Load Reduction Plan (BLRP) or a
Comprehensive Load Reduction Plan (CLRP). The plan is intended to outline a proposed
BMP program that will be capable of attaining the TMDLs in the receiving waters.

Caltrans will continue its commitment to improve water quality by implementing the
necessary actions to comply with the requirements of the current statewide National
Pollutant Discharge Elimination System (NPDES) permit and any reissuance thereafter.
However, Caltrans would like to request that the Regional Water Quality Control Board
remove the requirement to submit a BLRP or CLRP since Caltrans is not a considerable
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source of indicator bacteria to the listed water bodies. We will continue our efforts to
eliminate indicator bacteria sources discharging to the listed receiving water bodies and
report these activities with other actions and planned activities to comply with the TMDL in
the Stormwater Management Program Annual Report, as done for other TMDLs
throughout the state.

If you have any questions, please contact Joyce Brenner of my staff at (916) 653-2512.

Sincerely,

G. SCOTT MCGOWEN \)
Chief Environmental Engineer

c: Joyce Brenner, Headquarters - Division of Environmental Analysis
Constantine Kontaxis, D-11, NPDES Program Manager
Grace Pina-Garrett, D-12, NPDES Program Manager

KlJones:rk
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City of Carlsbad

January 22, 2010

Mr. Wayne Chiu

Water Resources Control Engineer

San Diego Regional Water Quality Control Board
9174 Sky Park Court

San Diego, CA 92123

Re: Revised TMDL for Indicator Bacteria, Project 1 — Twenty Beaches and Creeks in the San
Diego Region

Dear Mr. Chiu:

On behalf of the City of Carlsbad (City), please accept the information contained in this letler as
formal comment to the Revised Total Maximum Daily Load (TMDL) for Indicator Bacteria, Project
1 -- Twenty Beaches and Crecks in the San Diego Region. Thank you for the opportunity to submit
comments and we look forward to your thorough review.

The City of Carlsbad strongly supports comments and recommended changes submitted by the
County of San Diego, in its letter dated January 22, 2010.

We appreciate the opportunity to work with the Regional Board and stakeholders in the
development of TMDLs to improve water quality in our region. If you have any questions or need
further clarification, please do not hesitate to contact me at (760) 602-7582.

Sincerely,

<
. 0]
=

Elaine Lukey
Environmental Manager

cc: David Hauser, Director Property and Environmental Management
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CITY OF DANA POINT

DEPARTMENT OF PUBLIC WORKS

January 22, 2010

Mr. Wayne Chiu

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego, CA 92123-4340
wchiu@waterboards.ca.gov

RE: COMMENTS REGARDING REVISED TOTAL MAXIMUM DAILY LOADS
FOR INDICATOR BACTERIA PROJECT I - BEACHES & CREEKS IN THE
SAN DIEGO REGION

Dear Wayne:

Thank you for the opportunity to comment on the revisions to the Bacteria TMDL
Project I for Beaches and Creeks in the San Diego Region. As requested by San Diego
Board staff, comments were focused on the Basin Plan Amendment (BPA) document
itself; however it should be noted that errata should be revised consistently throughout
all companion documents (i.e. Technical Report, etc.), as appropriate.

We understand that the San Diego Board desires to move forward with this TMDL and
have scaled down our comments as such to address the most contentious issues
described below:

1) There are three sets of statements/assumptions that may have been justified at the
beginning of development of the TMDL in 2003, but have since been demonstrated
to be inaccurate. These inaccurate statements need to be corrected and the TMDL
revised accordingly. Please see the three bulleted items below.

e Page 81 of the Technical Report states, “Available data show that exceedances of
REC-1 WQOs in local reference systems during dry weather conditions are uncommon
(see section 4.2).

This statement is not accurate. San Diego Board staff members are aware of the
study conducted by the independent Southern Coastal California Water Research
Project (SCCWRP) published and titled, Fecal Indicator Bacteria (FIB) levels
during dry weather from southern California reference streams. 2008, LL
Tiefenthaler, ED Stein, GS Lyon. Technical Report 542., which states, “A total of
18.2% of the indicator bacteria samples (for all three indicators) from the natural sites
exceeded daily (single sample) water quality standards. Approximately 1.5%, 14%, and
3% of E. coli, enterococci, and total coliforms, respectively, exceeded single sample water
quality criteria.”

Harboring the Good Life
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Taking this information into account, the statement that WQO exceedences
during dry weather are “uncommon” is thus incorrect and a reference system
approach is thus necessary for the dry weather TMDLs in issue.

A calculated exceedance frequency for dry weather TMDLs based on the
reference watershed data should thus be incorporated into the TMDL at this
time, prior to adoption of the proposed TMDL. We are aware of the San Diego
Board’s and EPA’s desire to keep this TMDL moving forward, with no
substantive changes thereto, but do not believe that this significant data can be
ignored for the sake of expediency. As such, at a minimum, we propose that the
following or similar language be added to the TMDL, and that other appropriate
changes be made to the TMDL consistent with the objective of the suggested
language below:

“More recently published data, Southern Coastal California Water Research
Project’s (SCCWRP) Study published and titled, Fecal Indicator Bacteria (FIB)
levels during dry weather from southern California reference streams. 2008. LL
Tiefenthaler, ED Stein, GS Lyon, shows that exceedances of REC-1 WQOs in local
reference systems during dry weather conditions is not uncommon. A reference
system approach for dry weather TMDLs, as in the wet weather TMDLs,
resulting in an allowable exceedance frequency, is thus warranted and will be
developed by San Diego Board staff prior to final adoption of this TMDL, and
once developed will be utilized as the basis for the waste load allocation for dry
weather runoff.”

e The wunderlying assumption that surface runoff is only generated by
anthropogenic activities is also inaccurate. There are creeks that flow during dry
weather. Natural springs and groundwater inputs into creeks and MS4 systems
also contribute to non-anthropogenic dry weather flows. The factual data must
be acknowledged in the TMDL, and an appropriate load assigned to this non-
point source, with the M54 Permittees not being held responsible for these loads.

e (altrans and other land use dischargers have been allocated a WLA /LAs of zero
during dry weather based on the invalid assumption that there is no surface
runoff discharge to receiving waters from these facilities during dry weather and
thus that they are “not likely to discharge bacteria” (Page 82 of Technical Report).
These are false assumptions. Because Caltrans and agricultural uses, for example,
irrigate during dry weather, some amount of runoff occurs and this runoff likely
conveys bacteria through the MS4 to the receiving water. These discharges are
either non-point sources of bacteria, or are non-municipal point discharges and
as such, again the MS4 Permittees cannot lawfully be required to monitor and
otherwise be responsible for these discharges. The TMDL must therefore be
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revised so that proper loads and waste loads are assigned, and the City and other
MS4 Permittees are not forced to address loads they are not responsible for.

Staff appears to have recognized this concern of the MS4 dischargers; however
there have been no changes and no acknowledgement of this issue in the
documents. We request that the San Diego Board staff include recognition of this
issue in the BPA, similar to the acknowledgement/recognition that was included
regarding usage frequency in the creeks.

2) Page 13 states, “A TMDL is intended to fulfill two purposes: 1) calculation of the

assimilative loading capacity for an impaired waterbody, and 2) development of a strategy to
restore an impaired waterbody so the water quality can once again meet the water quality
standards.”

Since the 2008 303(d) List has been approved by the RWQCB with several delistings
of waterbodies impacted by the TMDL, it begs the question as to why the delisted
waterbodies remain in this TMDL, as the purpose of the TMDL has already been
accomplished. If the water quality standards are being met, based on the 2008 303(d)
list, the TMDL serves no purpose for these waterbodies, at this point. As such, it is
arbitrary and capricious to adopt a TMDL and accompanying load allocations and
waste load allocations for water bodies for pollutants that are no longer considered
to be impairing the designated uses.

Although, we feel that de-listed waterbodies should be removed from this TMDL
(see comment #2 above), in absence of San Diego Board’s agreement to remove

delisted waterbodies, at a minimum, the following text or similar language should
be added on page Al of the BPA:

“Some of the waterbodies listed in the above table have been delisted from the 2008
303(d) list that was approved by the San Diego Board on December 16, 2009.
Waterbodies that have been delisted have demonstrated that they meet water
quality standards and therefore are not subject to any further action as long as
monitoring data continues to support compliance with water quality standards.”

The table in Appendix Q, Small Municipal Separate Storm Sewer Systems in the
Revised Bacteria TMDLs Project I Watersheds, must be revised to identify the
appropriate waterbody which the facility is impacting.

Page 40 of the Technical Report states, “However, if adequate data are collected to
characterize dry weather flows and bacteria densities using a statistical approach, the
reference system approach may be an option that would allow an exceedance frequency to be
included with the dry weather numeric targets in the dry weather TMDLs to revise the final
dry weather targets in this TMDL project.” Unfortunately, however this language does
not appear in the Basin Plan Amendment as it should. Please include this language
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in the BPA. We suggest, at a minimum, the following changes on page 12, #28 of the
BPA:

“At the end of the dry weather TMDL compliance schedule, the 30- day
geometric mean REC-1 WQQOs for dry weather days must be met 100 percent of
the time, or must be consistent with the allowable exceedance frequency
established for the receiving water.”

“The concentration based TMDLs will be used to determine compliance with the TMDLs in
the receiving waters.”

This statement is in conflict with the introduction to Appendix 9 of the Technical
Report (Recommended Components for Bacteria Load Reduction Plans and
Comprehensive Load Reduction Plans) which states that the BLRP or CLRP is ‘the
dischargers’ opportunity to propose methods for assessing compliance with the
WQBELS.” The BLRP/CLRP language is consistent with what was envisioned for
compliance during the SAG development process. Changing to concentration-based
waste load allocations is thus in direct conflict with the stakeholder process and the
language provided in Appendix 9.

Moreover, it is clear that the federal Clean Water Act does not require that MS4
Permittees strictly comply with any waste load allocations in a TMDL, i.e., either
concentration-based or otherwise. In a November 22, 2002 U.S. EPA Guidance
Memorandum (Exhibit “1” hereto) entitled, “Establishing Total Maximum Daily Loads
(TMDL) Waste Load Allocations (WLAs) for Storm Water Sources and NPDES Permit
Requirements Based on Those WLAs,” EPA established federal policy to be utilized in
developing TMDLs when addressing storm water discharges. Such policy makes
clear that because of the problems in frequency and variability with storm water,
that MS4 Permit limits to comply with a TMDL typically should be expressed as Best
Management Practices (BMPs), that numeric limits in such permits will only be used
in rare instances, and, importantly, that the TMDLs should themselves “reflect” this
BMP approach. According to this EPA TMDL Guidance Memorandum:

EPA expects that most WQBELSs [water quality based effluent limits] for NPDES
regulated municipal and small construction storm water discharges will be in the
form of BMPs, and that numeric limits will be used only in rare instances.

When a non-numeric water quality based effluent limit is imposed, the permit’s
administrative record, including the fact sheet when one is required, needs to
support that the BMPs are expected to be sufficient to implement the WLA in the
TMDL. (Id. at p. 2; emphasis added.)

* * *

EPA’s policy recognizes that because storm water discharges are due to storm
events that are highly variable in frequency and duration and are not easily
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characterized, only in rare cases will it be feasible or appropriate to establish
numeric limits for municipal and small construction storm water discharges.
(Id. atp. 4.)

* * *

Under certain circumstances, BMPs are an appropriate form of effluent limits to
control pollutants in storm water. See 40 C.F.R. § 122.44(k)(2) & (3). If it is
determined that a BMP approach (including an iterative BMP approach) is
appropriate to meet the storm water component of the TMDL, EPA recommends
that the TMDL reflect this. (Id. at p. 5.)

In conjunction with the above, we are concerned about the agreed upon approach
discussed during the stakeholder process getting lost at such time as the TMDL is to
be incorporated into the NPDES Permits, just as the new MS4 Permit approved in
December 2009 for South Orange County itself includes, concentration-based
numeric targets for the Baby Beach TMDL (which also went against the intent of
BMP-based compliance approach that was developed and agreed upon during the
TMDL stakeholder meetings). We commented on this issue for the MS4 Permit, but
these comments were not addressed, and yet we continue to be assured that “TMDL
staff will coordinate with NPDES Permit staff”; however our recent experience
proves differently. As such, as the EPA TMDL Guidance Memorandum
recommends that the TMDL itself reflect that it will be implemented through a BMP
approach, the proposed TMDL must be revised at this time to “reflect” this
approach.

Page 15, #35. Economic analysis is inadequate. We continue to dispute that an
adequate economic analysis was conducted (the economic factor discussion is on
Page 230 of the Technical Report). The vague statement indicating that the San
Diego Regional Board has considered the costs of the reasonable foreseeable
methods of compliance is not adequate, nor correct. The rudimentary calculations
and astronomically large range of cost provided is not adequate and there appears
to be no consideration of the actual likely costs of compliance, nor any consideration
of whether or not these TMDLs are “reasonably achievable.” (See California Water
Code sections 13241 and 13000.) What is the rationale supporting the assumption
that only 10% of the watershed will need to be treated to achieve the TMDL goals?
Due to proliferation and regrowth, the evidence shows that treating 10% of the
watershed will not result in compliance and therefore the low-ended and very wide
ranging estimates of $50,000 to $973,000,000 for treating only 10% of the watershed
only reinforce the fact that the TMDL has not been developed in accordance with the
analysis required under CWC sections 13241/13000. We anticipate that we will need
to treat much more than 10% of the watershed to meet wet and dry weather TMDLs,
and the costs in reality will escalate accordingly. The conclusion that only 10% of the
watershed will require treatment is not supported by the evidence, and the adoption
of the TMDL based on this incorrect assumption would be arbitrary and capricious.
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The requirement for the Board to consider “economics” as well as whether the
TMDLs “could reasonably be achieved,” along with other factors as set forth in
CWC sections 13000 and 13241 must be met as a part of the TMDL development
process. CWC section 13000 requires a consideration by the Board of “all demands
being made and to be made” on the subject waters bodies, including the “total
values involved, beneficial and detrimental, economic and social, tangible and
intangible.” (CWC §13000.) CWC section 13241 specifically then requires the
Boards, when developing water quality objectives, to consider a series of factors
including but not limited the “environmental characteristics of the hydrographic
unit under consideration,” as well as whether the water quality conditions “could
reasonably be achieved through the coordinated control of all factors which affect
water quality in the area,” and “economic considerations.” (CWC § 13241(b), (c) &

(d).)

The proposed TMDL has not been developed in accordance with CWC sections
13000 and 13241. For example, the recent data not considered by Board Staff on the
number of exceedances in dry weather runoff shows that there are natural dry
weather loads of bacteria that have not been accounted for in the TMDL. Thus,
without allowing for a certain number of exceedances to accommodate these natural
loads, the TMDL as written is not “reasonably achievable.” Similarly, the TMDL
does not include any analysis of the type, level and extent of structural best
management practices (“BMPs”) that will be needed to meet the requirements of the
TMDL, and the assumption that only 10% of the watershed will require treatment,
as discussed above, is not supported by the evidence. There is no discussion of how
effective the non-structural BMPs are expected to be towards meeting the waste load
allocations, and it appears clear that a number of structural BMPs will likely be
necessary in order to meet the proposed concentration-based waste load allocations.
Yet there is no discussion as to the amount of land and the practicability of installing
structural based BMPs throughout a good portion of the various jurisdictions to
meet the bacterial limits in question, and nor is there any good faith analysis of the
true potential economic impacts from installing the necessary structural TMDLs to
strictly comply with the numeric waste load allocations. Instead, the TMDL includes
a completely arbitrary and meaningless range of costs to comply with the TMDL,
i.e., a range of $50,000 to $973,000,000 to comply. In short there is no analysis as
required under CWC sections 13241/13000, of the true potential economic impacts
and costs to comply with this TMDL, and the proposed TMDL is therefore defective
and cannot lawfully be adopted at this time.

In EPA’s “Guidance for Developing TMDLs in California,” dated January 7, 2000
(“EPA California TMDL Guidance”), (Exhibit “2” hereto), EPA recognized that
although its regulations do not require “any particular form of economic analysis,”
it also recognized that “the Office of Chief Counsel, State Water Resources Control
Board, issued the following memorandum addressing economic analysis
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requirements under state law.” The Office of Chief Counsel Memorandum
referenced by EPA was a Memorandum dated October 27, 1999 from Sheila Vassey,
Office of Chief Counsel for the State Board, and was entitled “Economic
Considerations in TMDL Development and Basin Planning” (hereafter “Vassey
Memo,” a copy of which is marked hereto and attached as Exhibit “3”). In the
Vassey Memo (cited in EPA’s California TMDL Guidance), the Chief Counsel’s
Office concluded as follows:

Porter-Cologne requires that the Regional Water Boards take
“economic considerations,” among other factors, into account when
they establish water quality objectives. . . .

Attached to this memorandum is a 1994 memorandum containing
guidance on the consideration of economics in the adoption of water
quality objectives. The key points of this guidance are:

e The Boards have an affirmative duty to consider economics
when adopting water quality objectives.

e At a minimum, the Boards must analyze: (1) whether a
proposed objective is currently being attained; (2) if not, what
methods are available to achieve compliance with the
objective; and (3) the cost of those methods.

e If the economic consequences of adoption of a proposed
objective are potentially significant, the Board must state on
the record why adoption of the objective is necessary to
ensure the reasonable protection of beneficial uses or the
prevention of nuisance. (Exhibit “3.” Vassey Memo, pp. 3-4.)

The State Board’s Chief Counsel Memo further provides that the regional boards
must comply with CEQA when they amend their basin plans (id. at 4), and that
CEQA requires the Water Boards to conduct an environmental analysis of the
reasonably foreseeable methods of compliance with performance standards or
treatment requirements. In doing so, “[tlhey must consider economic factors in
this analysis.” (See Exhibit “3,” Vassey Memo, p. 4; and Public Resources Code
[PRC”] § 21159.)’

The Chief Counsel concluded as follows:

Thus, the Regional Water Board must identify the reasonably
foreseeable methods of compliance with the wasteload and load
allocations and consider economic factors for those methods. This

1

PRC section 21159(c) provides that: “The environmental analysis shall take into

account a reasonable range of environmental, economic and technical factors,
population and geographic areas, and specific sites.”
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economic analysis is similar to the analysis for water quality
objectives discussed above. (/d. at p. 6, emphasis added.)

Accordingly, pursuant to CWC sections 13241 and 13000, and PRC section 21159,
as underscored by the administrative interpretation provided in the Chief Counsel’s
Memo, the Board is required to consider “economics” before adopting the TMDL.

In this case, there has been no real consideration of whether the TMDL in question,
particularly if it is intended to be applied as a concentration-based effluent limit in the
Municipal NPDES Permits, “could reasonably be achieved,” and nor has there been
any true consideration, of the “economic” impacts from such a TMDL, or any of the
other factors and consideration under CWC sections 13000 and 13241. The
proposed TMDL should therefore not be adopted until the requirements of these
sections have been met.

8) Page A12 & A65 of the BPA, we disagree that the beach segments began to be listed
separately with the 2008 303(d) List; the 2006 303(d) lists specific beach segments
where the impairment is located. Therefore, the identified beach segments should be
included in the Tables on pages A12 & A25-A35. We have provided an example with
information taken directly from the 2006 303(d) List. See suggested changes in red

text below.
T ¢ Impairment located
Watershed ).'p? 0 Waterbody Name Number of at
Listing . .
Listings
Creek San Juan Creek

Estuary San Juan Creek (mouth)
Lower San Juan HSA 3 . ,[l\,/Z:thﬁ(;ZZ,S;((((]jl;/((”:)
(901.27) Pacifi n Shorelin Capistrano Beach, South

. acific Ocean Shoreline,

Shoreline Lower San Juan HSA » Capistrano Beach at
Beach Road.

9) Page A14 of the BPA, footnote 5 is inaccurate. As we discussed with your staff and
EPA staff at the stakeholder meeting held on January 7, 2010, we suggest the
following language changes or similar language:

5 Available water quality data from San Diego Region reference systems during time of development
indicated that exceedances of the single sample WQOs during dry weather conditions are uncommon.
However, recently published data by Southern Coastal California Water Research Project (SCCWRP)
Study titled, Fecal Indicator Bacteria (FIB) levels during dry weather from southern California
reference streams. 2008. LL Tiefenthaler, ED Stein, GS Lyon. Technical Report 542, indicated to the
contrary and that, “A total of 18.2% of the indicator bacteria samples (for all three indicators) from the
natural sites exceeded daily (single sample) water quality standards. Approximately 1.5%, 14%, and 3%
of E. coli, enterococci, and total coliforms, respectively, exceeded single sample water quality criteria.”

and the appllcablllty of an allowable exceedance frequency for dry weather TMDLS will be evaluated
further. ; A ;
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In addition, the following changes should be made:

The allowable load (i.e., TMDL) that is calculated based on these numeric targets
consists of the sum of two parts: 1) the bacteria load that is calculated with the REC-1
WQOs and, 2) the bacteria load that is associated with the allowable exceedance
frequency, calculated using the existing load in exceedance of the REC-1 WQOs on the
allowable exceedance days. For wet weather, the allowable exceedance days are
calculated based on the allowable exceedance frequency and total number of wet days
in a year. For dry weather TMDLs using a reference system approach, the allowable
exceedance days are calculated based on the allowable exceedance frequency and the
total number of dry days in a year.

In addition, please add the following underlined sentence to the end of footnote 4:

4 In the calculation of the wet weather TMDLs, the San Diego Regional Board chose to apply the 22
percent allowable exceedance frequency as determined for Leo Carrillo Beach in Los Angeles County. At
the time the wet weather watershed model was developed, the 22 percent exceedance frequency from
Los Angeles County was the only reference beach exceedance frequency available. The 22 percent
allowable exceedance frequency used to calculate the wet weather TMDLs is justified because the San
Diego Region watersheds’ exceedance frequencies will likely be close to the value calculated for Leo
Carrillo Beach, and is consistent with the exceedance frequency that was applied by the Los Angeles
Regional Board. Ongoing studies by SCCWRP and the dischargers indicate there are more local
reference beaches that are appropriate for these TMDLs. The information and evidence justify revising
the TMDL to account for these additional references.

10) On page A16 of the BPA, the following underlined text should be added to the
footnote a. under both tables and in the Table on A25-A35, as appropriate:

a. Percent of wet days (i.e., rainfall events of 0.2 inches or greater and the
following 72 hours) allowed to exceed the wet weather numeric targets.
Exceedance frequency based on reference system in the Los Angeles Region.
The information and evidence justify using a different exceedance frequency for
wet weather TMDLS, and as such the reference frequency is to be
recalculated/revised.

a. Percent of dry days (i.e., days with less than 0.2 inch of rainfall observed on
each of the previous 3 days) allowed to exceed the dry weather numeric targets.
The information and evidence justify using a reference system for the dry
weather TMDLs, and as such the allowable exceedance frequency for dry
weather TMDLS is to be recalculated/revised.

11) On page A20 of the BPA, please add the following underlined text to foot note 7 and
correspondingly in the footnotes to the Tables on A26:

In the calculation of the wet weather TMDLs, the San Diego Regional Board
chose to apply the 22 percent allowable exceedance frequency as determined for
Leo Carrillo Beach in Los Angeles County. At the time the wet weather watershed
model was developed, the 22 percent exceedance frequency from Los Angeles
County was the only reference beach exceedance frequency available. The 22
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percent allowable exceedance frequency used to calculate the wet weather
TMDLs is justified because the San Diego Region watersheds’ exceedance
frequencies will likely be close to the value calculated for Leo Carrillo Beach, and
is consistent with the exceedance frequency that was applied by the Los Angeles
Regional Board. New information is available showing that more applicable
reference system data is available. The information and evidence justify revising
the TMDL for dry and wet weather to account for this information and the TMDLs
will be recalculated/revised accordingly.

12) On page A42 of the BPA:

a. How is the San Diego Board going to identify Phase II MS4s as “significant sources of
bacteria discharging to the receiving waters and/or Phase I MS4s?

b. It appears that Phase I and Phase II MS4s are being held to different standards -
the implementation plan indicates that Phase II MS4s are required to implement
a SWMP with the goal of reducing the discharge of pollutants to the maximum
extent practicable (page 154), while the Phase I MS4s are facing compliance with
numerical effluent limitations on the amounts of specified pollutants that may be
discharged and/or specified best management practices (BMPs) designed to
minimize water quality impacts. These numerical effluent limitations and BMPs
or other non-numerical effluent limitations must implement both technology-
based and water quality-based requirements of the Clean Water Act.
Technology-based effluent limitations (TBELs) represent the degree of control
that can be achieved by point sources using various levels of pollution control
technology. (Page 148). The standard for both Phase I and Phase II MS4
Permittees should be the same, i.e., the MFP standard, and the use of a different
standard for Phase II versus Phase I MS4 Permittees is arbitrary and capricious.

13) On page A45 of the BPA, has an evaluation of the WDRs and NPDES requirements
for Concentrated Animal Feeding Operations (CAFOs) been conducted, and if so,
are there any recommendations for a more aggressive program? If an evaluation has
not occurred, it should occur, and the results of that evaluation should be included
in this BPA. Itis arbitrary and capricious to do otherwise.

14) Page 165 of Technical Report, there is no standard for Total Coliform in the Basin
Plan and therefore Total Coliform should be removed from Table 11-2. Superscript f
should be deleted as well.

15) When was the last time that the conditional waivers for agriculture were evaluated?
It appears that the general conditional waivers will expire December 31, 2012. When
will San Diego Board begin to evaluate these to decide whether or not they are
sufficient to implement the agriculture load allocations? How will the San Diego
Water Board ensure that such owners and operators of are not discharging in excess
of their loads?



Agenda Item 6. Supporting Document 6.
Page 11 of 13

16) Page A49. The City disagrees with the statement “Implementation of these TMDLs
by the San Diego Water Board should not require any special studies to be
conducted by the dischargers or other entities.” During discussions at the January 7
stakeholder meeting, it was acknowledged that this TMDL is based on old data or a
lack of data and that special studies will most likely be part of the dischargers Load
Reduction Plan. It is thus not clear why this statement was made, and discussions
regarding old data and lack of data illustrate the fact that the Board does not have
sufficient data at this time to adopt the proposed TMDL.

17) The Environmental Review prepared by Board Staff in an effort to comply with the
California Environmental Quality Act (“CEQA”) is deficient and does not comport with
CEQA. There is a wholly inadequate analysis of the “reasonably foreseeable” BMPs that
will need to be utilized in type, size, number and location, and as such, the CEQA
Environmental Review prepared by Board Staff to access the environmental impacts from
the installation of the “reasonably foreseeable” BMPs, is entirely lacking in substance.

For example, the analysis under the section entitled “The Utilities and Service Systems. a”
on page R-51 of the Environmental Analysis and Checklist (“EAC”), provides that the
“Installation of structural BMPs may require alterations or installation of new power or
natural gas lines” but, “that the installation of structural BMPs will result in a substantial
increased need for new systems, or substantial alterations to power or natural gas utilities, is
not reasonably foreseeable, because none of these BMPs are large enough to substantially
tax current power or natural gas sources.” Yet, there is no analysis in the EAC describing
the number and size of treatment facility BMPs, such as the number and necessary
expansions to existing sanitary sewer facilities, to support this statement. In fact, the EAC
makes no attempt to describe how large of a BMP is too large “to substantially tax current
power or natural gas sources,” and in general wholly fails to describe the “reasonably
foreseeable” approximate number, type, size and location of the various types of structural
BMPs that will be needed to meet the TMDL’s waste load allocations, or even the extent of
the non-structural BMPs that will be needed (e.g., the extent street sweeping will need to be
increased, in what areas, the extent of the increase, etc).

Complying with CEQA necessarily involves some degree of forecasting. “While
forecasting the unforeseeable is not possible, an agency must use its best efforts to
find out and disclose all that it reasonably can.” (CEQA Guidelines, 14 CCR
§ 15144.) Here, the Board has ignored this mandate.

The discussion contained throughout the EAC simply deems impacts to be
insignificant under the presumption that the BMPs and mitigation measures
ultimately selected to implement the TMDLs will be properly designed and sited by
local agencies. The Board makes no effort to analyze “reasonably foreseeable”
physical changes to the environment necessitated by the TMDL.

As one example, the Board’s discussion relating to whether the proposal will result
in any “change in climate” consists entirely of the following conclusory statement:
“Non-structural and/or structural BMPs would not be of the size or scale to result in
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alterations of air, movement, moisture, or temperature, or any change in climate,
either locally or regionally.” (EAC, p. R-25.) This analysis completely fails to
adequately evaluate the project’s impacts on the climate.

With the adoption of SB 97 in 2007, the California legislature directed that
greenhouse gas (“GHG”) emissions and the effects of climate change be included in
future analyses under CEQA. More specifically, SB 97 directs the State Office of
Planning and Research (“OPR”) to develop draft CEQA Guidelines “for the
mitigation of GHG emissions or the effects of GHG emissions” by July 1, 2009 and
directs the Natural Resources Agency to certify and adopt revised CEQA Guidelines
by January 1, 2010.

Proposed CEQA Guidelines, received by the Natural Resources Agency on April
13th, 2009, outline in 14 CCR section 15064.4 the following responsibilities for Lead
Agencies in determining the significance of GHG emissions:

a) The determination of the significance of greenhouse gas emissions calls for a careful
judgment by the lead agency consistent with the provisions in section 15064. A lead
agency should make a good-faith effort, based on available information, to describe,
calculate or estimate the amount of greenhouse gas emissions resulting from a project.
A lead agency shall have discretion to determine, in the context of a particular project,
whether to:

(1) Use a model or methodology to quantify greenhouse gas emissions resulting from a
project, and which model or methodology to use. The lead agency has discretion to select
the model it considers most appropriate provided it supports its decision with substantial
evidence. The lead agency should explain the limitations of the particular model or
methodology selected for use; or

(2) Rely on a qualitative analysis or performance based standards.

b) A lead agency may consider the following when assessing the significance of impacts
from greenhouse gas emissions on the environment:

(1) The extent to which the project may increase or reduce greenhouse gas emissions as
compared to the existing environmental setting;

(2) Whether the project emissions exceed a threshold of significance that the lead
agency determines applies to the project.

(3) The extent to which the project complies with requlations or requirements adopted
to implement a statewide, regional, or local plan for the reduction or mitigation of
greenhouse gas emissions. Such regulations or requirements must be adopted by
the relevant public agency through a public review process and must include
specific requirements that reduce or mitigate the project’s incremental contribution
of greenhouse gas emissions. If there is substantial evidence that the possible effects
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of a particular project are still cumulatively considerable notwithstanding
compliance with the adopted requlations or requirements, an EIR must be prepared
for the project.

Proposed subsection (c) to 14 CCR section 15126.4 provides additional guidelines on
how to minimize and mitigate a project’'s GHG emissions. While the Board, for
example, recognizes potential impacts of air quality due to increased traffic, it makes no
attempt to quantify foreseeable increases in vehicular emissions. Moreover, the analysis
similarly fails to estimate GHG emissions as a result of (1) increased energy usage, (2)
increased emissions from organic sources, or (3) increased solid waste generation.

In short, the Board makes no effort to describe, calculate or estimate the type and
number of BMPs that will generate GHG emissions, nor the amount of GHG emissions
that will result from the construction, installation, operation, and maintenance of these
BMPs. Nor does the Board’s Environmental Review make any attempt to otherwise
determine the reasonably foreseeable BMPs needed to meet the TMDL in general, and
thus generally fails to analyze the reasonably foreseeable impacts to the environment
from the implementation of these expected BMPs.

We thank you for taking the time to consider the above comments and suggestions.
Please do not hesitate to contact me should you have any questions regarding the
above.

Respectfully,

@&5{ (7 %W;QA

Lisa Zawaski

Senior Water Quality Engineer
City of Dana Point
949-248-3584

Enc: Exhibits “1”, “2” & “3”

CC: B. Fowler, D. Chotkevys, Dana Point
R. Montevideo, Rutan & Tucker
San Juan Creek Watershed Municipalities
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R ¢ - UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 M' B WASHINGTON, D.C. 20460
NOV 2 2 m OFFICE OF

WATER

MORANDUM

SUBJECT:  Establishing Total Maximum Daily I oad (TMDL) Wasteload Allocations
(WLAS5) for Storm Water Sources and NPDES Permit Requirements Based on

Those WLAs

FROM:.  Robert H. Wayland, ITl, Director M
N Office of W ctlznds, (sceans and Watersheds

g /‘:..,
James A. Hanlon, Director / .-/O/ﬁ-

Office of Wastewater A funapement

—
TO: Water Division Directors

: Regions 1 - 10

This memorandum clarifies existing EPA regulatory requirements for, and provides
guidance on, establishing wasteload allocations (WLAs) for storm water discharges in total
maximum daily loads (TMDLs) approved or established by EPA. It also addresses the
establishment of water quality-based effluent limits (WQBELS) and conditions in National
Pollutant Discharge Elimination System (NPDES) permits bascd on the WLAs for storm water
discharges in TMDLs. The key points presented in this memorandum are as follows:

NPDES-regulated storm water discharges must be addressed by the wasteload
. allocation component of a TMDL.  See 40 C.F.R. § 130.2(h).

NPDES-regulated storm water discharges may not be addressed by the laad
allocation (LA) component of a TMDL. See 40 C.F.R. § 130.2 (g) & (h).

Storm water discharges from sources that are not currently subject to NPDES
regulation may be addressed by the load allocation component of 2 TMDL. See

40 C.F.R. § 130.2(g).

It may be reasonable to express allocations for NPDES-regulated storm water
discharges from muitiple point sources as a single categorical wasteload allocation
when data and information are insufficient to assign each source or outfall
individual WLAs. See 40 C.F.R. § 130.2(i). In cases where wasteload allocations

intemet Address {URL) = hap:/iwww.epa.gov
Recycisd/Recyclabis « Printed with Vegetable Ol Based Inks on Recyded Paper (Minimum 307% Posiconsumer)
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are developed for categories of discharges, these categories should be defined as
narrowly as available information allows.

The WLAs and LAs are to be expressed in numeric form in the TMDI. See 40
C.F.R. § 130.2(h) & (i). EPA expects TMDL authorities 1o make separate
allocations to NPDES- regulated storm water discharges (in the form of WLAs)
and unregulated storm water (in the form of LAs). EPA recognizes that these
allocations might be fairly rudimentary because of data limitations and v anability
in the system.

NPDES permit conditions must be consistent with the assumptions and
requirements of available WLAs. See 40 C.F.R. § 122.44(d)(1)(vii)(B).

WQBELS for NPDES-regulated storm water discharges that implement WLAs in
TMDLs may be expressed in the form of best management practices (BMPs)
under specified circumstances. See 33 U.S.C. §1342(p)(3XB)(iii); 40 C.F.R.
§122.44(k)(2)&(3). If BMPs alone adequately implemént the WLAs then
additional controls are not necessary,

EPA expects that most WQBELSs for NPDES-regulated municipal and small
construction storm water discharges will be in the form of BMPs, and that
numeric limits will be used only in rare instances.

When a non-numeric water quality-based effluent limit is imposed, the permit’s
administrative record, including the fact sheet when one is required, needs to
support that the BMPs are expected to be sufficient to implement the WLA in the
TMDL. Sec 40 C.F.R. §§ 124.8,124.9 & 124.18.

The NPDES permit must also specify the monitoring necessary to determine
compliance with effluent limitations. ~See 40 C.F.R. § 122.44(i). Where effluent
limits are specified as BMPs, the pcnml should also specify the monitoring
necessary 10 assess if the expected load reductions atuributed to BMP
implementation are achieved (e (e.g.. BMP performance data).

The permit should also provide a mechanism to make adjustments to the reguired
BMPs as necessary to ensure their adequate performance.

This memorandum is organized as follows:

O. Regulatory basis for including NPDES -regulated storm water dlscha:gcs in WLAs
in TMDLs;

().  Options for addressing storm water in. TMDLs; and
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(Il). Determining effluent limits in NPDES permits for storm water discharges
consistent with the WLA

. Regulatory Basis for Including NPDES-regulated Stormn Water Discharges in WLAs
in TMDLs

As part of the 1987 amendmenis to the CWA, Congress added Section 402(p) to the Act
1o cover discharges composed entirely of stormm water. Section 402(p)(2) of the Act requires
permit coverage for discharges associated with industrial activity and discharges from large and
medium municipal scparate storrn sewer systems (MS4), i.e., systems serving a population over
250,000 or systems serving a population between 100,000 and 250,000, respectively. These
discharges are referred to as Phase ] MS4 discharges.

In addition, the Administrator was directed to study and issue regulations that designate
additional storm water discharges, other than those regulated under Phase 1, 1o be regulated in
order to protect water quality. EPA issucd regulations on December 8, 1999 (64 FR 68722),
expanding the NPDES storm water program to include discharges from smaller MS4s (including
all systems within “urbanized areas™ and other systems serving populations less than 100,000)
and storm ‘water discharges from construction sites that disturb one to five acres, with
oppormunities for area-specific exclusions. This program expansion is referred 10 .as Phase II.

Section 402(p) also specifies the levels of control to be incorporated into NPDES storm
water permits depending on the source (industrial versus municipal storm water). Permits for
storm water discharges associated with industrial activity are 1o require compliance with all
applicable provisions of Sections 301 and 402 of the CWA, i.e., all technology-based and water
guality-based requirements. See 33 U.S.C. §1342(p)(3)(A). Permits for discharges from MS4s,
however, “shall require controls to reduce the discharge of pollutants to the maximum extent
practicable ... and such other provisions as the Administrator or the State determines appropriate
for the control of such pollutants.” See 33 U.S.C. §1342(p)(3)(B)(iii).

Storm water discharpes that are regulated under Phase 1 or Phase 11 of the NPDES storm
waler program are point sources that must be included in the WLA portion of a TMDL. See 40
C.F.R. § 130.2(h). Storm water discharges that are not currently subject to Phase 1 or Phase Il of
the NPDES storm water program are not required to obtain NPDES permits. 33 U.S.C.
§1342(p)(1) & (pX6). Therefore, for regulatory purposes, they are analogous to nonpoint sources
and may be included in the LA portion of a TMDL. See 40 C.F.R. § 130.2(g).

(I1). Options for Addressing Storm Water in TMDLs

Decisions about allocations of pollutant loads within a TMDL are driven by the quantity
and quality of existing and readily available water quality data. The amount of storm water data
available for a TMDL varies from location to location. Nevertheless, EPA expects TMDL
authorities will make separate aggregate allocations to NPDES-regulated storm water discharges
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(in the form of WLAs) and unregulated storm water (in the form of LAs). It may be reasonable
1o quantify the allocations through estimates or extrapolations, based either on k'nowledge of land
use patierns and associated literature values for pollutant Joadings or oo acrual, albeit limited.
loading information. EPA recognizes that these allocations rru'g}n be fairly rudimentary bcca;.lse
of data limitations.. ’ ’

EPA also recognizes that the available data and information usually are not detailed
enough 10 determine waste Joad allocations for NPDES-regulated storm water discharges on an
outfall-specific basis. In this sitaation, EPA recommends expressing the wasteload allocation in
the TMDL as either a single number for all NPDES-regulated storm water discharges, or when
information allows, as-different WLAs for different identifiable categories, e.g., muni’cipal storm
water as distinguished from storm water discharges from construction sile; or municipal storm
water discharges from City A as distinguished from City B. These categories should be defined
as narrowly as available information allows (e.g;, for municipalities, separate WI_As for each
municipality and for industrial sources, separate WL As for different types of industrial storm
water sources or dischargers).

am. Deiermining Effluent Limits in NPDES Permits for Storm Water Discharpes
Consistent with the WL A :

Where a TMDL has been approved, NPDES permits must contain effluent limits and
conditions consistent with the requirements and assumptions of the wasteload allocations in the
TMDL. See 40 CFR § 122.44(d)(1)(vii)(B). Effluent limitations to contro}l the discharge of
poliutants generally are expressed in numerical form. However, in light of 33 U.S.C.
§1342(p)(3)(B)(iii), EPA recommends that for NPDES-regulated municipal and small
construction storm water discharges effluent limits shonld be expressed as best management
practices (BMPs) or other similar requirements, rather than as numeric effluent limits. See
Interim Permilting Approach for Water Quality-Based Effluent Limitations in Storm Water
Permits, 61 FR 43761 (Aug. 26, 1996). The Interim Permitting Approach Policy recognizes the
need for an iterative approach 1o control pollnants in storm water discharges. Specifically, the
policy anticipates that a suite of BMPs will be used in the injtial rounds of permits and that these
BMPs will be tailored in subsequent rounds.

EPA’s policy recognizes that because storm water discharges are due to storm events that
are highly variable in frequency and duration and are not easily characterized, only in rare cases
will it be feasible or appropriate to establish numeric limits for municipal and small construction
storm water discharges. The variability in the system and minimal data penerally available make
i1 difficult 1o determine with precision or cenainty actual and projected loadings for individual
dischargers or groups of dischargers. Therefore, EPA believes that in these situations, permit
limits typically can be expressed as BMPs, and that numeric limits will be vsed only in rare

instances.
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Under cenain circumstances, BMPs are an appropriate form of effluent limits 1o control
pollutants in storm walcr. See 40 CFR § 122.44(k)}(2) & (3). If it is determined that a BMP
approach (including an iterative BMP approach) is appropriate to meet the storm water '
component of the TMDL, EPA recommends that the TMDL reflect this.

EPA expects that the NPDES permitting authority will review the information provided
by the TMDL, see 40 C.F.R. § 122.44(d)(1)(vii)(B), and determinc whether the effluent limit is
appropriately expressed using a BMP approach (including an iterative BMP approach) ora
numeric limit. Where BMPs are used, EPA recommends that the permit provide a mechanism 1o
require use of expanded or better-tailored BMPs when monitoring demonstrates they are
necessary 1o implement the WLA and protect water quality.

Where the NPDES permitting authority allows for a choice of BMPs, a discussion of the
BMP selection and assumptions needs 1o be included in the permit’s administrative record,
including the fact sheet when one is required. 40 C.F.R.§§ 124.8, 124.9 & 124.18. For general
permits, this may be included in the storm water pollution prevention plan required by the permit.
See 40 C.F.R. § 122.28. Pemmitting authorities may require the permittee 10 provide supporting
information, such as how the permitiee designed its management plan 10 address the WLA(s).
Sec 40 C.FR. § 122.28. The NPDES permit must require the monitoring necessary to assure
compliance with permit limitations, although the permitting authority has the discretion under
EPA’s regulations to decide the frequency of such monitoring. See 40 CFR § 122.44(i). EPA
recommends that such permits require collecting data on the actual performance of the BMPs.
These additional data may provide a basis for revised management measures. The monitoring
data are likely to have other uses as well. For example, the monitoring data might indicate if it is
necessary 10 adjust the BMPs. Any monitoring for storm water required as part of the permit
should be consistent with the state’s overall assessment and monitoring suategy.

The policy outlined in this memorandum affirms the appropriateness of an iterative,
adaptive management BMP approach, whereby permits include effluent limits (e.g., a
combination of structural and non-structural BMPs) that address storm water discharges,
implement mechanisms 1o evaluate the performance of such controls, and make adjustments (i.¢.,
more stringent controls or specific BMPs) as necessary to protect water quality. This approach is
further supported by the recent report from the National Research Council (NRC), Assessing the
TMDL Approach 1o Water Qualiry Management (National Academy Press, 2001). The NRC
report recommends an approach that includes “adaptive implementation,” L.e., “a cyclical process
in which TMDL plans are periodically assessed for their achievement of water quality standards”
.- . and adjustments made as necessary. NRC Report a1t ES-5.

This memorandum discusses existing requirements of the Clean Water Act (CWA) and
codified in the TMDL and NPDES implementing regulations. Those CWA provisions and
regulations contain legally binding requirements. This document describes these requirements; it
does not substitute for those provisions or regulations. The recommendations in this
memorandum are not binding; indeed, there may be other approaches that would be appropriate
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in particular situations. When EPA makes a TMDL or permitting decision, it will make each
decision on a case-by-case basis and will be guided by the applicable requirements of the CWA
and implementing regulations, taking into account comments and information presented at that
time by interested persons regarding the appropriateness of applying these recommendations 1
the particular situation. EPA may change this guidance in the future. °

Ifyou ha‘vc any c!uestions please fecl free to contact us or Linda Boomazian, Director of
the Water Permits Division or Charles Sutfin, Director of the Assessment and Watershed

Protection Division.

cc:
Water Quality Branch Chiefs
Regions 1 - 10

Permit Branch Chiefs
Repions 1 - 10
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Guidance for Developing TMDLs in California

EPA Region 9

January 7, 2000
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Disclaimer

This document provides guidance to the State of California concerning its responsibility
under section 303(d) of the Clean Water Act concemning the development of TMDLs for water
quality-limited segments listed under section 303(d). It also provides guidance 1o the public and
the regulated community on how EPA intends to exercise ils discretion in implementing section
303(d) and its regulations regarding TMDLs. The guidance is designed to implement national
regulations and policies on these issues. The document does not, however, substitute for section
303(d) of the Clean Water Act or EPA's regulations; nor is it a regulation itself. Thus, it does not
impose legally-binding requirements on EPA, the State of California, or the regulated
community, and may not apply to a particular situation based upon the circumstances. EPA and
State decision makers retain the discretion to adopt approaches on a case-by-case basis that differ
from this guidance where appropriate and consistent with the requirements of section 303(d) and
EPA’s regulations. EPA may change this guidance in the future.
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1. What does this ouidance address?

Clean Water Act Section 303(d) establishes a water quality assessment and planning
process through which states, territories, and authorized tribes are required to identify polluted
waterbodies, set priorities for addressing these polluted waters, and write pollutant control plans
called Total Maximum Daily Loads (TMDLs) in order to attain state water quality standards,
including water quality standards promulgated by EPA for California. This process, known
generally as the TMDL process, provides an effective mechanism for determining the causes of
waterbody impairment and allocating responsibility among different pollutant discharge sources
for reducing pollutant emissions to achieve water quality standards. The TMDL process affords
the public the opportunity to participate in decisions about these pollutant control plans. States
are generally responsible for developing TMDLs, and EPA reviews and approves TMDLs. If
EPA disapproves a TMDL, EPA is responsible for establishing the TMDL for the State. In some
cases, EPA may also establish TMDLs when the State has not yet adopted and submitied a
required TMDL. TMDLs are implemented through existing regulatory and non-regulatory
programs to control pollutant discharges from point sources (e.g. discharges from wastewater
treatment plants) and nonpoint sources (€.g. polluted runoff from agricultural lands).

The goal of a Total Maximum Daily Load (TMDL) is to attain state water quality
standards including water quality standards promulgated by EPA for California. A TMDL isa
written, quantitative assessment of water quality problems and contributing pollutant sources. It
identifies one or more numeric targets based on applicable water quality standards, specifies the
maximum amount of a pollutant that can be discharged (or the amount of a pollutant that needs
{0 be reduced) to meet water quality standards, allocates pollutant loads among sources in the
watershed, and provides a basis for taking actions needed to meet the numeric target(s) and

implement water quality standards.

This guidance describes the minimum federal requirements for developing TMDLs as
well as additional requirements for establishing TMDLs in California which must be met in order
to comply with State legal and administrative procedures.’ 1t is important that TMDLs include
all the required elements and comply with federal and state procedural requirements in order to
ensure that the TMDLs include information needed to implement effective pollutant controls,
provide meaningful opportunities for public input, and are legally and technically defensible.
More than 500 waterbodies or segments have been identified as needing TMDLs in Califorma,
many for multiple pollutants. Therefore, a preat deal of work needs to be done by the State,
EPA, and interested stakeholders 1o develop and implement TMDLs. This guidance, which is

tailored to California’s unique legal and administrative process, should assist in completing this

work in a timely manner.
e r—

! This guidance reports EPA's understanding of requirements which stem from State statutes, regulations,
or policies, based on information fumnished by the State Water Resources Contro] Board (SWRCB) and
Regional Water Quality Control Boards (RWQCBs). Interested parties should contact the SWRCB or
RWQCBs to obtain definitive guidance concerning State-related requirements.
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This guidance is based on existing federal and state requirements in effect in January,
2000. The guidance does not address proposed changes in federal TMDL requirements or
possible changes in California’s TMDL program being considered in the State legislature. The
guidance also does not address the process for identifying waterbodies that do not meet Water
Quality Standards afier application of technology-based and other required controls (the Section
303(d) list). The guidance does not discuss TMDL implementation requirements in detail since
TMDL implementation plans are currently governed by regulatory provisions which are separate
from TMDL development requirements. Finally, the guidance focuses upon legal and procedural
requirements and does not provide technical guidance concerning scientific methodologies for
developing TMDLs.

In August 1999, EPA published proposed revisions 1o the TMDL regulations and national
TMDL guidance. This California guidance will remain in effect unless EPA determines that it is

superceded by new regulations and/or guidance.

2. Minimum Required Elements of TMDLs

2.1 Federal Requirements

State TMDL SUBMITTAL and TMDLs established by EPA must contain the following
elements indicated in bold type in order to be approvable under the Clean Water Act (CWA) and

associated federal regulations:

1. Submittal Letter

A letter must be submitted by the State providing notification that the final
TMDL(s) for specific water(s)/pellutant(s) were adopted by the State and submitted to EPA
for approval under Section 303(d) of the CWA |40 CFR 130.7(d)].

2. Water Quality Standards Attainment

The TMDL and associated waste load and load allocations must be set at levels
necessary to result in attainment of all applicable water quality standards, including
designated beneficial uses, narrative water quality objectives®, numeric water quality
objectives, and State anti-degradation policies [40 CFR 130.7(c)(1)].

3. Numeric Target(s)

The TMDL document describes applicable water quality standards, including
beneficial uses, applicable numeric and/or narrative objectives, and antidegradation

%5 this documnent, the term “must” is used to describe a federal requirement. The terms “may” or
“should” are used to describe recommended program actions or elements. '
3 In California, the term “water quality objective” is equivalent to the federal “water quality criteria”.
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policies. Numeric water quality target(s) for TMDL must be identified, and an adequate
basis for target(s) as interpretation of water quality standards must be specifically
documented in the submittal. [40 CFR 130.7(c)(3)} TMDLs can be expressed in terms of either

mass per time, toxicity, or other appropriate measure.

These targets identify the specific instream (and potentially hillslope) goals or endpoints
for the TMDL which equate to attainment of the water quality standard. In some cases, multiple
indicators and associated numeric target values may be needed to interpret an individual water
quality standard (e.g. multiple fish habitat indicators to interpret acceptable sediment levels). In
addition, some TMDLs may incorporate multiple numeric targets to account for seasonal
differences in acceptable pollutant levels in a particular water body.

In many cases where applicable standards are expressed in numeric terms, itis
appropriate to set the numeric target equal to the numeric water quality standard. However, it
may be desirable to interpret a numeric standard in terms other than the method through which
the standard is expressed as long as the targei(s) can be shown 1o relate back to achieving the
water quality standard(s). For some pollutants (e.g., bioaccumulative toxins or salts) or receiving
water settings (e.g. lakes or poorly mixed waters), it makes more sense from the standpoint of
source control and impact assessment 10 focus the TMDL on reductions of pollutant mass loads
than solely on avoidance of exceedences of concentration-based standards.

In situations where applicable water guality standards are expressed in narrative terms or
where 303(d) listings were prompted primarily by beneficial use or antidegradation concems, itis
necessary to develop a quantitative interpretation of narrative standards. Since a TMDL is an
inherently quantitative analysis, it is necessary to determine appropriate quantitative indicators of
the water quality problem of concemn in order to calculate a TMDL. It is sometimes possible to
supplement instream indicators and targets with hillslope targets-- measures of conditions within
the watershed which are directly associated with waterbodies meeting their water quality V

standards for the pollutant(s) of concemn.

The numeric targets section generally includes the following elements:

identification of one or more instream indicators (and possibly hillslope indicators) and
ihe basis for using the indicator(s} to interpret or apply applicable water quality standards
:dentification of target levels for each indicator and the technical basis for the targets
comparison of historical or existing conditions and target conditions for the indicators

selected for the TMDL.

If it is determined that water quality standards are now being met throughout the year
taking into account seasonal variations and other critical conditions, and are not expected to be
exceeded by the next h'sh'ng_ cycle, then the TMDL is not required (although it can be developed
to support permit issuance or for informational purposes pursuant to Clean Water Act Section
303(d)(3)). If the State determines a TMDL is not necessary afier the TMDL development
process has begun, the State would normally stop work on the TMDL and identify the waterboedy
as a candidate for removal from the 303(d) list at the time of the next listing cycle. EPA
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encourages the State to notify interested members of the public of this finding and potentially
provide an opportunity for public review of the State’s analysis. For TMDLs required under
consent decrees, the State should notify EPA immediately of any finding that the TMDL is not
necessary in order for EPA to ensure that consent decree requirements are met.

4. Source Analysis

Point, nonpoint, and background sources of pollutants of concern must be
described, including the magnitude and location of sources. The TMDL document
demonstrates all sources have been considered [40 CFR 130.2(i) and 40 CFR 130.7(c)(1)]-

An understanding of pollutant loading sources and the amounts and timing of pollutant
discharges is vital to the development of effective TMDLs. The TMDL document must provide -
estimates of the amounts of pollutants entering the receiving water of concern or, in some cases,
the amount of pollutant that is bioavailable based on historic loadings stored in the aquatic
environment. These pollutant sources or causes of the problem need to be documented based on
studies, literature reviews or other sources of information. Because the source analysis provides
the key basis for determining the levels of pollutant reductions needed to meet water quality
standards, and the allowable assimilative capacity, TMDL, wasteload allocations, and load
allocations, quantified source analyses are required. Sources can be categorized in many ways,
including but not limited to discharge source, Jand use category, ownership, pollutant production
process (€.g. sedimenlation processes), and/or tributary watershed areas. The source analysis
must discuss in detail the data and methods used to estimate source contributions.

5, Link Between Numeric Target(s) and Pollutani(s) of Concern

The TMDL document must describe the relationship between numeric target(s) and
identified pollutant sources, and estimate total assimilative capacity (Joading capacity) of
the waterbody for the pollutant of concern {40 CFR 130.7(d) and 40 CFR 130.2 (i) and (1)].

The loading capacity is the critical quantitative link between the applicable water quality
standards (as interpreted through numeric targets) and the TMDL. Thus, a maximum allowable
pollutant load must be estimated to address the site-specific nature of the impairment. The
eflects the maximum amount of a pollutant that may be delivered to the

loading capacity T
1 achieve water quality standards. A number of different loading capacity

waterbody and stil
approaches have been approved as part of TMDLs.

The loading capacity section must discuss the methods and data used to estimate loading
capacity. A range of methods can be used from predictive water quality models to inferred
linkages based on comparison of local reference conditions with existing conditions in the
watershed of concern. In some cases, loading capacity may vary within the watershed of concem
(e.g., toxics loading capacity may be higher in areas with high water mixing rates than in
backwater areas with poor water exchange), and in different time periods (e.g. nutrient loading
capacity may be lowest during high temperature summer low flow periods). The basis for
spatial and temporal vanations in loading capacity estimates should be discussed in detail.
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6. TMDLs and Individual Load and Wasteload Allocations

The document must identify the TMDL (total allowed pollutant amount) and its
components: appropriate wasteload allocations for point sources and load allocations for
nonpoint sources and natural background. If no point sources are present or anticipated,
wasteload allocations are zero. I no nonpoint sources are present or anticipated, load
allocations are zero. TMDLs and associated wasteload and load allocations must be
expressed in quantitative terms [40 CFR 130.2 (e-i) and 40 CFR 130.7(c)).

The method of TMDL calculations must be discussed in detail. In some cases it will be
_ appropriate to reserve (i.e., not allocate) a portion of the allowable loading capacity as part of the
TMDL and its associated allocations. Such reserves may address the margin of safety
requirement, account for sources which do not receive specific allocations, and/or to provide for
future sources (although EPA advises providing for future sources through establishment of load
allocations for future loading sources where feasible).

Separate wasteload and load allocations are needed for point and nonpoint sources,
respectively. In cases where it is feasible, individual wasteload allocations should be established
for each existing or anticipated future point source discharge, including NPDES-permitted
stormwater discharges. However, circumstances may arise in which it is appropriate to set
wasteload allocations that cover more than one discharge (e.g., discharges covered by a general
permit). The State should coordinate with EPA prior to proposing a wasteload allocation which
addresses more than one discharge, and clearly explain how the group wasteload allocation

would be implemented.

Load allocations for nonpoint sources may be expressed as specific allocations for
specific dischargers or as “gross allotments™ to nonpoint source discharger categories. Separate
nonpoint source allocations should be established for background loadings. Allocations may be
based on a variety of technical, economic, and political factors. The methodology used to set
allocations should be discussed in detail. It is advisable 10 include some assessment of the
feasibility of the allocations in order to increase the likelihood that the TMDL can actually be
attained through implementation actions and, accordingly, is sufficient 1o be approved by EPA.

TMDLs (and thus, load allocations and wasteload allocations) can be expressed as “mass
per time, loxicity, or other appropriate measure”, depending on the type of waterbody and the
sources that contribute to impairment. When using allocations in some “other appropriate
measure " a discussion of why the “other appropriate measure* was used is necessary. "Other
appropriate measures" may include an estimate of the percent reduction in discharge of the
pollutant of concern which is needed to attain water quality standards. Where the percent
reduction approach is used, the specific pollutant loading baseline against which the reductions
are to be measured must be specified. For example, if the water quality impairment is due to
excessive sedimentation from upland conditions, then the allocations may relate to the decrease
in amount of erosion from uplands. If the problem is sedimentation related to channel
conditions, then the allocations may relate to the decrease in the amount of bank erosion or the

increase in stream stability.
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Load allocations can be expressed in many ways. It is important to express load
allocations in ways that can be implemented and monitored effectively. Where feasible, load

allocations should be expressed in terms of:

> individual discharge location,
. individual land ownership, or
B individual land area subject to management junisdiction by a single entity.

Where it is infeasible to set load allocations in these terms, load allocations may be expressed in

the following ways:

> by pollutant discharge process (€.g. landslides),

> by land use type (e.g., rangeland),

» by land characteristics (e.g., geologic type)

> by discharger group (e.g. construction sites),

v by tributary subbasin area, ’

> by waterbody segment, or

> other discreet source description method approved by EPA.

In some TMDLs, it will be appropriate to express load allocations in terms of multiple -
classifications. Examples may include:

> Jands managed for timber harvest with slopes greater than X% or less than X%,
» row crop lands located within 1000 feet of perennial streams or outside that zone, or
> unpaved roads within the A, B, and C subbasins of a larger watershed.

Federal regulations do not establish specific criteria which must be considered in dividing
and allocating any available loading capacity between contributing sources. The State may
consider a mix of the following allocation criteria (see Technical Support Document for Water
Quality Based Permit Decisions (EPA, 1991) for more information):

> technical and engineering feasibility,

» cost ar relative cost,

> economic impacts/benefits,

> cost effectiveness,

’ faimess/equity,

> ability to monitor implementation and effectiveness,

> assurance and timeliness of attaimment of the TMDL and water quality standards,
> relative source contributions, and/or

> other appropriate criteria.

7. Margin of Safety

The TMDL document must describe an explicit and/or implicit margin of safety for
each pollutant [40 CFR 130.7(c)].
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An explicit margin of safety can be provided by reserving (not allocating) a portion of the
loading capacity identified for the waterbody for the pollutant of concérn. An implicit margin of
safety can be provided by making and documenting conservative assumptions used in the TMDL
analysis. The TMDL submittal must provide a detailed explanation of the basis for margin of
safety which shows why it is adequate to account for uncertainty in the TMDL. Where an
implicit margin of safety is provided, the submittal should include a specific discussion of
sources of unceriainty in the analysis and how individual analytical assumptions or other
provisions adequately account for these specific sources of uncertainty.

Different analysis steps in TMDL development will involve different levels of uncertainty
in the accuracy of results. TMDL developers should consider and document the types of
unceriainty involved in each step of the analysis. Because TMDLs must account for uncertainties
in the analysis, the different sources of uncertainty should be summarized. A margin of safety is
required in the TMDL to account for uncertainty in the understanding of the relationship between
pollutant discharges and water quality impacts. In any case, assumptions must be stated and the
basis behind the margin of safety must be documented. The margin of safety is not meant to
compensate for a failure to consider known sources.

8. Seasonal Variations and Critical Conditions

The TMDL document must describe the method used to account for seasonal
variations and critical conditions (e.g., stream flows, pollutant loadings, and other water
quality parameters) in the TMDL(s) |40 CFR 130.7(c)].

Pollutant discharges and associated effects on beneficial uses may vary in different years
and at different times of the year. The TMDL developer should evaluate how seasonal or
interannual variations in loadings, flows, pollutant fate and transport, pollutant effects,
ecological conditions or other factors affect the waterbody of concern in TMDL. TMDLs are
required to demonstrate how seasonal vaniations and critical conditions were accounted for in the
TMDL analysis in order to ensure that the TMDL results in attainment of water quality standards
throughout the year. The TMDL document must show how the TMDL accounts for seasonal
variations and critical conditions concerning receiving water flow (e.g. low flow during drought
periods), receiving water conditions (e.g. temperature), beneficial use impacts (e.g., key aquatic
life stages), pollutant loadings (e.g., high flow nonpoint source runoff), and other environmental
factors which affect the relationship between pollutant loading and water quality impacts. This
element is required in order to ensure that the TMDL will protect the receiving water during the
periods in which it is most sensitive 1o the impacts associated with the pollutant(s) of concern.

9. Public Participation

The TMDL package must document the provision of public notice and public
comment opportunity concerning TMDL calculations; and explains how public comments
were considered in the fina] TMDL(s) [40 CFR 130.7(c)(1)].
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Minimum requirements for public participation for state adopted and EPA established
TMDLs are discussed in the following section. However, there are additional ways of providing
for public participation in TMDL development beyond the minimum. Table I on the following
page summarizes three models of stakeholder participation and discusses some advantages and
disadvantages of each model. These examples do not cover all approaches to providing for
public participation but are intended to illustrate a range of viable public participation models.
Although the State can address minimum federal requirements concerning public participation by
providing a 30 day notice and comment period and preparing a comment responsiveness
summary, EPA encourages that, where feasible, the State communicate with the public earlier in
the process of developing a particular TMDL to discuss the TMDL approach and stakeholder

involvement opportunities.

10. Technical Analysis

The TMDL document must provide an appropriate level of technical analysis
supporting all TMDL elements [40 CFR 130.2(i) and 40 CFR 130.7(c)].

The State may include needed technical analysis in the TMDL document, submit copies
of supporting documentation providing technical analysis supporting the TMDL, or cite
documents in the State’s administrative record which discuss the supporting technical analysis in
detail. If the State cites documents as the basis for technical findings in the TMDL which are not
submitted with the TMDL package, the TMDL document must clearly summarize the technical
analysis supporting the findings concerning individual TMDL elements. In addition, the State
should maintain these documents in its administrative record for review by EPA on request.
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Table 1: Public Participation Models

Model

Characteristics

Advantages

Disadvantages

Public Notice
and Comment

- provides formal opportunity to
review proposed TMDL, may
include public heanngs N
- responses are provided to
public comments in final TMDL
or-in a responsiveness summary
- State or EPA explain how
comments were considered in
the final decision

- less time and resource
intensive

- satisfies minimum public
participation requirements
- avoids repetition of
effort where TMDL based
on previous,
uncontroversial decisions

- intetested parties will not
hear about TMDL

- reduces chance of local
support and buy-in

- developing comment
responses can be time
consuming and difficult

- may be dissatisfying to
stakeholders who want more
mvolvement

Stakeholder
Consultation
Plus Public
Comment
Period

- developer meels several times
with stakeholders during TMDL
development

- developer informs group of
progress and draft analysis,
seeks input

- involved stakeholders not
taken by surprise

- increases chances for
local support/buy in

- earlier identification of
tough or contentious
issues

- moderately time/resource
intensive

- may be dissatisfying to
stakeholders who want more
involvemnent

- difficult to manage
expectations

Extensive
Stakeholder
Collaboration
Plus Public
Comment
Period

- stakeholders involved from
outset in different TMDL
elements

- stakeholders may do
substantial analysis, not just
review state work

- stakeholders may attempt to
seek agreement on TMDL
content

- best chances for local
support/buy i

- improves ability to
identify and evaluate
implementation measures
- may reduce resources
needed for analysis since
other parties do some
analysis

- very time/resource
ntensive

- may be unrealistic to get
consensus or agreement on
TMDL content

- problematic for TMDLs
with tight, inflexible
deadlines

- may be unsatisfying 10
interested stakeholders--
extensive time commitments
required may be infeasible
for.many interesied eroups.. |

Requirements For The Phased Approach To TMDLs

EPA has described an approach to TMDL development in situations where data and
information needed to determine the TMDL and associated allocations are limited. This “phased
approach” to TMDLs enables States to adopt TMDLs and begin implementation while collecting
additional information needed to review and, if necessary, revise TMDL elements based on new
information (see Guidance for Water Quality Based Decisions-- The TMDL Process (EPA, 1991)
for more information). For TMDLs developed under the “phased approach”, the following

additional element

11, Monitoring and Review Plan

must be included in the TMDL submittal:

TMDLs developed under phased approach must identify specific implementation
actions, monitoring plans and a'schedule for considering revisions to the TMDLs.
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EPA also recommends that any TMDL include a monitoring and review process whether
it is developed pursuant to the phased approach or not.

Requirement Conceming Point/Nonpoint Source Allocation Practicability

4

For waters affected by both point source and nonpoint source discharges, TMDL
documents must address the following additional requirement. Note that EPA has also
established national policies concerning reasonable assurances as part of TMDL implementation
plans, which are discussed in the implementation section of this guidance.

12. Showing of Practicability of Nonpoint Source Load Allocations

Where point source(s) receive less stringent wasteload allocations because nonpoint
source reductions are expected and reflected in load allocations, the TMDL must include a
demonstration that nonpoint source loading reductions needed to implement load
allocations are actually practicable [40 CFR 130.2(i) and 122.44(d)].

This means that the load allocations are technically feasible and reasonably assured of
being implemented in a reasonable period of time. Reasonable assurances may be provided
through use of regulatory, non-regulatory, or incentive based implementation mechanisms as
appropriate but must include an actual demonstration that the measures identified will actually
obtain the predicted reductions and that the State is able to assure this result.

2.2 Other EPA Guidance Concerning TMDL Content

In addition to these minimum required elements, EPA recommends that all TMDLs
should contain the following elements in order to facilitate public and EPA review of the TMDL.:

Problem Statermment

The process of problem definition identifies the context for TMDL development and describes
the water quality standards issue(s) which prompted development of the TMDL. The problem

statement should identify:

N name(s) and location(s) of waterbody segments for which the TMDL is being developed,

» the pollutant(s) for which the TMDL is being developed and information about why the
pollutant(s) are being addressed, . )

> the specific applicable water quality standard(s) for those pollutants,

N a description of the water quality impairment or threat which necessitated TMDL
development, and

N adequate background information about the watershed setting for the TMDL 1o help the

reader understand the key water quality, pollutant discharge, land use, and resource
protection issues in the watershed.
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Administrative Record Keeping

An administrative record that supports development and approval of the TMDL should
also be prepared. Components of the administrative record should include all matenals used to
develop the TMDL and make decisions, including any data or references that were used, records
of any correspondence, and other background materials. Such a record is needed in order to
ensure that the public has the opportunity to review documents which formed the basis for the
TMDL. In addition, EPA may request access to documents upon which the State relied in
developing a TMDL if necessary to determine whether a TMDL submittal complies with federal
requirements. As discussed above under Technical Analysis, the State should maintain in its
administrative record copies of technical documents which serve as the basis for one or more
findings contained in the TMDL submitial to EPA.

2.3 Federal Requirements and Guidance Concerning TMDL Implementation

States are not currently required to include implementation plans as part of the TMDL
submittal. However, federal regulations require States to incorporate TMDLs in the State Water
Quality Management Plan along with adequate implementation measures to implement all
aspects of the plan (including the TMDLs) [40 CFR 130.6]. Therefore, TMDL implementation
measures must be identified by the State and submitted for EPA’s review, either concurrent with
the TMDL or afterward. EPA suggests that the implementation plan should be prepared and
submitted concurrent with the TMDL. If the State plans to prepare the implementation plan after
the TMDL, the State’s TMDL submittal should provide a schedule for developing the
implementation p]an.4 Federal regulations do not currently provide that EPA will establish an
implementation plan for TMDLs established by EPA. However, EPA may make implementation
recommendations as part of TMDLs it establishes. States should consider EPA’s implementation
recommendations at the time the State develops its implementation measures for the TMDL and
should adopt these measures into the Basin Plan unless the State identifies alternative measures
which are sufficient to implement the TMDL.

The State’s TMDL implementation plan submittal should describe planned
implementation actions or, where appropriate, specific process(es) and schedule(s) for
determining future implementation actions. The implementation plan needs to be sufficient to
implement all wasteload and load allocations in a reasonable period of time. TMDL(s) and
implementation measures are formally incorporated into the water quality management plan
through the state’s established process for amending that plan. Water quality management plan
revisions must be consistent with other existing provisions of the water quality management plan

[40 CFR 130.6].

4 As discussed in Section 2.4 below, the State of California’s position is that State law usually
requires the Regional Boards to adopt implementation provisions concurrent with TMDLs in
order 10 meet State Basin Planning requirements for TMDL adoption. -
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Reasonable Assurances Concerning Implementation

EPA’s national policy is that all TMDLs are expected to provide reasonable assurances
that they can and will be implemented in a manner that results in attainment of water quality
standards (EPA, 1997). This means that the wasteload and load allocations are technically
feasible and reasonably assured of being implemented in a reasonable period of time.
Reasonable assurances may be provided through use of regulatory, non-regulatory, or incentive
based implementation mechanisms as appropriate.

TMDLs and NPDES Permits

Discharge permits issued under Clean Water Act Section 402 (the NPDES program)
contain effluent limitations for individual pollutants. These effluent limitations must be
consistent with any wasteload allocations developed as part of TMDLs approved or established
by EPA. This provision applies 1o all types of NPDES permits (including stormwater and
general permits). If these procedures are not addressed in the TMDL, the NPDES permit wniter
determines the specific method of assuring that a new or revised permit is consistent with its
wasteload allocation at the time the permit is scheduled for issuance. :

To avoid permitting problems, EPA recommends that the State evaluate how waste Joad
allocations will be translated into NPDES permit limits as part of developing the TMDL
implementation plan. EPA believes it is useful to do this concurrent with TMDL development.
Consideration of permitting issues will also assist in evaluating the practicability of WLAs
during the allocation step of TMDL development. Permitting issues which the State should
consider in establishing WLAs include:.

whether WLAs and effluent limits will be expressed on a concentration and/or mass

basis,
> whether pollutant trading is contemplated as part of the TMDL and WLAs,
> appropriate permit averaging periods,

whether mixing zones are appropriate, and, if so, how they would be delineated, and
> ambient monitoring provisions.

TMDLs and Nonpoint Sources

There are few specific federal requirements concerning implementation of nonpoint
source controls pursuant to load allocations. As discussed above, the State must demonstrate
reasonable assurances that the load allocations will be (1) set at sufficient levels 1o attain Water
Quality Standards and (2) implemented, if wasteload allocations were relaxed based on the
expectation of nonpoint source reductions. EPA’s national policy is that all implementation
plans for all TMDLs will provide reasonable assurances that all wasteload and load allocations
will be implemented in a timely manner. EPA recommends evaluating at a specific level how
Joad-allocations will be implemented as part of the TMDL implementation plan, and believes it is
useful to do this concurrent with TMDL development. Consideration of potential nonpoint
source management approaches and the effectiveness of available management practices will
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assist in evaluating the practicability of load allocations and assessing whether there is reasonable
assurance that the TMDL will be implemented and result in attainment of water quality

standards.
2.4 State of California-Related Requirements

In addition to federal requirements, the Regional Water Quality Control Boards and State
Water Resources Control Board are required to comply with various additional requirements
under State law in order to develop, adopt, and submit a TMDL and associated implementation
measures to EPA. These State-related requirements are summarized below in table 2, based on
material provided to EPA by the State. The process through which the State develops these
required materials is discussed in the following section. In addition, Appendix A to this
puidance provides a legal opinion from the Office of Chief Counsel, State Water Resources
Control Board, which describes economic considerations in TMDL development and basin
planning which stem from State law. '

EPA does not review TMDL submittals for compliance with State-related requirements,
and they are listed here for information purposes only. Interested parties should contact the State
or Regional Board TMDL contacts for more definitive guidance concerning State-related

requirements.

Table 2: State Basin Planning Required Elements

Requirements For Basin | Summary
Plan Amendment
Administrative Record Record of information used to make the staff decision and only
admissible evidence during legal challenge

Notification Provide State Board staff of draft amendment for review of state
board and Office of Administrative Law (OAL) requirements, State
Board and EPA review of TMDL staff report draft

List of contents, and number pages

Index

Public Process. 'Evidence of meetings, sign in sheets, mailing lists

Public Comment Comment letlers from 45 days between Public draft presentation
and Board presentation

Records cited List of records on which amendment is based

Peer Review and report Route through Division of Water Quality (DWQ) coordinator,
allow time for technical peer review

TMDL introduction Confirm that supporting material in chapter introduction is
sufficient and diagrams and basin plan material are updated

CEQA check list Documents no environmental impact assumption

Amendment Copy as presented for Regional Board consideration (may be the

same as required for printing and distribution below)

Transcript Of regional board meeting where amendment was approved
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Requirements For Basin | Summary

Plan Amendment
Exhibit Copies of those exhibits presented at hearing by staff and public
Late Public Comments Summary of verbal responses to comments made at hearing and to

those received afier formal comment period

Economic Cost Analysis Analysis of costs of agricultural controls, performance standards,
and/or treatment requirements mandated by amendment (see
Appendix A for details.)

Staff Report/ TMDL Rationale for amendment

Adopted Amendment Adopted amendment and signed resolution

Printing and Distribution Basin Plan update inserts mailed to current holders and updated
‘record of amendmenis’ page for insertion

Required Approvals and

Concurrences

Regional Water Board approves TMDL and basin plan amendment

State Water Board approves TMDL and basin plan amendment following Regional
Board action

Office of Administrative concurs that basin plan amendment meets State Administrative

Law Procedures Act requirements

U.S. EPA approves state submitted TMD1. and basin plan amendment

3. Steps in TMDL Development and Approval

There are likely to be three approaches through which TMDLs are completed in
California— (1) State adoption, (2) EPA establishment, and (3) State adoption following
extensive 3" party assistance in developing TMDL component parts. This section describes the
procedural steps in completing TMDLs through these 3 approaches.

3.1 State-Adopted TMDLs

This approach entails preparation of a TMDL by Regional Board staff, approval by the
Regional Board, approval by State Board, approval by Office of Administrative Law, and
approval by U.S. EPA. The steps in this process are summarized in table 3 below.
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Table 3: Steps in Developing and Adopting State-Adopted TMDLs
Step Timing Responsible Party
Develop draft TMDL/ Basin Plan varies Regional Board staff (often
Amendment(BPA) ) with substantial assistance
- usually involves detailed workplan and may from other parties)
involve significant stakeholder involvement
Provide TMDL/BPA and record for peer review varies Regional Board staff

Peer review completed

within 60 days

Peer reviewer(s)

Transmil BPA/TMDL and supporting record to
Office of Administrative Law

Respond to peer review varies Regional Board staff
Provide draft TMDL/BPA to EPA for review varies Regional Board and EPA staff
| Open public comment period 45 days Regional Board staff
Hold public hearing varies Regional Board
Adopt TMDL, considering public comments varies Regional Board
Transmit BPA/TMDL and record 1o State Board varies Regional Board stafl’
Prepare approval package for State Board varies State Board staff
Open comment period 30 days State Board staff
Hold meeting to hear public comments varies State Board
Approve TMDL considering public comments varies State Board
varies State Board Staff

Review BPA/TMDL for consistency with State within 60 days | OAL staff
Administrative Procedures Act
Transmit concurrence/comments Lo State Board within 60 days | OAL staff

(If needed) Resolve OAL comments

varies

State and Regional Board
staff

Basin Plan after considering public comments and

after comment
period

(If needed) obtain OAL concurrence varies State Board staff, OAL staff
Transmit fina]l TMDL/BPA and record to EPA varies "State Board staff
Approve or disapprove TMDL 30 days EPA
If disapp.rove, establish TMDL within 30 days | EPA
after
disapproval
Open comment period 30 days min. EPA
Transmit final TMDL to State for inclusion in within 30 days | EPA

Qaking changes if needed
3.2 EPA-Established TMDLs

EPA’s process for establishing a TMDL is more straightforward than the State’s process

and is summarized in table 4.
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Table 4: EPA’s Process for Eslablishing TMDLs
Step Timeline Responsible Party
Develop draft TMDL varies EPA staff, often with help from State or
other parties
Public notice draft TMDL 30 day minimum EPA staff
Hold public hearing if warranted varies EPA staff
Develop final TMDL, considenng varies EPA staff
public comment
Establish and transmit final TMDL | immediately upon | EPA Division Director
to State for inclusion in Basin Plan | establishment
iLwith implementation measures

3.3 Process Steps for Third Party Involvement in TMDL Development

Several TMDLs have been developed in California for which third parties (e.g.,
dischargers, land managers, or citizen groups) have prepared significant portions of the TMDL
analysis or provided support for TMDL development. Third parties can assist in TMDL
development in several capacities. They may include:

. developing significant work products with State and/or EPA oversight

> administering stakeholder meetings and organizations, '

8 providing technical support for individual components of the TMDL,

> providing specific funding assistance for individual TMDL analysis elements, and
> providing expert review of specified components of TMDLs.

Table 5 suggests steps for more intensive involvement of third parties in TMDL
development. EPA strongly recommends that these steps be followed in order to ensure that
intensive third party involvement in TMDL development is productive. Only the State water
quality agency or EPA are authonized to actually adopt or establish TMDLs, but third parties can
:assist a great deal in TMDL work in a well-managed process. Where a particular stakeholder
group or discharger plays an enhanced role in TMDL development, the TMDL development
process should provide specific opportunities for the Regional Board and other interested
stakeholders to participate in the selection and application of the methods used to develop TMDL
components. These extra opportunities for involvement in review of 3 party efforts are needed
to ensure that the selected approaches are valid and balanced,

Table 5: Steps for Involving Third Parties in TMDL Analysis

Step Timeframe Responsible Party
Contact Regional Board to discuss potential as soon as Third party organization with
TMDL-related work (also contact EPA if consent possible work conducted as part of a
decree TMDL involved) public process
Regional Board and Third Party establish written as soon as Regional Board and Third
agreement specifying resource commitments, work | possible Party (and EPA if consent
1o be done by third party, technical workplan, decree TMDLs involved)
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Step Timeframe Responsible Party

milestones, interim deliverables, schedules, public

involvement provisions, and project dependencies. .

Designate State staff contact who will work with as s00N as Regional Board staff

Third Party throughout project to ensure work possible

products are consistent with alt TMDL

requirements

Neutral peer reviewers review technical approach as soon as peer Teviewers identified and
possible (can | overseen by Regional Board,
be d‘one (also EPA if consent decree
earlier) involved), third party funds

Adjust approach as needed to address peer review varies Third Party, with Regional

comments Board oversight

nalysis per workplan per schedule Third party with Regional
Board staff oversight

Deliver interim/final products to Regional Board per schedule Third party with Regional
(and EPA if consent decree TMDLs involved) Board oversight

Public review/adoption PrOCEss as described above. | see above see above

Perform activities/a

3.4 How Does EPA Review and Establish TMDLs?

EPA Region 9 staff usually review draft TMDLs and provide comments to the State
before the State adopts the TMDLs, in order to help ensure that the TMDLs include all federally-

required elements.

The Clean Water Act and EPA regulations require EPA to review State-adopted TMDLs
and either approve or disapprove the TMDLs within 30 days of final submission. EPA teviews

T™™DL submissions to ensure that:

> all TMDL. elements required by the Clean Water Act and EPA regulations are present,
> adequate explanations and documentation are provided for each element, and
> the TMDL will result in attainment of applicable State water quality standards.

EPA Region 9 generally uses 2 checklist prepared by Region 9 to document its review of the
TMDL submission (se€ Appendix B). The checklist identifies each TMDL element required by
the Clean Water Actor EPA's regulations, briefly describes the element, and provides a brief
explanation of EPA’s analysis indicating that the element is or is not consistent with federal
requirements. The checklist also addresses TMDL implementation elements in order 10 assistin
review of State TMDL submissions which include implementation measures.

If EPA finds that all required elements are present and are adequately documented, and
that the TMDL 1s therefore expected to resultin attainment of water quality standards, EPA
approves the TMDL. If any required element is missing or insufficiently documented, EPA
attempts 1o clarify the submission during the 30 day review period. If the State does not provide
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the missing TMDL element(s) or does not clarify or document the basis for its findings, EPA
disapproves the TMDL.® If EPA disapproves the TMDL, it has 30 days to establish a TMDL

which meets federal requirements.

EPA is not required to provide for public review and comment on jts decision to approve
or disapprove a State-established TMDL because the State provides the public with the
opportunity to review and comment on the TMDL prior to State adoption of the TMDL. If EPA
establishes a TMDL, EPA provides the public with an opportunity to review and comment on the
TMDL, considers public comments conceming the EPA-established TMDL, and makes changes
to the TMDL if warranted based on comments received from the public.

After EPA completes its review of the final TMDL submittal, staff complete a staff
report, checklist, and decision letter. The Water Division Director is the official who actually
makes the final decisions concerning TMDL submissions. The decision letter signed by the
Water Division Director is transmitted along with the staff report and checklist to the Executive
Director of the State Water Resources Control Board with a copy 1o the Executive Officer of the
appropriate Regional Water Quality Control Board.

EPA sometimes establishes TMDLs without having disapproved a State TMDL
submission (e.g., to meet court-ordered schedules or at the request of the State). EPA-established
TMDLs must contain the minimum federally required elements mandated by the Clean Water
Act and EPA regulations, and result in attainment of water quality standards. When EPA
establishes a TMDL, it provides an opportunity for public review and comment on the TMDL,
prepares a public comment responsiveness summary, and makes changes in the TMDL if needed
based on comments received. The TMDL is established through the action of the Water Division
Director. The final TMDL is transmitted to the Executive Director of the State Water Resources
Control Board with a copy to the Executive Officer of the appropriate Regional Water Quality
Control Board for inclusion in the Basin Plan by the State.

4. Additional Guidance for TMDL Development

4.1 Water Quality Standards and TMDLs

Under the Clean Water Act and EPA’s regulations, the TMDL. process is designed to
implement existing water quality standards in waters where water qualty is not good enough to
meet those standards. In most situations, existing water quality standards will need to be applied
in developing TMDLs. For many TMDLs, the State will need to interpret narrative objectives,

3 1f the State provides insufficient opportunities for public participation or does not describe how
public comments were considered in the final TMDL, EPA may open a comment period and
make its final decision following the close of the comment period, after considering comments

received from the public.
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use nonattainment, or (possibly) antidegradation policies quantitatively to develop TMDL
numeric largets if no numenic standards are in effect or numenc standards are not designed to
address the impairment of concern. Federal regulations do not require the state to adopt TMDL
numeric largets as stale water quality standards. To assist in interpreting narrative objectives,
beneficial use designations, and/or antidegradation policies, TMDL writers should consult
applicable California implementation procedures for water quality standards.

In some cases, it may be appropriate to reevaluate the appropriateness of water quality
standards for the targeted waters. Separate federal regulations provide for modifying water
quality standards for individual water bodies when specified showings can be made.

Additional guidance documents concemning modification of water quality standards are listed in
{he references. As early in the process as possible, parties who are interested in seeking revisions
of water quality standards on a site-specific basis should consult with Water Quality Standards
program staff at EPA Region 9, the State Water Resources Control Board, and the appropriate
Regional Water Quality Control Board to discuss the suitability of standards modifications in

particular situations.
4.2 TMDL Planning and Project Management

Each TMDL project is different. Planning and managing a complex TMDL project can
be difficult. The following checklist summarizes factors TMDL analysts should consider in

initiating a TMDL project:

’ How long to you have to complete the TMDL?

Do you face resource constraints? What staff, contractor, or stakeholder resources are
available? Are resources assured for future years?

Can other agencies, stakeholders, or programs help you do the TMDL?

How complex are the watershed setting and pollutant issues of concern?

What information, data, and prior efforts are available regarding the watershed setting and

pollutant of concern?
What is the scope of the TMDL? What area and what pollutants are to be addressed?

EPA strongly encourages the State to develop detailed workplans to guide the technical
analysis and stakeholder participation aspects of the TMDL. before starting the TMDL. The State
should distribute workplans to stakeholders for mput if time and resources allow. The workplans
should include specific information on technical methods, interim milestones in TMDL
development, responsible parties, schedules, interim de]iverab]eé, and project dependencies. It is
often useful to plan a TMDL timeline by working backwards from an existing decision deadline
1o determine how much time is actually available to develop the TMDL. In addition, the

workplans should:

include estimated resources/costs of the project and the specific method of funding to be
used, including provisions for contract assistance where needed,
factor in time for review of the draft TMDL by EPA and interested stakeholders

>
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provide some flexibility to account for unforeseen events, and
provide for each step prescribed in the State and federal administrative processes.

TMDL planners should assess whether it is feasible 10 coordinate with related program
decisions/activities to reduce'the amount of work done solely to support the TMDL decision.
Examples of coordination opportunities include:

> standards revisions already planned or underway,

> discharge permitting decisions,

rotating basin management approaches or other watershed management planning (if any),
development of environmental impact statements or reports for planned projects, and
other activity in watershed (e.g., hydropower licenses issued by Federal Energy
Regulatory Commission, habitat conservation plans developed pursuant to Federal
Endangered Species Act, Section 319 nonpoint source management projects).

In many locations in California, there is considerable interest in developing TMDLs
through a “watershed approach”. The State should consider the following facters which, in
EPA’s experience, are key to effectively melding TMDL development and locally focused

watershed management planning:

Regional Boards should clarify that TMDL (and perhaps other regulatory) decisions that
will need to be made and establish timeframes (if any) for making these decisions.
These efforts should start several years before a TMDL is scheduled for adoption because
this approach generally takes substantial time to complete.
The State should obtain agreement to ground rules by all participants, including ground
rules with respect to regulatory deadlines.

. The State should secure firm commitments from stakeholders concerning participation,
funding support, etc.
The State should use existing stakeholder groups where feasible, if those groups are
interested in working on TMDL issues.
The group should develop a detailed schedule which contemplates key decisions and
dependencies related to the minimum TMDL requirements and how they are completed.
State water quality staff should participate fully as stakeholders and have the time and
resources available which are necessary to do so.

5. Sources of Additional Information and Guidance

Further information concerning TMDL development can be obtained from EPA Region 9
by visiting the Region 9 web site at www epa.gov/region09/water/tmd] or by calling the Region 9
Water Division office at (415) 744-2012. In addition, information concerning the national
TMDL program and national reference documents can be obtained by visiting the EPA
Headquarters web site at www.epa.gov/OWOW/tmdl. Several cited references which provide
useful guidance conceming TMDLs and related programs are listed below, and can be obtained
or will soon be available through the EPA Headquarters web site.




Agenda Item 6. Supporting Document 6.

21

EPA, 1990. Technical Support Document for Water Quality-Based Toxics Conirol. EPA 505-2-
90-001.

EPA, 1991. Guidance for Water Quality-Based Decisions: The TMDL Process. EPA 440/4-91-
001. ‘

EPA, 1996. Catalog of Publications: Office of Science and Technology. EPA-820-R-96-001.
(Wasteload Allocation Guidance Series). '

EPA, 1997. New Policies for Establishing and Implementing Total Maximum Daily Loads
(TMDLs). Memorandum from Robert Perciasepe to Regional Administrators, August 8, 1997.

EPA, 1999. Protocol for Developing Sediment TMDLs. EPA 841-B-99-004, October, 1999.
EPA, 1999. Protocol for Developing Nutrient TMDLs. EPA 841-B-99-007, November, 1999.

Documents which should assist in considering modifications of water quality standards on a site
specific basis include:

EPA 1983-84. Technical Support Manual: Waterbody Surveys and Assessments Jor Conducting
Use Attainability Analyses Vol. 1, EPA 440/4-86-037, 1983; Vol. 2 Estuarine Systems, EPA
440/4-86-038, 1984; Vol. 3: Lake Systems, EPA 440/4-86-039, 1984,

EPA Region 9, 1992. Guidance for Modifying Water Quality Standards and Protecting Effluent-
Dependent Ecosystems. Interim Final, June 1992.

EPA, 1993. Water Quality Standards Handbook. 2™ Edition. EPA 823-B-93-002, September
1993.

EPA, 1994. Interim Guidance on Determination and Use of Water Effect Ratios for Metals. EPA
823-B-94-001, February 1594, ‘ ’

EPA, 1995. Interim Economic Guidance for Water Quality Standards: Workbook. EPA
823/B-95-002.
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Appendix A: “Economic Considerations in TMDL Development and Basin
Planning”-- An Opinion From Office of the Chief Counsel, California State
Water Resources Control Board

TMDL analysts with the State and Regional Water Boards and other interested
stakeholders have requested clarification concerning economic analysis considerations in the
TMDL process. Neither the federal Clean Water Act nor EPA regulations require that any
particular form of economic analysis must be conducted to meet federal requirements for TMDL
adoption. The Office of Chief Counsel, State Water Resources Control Board, issued the
following memorandum addressing economic analysis requirements under State law. The Office
of Chief Counsel is solely responsible for the content of the memorandum. EPA had no role in
jts preparation, and we are including it with the guidance solely lo convey the State’s legal
analysis of State requirements.
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\(‘,« State Water Resources Control Board

Winston H. Hickox Office of C‘?ieij Counsel \
Secresary for ‘?OI P Street » Sacramento, California 95814 = (916) 657-2154 Gray Davis
Environmental Mailing Address: P.O. Box 100 » Sacramento, California 95812-0100 Governor
Protection FAX (918) 653-0428 » Internet Address: http://www swrcb.ca.gov
TO: Stefan Lorenzato
TMDL Coordinator
Division of Water Quality
FROM: Sheila K. Vassey
Senior Staff Counsel
OFFICE OF CHIEF COUNSEL
DATE:

SUBJECT: ECONOMIC CONSIDERATIONS IN TMDL DEVELOPMENT AND
BASIN PLANNING

ISSUE

When are the Rffgional Wate‘r Qua]iry Control Boards (Regional Water Boards or Boards) legally
required to consider economics n Total Maximum Daily Load (TMDL)' development and water

quality control planning (basin planning)??

CONCLUSION

The Regional Water Boards, in general, adopt TMDLs as basin plan amendments. Under state
law, there are three triggers for Regional Water Board consideration of economics or costs in

basin planning. These are:
« The Regional Water Boards must estimate costs and identify potential
financing sources in the basin plan before implementing any agricultural water
quality control program.

« The Boards must consider economics in establishing water quality objectives
that ensure the reasonable protection of beneficial uses. :

' gee 33 US.C. § 1313(d); 40 CFR. § 130.7.
2 gee Wat. Code §§ 13240-13247.

California Environmental Protection Agency
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« The Boards must comply with the California Environmental Quality Control
Act (CEQA)3 when they amend their basin plans. CEQA requires that the
Boards analyze the reasonably foreseeable methods of compliance with
proposed performance standards and treatment requirermnents. This analysis
must include economic factors.

Economic factors come into play under federal law when the Regional Water Boards designate
uses. Specifically, the Bpards can decide not to designate, dedesignate, or establish a
subcategory of, 2 potential use where achieving thé use would cause substantial and widespread

economic and social impact.

DISCUSSION

1. STATE LAW

Under feder:al and state law, the Regional Water Boards are required 1o include TMDLs in their
basin plans. Ther? are three statutory triggers for an economic or cost analysis in basin
planning. These triggers are:

« adoption of an agricultural water quality control program;
« adoption of water quality objectives; and
« adoption of a treatment requirement or performarce standard (CEQA).

Each category is briefly discussed below.

A. Agricultural Water Quality Control Program

Agricultural faclivilies are significant sources of nonpoint source poliution. Many waterbodies in
the state are 1mpf:nred due to one or more agricultura} operations. As a result, the Regional
Water Boards will be faced with developing programs to control agricultural activities, as part of

TMDL development.

Under the Poﬂcr—Cologne Walef Quality Control Act (Poruar-Co]ogne),5 before a Regional
Water Board implements an agncultural water quality control program, the Board must identify

3 pub. Resources Code § 21000 et seq.
4 . .
See 33 U:S(? § llJIé(L:.)‘,’/lO_C.[I;. Rl;§ ']30i7(d)(2) (TMDLs must be incorporated into the state’s water quality
management plan. In California the basin plans are part of the state's water quality mana t plan.);
§5 13050(7), 13242. quality management plan.); Wat. Code

5 Wat. Code § 13000 et seq.

California Environmental Protection Agency

D',Di Recycled Poper



Agenda Item 6. Supporting Document 6.

Stefan Lorenzato 725

the total cost of the program and potential sources of ﬁnancing.6 This information must be
included in the basin plan.

The statute does not define “agricultural” programs. The Legislature has, however, defined
agricultural activities elsewhere to mean activities that generate “horticultural, viticultural
forestry, dairy, livestock, poultry, bee, or farm product[s]."7 Because “agricultural” progr;ms
under Porter-Cologne are not restricted to particular activities, presumably, the Legislature
intended that the term be interpreted broadly. Thus, the Regional Water Boards should identify
costs and financing sources for agricultural water quality control programs” covering not only
typical farming activities but also silviculture, horticulture, dairy, and the other listed activities.

The statute focuses only on costs and financing sources. The statute does not require the
Regional Water Boards to do, for example, a cost-benefit analysis or an economic analysis

B. Water Quality Objeclives

Porter-Cologne requires that the Regional Water Boards take “economic considerations” among
other factors, into account when they establish water quality objectives.® The objectives must
ensure the reasonable protection of beneficial uses and the prevention of nuisance.’

Attached to this memorandum is a 1994 memorandum containing guidance on the consideration
of economics in the adoption of water quality objectives.'® The key points of this guidance are:

e The Boards have an affirmative duty to consider economics when adopting
water quality objectives.

= Ata mim'mt{m, the Boards must analyze: (1) whether a proposed objective is
curren!]y bemg attained; (2) if not, what methods are available to achieve
compliance with the objective; and (3) the costs of those methods.

¢ 1d. § 13141
7 Food & Agr. Code §§ 564(a), 54004.

! Wat. Code § 13241. The other factors include the past, present, and probable future beneficial uses of water:
environmental characteristics of the hydrographic unit under consideration; water quality conditions that could’
reasonably be achieved through the coordinated control of all factors affecting water quality in the area, the need fi
developing housing, and the need to develop and use recycled water. ' o

® Ibid,
" Memorandum, dated January 4, 1994, from William R. Attwater, Chief Counsel, to Regional Water Board
Executive Officers and Attorneys, entitled “Guidance on Consideration of Economics in the Adoption of Water

Quality Objectives™.

“California Environmental Protection Agency
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* If the economic consequences of adoption of a proposed objective are
potentially significant, the Boards must state on the record why adoption of
the objective 1s necessary to ensure the reasonable protection of beneficial
uses or the prevention of nuisance.

» The Regional Water Boards can adopt objectives despite significant economic
consequences.

* The Boards are not required to do a formal cost-benefit analysis.

C. CEQA

The Regional Water Boards must comply with CEQA when they amend their basin plans.'' The
State Resources Agency has certified the basin-planning program as exempt from the
requirement to prepare environmental documents under CEQA.'? In lieu of preparing an
environmental impact report or negative declaration, the Boards must comply with the State
Water Resources Control Board’s regulations on exempt regulatory programs when they amend
their basin plans.'? These regulations require the Boards to prepare a written report that analyzes
the environmental impacts of proposed basin plan amendments.'® In general, CEQA requires the
Regional Water Boards to consider economic factors only in relation 1o physical changes in the

environment.'

CEQA also has specific provisions governing the Regional Water Boards’ adoption of
regulations, such as the regulatory provisions of basin plans that establish performance standards
or treatment requirements. The Boards must do an environmental analysis of the reasonably
foreseeable methods of compliance with those standards or requirements. 16 They must consider
economic factors in this analysis.

CEQA does not define “performance standard”; however, the term is defined in the rulem’aki‘ng
provisions of the Administrative Procedure Act. 7 A “performance standard” is a regulation that
describes an objective with the criteria stated for achieving the objective. 18

"' See Pub. Resources Code § 21080.

'2 gee Cal. Code Regs., tit. 14, § 15251(g).

1 See Cal. Code Regs., tit. 23, §§ 3775-3782.
14 14 §3777.

5 See Cal. Code Regs., tit. 14, § 15064(e).

16 pyub. Resources Code § 21159.

? Gov. Code §§ 11340-11359.

' 14§ 11342(d).

California Environmental Protection A gency
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TMDLs will typically include performance standards. TMDLs normally contain a quantifiable
target that interprets the applicable water quality standard. They also include wasteload'’
allocations for point sources, and load allocations*® for nonpoint sources and natural background
to achieve the targct.z' The quantifiable target together with the allocations may be considered a
performance standard. Thus, the Regional Water Board must jdentify the reasonably foreseeable
methods of compliance with the wasteload and load allocations and consider economic factors
for those methods. This economic analysis is similar to the analysis for water quality objectives
discussed above. That is, the Regional Water Board should determine: (1) whether the
allocations are being attained; (2) if not, what methods of compliance are reasonably foreseeable
{0 attain the allocations; and (3) what are the costs of these methods. '

II. FEDERAL LAW

Under federal law, economics can be considered in designating potential beneficial uses.
Specifically, the federal water quality standards regulations allow a state to dedesignate, to
decide not to designate, or to establish a subcategory of a potential beneficial use on ccc,momic
grounds. To rely on this basis, the state must demonstrate that attaining the use is infeasible
because the controls necessary to attain the use *“would result in substantial and widespread

economic and social impact.”

The states can take this action only for potential uses. These are uses that do not meet the
definition of an “existing use”. Existing uses are those uses actually attained in the water body

on or after November 28, 1975.2

Attachrﬁent

1% gee 40 C.F.R.§ 130.2(g). A wasteload allocation is the portion of the receiving water’s loading capacity that is
allocated to one of its existing or future point sources of pollution.

20 . . . . ..
See id. § 130..2(g). A joad allocation is the portion of the receiving water's loading capacity that is attributed
either to one of its existing or future nonpoint sources of pollution or to natural background sources :

20 gee id. § 130.2(i). A TMDL is the sum of the individual wasteload and load allocations.

22 gee id, § 131.10(g)(6)-
B 14 §131.3).

California Environmental Protection Agency
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Appendix B: EPA Region 9 TMDL Review Checklist

EPA Region 9 uses this checklist to review TMDLs submitted for EPA Region 9
approval to ensure that the TMDLs meet all the requirements of the Clean Water Act and EPA’s
regulations concemning TMDL content. Because many TMDL submissions from California and
other states also include TMDL imp]ementation measures pursuant to EPA’s regulatory
requirements at 40 CFR 130.6, the checklist also includes review criteria for TMDL
implementation measures. EPA regulations do not require. the submission of implementation
measures at the same time as TMDLs are submitted.

State: Waterbodies:
Pollutant(s): Date of State Submission:
Date Received By EPA: EPA Reviewer:

TMDL Review Criteria (per Clean Water Act Section Approved | Comments
303(d) and 40 CFR 130.2 and 130.7)

1. Submittal Letter: State submittal letter indicates final
TMDL{(s) for specific water(s)/pollutant(s) were adopted
by state and submitted to EPA for approval under 303(d).

2. Water Quality Standards Attainment: TMDL and
associated allocations are set at levels adequate to result in
attainment of applicable water quality standards.

3. Numeric Target(s): Submission describes applicable
water quality standards, including beneficial uses,
applicable numeric and/or narrative criteria. Numeric
water quality targey(s) for TMDL identified, and adequate
basis for targei(s) as interpretation of water quality
standards is provided.

4. Source Analysis: Point, nenpoint, and background
sources of pollutants of concemn are described, including
the magnitude and location of sources. Submittal
demonstrates all significant sources have been considered.

5. Allocations: Submittal identifies appropriate wasteload
allocations for point sources and load allocations for
nonpoint sources. I no point sources are present,

- wasteload allocations are zero. 1f no nonpoint sources are
present, load allocations are zero.

6. Link Between Numeric Target(s) and Pollutant(s) of
Concern: Submiital describes relationship between
numeric targei(s) and identified pollutant sources. For each
pollutant, describes analytical basis for conclusion that sum
of wasteload allocations, load allocations, and margin of
safety does not exceed the loading capacity of the receiving

water(s).

7. Margin of Safety: Submission describes explicit and/or
implicit margin of safety for each pollutant.
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8. Seasonal Variations and Critical Conditions:
Submission describes method for accounting for seasonal
variations and critical conditions in the TMDL(s)

9. Public Participation: Submission documents provision
of public notice and public comment oppottunity; and
explains how public comments were considered in the final

TMDL(s).

10. Technical Analysis: Submission provides appropnate
level of technical analysis supporting TMDL elements.

Note:
The following criteria da not apply to all TMDLs, but
must be applied in the situations noted.

11. Monitoring Plan for TMDLs Under Phased
Approach (where phased approach is used):

TMDLs developed under phased approach identify
implementation actions, monitoring plan and schedule for

considering revisions 1o TMDL.

12. Reasonable Assurances (for walers affected by both
point and nonpoint sources): Where point source(s)
receive less stringent wasteload allocations because
nonpoint source reductions are expected and reflected in
Joad allocations, implementation plan provides reasonable
assurances that nonpoint implementation actions are
sufficient to result in attainment of load allocations m a
reasonable period of time. Reasonable assurances may be
provided through use of regulatory, non-regulatory, or
incentive based implementation mechanisms as

appropriale.

Implementation Plan Review Criteria (per Clean Waler
Act Section 303(e) and 40 CFR 130.6)

13. Clear Implementation Plan: Submittal describes
planned implementation actions or, where appropriate,
specific process and schedule for determining future
implemnentation actions . Plan is sufficient to implement all
wasteload and load allocations in reasonable period of
time. TMDL(s) and implementation measures are
incorporated into the water quality management plan.
Water quality management plan revisions are consistent
with other existing provisions of the water quality
management plan.
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of economics in the adoption of water quality objectives.™ The key poirrs of this guidance &re:

. mBouAshnmnmmﬁV:dmymmﬁdumaﬁﬁc:whmmopﬁng
water quality ohjectives. . o

« A1 minimum, the Bosrds mmst analyze: (1) whether a proposed objective 3

*  currently being asteined; (2) if not, what methods sre available to achicve
compliance with the objective; and (3) the coms of those methods. ’

*.1d § 13141,
7 Food & Agr. Coda J} 564(a), 54004 .

* wp Code § 13241, Ihe tther Ao inchde tha pan, presont, asd probabls ftre benchicial usa of water;
mvﬁﬁmwﬂdmﬁﬁuofmmmmbkmhmmidnﬂmmmﬁtymdﬁnmmm
m..,gn.b},b:@wmwmlmﬁn@mhldmwmaﬁngmq\nﬁyhm-:ru.lhanudbr
daveloping bouzing, and the peed 1o devalop and use recycled winx. |

' Did . : - .

™ Memnrandum, dated Jasuery 4, 1984, from Willizm R Atrwae, Chisf Coumer!, m Regional Witer Bosrd
Executive Officens mnd Attorneys, etitled “Guidaaca.on Comsiderztion of Ecosamies in the Adoption of Water
Quslity Objectivas”™. . i .

Colfornia Environinental Protection Agency
' : A Recucit Fepw
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o Ifthe ecopomic cnnscqxi:ncé of adoption of apmpc;s,cd ntzj:u;iv: are
. poteatially significam, the Boards must state o the record why adoprion of

the ohjective is necessary o ensure the. rensapable protection of beneficial
uses o the prevention of puisence.

- Tbe Regional Wates Boards m.amobj_@mduﬁx_.mnw
. “The Boards are nox required 1 do 8 firmal cost-benckit analyais

C. CEOA . A
The Regional Water Boards must comply with CEQA when they smend thelr basin plans.'" The
State Resources Agency has guﬁﬁadthehmplmninzpmm'umptmm
raquirement to prepart eqrvironments] documents under C_EQA."' In licy of preparing an
mmmmmmmmmgﬁwdmmmeﬂovd:mmmlywimwm
Whaiter Resources Control Bosrd's regulstions on exempt regulatary programs when they amend
theiz basin plmos.” Dmnguhﬁomnqﬂnm:Bcnduwmmgmmp‘ ort thet amalyzes * -
the. eovironmentl impacts of proposcd basin plan ”m" o genctal, CEQA roquires the
. R.cgiomanérBun.rdsm mnﬁda.:cmonﬁﬂmnpﬂyinrdnﬁmmphyﬁu] changes in ths
e . ) .
CEQA also hes specific provisions governing the Regional Water Boards” adopton of
regulations, such 83 the regulatory provisions of basin plens that establish performance smndards
_or treatment requirements, The Rozrds must do an environmental analysis of the ressonsbly
foreseeable methods of compli ccvdththusemndmdsurmmm.u They must consid
naunomi:ﬁctnrxhuﬂﬁsmﬂyxis- Co
.CEQA does not defing “performance standard™; hawever, the term js defined in the rulemaldng
sions of the Admisistrative Procedure Ast ¥ A “parfarmance standard”™ is & regulstion that
Aescribes an objective with the criteris stated for uhirvinaﬁx:obj-:ﬁv._" . )

:‘—;u Pub. Rescurses Code §210%0
1 gee Cal Code Regs, Tt 14, 1521 )
B geoCal Code Reg, Gt 2, §§ 37753782 ° - .
M g7 : . )
1 o Cal Codt Regs., Gt 14, § 15064(s).
B Pub, Resources Code § 21159
™ Gov. Code §§ 11340-11339.
" 1d § 11342(d).

Cul{fnmm,EuvimnmnlhvucdmAm .
Y Mo rop
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TMDLs will fypically include performance sendards. TMDL3 narmally contain 2 quantfisble
qarget that interprets the spplicable waer qualfty standard. They also include wanzload’®
allocations for paint sources, and joad allocations™ for nonpoint sources.od nanwal backgrouod
10 schieve the target * The guantifiahle target together with the allocations may be considered &
performance standard. Thus, the Regional. Water Board must idextify the reasonably foreseeable
mg:hodsnfaumpﬁmcewhhth:wmdmdmdhldaﬂoaﬁmmdmnﬁdammi:ﬁnms
for those methods. This economic analysis is similar to the anatysis for water quality objectives
dizcussed above. Than is, the Regional Water Board should determine: . (1) whether the
allocations 2o being amined; (2) if not, what methods of compliance are reasansbly forese
1o aitrin the sllocations; and (3) what are the cogta of thesz metbods. .
IL FEDERALLAW -
Under federa) 1sw, econamics can be considered in designating potential beneficiel uses.
spedﬁcany,thzisdnﬂwmquﬂﬂysmndmdsnguhﬁmﬂb?ummd:dsim,.m .
dbcide pot to designate, or 1o esublich a subcategory of 3 potential beneficial usc on economie
grounds. Ton:lyunthisbas_is,ﬂmstxtnmu;dugumuﬂzthirmﬁningtheuseishfm"blq
becamse the controls nee mminth:u;c'ﬁvouh_ir:mﬂt'insubmnﬁalnndwidespxud
* econgmic and speial impact : : R .
mmmnkcﬂﬁl-wﬁunm]yfmpotmﬁﬂn!ﬁ.‘ﬂnlmmnﬂngdommﬁg
definition of mn “existing use”, Edsﬁngmdmthmtmos.mﬂyamihediuﬂnwmbody )
on or after November 28, 19757 - . : T

Artachment

- See 40 CFR. § 130250, A waszzhosd allocacton is tha portion of tus receiving wasszs losding capscity tha &
allocsrzd 1o ooe of its ni:ﬁngwﬁmgnpﬁmmmdpolhmm_ . ‘
2 See fd § 1302(g). A Joad Wiocation by the portion of the recalving winer's loading capacity that is seribued
either to one of i existing o future notpoint sources of polintion or to naurl backgroynd sources

"3 gepid, § 15020 A TMDL ix the som of the individua) wasizlead and load allocations.

B See id § 131.10DI6)
D 14 §1313(e)

" * Collfornia Environmental Protection Agency
3 Aecycisd Fape-
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State of California
‘embra,ndum‘

n_agiut'i.a‘l Water Board : ate: JAN -4 1394
Executive .Officers ' . . . .

Regicnal Watsr Soard ATTorneys

¥i1liem' X. Attwstar .
OFFICE OF THE- CHIEF .COUNSEL
STATE WATER RESOURLES CONTROL BOARD"'

. 201 P Ttrset, Sscrassrts, O SINIA

Hail Code: &8

CUIDANCE ON CONSIDERATION OF ECONOMICS IN THS ADOPTION OF WATER

pe:1:10).3

What .{.s required of a -Regionnl Water Quality Control Poard .
{Regional Weter Board) in order to fulfill its stestutory duty to
consider econcmics when adopting water ‘qiiality objectives in .

"water qualitry control plans or in wasto dipcharge reguirements? .

".  CONCLUSION.

“A Regional Woter Board.ls undar an’affirmative duty to consider
‘ecopnomics when adopting water gualiry cbjectives in vater .

quality control plans or, in tha absence of applicable- .
objectives in a vatar quelity comtrol plen, whenm - .
cbjectives on a case-by-cane basis in wamte discharge
requirements. To #£n1£41]1 this doty, the Regional Water Board
shonld assess the coets of the proposed-adoption 'of a water
quality cbjective. This assesemant will generally requirs the
RAegional Water: Board to review available information to
determine the following: (1) whether the objective is currently
being attained; (2) what methods are available to schievs

_compliance with the objective, if it 13 not currently being

arteined; and (3) the costs of those methodg. The Regional
Water Board should also consider any-information on ecomémic

_impacts provided by the requlated commmnlty and other intarested

parties. -

If the potential economic impacts of The proposed zdoption of .a
water qualiry ¢bjective oppeer Tto be significant, the Regional |
Water Board must articulate why ndoption of the cbjecrive igs

‘necessary to assure the ressecnable protection’ of beneficial uses

Ruceived

of state waters, despite the potential adverse eepnanic

consequencas. For water quality control plan amendmants, this

Jun~-08=-00 10:3Ram From- To~RUTAN & TUCKER LLP, Pags 07
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Regibnal Water Board .
Pxacutive Officers et al. 2=

discussion: could: be included in the staff Teport or' resolucion’
for the proposed ameridment. Por vaste discharge requiremants,
the rationale must be rerflected in the findings. . oo

DISCUSSLON
A. Legal Analysis '

1. fortar—Culoqpe Hatexr duﬁlitz Control Act -

. Undex the Portexr-Cologne Water Quality Comtrol Act,
Water Code Section 13000 et seq. (Porter-Cologne Act or
act), the State Water Rescurces Control Board (State -
¥ater Board) and the Regicnal RWater Boards are the - .
principal state agencies charged with rasponsibility for
water quality protection. The State and Regional Water
Boards . (Boards) exorcise this responsibility primarily
through tha adoption of water ty control ‘plans and
the requlation of waste dischargex.which could affect
vater quality. See Watar Code Secs. 13170, 13170.2,
13240, .13263, 13377, 13391, co '

water quality control plana contain water qoality -
objectives, -as wall as benoficial usas for the waters
designated for protection and a of
lementation to achieve the ‘chiectives. 1Id. Sec.

13050(j). In the absence of applicable water quality
obje ves in a water gpality contrpl-plan, .the Regional-®
Water Board may also develop cbjectives on a caseiby-
case basis in waste discharge requirements. See id.
sec. 13263(a).t
When adopting objectives sithar in a watar gquality
control plan or in wasts discharge requlremants, the
Boards ore required to exsrcise their judgment to
ensure the rensonable protection of beneficial uses and
" the prevention of nuisance®;  Id. Secs. 13241,.13263; '
see 1d. Sec. 13170. - The Porter-Cologne Act recognises-
that water quality may change to same.degree witheuot

.

-

1 The focur of this memorandum iz lim{ted to an mlyr.;'a of the Fosrds®
obligstdion to considsr acancaics whan adopting wster guality objescriwes
cither in water quality contral plany or, om » case-by-caies bagis, In sasie -
discharge requicements. This mamorandizs does not discuss ths axtent to siich
the Boards' sre required to consider the fsctnrs specifiad in Fater Code
 Section 11241 in othar ritnirions. Specifically. this semorandim doss pot
discuss the spplicahiliry of "Saction 13241 to the development of nomeric
effluant.limitaticns, implemepting nscrative objectives contained (n a water
quality coneral plan. Further guidance m the Lattar topic will be daveloped

a2t a larer dara. . .

Recsived  Jun-06-00 10:58am  From To-RUTAN & TUCKER LLP,  Page D8
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JAN -4.1894

causing an unreasonable effect on baneficial uses. .Jd..
The Act, therefore, idsentifies factors which' the Boards.
must consider in determining what level of protecrion is °
reascnable. Jd.2 These factors include economic .
considerstiona. 1Ia.3 : :

The legisletive history of the Portar-Cologne Act
indicates that “[c)opnsarvatisz in the dirmction of high
1ity should guide the establishment of objectives
both in woter guelity.comtrol plans and in warte- .

discharge requiremsnts®.  Recompended Changes in Water
Cuelity Control, Pinnl Repext of the Stndy Panel to the .
[Stets Water Board], Study Project--Water Onality T
Contwol -Progrsm, p. 15 (1969) (Final Repart). :
Objaectives phould *be tailored on the high.quality side
of needs of tha presemnt and future baneficial nees*.

Fd. at 12. '¥avertheless, objactives mst be rsascnable, -
and economic considerations are a necessary part of the
determination of rsesonableness. “The regional boards
muet balance environmental characteristics, past,
present and futura bensficial uses, and economic
considerationa (both-the cost of providing troatment
facilities and the economic value of developaent) in
"establisghing plens to achieve the highsst weter quality °
which is ressonable.® . Id. at 13. ‘ ) S

2. Senste Bill 919. "

" The poards are under an additionsl mandate to concider
economics when' adopting -cbjectiven as & resnlt of tha
Iecent snactment of Scoate Bill 519. 1593 Cal. Stats.,
"Chap- 1131, Sec. B, to be codified at Pub. Res. €ods,.
piv. 13, Ch.. 4.5, Art..4. The legislatiomn, which is

3 Otber factors which pust bs considersd includas : .

. (a) Fasr, pressnr, and prolahle forure beneficial uses of warer:’
(b] Environmantal characteristics of ths hydrographic enit undar - °
copsideration, including the guality of wacer zvailable charetor
(c) Watsr quslicy condirions that could ressonably ba achfevad rhrough
the coordinated conrrol of all factors which affecr water qualiry in '
the arasa; ’ .. . .
" ¢d) The naed for devaloping housing witdin ths regicn;
{e) The need To devalop apd use recycled sater. -

3 Ses alsc Water Code Section 13000 which mardaces thet acefviriss and

- Facrors which msy affect warer guality *s2all pe Tegulated to artain the
highest water quality which is resscnable, éooaidering al) damands batvg mde
and to bé madé op thoge wacers and che rotal valies Armvalved, bsneficisl and
detrimepral, scongmic snd social, rangible and inrangihle® (amphsais added).
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cffoctive Jamuary. 1, 1994, amended the California - "
Invironmantal Quality Comtrol Act, Public Resourcer Cods
fection 21000 et seq. (CEQL), to Iegquire that, whenever
the Boards adopt rules reqmiring the inwtallatien pf -
pollntion control equipmenmt ar sstablighing a .
parformancd standard or treatment requirement,.the
Boards must’ conduct an envircnmental analysis of the
reasonfbly foresesable merhods of compliance. .This
analysis must take into account a reascmable range of
factors, including sconomice. Por tha reassons explained
above, the latter reguiremsnt is duplicerive of ‘exigting-

=ments under the Porter-Cologne Act regarding -
congidération of scomomics. : )

B. Recomendation

The meaning of the nandate to “consider econamics” in the
Porter-Cologme At is oot esntirely clenxr. Yt is clear that

' the Porter-Cologne Act doas not ppecify the weight which

" pmst be given to occonomic consideramtions. - Consequently, the -
Boaxrds msy ndopt water gmality cbjectives.even.though ° -
sdoption may resulr in significant economic conseguences to

© the regulated community. . The Portar-Cologre Act also does .

" not Tegquire the Boards to do a formal cost-banefit analysis.

Tha Portsr~Cologna.Act doer impose an affirmative duty on
the Boards to consider econcmics whan adopting water guality
objectives. The Boards probably cannot fulfill this duty

. simply by responding to ecomomic information supplied by the
regulated community. Rather, the Boards shounld assess the = -
costs of adoption of a propesed watar queality cbjective,
This esssessment will normally entail ‘three steps. Pirst,
thie Boards should review any.svailable information co -
raceiving watar and -effluvant quality to.derermine vhether
the proposed objective.is currently being attained or can be
artained. II-The proposed cbjective is not curremtly .
attainable, the Boards shounld identify the:methods which are
presently available for couplying with the objective.

* rinally, the boards should concider any availeble
‘infoxmation on the .costs associared with the treatment
technologies ox other methods which they have identified for
complying with a proposed objecfcivo.‘ -,

i Fez, for exampls, ing Upetywnear In comscal Drd . Fationgl
.Rasesrch Council (1PP3). This rext providas dats on ran tachnically faasibles
wasrevarer treatment technnlogies, which can be ussd to make compsrarive,
Jjudgments abour performance and vo estimats the approximate rosts of meeting
various eXflnenr discharge standards. iocluding standards. for toric organics-

and parsls.
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In making their asséssment of the cost impacts of a propaud
objective, the Boerds are not required to engage in
cpeculation. Rather, the Boards shonld. review cnr:zntly
available infcrmation. In addition, the Boards should
‘consider, and respond on the record, to any J.n!cmtinn
provided by dischargers or other interssted parscns ° ’
regarding the potantial cost impiications of adoption oI .
p::cpolod objnctivve .

If the. economic ccnsegueoncer of adoption o£ a proponed water
qualiry. objective are potentinlly significant, the Boards
mast- articnlate why adoption of the objective is necossary -
to. ensure rsasonahle protection of beneficial uses.  If the
obdactive is lataxr ‘subjacted to a lagal challange, the -
courts will coneider whether the Boards ‘ndeguately
considersd all relevant factorz -and demonstrated a rational

" comnection betwean those factors, tbe chsic- mada, and the

', puxposes of the Porter-Cologne Act. c_z_a;;fgm_tn Hotml &
Motel Assn L%B!Ei_l,l_!';_lim_gmu 25 Cal.3d 200, 212:
157 cal. Rp'tr. 840, 599 ¥.24-31 (1978%)

. Reasons for adopting a vater qunli ijectivn, darpitu
.adverse economic consequancas; could include the lanaitiv:(.ty
of the receiving waterbody and its beneficial uses, tha .
toxicity of the rmgulated substance, the reliabilit
economic ox attainability data. provided by the e atad
community, public health’ implications of ndopting a'less
stringent objective, .or other approprizte-factors. These
factoxs may also include the legislntive diroctive that & .

' “margin of :n!nty [ ]} be maintained to ossures the pxotection .
of all beneficial uses.” Final Report, p. 15 and -App. A,

P 5.

b4 oqucflv-s ars proposed for surface-waters and adverse
acomomic consequances stemming from mdoptiom of tha R

. objectives conld ba avbided anly 1f banaficial usss were

" downgraded, the Boards. should address whethsr dodeiigoaticn
would be fsasible imder the applicable reqnirements of the
Clean Watexr Act and implementing re¢gulations. See 40 C.P.R.
Sec. 131.10. Dedesignation is femsible cnly for potential,
rather than existing, nses. BSee id. Sec. 131.10(g). If

. dedesignation of potential beneficial uses is infeasibla,
the Boards shonld sxplain why, e.g., that t.hn::e is a lack ecf-
data suppoxrting dedasigmtion.

5- Ir shonld Also be nored rhar, evan 1f dedesignstivn of potsctial
bapeffcial uses 15 frasidle, in the graat Zajoriry of cases it will not 2eve
apy significant effect on thes selaction of 2 propored objective. Ihis 1Is #no
becapsw the proposed objerrive will be prcarsary to.protecr existing
ba.u-{;ci..l uzey, which cannot be dedesignaced. .

Racaived Jun-06-00 10:5Qam From- To-RUTAN & TUCKER LLP, Pagas 11
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The State or Regional wWatar Boara! '.{cnaln

determining thit adoption of a pru;om:' nbjeCti::: is
NecessATy to protect water quality, despire adverse ecepomic
consequencos, must .be discernible from the record. Thig
reasoning could be included in the stnff TepPOIT or in the
resolotion adepting.a proposed water lity control plen
a;ngnd:;:nit_; uﬂhm gbjdeictivn-n‘:u a:taf:g:hld on a case-by-
caee bas vaste discharge reguiremen i ona,
must be included in the findings. tx: the mvtionale

.. . .' . * - -l .

TOTAL P.12
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City of Del Mar E

January 22, 2010
Via E-mail

Mr. Wayne Chiu

California Regional Water Quality Control Board
San Diego Region

9174 Sky Park Court, Suite 100

San Diego, CA 92123-4340

City of Del Mar Comments on the Revised Total Maximum Daily Loads for Indicator Bacteria,
Project | - Twenty Beaches and Creeks in the San Diego Region (including Tecolote Creek)

Dear Mr. Chiu:

The City of Del Mar (City) appreciates the opportunity to provide comments on the Revised
Total Maximum Daily Loads (TMDL) for Indicator Bacteria, Project | — Twenty Beaches and
Creeks in the San Diego Region (including Tecolote Creek) (Indicator Bacteria Project | TMDL)
being considered by the San Diego Regional Water Quality Control Board (Regional Board) on
February 10, 2010. The City understands the importance of this TMDL, and is especially
cognizant of the importance of water quality protections. However, we do have specific
concerns about approaches being taken under this proposed TMDL. As such, the City is
submitting the following comments for consideration by the Regional Board and its staff.

1) Our technical staff has reviewed, and concurs with, the comments and
recommendations for proposed changes to the Indicator Bacteria Project | TMDL
which have been submitted to the Regional Board by the County of San Diego. The
comments and recommendations prepared by the County of San Diego address
many of the same concerns that the City has in regard to this proposed TMDL.

2) The Pacific Ocean Shoreline, Miramar Reservoir was delisted for bacteria in the most
recently adopted water quality impaired list or 303(d) listing, dated
October 25, 2006. The listing was last approved by the State Water Resources
Control Board to reflect new data and information in accordance with the Water
Quality Control Policy for Developing California’s Clean Water Act Section 303(d) List
(Listing Policy). The fact sheet for the Pacific Ocean Shoreline at Miramar Reservoir
HA recommended the delisting of the segment using the weight of evidence and in

1050 Camino Del Mar - Del Mar, CA 92014-2698 - Telephone: (858) 755-9313 - Fax: (858) 755-2794 - www.delmar.ca.us
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3)

4)

compliance with the Listing Policy. The City recognizes that Section 303(d)(3) of the
Clean Water Act states that,

“for the specific purpose of developing information, each State shall
identify all waters within its boundaries which it has not identified under
paragraph (1)(A) and (1)(B) of this subsection and estimate for such water
the total maximum daily load [...].”

However, the City firmly believes that the inclusion of this previously delisted water
body will result in valuable municipal and state resources being spent on a project
that will not provide any benefit to water quality comparable to the anticipated
expenditures. Limiting the Indicator Bacteria Project | TMDL to 303(d) listings allows
the City to focus its resources on high priority water impairments, and future TMDLs,
rather than on a segment that has effectively shown attainment of water quality
objectives.

If the delisted Pacific Ocean Shoreline, Miramar Reservoir segment remains a part of
this proposed TMDL, the City respectfully requests that the Load Reduction Plan
requirements be revised. Specifically, the City requests that the following language
be added to the second paragraph on Page A65:

“For areas that are no longer on the List of Water Quality Limited Segments
(303(d) List), Phase | and Il MS4 dischargers and Caltrans need not prepare
Bacteria Load Reduction Plans for their discharges in these watersheds,
providing that attainment of WQOs continues to be demonstrated.”

Page A40 states that, “Municipal (Phase | and Phase II) MS4s and Caltrans are the
only point sources that have been assigned WLAs”. However, the table on page A59
also lists the owners/operators of small MS4s as responsible Municipalities in all of
the watersheds included in this Resolution. It is unclear in many instances
throughout the Resolution as to whether Phase || MS4s (non-Municipal) are subject
to certain requirements because they are not specifically listed. Therefore, the City
respectfully requests that Regional Board staff review the Resolution to ensure that
all Phase Il MS4 (municipal and non-municipal) dischargers are included in the
requirements applicable to Phase | MS4 dischargers and Caltrans. For example,
Phase Il MS4 discharges should be added to the Compliance Schedule on page A66
and be required to develop and submit Bacteria Load Reduction Plans (BLRPs). This
language change will ensure that smaller MS4s with a high potential for discharge of
bacteria loads are also included in this TMDL.
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5) The City also requests that owners/operators of small MS4s be added to the Table
on pages A69 and A70 as a responsible party for Items 6-13, 16, and 21.

If you should have any questions regarding these comments please contact me directly at
(858) 755-9313 x172, or by email at CleanWater@delmar.ca.us.

Sincerely,

4
SEPH M. DE STEFANOA, M.Sc., CPP, CCIS™, CSI
lean Water Manager

City of Del Mar

JMD:KLB:ns

0 Attachment(s)

cc: Mr. Todd Snyder, Watershed Planning Manager, County of San Diego, Department of
Public Works, Watershed Planning Program, 5201 Ruffin Rd, Ste P,
San Diego, CA 92123

Mr. Mikhail Ogawa, P.E., Mikhail Ogawa Engineering, 3525 Del Mar Heights Road, #429,
San Diego, CA 92130

File
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City of

Encinitas

January 21, 2010

Mr. Wayne Chiu

California Regional Water Quality Control Board
San Diego Region

9174 Sky Park Court, Suite 100

San Diego, CA. 92123-4340

SUBJECT: COMMENTS ON THE REVISED TOTAL MAXIMUM DAILY LOADS FOR
INDICATOR BACTERIA, PROJECT I - TWENTY BEACHES AND CREEKS
IN THE SAN DIEGO REGION, UPDATED NOVEMBER 25, 2009

Dear Mr. Chiu,

The City of Encinitas appreciates the opportunity to provide comments on the Revised Total Maximum
Daily Loads (TMDL) for Indicator Bacteria, Project I. City staff has carefully reviewed the proposed
TMDL, and has developed specific comments that are presented below.

In addition, with this letter the City of Encinitas expressly supports the comments provided to the San
Diego Regional Water Quality Control Board by the County of San Diego in their forthcoming
comment letter to be submitted under separate cover.

We trust that the Regional Board will give full consideration to the comments and recommendations
provided herein as well as those that have been provided by the region and we thank you in advance
for your attention to these matters.

Sincerely,

A D
Erik Steenbloc

Clean Water Program Manager, City of Encinitas

cc: Peter Cota-Robles, Director of Engineering

Phil Cotton, City Manager

Tel 760/633-2600 FAX 760/633-2627, 505 South Vulcan Avenue, Encinitas, CA 92024 TDD 760/633-2700
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CITY OF ENCINITAS: COMMENTS ON THE REVISED TOTAL MAXIMUM DAILY
LOADS (TMDL) FOR INDICATOR BACTERIA, PROJECT I - TWENTY BEACHES AND
CREEKS IN THE SAN DIEGO REGION, UPDATED NOVEMBER 25, 2009

1. Comprehensive Load Reduction Plans: The Revised TMDL for Indicator Bacteria
allows the Phase 1 MS4s to submit Comprehensive Load Reduction Plans (CLRPs)
outlining a Best Management Practice (BMP) Program that will be capable of achieving the
necessary load required to attain the TMDLs in the receiving water within 18 months after

the effective date of these TMDLs.

If the Phase 1 MS4s choose to submit CLRPs, the compliance targets for any additional
constituents of concern have defined. Therefore, if BMPs are designed to support water
quality objectives for Bacteria, the Phase 1 MS4s will not know what the allowable loads

are for any of the additional constituents of concern that may be included in their CLRPs.

2. Wet Weather Exceedance Frequencies: The Revised TMDL for Indicator Bacteria
identifies exceedance frequencies for wet weather expressed as percentages. Wet weather
exceedance frequencies are calculated by dividing the number of wet weather days that
exceed the single sample maximum REC-1 WQOs by the total number of wet weather days

during the rainy season.

This formula makes it difficult for the responsible parties to assess compliance with the
TMDL until the end of the wet season and thereby does not provide the responsible parties

with an opportunity to take appropriate actions or make timely changes to their programs.

-1-

Tel 760/633-2600 FAX 760/633-2627, 505 South Vulcan Avenue, Encinitas, CA 92024 TDD 760/633-2700
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\‘:r JEWEL of the HILLS PUBLIC WORKS DEPARTMENT

January 21, 2010

Mr. Wayne Chiu

San Diego Regional Water Quality Control Board
9174 Sky Park Court Ste 100

San Diego, CA 92123

Subject: Revised Total Maximum Daily Loads for Indicator Bacteria Project, Twenty Beaches
and Creeks in the San Diego Region

Mr. Chiu,
Upon review of the project documents, the City of La Mesa has the following comments.

1. On Page A62 of Attachment A of the Tentative Resolution R9-2010-0001 and on Page 131 of the Draft
Technical Report, the City of La Mesa is listed as a responsible municipality for Forrester Creek, within the
Mission San Diego and Santee HSA watershed heading. No portion of the City of La Mesa is tributary to
Forrester Creek. Please remove the City of La Mesa from the Responsible Municipalities grouping for this
listing.

2. The City of La Mesa supports the comments and proposed changes issued by the County of San Diego
regarding the revised TMDL for Indicator Bacteria Project I. The comments issued by the County of San Diego
highlight several different portions of the revised TMDL documents which are inconsistent and are not based
on scientifically valid principles or assumptions. We urge Regional Board staff to make changes to the revised
TMDL documents as outlined in the comment letter submitted by the County of San Diego.

Thank you,

Joe Kuhn
Storm Water Program Manager
City 9?[5 Mesa

/Z‘“/« (7 75~

8130 ALLISON AVENUE  « LA MESA, CA 91942 «  TEL: 619.667.1166 FAX: 619.667 1280
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January 22, 2010

Wayne Chiu

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego CA 92123-4340

RE: BACTERIA TMDL I FOR BEACHES AND CREEKS
Dear Mr. Chiu:

As municipal representative of the San Juan Hydrologic Unit on the Stakeholder
Advisory Group (SAG) for the Bacteria TMDL I for Beaches and Creeks, and as a
member of the stakeholder group that worked on the companion Reference System and
Anti-degradation Approach/Natural Source Exclusion Basin Plan Amendment
(RSAA/NSE BPA), I appreciate this opportunity to comment on the draft Resolution No.
R9-2010-0001, amending the Basin Plan to incorporate the Project I Revised Bacteria
TMDLs for 20 Beaches and Creeks.

My comments are presented as specific suggested errata changes to the proposed
Resolution and Attachments, focused on ensuring that the understandings developed over
several years” work with the Stakeholder Groups on the Technical Reports and
RSAA/NSE BPA are not lost in translation. In particular, these proposed errata changes
acknowledge the following:

= The limitations of the 2002 data set used to calculate allowable exceedances,
which did not include any data on reference creeks (only reference beaches). The
Southern California Coastal Waters Research Project (SCCWRP) has developed
data since 2002 showing that reference creek exceedances are substantially higher
than beach exceedances in both wet and dry weather. For example, Enterococcus
geomean exceedance rates in dry weather in Orange County and San Diego
County creeks ranged from 75% to 100% (see table excerpt below), compared to
lesser exceedances of the single-sample standard, and the 0% exceedance allowed
in the TMDL as presented. The dry-weather TMDLs as presented do not
recognize that any load allocation for natural creek flows is warranted —
essentially denying that the creeks existed before urbanization.
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Exceedance %*

E. coli Enterococci Total coliform
Daily (single-sample)
Orange County 12.9% 38.7% 3.2%
San Diego County 5.3% 47.4% 0%
Monthly (geomean)
Orange County 25% 75% 46.2%
San Diego County 0% 100% 80%

*Excerpt from SCCWRP 2008, Fecal indicator bacteria levels during dry weather in southern
California reference streams, Tiefenthaler et al.

With respect to wet weather, a full understanding of the “final” wet weather load
allocations in the first approved TMDL I document — wherein the open space load
allocations at the critical point of discharge to the beach were modeled as being
typically on the order of 50+ times higher than the TMDLs calculated on WQOs
without the reference system adjustment - implies that concentrations in reference
creeks would be expected to exceed WQOs almost continuously during wet
weather (compared to a 22% exceedance frequency at ocean beach receiving
waters). When the RSAA/ESA BPA language was developed, it was recognized
that the lack of dry or wet weather exceedance frequencies specific to creeks
would need to be remedied, and the BPA provisions were intentionally crafted to
accommodate this need.

The TMDL states that the reference condition from Leo Carillo Beach is applied
to estimate the allowable exceedance frequency at beaches and creeks in this
TMDL. However, the wet-weather exceedance frequency at Leo Carrillo is based
on a rain event of 0.1” inches and the following 72 hours, not 0.2 and the
following 72 hours, as described in Bacteria TMDL 1. It is scientifically invalid
to use a reference condition for a different storm size, because the exceedance
frequency for storm events of 0.2 inch or greater and 72 hours later is not known
(although logic suggests it would likely be higher than for a 0.1” storm threshold).
It is recommended that wet weather be defined as any instance of rain 0.1” or
greater and the following 72 hours, until and unless data are developed to
substantiate a valid reference exceedance frequency for storms of 0.2 or greater.
Furthermore, the dry-weather reference condition from Leo Carrillo beach was
split into summer dry and winter dry seasons by the LARWQCB, in recognition
that the reference beach exhibited exceedance days during winter dry conditions
(even considering that Leo Carillo’s ‘winter dry’ definition excluded the storms
between 0.1 and 0.2”, which have been defined as “dry weather” for purposes of
the San Diego Bacteria TMDL I). For consistency, scientific accuracy, and
fairness, it is recommended that Bacteria TMDL I separate the dry period into
summer and winter seasons, instead of setting the dry weather exceedance
frequency limit to zero during all dry periods. This is appropriate because winter
rains cause the groundwater table to rise and infiltrate more rapidly into streams;
and because actual REC-1 use is dramatically more common during summer dry
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weather. The allowable exceedance frequencies at Leo Carrillo, which are 3%
during winter dry weather and zero percent during summer dry weather, should be
applied for Bacteria TMDL I beaches, until and unless data are developed to
substantiate a different reference condition.

= Both the TMDL Technical Report and the RSAA/NSE BPA anticipate the re-
calculation of both the wet and dry weather TMDLs will be appropriate for
certain conditions and may vary among target water bodies, based on better
exceedance data and findings of other special studies. For example, certain target
water bodies (such as the mouth of San Juan Creek, where large numbers of
waterfowl naturally congregate in a small, shallow area) will likely never meet the
proposed numeric targets and will need to have recourse to the Natural Source
Exclusion approach outlined in the RSAA/NSE BPA.

= Both the TMDL Technical Report and the RSAA/ESA BPA (as well as EPA
policy) indicate that compliance can be determinable by adherance to a schedule
of BMP improvements and monitoring provisions to be set forward in a Bacteria
Load Reduction Plan, to be separately developed by the Copermittees for Board
approval within 18 months of the effective date of the TMDL, upon OAL
approval. The BLRP provisions may serve as input to the WQBELSs for purposes
of incorporation into NPDES requirements.

= Neither the TMDL Technical Report nor the RSAA/ESA BPA present any
substantiation, justification or peer review of scientific basis for the proposed
“hybrid” wet (+ dry) weather 0% exceedance 30-day geomean target that appears
in this draft Basin Plan amendment for the TMDL. This proposed compliance
standard is inappropriate both conceptually and mathematically, both for beaches
and (even more so) for creeks.

In the spirit of teamwork and in order to minimize effort required by RWQCB staff to
accommodate the recommended corrections, specific errata languge changes to
Resolution No. R9-2010-0001 are detailed below, in order as they appear in the text.
This letter is being submitted electronically (hardcopy to follow) to facilitate the changes.

A. Resolution paragraph 10, page 4: “...... At the time Resolution No. R9-2007-0044
was adopted, allowing exceedances of the REC-1 WQOs during either wet or dry weather
was not authorized by the Basin Plan. The San Diego Water Board, however, recognized
that exceedances of the REC-1 WQOs during both wet and dry weather was likely, and
may be partially due to bacteria loads contributed from natural sources. Therefore, the
San Diego Water Board agreed to develop a Reference System Anti-Degradation
Approach/Natural Source Exclusion Basin Plan Amendment, which would authorize an
allowance for wet or dry weather exceedances of the REC-1 WQOS based on the wet
weather natural exceedance frequencies observed in a comparable reference system;
and/or based on the effective control of all anthropogenic sources of indicator bacteria,
coupled with a demonstration that residual indicator bacteria densities are not indicative
of an elevated human health risk. For this reason, adoption of the Bacteria TMDLs
Project I Basin Plan amendment was made contingent upon the future consideration of a
separate Reference System_Antidegradation Approach/Natural Source Exclusion
(RSAA/NSE) Basin Plan amendment by the San Diego Water Board. It was assumed
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that upon the subsequent adoption of the RSAA/NSE Basin Plan Amendment, Bacteria
TMDLs Project I would be appropriately revised and brought back to the San Diego
Water Board for re-adoption. The key revision would include incorporation of the
reference system approach into the final wet weather TMDLs.....”

B. Resolution paragraph 11, page 4: “....Specifically, it authorizes the San Diego
Water Board to develop bacteria TMDLs that allow exceedances of the singlesample
maximbm-baeteria WQOs durinewet-weather for the purpose of accounting for natural,
uncontrollable sources of bacteria (e.g., birds, wildlife, soil, etc.). Such sources, by
themselves and in the absence of human activities, have been found to cause exceedances

of the sinclesamplemaedmnm WQOs durinewetvweather. .

C. Resolution paragraph 12, page 5: “....Additionally, the San Diego Water Board
needed to make the revisions that had been committed to upon adoption of the
RSAA/NSE Basin Plan amendment, as described in finding 10.”

D. Resolution paragraph 14, page 5: “....Revisions to the original Bacteria TMDLs
Project I Basin Plan amendment include: 1) finalizing the TMDLs to include allowable
wet-weather exceedances of the REC-1 WQOs using the reference system approach
authorized by the RSAA/NSE Basin Plan amendment adopted under Resolution No. R9-
2008-0028 (see finding 11)....”

E. Resolution paragraph 17, page 8: “....Exceedances of bacteria REC-1 WQOs
may be allowed within the context of bacteria TMDLs using a reference system approach
or natural sources exclusion approach. Re-calculation of the controllable WLAs or LLAs
and/or re-setting of the exceedance frequency numeric targets is allowable contingent
upon the demonstration of more accurate reference system or natural residual exceedance
frequencies for specific target water bodies, conditions or seasons, subject to the approval
of the San Diego Water Board.”

13

F. Resolution paragraph 18, page 8: “....The numeric targets selected for these
bacteria TMDLs are based primarily on the REC-1 WQOs for indicator bacteria
contained in the Ocean Plan and/or Basin Plan (finding 16), and allowable wet-weather
exceedance frequencies using a reference system approach (findings 11 and 17).
Different numeric targets (i.e. numeric WQOs and allowable exceedance frequencies)
were used to calculate dry weather TMDLs and wet weather TMDLs, respectively. The
numeric targets were selected based on the applicability of the Ocean Plan and/or Basin
Plan REC-1 WQOs (i.e., Pacific Ocean shoreline or inland surface water) and the
allowable exceedance frequencies of the REC-1 WQOs in avatlable reference systems for
the different weather conditions (i.e. wet weather or dry weather), based on data available
at the time the TMDL process was initiated.

13

G.Resolution paragraph 22, page 10: “....For developing the dry weather TMDLs, a
major underlying assumption s was that there is no discharge of surface runoff, thus no
discharge of bacteria, expected from land uses associated with the Caltrans, Agriculture
and Open Space land use categories during dry weather. Because no discharge of surface
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runoff is was expected from these land use categories during summer or winter dry
weather, they were assigned dry weather WLAs and LAs of zero. The dry weather
TMDLs were assigned entirely to the Municipal MS4s land use category as dry weather
WLASs, meaning only discharges of bacteria loads from the Municipal MS4s land use

category to the receiving waters are expected or allowed from-the Munieipal-MS4stand
wse-—eategory during dry weather. In calculating the WLLAs and LLAs, the possible
contribution of subsurface or groundwater flows to bacteria loads in receiving waters
during winter or summer dry weather was not accounted for in any land use category.
However, an allowable exceedance frequency of 3% was established specifically for
winter dry weather in recognition of conditions at the reference beach, where
exceedances were observed during winter dry weather due to creek flows and bacteria
loads swollen by antecedent rainfall.”

3

H.Resolution paragraph 26, page 11: “...WQBELSs may be expressed as numeric
effluent limitations, when feasible; other quantifiable metrics, such as as exceedance days
in receiving waters; and/or as a best management practice (BMP) program of expanded
or better-tailored BMPs. The WQBELs will likely need to include a BMP program to
achieve the load reductions required to attain the TMDLs in the receiving waters. Prior
to incorporation into the NPDES requirements, the Municipal MS4s and Caltrans will be
required to submit Bacteria or Comprehensive Load Reduction Plans outlining a
proposed BMP program that will be capable of achieving the necessary controllable load
reductions required to attain the TMDLs in the receiving water. The Municipal MS4s
and Caltrans will be responsible for reducing their controllable bacteria loads and/or
demonstrating that their discharges are not causing exceedances of the numeric WQOs
and beyond the allowable exceedance frequencies in the receiving waters, and/or are not
causing elevated risks to human health.”

I. Resolution paragraph 28, page 12: “...At the end of the dry weather TMDL
compliance schedule, the 30-day geometric mean REC-1 WQOs for summer dry weather
days must be met 100 percent of the time in the receiving waters; and during winter dry
weather days must not be exceeded in the receiving waters more frequently than the
allowable exceedance frequencies. At the end of the wet weather TMDL compliance
schedule, the single sample maximum and-30-day-geemetrie-mean-REC-1 WQOs must
not be exceeded in the receiving waters more frequently than the allowable exceedance
frequencies.”

J.Attachment A, paragraph 3, page A6: “... WQBELSs may be expressed as numeric
effluent limitations, when feasible; other quantifiable metrics such as exceedance days in

receiving waters; and/or as a best management practice (BMP) program of expanded or
better-tailored BMPs.”

K.Attachment A, page A11: - Item #4 is missing something at the end of the sentence,
probably the location of the TMDL.: “4 Total Maximum Daily Loads (TMDLs) for
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L. Attachment A, page A13, Footnote 2: “Wet weather days defined as days with
rainfall events of 0.1 8-2” or greater and the following 72 hours.”

M.Attachment A, page A13, Footnote 3: “Dry weather days defined as days with less
than 0.1 6:2 inches of rainfall observed on each of the previous 3 days. Winter dry
weather days defined as dry weather days between October 1 and April 30. Summer dry
weather days defined as dry weather days between May 1 and September 30.”

N. Attachment A, page A14, paragraph 2: “...The numeric targets used to calculate

summer dry weather TMDLs include a zero percent allowable exceedance frequency of
the REC-1 geometric mean WQOs. The numeric targets to calculate winter dry weather
TMDLs include a 3 percent allowable excedance frequency of the REC-1 geometric

mean WQOs.”

O.Attachment A, page A14, paragraph 3: “...Allowable exceedance days are
calculated based on the allowable exceedance frequencies and the total number of wet
days or winter dry days in a year.”

P. Footnote 4, page A14: “In the calculation of the wet weather TMDLs, the San Diego
Regional Board chose to apply the 22 percent allowable exceedance frequency as
determined for Leo Carillo Beach in Los Angeles County. At the time the wet weather
watershed model was developed, the 22 percent exceedance frequency from Los Angeles
County was the only reference beach exceedance frequency available. No exceedance
frequency data were available at reference creeks in wet weather, but the model suggests
that creek wet-weather exceedances may be substantially higher than at beaches. The 22
percent allowable exceedance frequency used to calculate the wet weather TMDLs is
justified because the San Diego Region watersheds™ beaches’ exceedance frequencies
will likely be close to the value calculated for Leo Carillo Beach, and is consistent with
the exceedance frequency that was applied to beaches by the Los Angeles Regional
Board.”

Q. Footnote 5, page 14:_“Limited water quality data available from San Diego Region
reference systems beaches when the TMDL project was initiated, indicated that
exceedances of the single sample WQOs during dry weather conditions are uncommon at
reference beaches. Furthermoreif the exceedanceof the sinele sample WOOs-durine
dry-weatheris-unlikely, are-evenmere-unlikely: More recent data developed by
SCCWRP in Orange and San Diego Counties indicate that dry-weather exceedances may
seasonally be much more common in reference creeks. Depending on the magnitude and
consistency of the single-sample exceedances, exceedances of the geometric mean may
be more or less common than single-sample exceedances.”

R. Attachment A, Page A18, paragraph 3: “... The concentration based TMDLs and
allowable exceedance frequencies will be used to determine compliance with the TMDLs
in the receiving waters....”
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S. Attachment A, Page 16, footnote (a) to Wet Weather Numeric Targets Table: “(a)
Percent of wet days (i.e. rainfall events of 0.1 8-2 inches or greater and the following 72

hours)....”

T. Attachment A, page A16, Dry Weather Numeric Targets Table:
“Dry Weather Numeric Targets

Indicator Bacteria Numeric Target Summer Allowable | Winter Allowable
(MPN/100 mL) Exceedance Exceedance
Frequency Frequency
Fecal coliform 200 0% 3%
Total coliform 1,000 0% 3%
Enterococci 35/33 0% 3%

(a). Percent of dry days (i.e., days with less than 0.1 6:2 inch of rainfall observed on each of the
previous 3 days) allowed to exceed the dry weather numeric targets. Summer is defined as May 1
through September 30 and winter is defined as October 1 through April 30.”

U. Attachment A, page A18, paragraph 2: “...the dry weather steady-state model-
predicted flows at the critical location during the dry days of the critical wet year in
combination with the dry weather numeric targets were used to calculated the mass-based
monthly allowable dry weather bacteria loads, or mass-based dry weather TMDLs, for
summer dry weather. For the 7 months (October-April) of winter dry weather, the 3%
allowable exceedance-day frequency was used to pro-rate the existing excess monthly
bacteria load, and added to the summer monthly load based on the numeric targets.”

V. Attachment A, page A20, paragraph 2: “...All of the summer dry weather mass-
load based TMDLs were calculated using a 0 percent exceedance frequency. All of the
winter dry weather mass-load based TMDLs were calculated using a 3 percent
exceedance frequency. These allowable exceedance frequencies were used to calculate
the numer of wet and dry weather allowable exceedance days during the critical wet
year.”

W. Attachment A, page A23, paragraph 3: “The summer dry weather mass-load
based TMDLs were assigned entirely to discharges from MS4 land uses because the
runoff that transports bacteria loads to surface waters during dry weather are expected to
occur only in urban areas. The mass load associated with the allowable exceedance
frequency of 3% established for winter dry weather is assignable to open space because it
represents natural loading from undeveloped reference systems....”

X. Page A24, add to end of paragraph 1 (or add new separate paragraphs):
“Ultimately, controllable point and nonpoint sources must reduce their anthropogenic
loads so the concentration based wet weather and dry weather TMDLs, which are based
on the numeric REC-1 WQOs I the Basin Plan and allowable reference exceedance
frequencies, can be met during wet weather and dry weather conditions during each year.
Meeting the wet weather and dry weather numeric targets in the discharseand/or
receiving water will indicate the TMDLs, WLAs, and/or LAs have been met.
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After all anthropogenic sources of indicator bacteria have been controlled such that
anthropogenic sources do not cause exceedances of the indicator bacteria water quality
objectives, exceedances of the indicator bacteria water quality objectives may
alternatively be allowed based on the residual exceedances in the target water body. The
residual exceedances in the target water body define the background level of exceedance
due to natural sources, under the Natural Sources Exclusion approach allowable under the
RSAA/NSE Basin Plan amendment adopted under Resolution No. R9-2008-0028. This
approach further requires that natural sources be identified and quantified, and
dischargers demonstrate that residual indicator bacteria densities are not indicative of
elevated human health risk.

The San Diego Water Board will evaluate the appropriateness of the specific approaches
and exceedances or exceedance frequencies to be allowed under any proposed
recalculation of WLAs or LAs or revisions of numeric targets using either an alternative
reference system model or a natural source exclusion model.”

Y. Attachment A, page A27, revisions to selected columns in Table, Summary of Dry
Weather Existing and Allowable Indicator Bacteria Loads: Note, the correction in the
first column heading shown below is typographical. The calculated inputs in the other
columns are an example based on the first waterbody in the table (San Joaquin Hills HAS
and Laguna Hills HSA); these calculations should be conducted for all waterbodies in
the table.

Allowable Total Dry Allowable Allowable Dry | Allowable Total allowable
Numeric Days in Exceedance Exceedance | Exceedance load = TMDL
Objective Load | Critical Year Frequency Days in Load (billion (billion
(Billion Winter 7 Critical Year | MPN/Month, MPN/month)
MPN/yearmonth months Only) (Winter 7 Winter 7 (Winter/Summer)
months months
Only)* only)**
227 296 3% 4.38 524 279/227
1,134 296 3% 4.38 264 1,398/1,134
40 296 3% 4.38 47.6 87.6/40

*Calculated as 3% x (total dry days in year — 150 summer days).
**Calculated as (existing load — allowable numeric objective load)/30 days x (allowable winter
exceedance days/7 months)

Z. Attachment A, page A33, revisions to selected columns in Nonpoint Source/Open
Space section of the Table, Dry Weather Fecal Coliform Bacteria Existing Loads,
TMDLs, WLA, Las Expressed as Monthly Loads (Billion MPN/month The
calculated inputs are an example based on the first waterbody in the table (San Joaquin
Hills HAS and Laguna Hills HSA); these calculations should be conducted for all
waterbodies in the table. The data comes from the calculations done above (see comment
Y)
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Existing load Load Reduction
(Winter/summer) Allocation Required
(winter/summer
)

52.4/0 52.4/0 0%

264/0 264/0 0%

47.6/0 47.6/0 0%
AA. Page A36, bulletpoint #4: “...any discharge to a stormwater conveyance system

that is not composed entirely of “storm water”, or exempt categories of non-stormwater,
is prohibited unless authorized by the Regional Board....”

BB. Page A37, bulletpoint #3,: “The numeric targets for dry weather TMDLs consist
of the REC-1 30-day geometric mean WQOs, with and a 0 percent allowable exceedance
frequency for summer dry weather and a 3% allowable exceedance frequency for winter

dry weather.”

CC. Page A37, bulletpoint #4: “The TMDL calculations are based on either the single
sample maximum WQO (for wet weather) or 30-day geometric mean WQOs (for dry
weather), but both the single sample maximum and the 30-day geometric mean numeric
WQOs must be met in the receiving waters during dry weather.”

DD. Page A37, add additional bulletpoint under Numeric Targets: “Re-calculation
of the TMDLs, WLASs or LAs and/or re-setting of the exceedance frequency numeric
targets is allowable contingent upon the demonstration of more accurate reference system
or natural residual exceedance frequencies for specific target water bodies, conditions or
seasons, subject to the approval of the San Diego Water Board.”

EE. Page A38, Add to the third bulletpoin under Linkage Analysis: “The dry
weather existing mass loads and allowable mass loads (i.e.e, dry weather mass-load based
TMDLs) are calculated assuming surface runoff is generated only by anthropogenic
activities and discharged from specific land use categories to receiving waters. The
possible contribution of subsurface or groundwater flows to bacteria loads in receiving
waters during dry weather was not accounted for in any land use category.”

FF. Page A41, paragraph3, bulletpoint 1: “... WQBELSs may be expressed as numeric
effluent limitations, when feasible; other quantifiable metrics such as exceedance days in
receiving waters; and/or as a BMP program of expanded or better-tailored BMPs.”

GG.Page A42, paragraph 2: “...If, however, the receiving water limitations are not
being met in the receiving waters, the Phase I MS4s will be responsible for reducing their
bacteria loads and/or demonstrating that controllable anthropogenic discharges from the
Phase I MS4s are not causing the exceedances, as outlined below in the monitoring for
TMDL Compliance section below.”
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HH. PageAS1, and page A52, Tables, Dry Weather Days section of Receiving Water
Limitations for Beaches; and page AS52, Tables, Dry Weather Days section of

Receiving Water Limitations for Beaches:

footnotes:
Summer Dry Winter Dry Weather
Weather Allowable Allowable
Exceedance Exceedance
Frequency Frequency
0% 3%
0% 3%
0% 3%

Change and add selected columns and

*a. Wet weather days defined as days with rainfall events of 82 0.1 inches or greater and
the following 72 hours.

b. Dry weather days defined as days with less than 8:2-0.1 inches of rainfall observed on
each of the previous 3 days.

I1.Page AS2, paragraph 2: “....(i.e., the running geomean on dry weather days in a 30-
day period shall not exceed the 30-day geometric mean REC-1 WQOs more than 0
percent of the time in summer dry weather, or 3 percent of the time in winter dry
weather.”

JJ. Page AS3, paragraph 1: ¢...If at the end of the dry weather TMDL compliance
schedule the receiving waters exceed the 30-day geometric mean REC-1 WQOs more
than 0 percent of the time in summer or 3% of the time in winter, the municipal MS4s are
responsible for....”

KK. Page AS53, paragraph 3, compliance with Wet Weather TMDLs: “At the end of
the wet weather TMDL compliance schedule, the bacteria densities in the receiving
waters for all wet weather days cannot exceed the single sample maximum REC-1 WQOs
more than the allowable exceedance frequency ln—addmeﬂ—th%baete%denﬁ%}es—m&s{

LL Page AS53, paragraph 4: “As described in the minimum monitoring components
above, at least one sample should be collected within 24 hours of the end of a storm event
that occurs during the rainy season (i.e., October 1 through April 30). Dischargers are
expected to propose a wet weather compliance sampling and interpretation protocol in
their Bacteria Load Reduction Plans, for approval by the San Diego Water Board. If an
alternative protocol is not submitted or approved, the following shall govern: If only one
sample is collected for a storm event, the bacteria density for every wet weather day
associated with that storm event shall be equal to the results from that one sample. If
more than one sample is collected for a storm event, but not on a daily basis, the bacteria
density for all the wet weather days not sampled shall be equal to the highest bacteria
density result reported from samples collected....”
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MM. Page AS53, Footnote: “Defined as days with a storm with at least 82 0.1 inches of
rainfall and the 72 hour period after the storm event.”

00. Page A55, next to last paragraph: “Between the effective date of these TMDLs
and the end of the TMDL Compliance Schedules, monitoring is also required to
demonstrate progress toward achieving and complying with the TMDLs, WLAs, and
LAs. Progress can be demonstrated by timely implementation of BMPs identified in the
Bacteria [L.oad Reduction Plans, and/or with reductions in exceedance frequencies in the
receiving waters until the allowable exceedance frequencies ultimately are achieved at
the end of the TMDL Compliance Schedules. Demonstrating progress toward attaining
the TMDLs in the receiving waters will be assessed differently for dry weather and wet
weather, as proposed and approved in the Bacteria Load Reduction and Monitoring Plans,
or as follows if an alternative proposal is not approved:...”

PP. Page AS56, Table: Insert into Title of Table: “Modeled Estimate of Critical Year
Existing Wet Weather Exceedance Frequencies by Watershed.”

QQ. Page A56, last paragraph: “....Because the REC-1 WQOS must be met (subject
to allowable exceedance frequencies) throughout the 20 waterbodies addressed by these
bacteria TMDLs, monitoring data from these locations and any other beach segments
and/or creek monitoring points in the watersheds addressed by these TMDLs may be
used to determine compliance.”

RR. Page A66, second paragraph: “Full implementation of the TMDLs for indicator
bacteria shall be completed as soon as possible, but no later than 10 years from the
effective date for both the dry weather and wet weather TMDLs, unless an alternative
compliance schedule is approved in conjunction with a Comprehensive LL.oad Reduction
Plan, as described below....”
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I hope the above detailed recommendations are effective in facilitating appropriate
revisions to the draft document to reflect the efforts and understandings from the
stakeholder advisory group process. I encourage you to please call or email if you have
questions or would like to discuss any of the above comments. I am available via
telephone at (949)362-4384 or email npalmer@ci.laguna-niguel.ca.us.

Sincerely,

Nancy R. Palmer
Senior Watershed Manager
City of Laguna Niguel
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CITY OF OCEANSIDE

WATER UTILITIES DEPARTMENT

January 22, 2010

Mr. Wayne Chiu

California Regional Water Quality Control Board,
San Diego Region

9174 Sky Park Court, Suite 100

San Diego, CA 92123-4340

Dear Mr. Chiu,

Below are the City of Oceanside comments on the Revised TMDL for Indicator Bacteria,
Project I — Twenty Beaches and Creeks in the San Diego Region (Including Tecolote
Creek). We have several major concerns and appreciate your review and response.

1. Definition of a rain event: Data from a study at Leo Carrillo Beach (a largely
undeveloped “reference” watershed in Los Angeles County) are used to establish
a frequency at which beaches and creeks covered by this TMDL are allowed to
exceed bacteria water quality objectives during wet weather (22%). Allowable
exceedance frequencies are appropriate in TMDLs because numerous studies
have found that even reference watersheds that are not impacted by anthropogenic
activities sometimes exceed water quality objectives. Exceedance frequencies at
Leo Carrillo Beach were calculated based on wet weather days defined as rainfall
events of at least “0.1 inch and the following 72 hours” (Resolution No. 2002-
002). This TMDL defines wet weather days as “rainfall events of 0.2 inches or
greater and the following 72 hours.” It is scientifically invalid to apply the wet
weather exceedance frequency observed at Leo Carrillo Beach to a TMDL that
uses a different definition of wet weather days. The exceedance frequency for
rainfall events greater than 0.2 inches is very likely to be different than 22%. Wet
weather days in this TMDL should be defined as “any rain event 0.1 inch or
greater and the following 72 hours”. This will ensure consistency with the Leo
Carrillo Beach reference study.

2. Application of Total Coliform Water Quality Objectives to Creeks: Footnote
C to the tables on Page Al16 and footnote F to the table on Page A52 of the
proposed Basin Plan Amendment (strikeout/underline version) state that wet and
dry weather numeric objectives for total coliform apply at the point in a creek that
discharges to a beach, bay, or estuary. The Basin Plan does not contain total
coliform water quality objectives applicable to inland surface waters. Language
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throughout the Resolution, Basin Plan amendment, and Technical Report should
be reviewed and changed to correctly state that total coliform water quality
objectives are not applicable in inland surface waters, only at the point in creeks
where continual mixing with salt water occurs.

. Applicability of TMDL requirements to non-impaired waters and the
extension of responsibility to discharges not located within an impaired
hydrologic area: Page Al of the proposed Basin Plan amendment states: “The
TMDLs that have been developed for the Pacific Ocean shorelines are assumed to
be applicable to all the beaches located on the shorelines of the hydrologic
subareas (HSAs), hydrologic areas (HAs), and hydrologic units (HUs) listed [in a
table] above.” This statement implies, for example, that all dischargers located
anywhere in the San Marcos HA (904.5) will be required to comply with the
Revised Bacteria TMDL. In fact, Moonlight Beach is the only segment within the
San Marcos HA that is identified as impaired on the 303(d) list. Moonlight Beach,
although technically within the boundaries of the San Marcos HA, is
hydrologically disconnected from the rest of the HA. The draft Technical Report
recognizes this fact in Table 3-1 where Moonlight Beach is shown to have a total
drainage area of only 1.43 square miles. The table on Page A61 goes one step
further by listing all eight Phase I MS4s in the Carlsbad HU, including the City of
Oceanside, as “responsible municipalities” required to comply with TMDL
requirements in the San Marcos HA, although the City of Oceanside has no
discharges to, nor jurisdiction in, the San Marcos HA. The table implies that any
Phase I MS4 located anywhere in the Carlsbad HU will be required to comply
with TMDL requirements to address impairments at Moonlight Beach. In fact,
only the City of Encinitas discharges to the Moonlight Beach Watershed. When
asked at the January 7, 2010, SAG meeting, Regional Board staff indicated that
the footnote was worded as intended and that the inclusion of all eight Phase I
MS4s within the Carlsbad HU was intentional. The implications of this decision
are far reaching. In the San Marcos HA example, seven municipalities would be
required to monitor for compliance, and develop and implement load reduction
plans, to address bacteria impairments at beaches that are not currently identified
as impaired on the 303(d) list. This would constitute a gross misuse of resources
when there are so many other impairments requiring attention in the region. To
correct this problem in the San Marcos HA example, only the City of Encinitas
should be assigned a WLA in the TMDL and only Encinitas should be assigned
responsibility for the load reductions required in the TMDL, unless an impairment
is determined for the remaining water bodies that can be linked to discharges from
other municipalities.

. Combining dry and wet data to calculate a wet weather geometric mean: The
proposed Basin Plan amendment (Page A54 of the strikeout/underline version)
states that wet weather and dry weather samples will be used together to calculate
the wet weather 30-day geometric mean and that no exceedances of the wet
weather 30-day geometric mean are allowed. This methodology is not
scientifically defensible. The 30-day geometric mean should not be applied to wet
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weather samples but only to the dry weather condition. Moreover, wet weather
and dry weather samples should not be combined to calculate the 30-day
geometric mean. '

. No allowable exceedance frequency during dry weather: This TMDL allows
no exceedances of bacteria water quality objectives during dry weather days
(defined as “days with less than 0.2 inch of rainfall observed on each of the
previous 3 days”). However, in other TMDLs where Leo Carrillo Beach is used as
a reference system (i.e., Santa Monica Bay Beaches Bacteria TMDL), the dry
weather TMDL is split into two seasons: summer dry (0% allowable exceedance
frequency) and winter dry (3% allowable exceedance frequency). This is an
important distinction because during the winter months, the Leo Carrillo Beach
reference system exhibited some exceedances during dry weather days. This
TMDL should allow a 3% exceedance frequency during dry weather until a more
appropriate frequency can be established based on data collected from a reference
system in the San Diego region.

. Basin Plan amendments: Chapter 7 Section (f)(6) of the proposed Basin Plan
amendment (page A49 of the strikeout/underline version) recognizes that
revisions to the Basin Plan may be necessary in the future. It also specifies
conditions that must be met before the Regional Board will initiate a Basin Plan
amendment project. Because this TMDL is founded on several critical
assumptions and uncertainties, and because several studies with bearing on these
assumptions are either planned, ongoing, or completed, stronger language should
be included in the Basin Plan amendment that includes a more specific
commitment to and timeline for revising the TMDL. The following are a
representative sample of the key assumptions and uncertainties upon which the
TMDL are based:

= Assumption that wet weather exceedance frequencies at a reference beach
in Los Angeles County are applicable to beaches in the San Diego region.

= Use of exceedance frequencies from a reference beach to determine
allowable exceedance frequencies in inland surface waters, where less
mixing, reduced salinity, and other factors would be expected to result in
higher bacteria densities, even under natural conditions.

= Assumption that all flows and bacteria loads during dry weather are
anthropogenic and the responsibility of Phase I MS4s to reduce.

A paragraph should be added at the end of Chapter 7 Section (f)(7) of the
proposed Basin Plan amendment (page AS5S0 of the strikeout/underline
version) that states: “Any study conducted following the procedures
outlined in this paragraph will be considered by the San Diego Regional
Water Quality Control Board during the time period specified in Table
(Insert Table Number) TMDL Implementation Milestones”. Also, on
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page A69 in the strikeout/underline version, a row should be added to the
TMDL Implementation Milestones Table as follows:

Item | Implementation Action Responsible Date
Parties

6 San Diego Water Board will San Diego Water | The later of :
reconsider the TMDL to include Board (1) within 5 years of
results of any optional special effective date or (2)
studies and water quality within 1 year of
monitoring data completed by the receipt of final study
responsible entities and revise results
numeric targets, WLAs, LAs and
the implementation schedule as
needed.

7. Monitoring for TMDL Compliance and Compliance Assessment: Pages AS0
and AS51 of the Basin Plan Amendment (strikeout/underline version) describe
monitoring requirements, including minimum number of stations and minimum
sampling frequencies during wet and dry weather. Page AS50 also states: “If
exceedances of the receiving water limitations are observed in the monitoring
data, additional monitoring locations must be added to identify the sources
causing the exceedances. ...” Page A54 states: “Because the Phase I MS4s are
located at the base of the watersheds and have been identified as the most
significant controllable source of bacteria, the municipal Phase I MS4s will have
the primary [responsibility] for monitoring the receiving waters. ... The municipal
MS4s may demonstrate that their discharges are not causing the exceedances in
the receiving waters by providing data from their discharge points to the receiving
waters, by providing data collected at jurisdictional boundaries, and/or by using
other methods accepted by the San Diego Water Board. Otherwise, at the end of
the wet weather TMDL compliance schedule, the municipal Phase I MS4s will be
held responsible and considered out of compliance unless other information or
evidence indicates another controllable or uncontrollable source is responsible for
the exceedances in the receiving waters.” The entire monitoring burden under this
draft TMDL has been placed on Phase I MS4 dischargers, including monitoring to
identify non-Phase I MS4 point and non-point dischargers that have been assigned
wasteload allocations (WLAs) and load allocations (LAs) under this TMDL. At a
minimum, all dischargers assigned WLAs and LAs under this TMDL should be
required to participate in the source identification monitoring if exceedances of
receiving water limitations are observed.

8. TMDL Compliance Timelines: When the Regional Board originally adopted
this TMDL in December 2007, the compliance timeline for achieving wet weather
TMDLs was 20 years. In the currently proposed revised TMDL, the compliance
timeline has been cut in half to 10 years for all water bodies except Chollas Creek.
The TMDL and Tentative Resolution state that if dischargers submit a
Comprehensive Load Reduction Plan (CLRP) addressing multiple constituents in
addition to bacteria, the compliance timeline may be extended to 20 years for
achievement of wet weather TMDLs only. There is no allowance for a timeline
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longer than 10 years for achieving the dry weather TMDLs. It is unclear why the
compliance timeline for wet weather has been shortened to 10 years for most
water bodies. Given the scale, complexity, and cost of the structural and non-
structural solutions that will be needed to reduce bacteria loads to the required
levels, 20 years is an aggressive timeline to expect compliance with either wet or
dry weather TMDLs. The TMDL should be revised to allow for a 20-year
compliance timeline for achievement of both wet and dry weather TMDLs.

9. Assumption that all dry weather flows are anthropogenic. The assumption that
all dry weather flows are due to anthropogenic influence is invalid. Those stream
systems influenced by natural groundwater seepage are more likely to flow
regardless of anthropogenic influence. Studies by the Southern California Coastal
Water Research Project (SCCWRP) have shown that reference systems, including
San Mateo Creek in San Diego County, contain natural flows during the dry
season (Tiefenthaler, L., E. Stein and G. Lyon. 2008. Fecal indicator bacteria
levels during dry weather from Southern California reference streams. SCCWRP
Annual Report, Costa Mesa, CA). Technical Report Sections 6, 8, 9, and 11
should provide updated text regarding this assumption.

Thank you for the opportunity to comment. Please contact Ms. Alison Witheridge at
(760) 435-5822 with any questions.

Sincerely,

M'F\-M,«W

Mo Lahsaie
Clean Water Program Coordinator
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Electronic Delivery to: wchiu@waterboards.ca.gov

Wayne Chiu, Water Resource Control Engineer
Regional Water Quality Control Board

9174 Sky Park Court, Suite 100

San Diego, CA 92123

Dear Mr. Chiu:

Subject: Review and Comment of the Revised Total Maximum Daily Loads (TMDLs) for

Indicator Bacteria Project I — Twenty Beaches and Creeks in the San Diego Region
(including Tecolote Creek), Revised Draft Final Technical Report and Resolution

The City of San Diego (City) Storm Water Department is pleased to provide the San Diego
Water Quality Control Board, Region 9 (Regional Board) with comments regarding the Revised
Bacteria Project I Draft Final Technical Report dated November 25, 2009. We appreciate the
opportunity to provide comments on this regionally important tentative Basin Plan amendment.
The City is committed to protecting the beneficial uses of our creeks, bays, and beaches using
sound science and cost-effective approaches. Resources to protect these vital assets need to be
directed prudently towards protecting Water Quality.

The following general comments are presented as well as specific comments included on the
attached table, City of San Diego Comments on Draft Bacteria Project 1 TMDL (Pending
Resolution No. R9-2010-0001). These general comments focus on the following areas:

Inclusion of draft 2008 Regional Board §303(d) de-listed waterbodies in TMDL.
Inconsistent use of reference condition.

TMDL re-opener process clarification.

Compliance points and monitoring program for wet weather.

Compliance points and monitoring program for dry weather.

Concentration-based TMDL - load reductions should be allowed to show progress
toward TMDL compliance.

Inclusion of Tecolote Watershed in TMDL — request for inclusion of the City’s data for
sound science basis.

Porter-Cologne Water Quality Control Act Required.

Storm Water Department
9370 Chesapeake Drive, Suite 100, MS 1900 o Son Diego, CA 52123
Hotline (619) 2351000  Fax (858) 541-4350
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Inclusion of Draft 2008 Regional Board §303(d) De-Listed Waterbodies in TMDL

The Bacteria Project | TMDL Revised Technical Report includes waterbody/pollutant
combinations recommended for de-listing on the draft 2008 Regional Board§303(d) list. In
accordance with the Clean Water Act (CWA), the State Board §303(d) listing process is used to
prioritize waterbodies not currently subject to effluent limitations and is to be based on scientific
data that indicate impairment. This prioritization process allows for focused use of limited
resources to address impairments through TMDL implementation by the municipalities, and
other agencies, including the City.

The inclusion of de-listed indicator bacteria and waterbodies in the TMDL is counter to this
prioritization process and cost-effective use of our City’s resources. It is understood that the
timing of the draft Bacteria Technical Report did not coincide with the approval of the most
recent draft 2008 Regional Board§303(d) listings. To be consistent with the prioritization
process, it is recommended the proposed de-listed indicator bacteria waterbodies be removed
from this TMDL.

Inconsistent Use of Reference Condition

Wet Weather Basis: The TMDL states that the reference condition from the Leo Carrillo Beach
Reference Study (Leo Carrillo) is applied to estimate the allowable exceedance frequency at
beaches and creeks in the TMDL. However, the exceedance frequency at Leo Carrillo is based
on a rain event of “0.1 inches and the following 72 hours,” as stated in Resolution No. 2002-002.
This TMDL is using the Leo Carrillo reference study results while redefining wet days as “0.2
inch of rain and the following 72 hours.” It is scientifically invalid to use a reference condition
for a different storm size, because the exceedance frequency for storm events of 0.2 inch or
greater and 72 hours later is not known. To be consistent with the reference system study, it is
recommended that a storm event or wet day be defined as any instance of a rain event 0.1 inch or
greater and the following 72 hours.

Dry Weather Basis: The Leo Carrillo reference study was also used to establish the dry weather
exceedance frequency limits in the Los Angeles area bacteria TMDLs, as stated in Resolution
No. 2002-004. However, the draft technical report Section 4.2.1 states that “little data are
available regarding exceedances of Water Quality Objectives (WQOs) in a reference
system....the reference system approach may be an option that would allow an exceedance
frequency to be included with the dry weather numeric targets in the dry weather TMDLs.” It is
unclear why a reference system approach is appropriate for wet weather, but not for dry weather.
It is recommended that the reference condition for dry weather at Leo Carrillo beach be used in
this TMDL. Additionally, a TMDL reopener needs to be included that allows for the
incorporation of any future data. It is essential that this process be documented in the TMDL.

In the TMDL, the dry weather exceedance frequency limits are set at zero. However, in the Los
Angeles area, TMDLs where the Leo Carrillo system was used as a dry weather reference, the
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dry weather TMDL is split into summer dry and winter dry seasons. This is an important
distinction because during the winter months, the reference system exhibited exceedance days. It
is recommended that the TMDL separate dry period into summer and winter seasons instead of
setting the dry weather exceedance frequency limit to zero during all dry periods. This is
necessary because rains cause the ground water to increase the water table and infiltrate to the
streams. The allowable exceedance frequency at Leo Carrillo is 3% during winter dry weather,
and that standard should also apply in San Diego County. The summer dry weather exceedance
frequency limit would remain zero using the Leo Carrillo reference study.

In addition, this TMDL defines the exceedance frequency for the wet weather condition, but not
the number of allowable exceedance days based on the critical year. Instead, an allowable
exceedance frequency is set. The use of the 1993, 90™ percentile critical storm year to set the
exceedance frequency incorporates critical conditions, but does not define the waste load
allocations based on those critical conditions. It is recommended that the Regional Board use the
reference condition exceedance frequency and the number of wet days in the critical year at each
location within the TMDL to define a set allowance of exceedance days for each year.

TMDL Reopener Process Clarification

The TMDL, Section 4.1.3, states “if watershed specific exceedance frequencies are determined

for any of the watersheds addressed in the TMDL, the wet weather TMDLs can be recalculated

based on these watershed specific exceedance frequencies.” The specific process for amending

the TMDL, as well as TMDL reopener schedule, should be incorporated into the TMDL. The

City recommends that the following language used in the Santa Monica Bay Beaches TMDL,

Resolution 2002-022 be included in this Tentative Resolution:

¢ Four years after the effective date of the TMDL, the Regional Board shall reconsider the
TMDL.

» The four areas of consideration when reconsidering the TMDL shall include:

o Refine allowable wet weather exceedance days based on additional data on bacterial
indicator densities in the wave wash and an evaluation of site-specific variability in
exceedance levels,

o Re-evaluate the reference system selected to set allowable exceedance levels, including a
reconsideration of whether the allowable number of exceedance days should be adjusted
annually dependent on the rainfall conditions and an evaluation of natural variability in
exceedance levels in the reference system(s),

o Re-evaluate the reference year used in the calculation of allowable exceedance days, and

o Re-evaluate whether there is a need for further clarification or revision of the geometric
mean implementation provision.

Compliance Points and Monitoring Program for Wet Weather

Match Compliance to Risk and Safety: To meet the beneficial use goals and use the City’s
resources cost-effectively, compliance to the TMDL needs to focus on river segments and coastal
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areas where the recreational benefit is consistent with the actual and potential use. The City is
committed to this goal and through its ongoing bacteria reduction and public outreach efforts has
been able to reduce beach postings by 76% since 2001. However, certain concrete-lined flood
channel sections of creeks and streams are not subject to recreational use particularly during wet
weather; yet they are still designated as REC-1 waterbodies. These sections should not be part of
the wet weather compliance monitoring program, as public safety prohibits access during storm
events.

Compliance Monitoring Directed at Human Sources: To use the City’s funds cost- effectively,
compliance monitoring during wet weather events should focus on follow-up source tracking of
human sources. ‘

Compliance Based on Sound Science: Preliminary data presented in the Tecolote Creek
Microbial Source Tracking Study suggested that storm water is characterized by higher
concentrations of fecal indicator bacteria during the first flush. There is an increasing
predominance of enterococcus bacteria associated with plant matter and re-growth later in the
storm, which are not known to cause human illness. Compliance measures must be focused on
sound science so that Best Management Practices (BMPs) are designed in a cost-effective
manner.

Human versus Anthropogenic: Compliance should be measured by addressing human sources of
bacteria detected above water quality objectives in wet weather flows at appropriate compliance
points. If the purpose of the TMDL is to restore the REC-1 beneficial use so the public can swim,
use of the United States Environmental Protection Agency (EPA) bathing standards have been
and continue to be followed. This is because the REC-1 bathing standards are based on
epidemiologic studies to protect human health from risk of illness from human sewage sources.
Monitoring should focus on human sources rather than a broad category of anthropogenic
sources, which may not be associated with an unacceptable human health risk. Without focusing
monitoring efforts on human sources, extensive public resources would be used to track sources
of little or no risk to the public. It is recommended that a tracking program using Quantitative
Polymerase Chain Reaction (QPCR) techniques be implemented.

‘The assumption in the TMDL that all dry weather exceedances may be attributed to the
municipal separate storm sewer system (MS4) is invalid. This assumption was demonstrated as
incorrect in the Mission Bay (2004) and San Diego River (2006) Bacteria Source Identification
Studies, which were conducted for the State Board Proposition 13 Clean Beaches Initiative
grants, and the Pacific Beach Point Bacteria Source Identification Study (2006) in coordination
with San Diego Coastkeeper. The results of these studies showed that birds and other wildlife are
the source of indicator bacteria exceedances during dry weather at beaches. Holding the City and
other MS4 dischargers accountable for indicator bacteria exceedances caused by natural sources
that were demonstrated in the middle of this TMDL process is inappropriate.

All dry weather flows are not due to anthropogenic influences. Many of the streams in Southern
California flow naturally during the dry season. Southern California Coastal Water Research
Project (SCCWRP) studies have shown that reference systems have natural flows during the dry
season, including San Mateo Creek in San Diego County. Additionally, during winter dry
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conditions, nearly all streams in San Diego County exhibit flow due to storm events that raise the
groundwater table causing infiltration into the creek beds.

Stated Use of the Dry Weather Geometric Mean is Scientifically Invalid: Attachment A of the
Tentative Resolution (page A54) states that the wet weather and dry weather samples will be
used together to calculate the wet weather 30-day geometric mean and that no exceedances of the
wet weather, 30-day geometric mean are allowed. The allowable exceedance of single sample
criteria is zero during dry weather periods, but there is a frequency allowance for wet weather
samples. Using the two sets of samples together will most likely result in an exceedance of the
30-day geometric mean, and no exceedances of the geometric mean are allowed. This
methodology of combining the two data sets is not scientifically defensible. It is recommended
that the 30-day geometric mean only be applied to dry weather samples.

The use of the 30-day wet weather geometric mean is not clear. Page A66 of the Tentative
Resolution Compliance Schedule states that, “at the end of the wet weather TMDL compliance
schedule, the receiving waters must not exceed the single sample maximum REC-1 WQOs more
than the wet weather allowable exceedance frequency.” However, the Tentative Resolution page
12, item 28, states, “at the end of the wet weather TMDL compliance schedule, the single sample
maximum and 30-day geometric mean REC-1 WQOs must not be exceeded in the receiving
water more frequently than the allowable exceedance frequencies.” Because there is an allowable
exceedance frequency for wet weather single sample compliance, but none for the 30-day
geometric mean, it is not clear how the 30-day geometric mean will be used to assess
compliance. Any allowable wet weather exceedance day concentration would be included in the
30-day geometric mean, likely resulting in an exceedance of the 30-day geometric mean. Please
clarify the use of the wet weather 30-day geometric mean, its definition, purpose, whether or not
it will be used as a measure of compliance, and if so, how will it be used.

Compliance Points and Monitoring Program for Dry Weather

Compliance Monitoring Needs to Account for Diversions: The City has invested in a dry weather
diversion at the base of the Tecolote Watershed to protect the recreational use of Mission Bay.
With no dry weather flows entering Mission Bay from Tecolote Creek, compliance to protect the
beneficial use of the waterbody should be directed at monitoring the effectiveness of the
diversions rather than any periodic flows in the flood control channel.

Concentration-Based TMDL — Load Reductions should be allowed to Show Progress toward
TMDL Compliance

Best Management Practices and Reducing Dry Weather Concentration: The TMDL applies a
concentration-based compliance goal, however many BMPs, including low impact development
(LID) and irrigation controls, can effectively reduce loads but not concentration (City of
Laguna). The compliance goals of the TMDL state that progress toward TMDL implementation
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will be based on exceedance frequency reduction. While important, it is also important to
include mechanisms to show progress toward TMDL compliance using load reductions.

BMPs and Reducing Wet Weather Concentrations: LID BMPs may be used to reduce runoff
volume during storm events, but this will not likely result in decreased concentrations of
bacteria. LID can be part of an integrated suite of BMPs to reduce the volume of runoff and
pollutant loading including bacteria, but if compliance is focused on concentration, this may
discourage the innovative use of these and other more sustainable approaches. If the TMDL
allows load reduction goals to show progress toward TMDL compliance, then these approaches
would be more widely implemented to address bacteria and the variety of BMPs that may be
used.

Compliance Timeline (Integrated Approach): The compliance schedule was 20 years in the
previous version of the TMDL, and has now been reduced to ten years for all waterbodies,
excepting Chollas Creek. It is stated in the TMDL and Tentative Resolution that if dischargers
submit a Comprehensive Load Reduction Plan (CLRP), they may set the compliance schedule
greater than ten years for wet weather but must meet dry weather compliance goals within ten
years. It is recommended that the compliance schedule be returned to 20 years for both wet and
dry compliance, since bacteria is one of the most complicated pollutants to regulate.

Inclusion of Tecolote Watershed in TMDL — Request for Inclusion of Data for Sound Science
Basis

Initially the Regional Board did not include Tecolote Creek in this TMDL. Therefore, the City
initiated the Tecolote Creek Bacteria Characterization and Source Identification Project in order
to assist the Regional Board with the development of a creek specific TMDL. Currently, the City
is performing Phase III to assess bacteria storm drain system regrowth and bacterial speciation.
The City has insisted on providing project updates to the Regional Board staff. Unfortunately
this independent TMDL project was incorporated into this TMDL, effectively nullifying the
good faith efforts we have put forth. We are requesting that Tecolote Creek be removed from this
TMDL. It is recommended that a TMDL re-opener process for inclusion of new data be defined
and a schedule be set to allow for future updates to the TMDL.

The application of outdated land use data has been identified as a potential issue during the
review of previous TMDL versions. It is apparent that the land use data was not updated and as
new information becomes available, it should be incorporated into the TMDL.. Setting a firm re-
opener schedule would allow dischargers to update information and improve the TMDLs.

Porter-Cologne Water Quality Control Act

Section 13241 of the act requires the Regional Board to complete a series of steps before
adoption of a Basin Plan Amendment. Each Basin Plan Amendment is supposed to incorporate
economic considerations. Review of this Tentative Resolution has concluded that this analysis is
insufficient. The City of San Diego recommends compliance with all Porter-Cologne
requirements.
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Wayne Chiu, Water Resource Control Engineer
January 21, 2010

The City of San Diego encourages the use of sound science to improve and protect water quality.
This policy can best be observed at the City’s beaches, which have shown a 76% reduction in
beach closures. The use of the reference system approach for development of the bacteria TMDL
is supported by the City. Compliance with the proposed TMDL will require significant amounts
of City resources, and it is important that waterbodies recommended for delisting from the draft
2008 Regional §303(d) list be removed from this TMDL. While the City supports the use of the
reference system approach, it must be used appropriately. The TMDL states that the Regional
Board is open to modifying the implementation of the TMDL to account for additional data,
newly defined reference conditions, or special studies submitted by the dischargers; however,
there is no timeline identified in the TMDL implementation section. To assure the City’s
resources are used in a cost-effective manner to improve water quality, we have provided these
comments based on sound scientific approaches. Additionally, the City recommends that the
Regional Board conduct an economic analysis to comply with Porter-Cologne requirements.

If you have additional questions, please contact me at (858) 541-4328 or Beverly Morisako at
(858) 541-4315.

Sincerely, | \\\
@gi\‘?\s\\k
Ruth Kolb

Program Manager

KM\rk

Enclosure:  City San Diego Comments on Draft Bacteria Project 1 TMDL (Pending
Resolution No. R9-2010-0001)

cc: Kris McFadden
Beverly Morisako
Drew Kleis
Bill Harris
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Technical
Report
Section | Page | Section Title/Topic Reason for Proposed Changes/Comments Comments/Proposed Changes
Tentative Resolution
It is recommended that the Regional Board comply with the
35 15 | Economic Analysis “The San Diego Water Board has considered the costs...” Porter-Cologne requirements and incorporate econormic

considerations. Please perform the economic analysis and
provide the details in the Tentative Resolution.

1. Executive Summary

Table 1-1. Bacteria-

Several waterbodies have been proposed for delisting from the
2008 303(d) List, including San Dieguito Fecal Coliform and

Impaired Water . ; . It is recommended that the waterbodies already meeting
1 2 o Enterococcus, Miramar Reservoir HA Fecal Coliform and .
(S)uarl:‘t);rl‘_txsr'mted Enfe cus, several beaches in the Scripps HA, and Fecal bacteria standards be removed from the TMDL.
€9 Coliform and Enterococcus at Dog Beach.
“In general, controllable point and nonpoint sources generating less : < :
; Please cite a reference or explain the rationale for
1 4 Paragraph 3, first than 5 pe_rcent of the total loads (e.g., Cattr‘ans qulor Agriculture) assigning WLAs and LAs equal to existing loads based on a
sentence were assigned WLAs and LAs equal to their existing loads, o
o . . " 5% rule
resulting in no load reduction requirements.
The executive summary outlines most requirements of the TMDL, Please incorporate information regarding the MQOS {explicit,
1 NA | Margin of Safety but does not include the Margin of Safety (MOS) or public implicit, and why), as well as information on public
participation. participation.
Reference System The City of San Diego supports the use of a reference
1 NA Approach Y The City of San Diego supports the reference system approach system approach for the development of the Bacteria

Project | TMDL.

2. Introduction—No comments
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" Technical
Report
Section | Page | Section Title/Topic Reason for Proposed Changes/Comments
Reference System . .
2 NA Approach The City of San Diego supports the reference system approach

Comments/Proposed Changes

The City of San Diego supports the use of a reference
system approach for the development of the Bacteria
Project | TMDL.

3. Problem Statement

Table 3-1. Beach and

The TMDL includes water bodies that are recommended for

Developing and implementing TMDLs for waterbodies that
are meeting water quality standards is prohibitive with the
additional effort and costs required for TMDL compliance
monitoring and reporting. The Clean Water Act 303(d)(1)(C)
requires establishing TMDLs for waterbodies on the 303(d)

32 19 tCh‘fe‘?r“hsﬂgf‘i\’esfe‘.’ " | delisting from the 2008 303(d) st List in accordance with the priority ranking. CWA 303(d)(1)
i e (3) requires estimating TMDLS for all waterbodies for the
purposes of developing information only. Itis
recommended that water bodies delisted from the 303(d) list
be removed from the TMDL.
Table 3-2. Beneficial ' Please clarify the application of REC-1 standards to
33 22 | Uses of the impaired Tecalote and Chollas Creeks are both designated as REC-2 waterbodies designated as only having a potential REC-1

Waters

beneficial use and a potential REC-1 beneficial use.

beneficial use.
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- Technical
Report
Section

Page

Section Title/Topic

Reason for Proposed Changes/Comments

- Comments/Proposed Changes

4. Numeric Target Selection

Allowable Exceedance

Frequency for the The 22% exceedance frequency used to calculate the wet weather
413 32 | Reference System TMDLs is based on a rain event of 0.1 inch, and the definition of a | Please revise the wet weather day definition to 0.1 inch.
Approach wet eventis 0.2 inch in this TMDL.
Paragraph 1
e Please define the methodology for amending the
TMDL, and include a schedule for a TMDL re-opener.
The following items should be considered when re-
opening the TMDL as found in the Santa Monica Bay
Beaches TMDL, Resolution No. 2002-022:
« Refine allowable wet weather exceedance days based
on additional data on bacterial indicator densities in the
The TMOL states that if the reference condition for wet weather is wave wash and an evaluation of site-specific variability
413 32 | Paragraph 1 found to be different for watersheds in this TMDL compared to the in exceedance levels,

Los Angeles TMDLs, then a request to amend the TMDL may be
made.

» Re-evaluate the reference system selected to set
allowable exceedance levels, including an evaluation of
natural variability in exceedance levels in the reference
system(s),

e Re-gvaluate the reference year used in the calculation
of allowable exceedance days, and

e Re-evaluate whether there is a need for further
clarification or revision of the geometric mean
implementation provision,
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Technlcal
“Report :
Section { Page | Section Title/Toplc Reason for Proposed Changes/Comments Comments/Proposed Changes -
Note: “All waterbodies in the San Diego Region designated with
REC-1 beneficial use are assumed to have a “designated beach”
Summary of Wet usage frgquency." [Enterococcus= 61 MPN/100 mL, Enterococcus
Weath(—);y Numeric geometric mean=33 MPN/100mL] ] Please define the process for changing the usage frequency
414 33 | Targets for Mass-Load Tecolote and Chollas Craeks are designated *potential REC-1° of a creek in the Basin Plan including the amount and type
ggf:dracar::u%a:ggi beneficial use, with a Basin Plan category of “designated beach.” of data necessary lo generale a Basls Plan Amendment,
grap Dischargers must show that the usages are less frequent to apply
the higher (less stringent) standard of 104 MPN/100mL for single
sample WQO.
Allowable Exceedance Note: “...if adequate data are collected to characterize dry weather | The Leo Carrillo Beach reference study is currently used in
Frequency for D flows and bacteria densities using a statistical approach, the Los Angeles for both the wet weather and dry weather
424 kY Weather Y vy reference system approach may be an option that would allow an TMDLs . Itis recommended that a dry weather reference
Paragranh | exceedance frequency to be included with the dry weather numeric | approach using Leo Carillo data also be incorporated into
grap targets in the dry weather TMDLs." this dry weather TMDL.
An exceedance day approach allows for a direct relationship
to waste load allocations, versus a variable number of
exceedance days based on an allowable exceedance
Table 4-2. Wet f(equency. A sgt_number of exceedance days also relates
421 34 | Weather Numeric The table lists the allowable wet weather exceedance frequency as | directly to the critical year, when the greatest threat to water
- Targets 22% of the wet days. quality is likely to occur. Using an exceedance frequency
approach is unnecessarily conservative. It is recommended
that an exceedance day approach be adopted, with a set
number of allowable exceedance days based on the critical
year.
5. Data Inventory and Analysis
511 37 ;ﬁgggﬂw Data The bacteria data used were collected from 1999 through 2002. ::‘Sur:ggﬁn:ﬁ:%ﬁS’tﬁ:ﬁg&iﬁmm bacteria data be
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“~Report R
‘Section | Page | Section Title/Topic Reason for Proposed Changes/Comments | oty Comments/Proposed Changes
A comparison of the land use proportions for each
Table 5-1. Inventory of watershed area was made between the 2000 and 2009
Data and Information , . SANDAG data. An increase in low-density residential and
511 38 | Used for the Source gggolamcuhs ?sd;:;i:f:: I thé TMDL. developmentis from SANDAG decrease in open space was observed in San Dieguito,
Assessment of ) Miramar, Scripps, and lower San Diego River. Itis
Bacteria recommended that the most recent land use data be applied
when estimating load contributions from land uses.
Analyses of Beach | e o)1 states that a *statistical comparison of Please clarify what the statistical compar nd what
Water Quality Versus e text states that a "statistical comparison” of flow versus ase clarify what the statistical comparison was and wha
53 46 | Magnitude of bacteria density was completed tp evaluated historical effects of the results mean. There appears to pe no comrelation
) Streamflow high- and low-flow conditions. It is not clear from the text what between high or low flows and bacteria concentrations, as
statistics were used. stated in the text.
6. Source Analysis
Bacteria contributions during wet weather are different for
' different land use types, with some contributing greater
It appears, from Appendix J, that build-up and wash-off rates were | concentrations than others. Taking the total load and
utilized from a SCCWRP study in Santa Monica Bay. The wash-off | apportioning the land use contribution back to the proportion
6.1.1 50 Wet Weather information was specific to 8 land use types. However, the of land use in a watershed does not account for the
o Transport allocation of total loads back to specific land uses was based solely | differences in loading from each land use type. Although

on apportioning the load back to the percentage of each land use
within a watershed area.

land use specific build-up and wash-off values were used to
estimate the total load, how were the land use specific load
estimates validated? Please clarify the methodology for
apportioning loads back to land uses.

7. Linkage Analysis

7144

55

Constituents
Paragraph 2

“First-order die-off is likely the most important dynamic process to
simulate in the San Diego Region, despite observations that
bacteria re-grow in low flow conditions.”

There are studies currently underway to estimate the
amount of re-growth of bacteria occurring in the MS4. ltis
recommended that data from these studies be incorporated
into the TMDL when it is re-opened in the future.
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Technlcal !

Report
Section | Page | Section Title/Topic Reason for Proposed Changes/Comments Comments/Proposed Changes
Data exist that estimate observed bacteria load
contributions per acre for land uses and may be used in
Wet Weather Although the build-up and wash-off of bacteria for specific land uses | conjunction with build-up/wash-off estimates to ensure that
7.2 55 Modeling Analysis was used in the model, land use-specific wet weather data are estimated load contributions from specific land uses are as
available to estimate load contributions during wet weather events. | accurate as possible. It is recommended that more precise
land use-based load estimates be incorporated into the
TMDL when it is re-opened at a future date.
Dry Weather Modeling ‘ Please identify' which statistics were used a_nd t}ow they .
73 56 Analysis “A statistical relationship was established between stream flow represent the linkage between source contributions and in-

Paragraph 1

bacteria densities, and areas of each land use.”

stream response. Please clarify the use of statistics to link
stream flow bacteria densities and land use.

8. Allocation and Reduction Calculations

Table 8-2. Allowable
Wet Weather
Exceedance Days in

The statement “allowable wet weather exceedance days in the
critical period (1993)" is repeated throughout the section. However,

It is recommended that the TMDL be modified to include an

8.1.3 61 the Critical Period it is not explicitly stated that this is the number of allowable allowable number of exceedance days for compliance with
(1993) for Watersheds | exceedance days for any calendar year moving forward with the the TMOL based on the critical condition.
Affecting Impaired TMDL.
Waterbodies
Allocation of Wet If concentrated animal feeding operations (CAFOs) are regulated
Weather Bacteria as point source discharges, why are there no monitoring data s .
816 |64 | Mass LoadstoPaint | associated with the facities? They are included in the TMDLas | s recommended that an effot shouid be made to quantiy

and Nonpoint Sources

Paragraph 2

controllable non-point sources due to no data available to estimate
their bacteria load.

the bacteria load from the CAFOs.

9. Total Maximum D

aily Loads and Allocations

933 89

Altemnative
Enterococcus wet
weather TMDLs

“moderately to lightly used area” compared fo “frequently”

Please define the process and data requirements for
implementing the beach usage frequency change
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Report
“Section

Page

Section Title/Topic

Reason for Proposed Changes/Comments

Comments/Proposed Changgg'.

10. Legal Authority for TMDL Implementation Plan—No comment

11. Implementation Plan

100

Numeric Targets: wet weather consists of REC-1 single sample
maximum WQOs and 22% allowable exceedance frequency.

It is recommended that the allowable number of

11.2.21 Point Sources Dry weather consists of REC-1 30-day geometric mean WQOs and gxc%eit!i:ngeﬂ?\ys behss;e_t4 based on the critical year as shown
0% exceedance frequency. I} FEiet - T RIGHGNTAE,
. . This assumption is invalid and several studies have shown
11.2.21 102 | Fourth bullet S&;:g?;i\g}(gg:i:s; lg:?g iﬁ:ﬂglgggighgéﬂ&merefme e that dry weather bacterial exceedances are also caused by
sources other than the MS4, such as birds.
Please clarify this statement because the fourth bullet under
“The load reductions required to meet the mass-load based TMDLs, | this heading explicitly states that "The load reductions
11.2.2.1 102 | Load Reductions WLAs, and LAs are based on reducing the loads compared to needed fo meet the WLASs for point sources and the LAs for
pollutant loads from 2001 to 2002. nonpoint sources are assumed to be achieved when the
numeric targets are met in the receiving waters.”
*...CAFOs, and any other unidentified point sources were not . . .
11.2.2.1 103 | Load Reductions :chi)g"ned WLAs, which is equivalent to being assigned a WLA of :‘L%?:;:Latg:'%wvt:g;:dl‘oad allacatons Wil ke
“Revisions fo the Basin Plan typically require substantial evidence
and supporting documentation to initiate the Basin Plan
Basin Plan Amgndment process. Given the severely limited resources Elease clarify the process for amending the Basin Plan,
1126 114 | Amendments available to the §an Diego Wa_lter Board_ for developing Basin P!an mc[qding the amount of data necessary and the process to
) Paragraph 2 amendment projects, developing the evidence and documentation | petition the Regional Board. It would be beneficial to

to initiate a Basin Plan amendment will be the responsibility of the
dischargers and/or other parties interested in amending the
requirements or provisions implementing these TMDLs."

schedule a TMDL re-opener to address proposed changes.
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Technical
Report :
Section { Page | Section Title/Topic Reason for Proposed Changes/Comments Comments/Proposed Changes - v
Sampling each wet weather event may be cost prohibitive,
Monitoring for TMDL o . o and a §ubset of wet wgather events ee_lch year should be
Compliance and Monitoring: wet weather monitoring at least once within 24 hours of | prescribed or allov\{ed if dischargers wish to incorporate a
11.3 116 Compliance the end of a storm event that occurs between October 1stand April | prescribed monitoring program in their CLRP or BLRP. Itis
Asssssment 30t recommended that the number of wet weather monitoring
events be set by the dischargers.
At a minimum, to calculate a geometric mean, 5 samples
“Dry weather monitoring should occur at least on a monthly basis, er 30 days must be collected. Please define the process
13 e | Sstompits bkt anziymay be required wgekly." ’ ?or using :single monthly sample to assess TMDL
compliance.
It is recommended that the TMDL shouid set the number of
113 119 | Paragraph 2 Exceedance frequency calculation allowable exceedance days at a site instead of an
exceedance frequency calculated every year.
It is recommended that the calculation of the 30-day
geometric mean for compliance with the wet weather TMDL
13 119 | Paragraph 3 30-day wet weather geometric mean not include dry weather days. If separate dry day wet
season exceedance criteria are set as recommended then
the 30-day geometric mean should not be calculated.
Section 11.4.3 states: “Indicator bacteria are used to measure the
N risk of swimmer illness because they have been shown to indicate . ciam
;\?entnﬂcatuon of the presence of human pathogens, such a5 vinuses, when human Itis recommended to use theﬁeptrﬁcahon of human versus
atural Versus . " non-human sources of bacteria since non-human bacteria
10 126 Anthropogenic bacteria sogrces are prese fi : ; sources have not been demonstrated to affect human health
Sources of Bacteria And: *The risk of contracting a water-bome illness from contact with and the analysis is less costly
urban runoff devoid of sewage, or human-source bacteria is not '
known."
1152 | 135 | Paragraph2 BLRPs or CLRPs are due o the Regional Board within 18 months | 1%, 1Y, o 521 a0 Supports sucsion of e B 2Ps
115.2 136 Eizlﬁigr:c'g and 11-7 TMDL compliance must be. achieved for both wet and dry weather Pleasg provide the rationale for changing the TMDL
' Schedules 10 years after TMDL effective date compliance schedule from 20 years to 10 years.
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12. Environmental Analysis, Environmental Checklist, and Economic Factors—no comment

13. Necessity of Regulatory Provisions—no comment

14. Public Participation

The City of San Diego initiated contact with the Regional Board It is recommended that the data collected in support of the
staff beginning in during the first quarter of 2008. The following Tecolote TMDL be incorporated into the final TMDL prior to
meetings/projects occurred: final adoption of the TMDL.
o City begins talking with Regional Board about Tecolote
Phase ! study 15t Quarter 2008
o City requests data used in TMDL development for
comparison to Phase | study results — June 2008
« Final Tecolote Creek Phase [ report produced —~ August
14 NA | Tecolote Creek 2008
¢ City begins collaboration with SCCWRP (review of work
plan) — September 2008
¢ City presents results of Phase | study and presents
outline for Phase Il study and asks for Regional Board
input — October 9, 2008 o
o ity presents preliminary results of Phase Ii study to
Regional Board -April 17, 2009
¢ Final Tecolote phase Il report produced — June 2009

Appendix J -Wet Weather Model Configuration, Calibration and Validation

The USGS stations used for hydrology calibration and validation It is recommended that the model used to estimate the
are not representative of the Tecolote watershed. The selected existing exceedance frequency for wet weather be
stations are for very large watersheds, located far up the calibrated on Tecolote or similar type watershed.

J NA | Tecolote Creek watershed, or located in Riverside or Orange County. None of
these stations adequately represent the features associated with
Tecolote, such as size, topography, soil classification, and land use
combination.
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Section | Page | Section TitlelTopic

Reason for. Pmpnsed Changes/Comments

 CommentsfProposed Changes.

Appendix M — Wet Weather Model Hydrology Callbratwn and Validation Summary Statistics

Calibration statistics

The “error in 10% highest flows™ and “error in storm volumes” does
not meet the “recommended criteria” (stated as 15% and 20%,
respectively) for the majority of the sites used for comparison during
either the calibration period, validation period, or both periods. in
some cases, the emors are two fo three times greater than the
recommended criteria.

It is recommended that the model be better calibrated in
order to more accurately represent the hydrology of San
Diego.

Appendix N - Comparison of Wet Weather Modeling Results to Observed Densities

Tables N-8 through N-
14

The LSPC model results do not accurately correlate to the
observed data (see tables on N-8 through N-14). Many of the
model values are several magnitudes different from the observed
data. The model does not appear to be validated. Errors in the
pollutant model maybe related to the significant errors in the
hydrology model {see comments relating to Appendix M).

It is recommended that criteria be stated for the accuracy of
the model, and the model be calibrated so that, in general,
the modeled values meet the criteria.

Appendix U - Response to Comments Ii

It is recommended that the land-use-specific water quality
A comment was made regarding the use of land use specific water | data that have been collected within the Tecolote
Appendix U-24 | Comment 306 quality data and the implications to the TMDL WLAs. Watgrghed be used for comparisons against model
U predictions.
The comment was made that up to date land use data should be
. used. ; .
Appandux U-38 | Comment 327 The response was that San Diego Water Board Staff and P:ii%‘:?::'i‘é i‘;g‘?omf‘t cu"::::;’:g \l,‘,se,eds:i n g:f TMOL
stakeholders should investigate the possibility when the final TMDL | P yne ere not used.
was being revised.
. . The City of San Diego is not listed as having provided comments.
Appenai U-1 List °f. Eemons Section 2 - Comment Number and Categories lists the City of San | Please add the City of San Diego to the list of contributors.
u Submitting Comments | . -
Diego as providing comment.

10
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Appendix ! in a response to a query regarding the practicalities of a natural The inclusion of source identification studies, mgemer with
U U-8 . Comment 287 source exclusion approach, six categories are pmvuded asa epidemiological studies would be impossible to attain both
general framework. practically and financially.
Recent investigations in Tecolote Creek watershed indicate
that biofilm growth within the MS4 can comprise
Appendix U-26 | Comment 309 Comment was made regarding the impact of non-anthropogenic communities of fecal indicator bacteria, but that these
U bacteria sources on M54 discharges. populations are rarely of fecal origin. Please provide
methodology or process for how will these data be used
under a natural source exclusion approach.
. . N The SWQCB response did not fully address the association
Appendix U-26 | Comment 310 ((j)orpment was ma;je regarding the use of REC-1 designations between public health risk, designation and TMDLs. Please
i uring storm events. clarify the REC-1 designation during storm events.
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Mr. David Gibson
Executive Officer
California Regional Water Quality Control Board, San Diego Region
9174 Sky Park Court, Suite 100
San Diego, CA 92123

Subject: Comments on Total Maximum Daily Loads for Indicator Bacteria Project I -
Twenty Beaches and Creeks in the San Diego Region

Dear Mr. Gibson:

The City of Santee, California (“City”) respectfully submits this letter to the San Diego
Regional Water Quality Control Board (“Regional Board”) to convey the City’s formal written
comments on the Total Maximum Daily Loads for Indicator Bacteria Project | — Twenty Beaches
and Crecks in the San Diego Region (“TMDL”).

Once adopted, the TMDL will have direct impacts on the activities of municipalities that
own and operate Large Municipal Separate Storm Sewer Systems (MS4s) in San Diego County.
As a regulated Large MS4 operator, the City has an interest in the development of an effective
and environmentally sound TMDL. The City has reviewed the TMDL and applauds the
Regional Board’s attempts to increase the level of water quality protection at beaches and crecks
in the region. However, the City has significant concerns regarding several aspects of the
TMDL, and the TMDL adoption process. The City is aware that the County of San Diego has
also reviewed and will be submitting commients on the latest revisions to the TMDL. The City
fully supports the County’s comments and intends them to supplement those set forth below.
QOur suggested revisions are listed below. Additional comments regarding the need for these
revisions is included in the attached comment table.

SUGGESTED REVISIONS

1): Revise the TMDL to set the baseline for dry weather flows and exceedances at 2001
to 2002 levels. Revise the TMDL to allow ultimate compliance to be measured on a load
reduction basis

2): Designate Forester Creek as a REC-2 water body, and revise the WLAs assigned to it
based on this designation. Designate other inland surface waters including the San Diego River
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as “Infrequently Used Full Body Contact” water bodies, and revise the WLAs assigned for those
bodies based on the this designation.

3): Revise the TMDL to clarify that the MS4 dischargers, including the City, will not be
presumed responsible for all discharges to a water body if that water body is not meeting the
TMDL’s limits. Instead, the relevant sections of the TMDL on pages A 52 through A 57 should
be revised to state:

If at the end of the TMDL compliance schedule the receiving waters exceed the
30-day geometric mean REC-1 WQOs, the Regional Board will issue
investigative orders, enforcement actions, WDRs, or conditional waivers of
WDRs as necessary to determine the source of the exceedances.

In addition Include "groundwater seepage” in the list of natural sources in the
paragraph on A16 labeled (c) Source Analysis.

4): Revise the maximum loads and exceedance percentages for inland water bodies so
that they are based on data from an inland reference system, and so that they reflect their
frequency of use.

5): Revise the TMDL so that a wet weather day is defined as any rain event 0.1 inch or
greater and the following 72 hours

6): Revise the TMDL to allow a 3% exceedance frequency during dry weather until a
more appropriate frequency can be established based on data collected from a reference system
in the San Diego region

7). Revise the last paragraph on page A 48 of the TMDL to state:

The San Diego Water Board may issue subsequent investigative orders to confirm
items in the BLRPs or CLRPs. The BLRPs or CLRPs must be capable of
achieving the WLAs for the bacteria TMDLs. The CLRPs may also include
requirements designed to restore the beneficial uses in receiving waters for other
impairing pollutants in the watershed, and achieving the goals and objectives of
any other water quality improvement projects included in the CLRPs within the
time frame of the compliance schedule.

8): Revise the method by which the City will be required to calculate the 30-day
geometric mean so that the calculation method does not mix wet weather and dry weather data.

9): Revise the TMDL to allow for a 20-year compliance timeline for the achievement of
both wet and dry weather TMDLs.

10): Remove all water bodies that are not listed on the current 303(d) list for the San
Diego Region, or are candidates to be removed from that list from the TMDL.

11): Revise the TMDL and its associated technical report to include a more in-depth
analysis of the economic costs the TMDL will impose on the dischargers, including the cost of
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designing, implementing, and maintaining permanent BMPs that extract and treat surface water
for bacteria, and to give greater consideration to the present, and probable future beneficial uses
of water bodies subject to the TMDL.

CONCLUSION

The City appreciates your attention to its comments and intends them to be a constructive
part of the ongoing, open dialogue between the public and the Regional Board. Such a dialog is
necessary to the development of an efficient and effective TMDL. The City is committed to the
goal of water quality improvement, and wants to work with the Regional Board to achieve that
goal. To that end, if you should have any questions regarding this letter, or the City’s position on

the TMDL, please do not hesitate to contact us.
T %/ﬂ%//

Pedro Orso-Delgado, P.E.
Deputy City ManageriEfeveIOpment Services Director
City of Santee, California

Sincerely,

Encl: Table
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Item Comment Suggested Revision
The TMDL will require the City to establish a baseline bacteria level from | Revise the TMDL to set
data gathered between 2001 and 2002. This is appropriate as it allows the cities to | the baseline for dry
receive credit for any reductions achieved since that time. However, page A 54 of the | weather flows and
TMDL states: exceedances at 2001 to
2002 levels. Revise the
Compliance For the dry weather TMDLs, available historical monitoring data from TMDL to allow ultimate
should be the year 2002 to the effective date of these TMDLs should be used to compliance to be
measured calculate the “existing” dry weather exceedance frequency of the 30- measured on a load
on a load day geometric mean REC-1 WQOs for each watershed. reduction basis.
reduction ’
basis to This language conflicts with the 2001 to 2002 baseline established elsewhere

allow cities
to
implement
and receive
credit  for
effective
BMPs that
benefit the
watershed

in the TMDL. More importantly however, it would effectively punish the City for
bacteria reductions it has made in the watershed since 2005. As the Regional Board
is aware, the City has invested several million dollars restoring Forester Creek. The
improvements in Forester Creek have resulted in reduced bacteria levels downstream
of the restoration project. The City should not be punished for making improvements
in the watershed by being forced to comply with what would amount to an artificially
low discharge standard. The above quoted langnage should therefore be revised to
set the baseline data used to calculate the “existing” dry weather exceedance
frequency at levels from 2001 to 2002. This will prevent the City from being
punished for its efforts to improve regional water quality.

The City is also concerned with how credit is allocated for restoration projects
and other bacteria reducing best management practices (“BMPs”). The decision to
change the TMDL’s compliance measure from a load based measure to a
concentration based measure could preclude the use of future BMPs to reduce
bacteria loads. In some cases the only effective BMPs to control bacteria require

! Federal Regulations allow a TMDL to “be expressed in terms of either mass per time, toxicity, or other appropriate measure.” (40 C.F.R. § 130.2(i).) Itisthe
City’s position that this does not expressly authorize the Regional Board to issue a concentration based TMDL, and that by measuring ultimate compliance with
the TMDL by bacteria concentration in the receiving waters, the Regional Board may be violating the Clean Water Act.

Page 1 of 13
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removal and treatment, or diversion and treatment of water. Such BMPs reduce
overall loads, but could increase concentrations in a given water body. This is
especially true for inland creeks and streams that do not get the benefit of dilution
from the ocean. Overall, the City and other potential dischargers need the flexibility
to implement BMPs that will improve water quality throughout the region. To allow
this, the TMDL should be revised to allow ultimate compliance with the TMDL to be
measured on a load reduction basis.’

' Federal Regulations allow a TMDL to “be expressed in terms of either mass per time, toxicity, or
other appropriate measure.” (40 C.F.R. § 130.2(i).) It is the City’s position that this does not expressly
authorize the Regional Board to issue a concentration based TMDL, and that by measuring ultimate
compliance with the TMDL. by bacteria concentration in the receiving waters, the Regional Board may
be violating the Clean Water Act.

A
heightened
Rec-1
Standard is
being
imposed on
non-Rec-1
water
bodies

The TMDL 1is imposing a Rec-1 Designated Beach Area standard for a
number of inland creeks and water bodies that do not warrant this designation. As a
result, the TMDL will impose a heightened standard on these water bodies that is not
necessary to protect the beneficial uses of these water bodies, or the environment in
general. The TMDL recognizes that it is over-inclusive:

In some cases, the “designated beach” category may be over-
protective of water quality because of the infrequent recreational use
in the impaired freshwater creeks. The recreational usage frequency in
these freshwater creeks may correspond to the “moderately to lightly
used areas” category, which has an enterococci freshwater REC-1
single sample maximum WQO of 108 MPN/100mL.

Before the less stringent enterococci single sample maximum saltwater
REC-1 WQO may be applied to a freshwater creek, the Basin Plan
must be amended to designate a lower usage frequency (i.e.,
“moderately to lightly used area™ for each freshwater creek. If
information and evidence are provided to justify the “moderately to

Designate Forester Creek
as a REC-2 water body,
and revise the WLAs
assigned to it based on
this designation.
Designate other inland
surface waters including
the San Diego River as
“Infrequently Used Full
Body Contact™ water
bodies, and revise the
WLAs assigned for those
bodies based on the this
designation.
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lightly used area” usage frequency for a freshwater creek, and the
designated usage frequency of the freshwater creek is amended to
“moderately to lightly used area™ in the Basin Plan, the wet weather
TMDLs that were calculated in a watershed that was modeled with a
freshwater creek using the enterococci saltwater REC-1 WQOs can be
implemented instead. (TMDL, A15.)

This places an unnecessary burden on the Cities. The inland water bodies deemed
likely to be designated as being lightly used should be treated as such anyway. Water
bodies, including Forester Creek, for which there is no body contact, because the
shallow depth or lack of water prevents such contact, should be appropriately
designated at REC-2. A high standard has been set to get these changes made in the
future. This would be an excessive diversion of resources from improving the water
bodies that are going to be used by the public, to creeks that do not require the same
level of attention, simply to get the requirements at these unused creeks reduced. Not
only is this a waste of resources, imposing this higher standard on inland surface
bodies without evidence that it is necessary to achieve the water quality objectives is
an abuse of discretion.

Lastly, the TMDL dismisses the over-inclusive nature of the designation of inland
creeks as high use areas on the grounds that a Basin Plan amendment would be
required to allow the Regional Board to treat these water bodies in any other way.
(TMDL A22.) The fact that the proposed TMDL is itself a Basin Plan Amendment
appears to be lost in the minutia. Sufficient evidence of the average daily and
seasonal use of these water bodies could easily be provided by the regulated parties.
The proposed TMDL therefore could, and should incorporate a new designation for
all such water bodies, with new LAs and WLAs based on inland surface water data.
These revisions should start with Forester Creek, which the TMDL now treats as a
heavily used beach, but which in reality receives no body contact use.

Page 3 of 13
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There is no
meaningful
Natural
Source
Exclusion

The TMDL does not include a meaningful natural source exclusion for
discharges that cause exceedances of the TMDL limits. When a water body subject
to the TMDL i1s not meeting the TMDL requirements, the City will be required to
reduce its bacteria discharges, or prove that its discharges are not causing the
exceedances. (TMDL A42, AS53)) If neither condition is met, the City will be
considered out of compliance with the TMDL. This is an unmanageable standard.

Numerous uncontrollable sources of bacteria have been deemed “controllable
sources” in the TMDL. These sources include bacteria loads discharged from Low
Density Residential, High Density Residential, Commercial/Institutional,
Industrial/Transportation, Military, Parks/Recreation, and Transitional land use types
that are mcluded in the Municipal MS4s category. (TMDL A17.) They also include
bacteria loads discharged from Agriculture, Dairy/Intensive Livestock, and Horse
Ranch land use types are included in the Agriculture category. (/d.) In many cases,
the discharges from these sources will not come from end of pipe discharges from the
City’s MS4. The City will nevertheless be charged with controlling and/or
demonstrating that these difficult to pinpoint sources are causing the exceedances.

The City lacks the authority to regulate many of the above listed sources. The
natural sources, including some not listed above, are diffuse and may lie beyond the
City’s jurisdiction. Some of the other listed sources are state or local agencies.
California law clearly limits a city’s ability to regulate state agencies within its
jurisdiction. (See Cal. Gov. Code § 53091; see also Hall v. Taft (1956) 47 Cal.2d 177
[holding that when the State engages in sovereign activities it is not subject to local
regulations unless the California Constitution says it is, or the legislature has
consented to it].)

Pursuant to the Clean Water Act, background pollutant loads such as those
listed above are to be included in a TMDL’s load allocation and not attributed to
point source dischargers. (See 40 C.F.R. § 130.2(g).) Moreover, the history of the
Clean Water Act demonstrates that Congress and the EPA intended cities and other

Revise the TMDL. to
clarify that the MS4
dischargers, including the
City, will not be presumed
responsible for all
discharges to a water body
if that water body 1s not
meeting the TMDL’s
limits. Instead, the
relevant sections of the
TMDL on pages A 52
through A 57 should be
revised to state:

If at the end of the TMDL
compliance schedule the
receiving waters exceed
the 30-day geometric
mean REC-1 WQOs, the
Regional Board will issue
investigative orders,
enforcement actions,
WDRs, or conditional
waivers of WDRs as
necessary to determine the
source of the exceedances.
In addition Include
"groundwater seepage” in
the list of natural sources
in the paragraph on A16
labeled (c) Source
Analysis.

Page 4 of 13




Agenda Item 6. Supporting Document 6.

City of Santeec Comments
TMDL for Indicator Bacteria
January 22, 2010

MS4 dischargers to regulate urban runoff rather than agricultural sources and other
diffuse and non-point source discharges. Indeed, when issuing the MS4 Permit
regulations in 1990, EPA stated, “it is the intent of EPA that [stormwater]
management plans and other components of the programs focus on the urbanized and
developing areas of the county.” (55 Fed. Reg. 47989, 48041 (Nov. 16, 1990).) The
urban discharge focus is reflected in the San Diego Region Basin Plan which
discusses the problem of stormwater runoff in terms of urbanization and cites to EPA
Guidance limiting regulation of stormwater to urban sources. (See San Diego Basin
Plan, pp. 4-78, 4-79.) Consequently, under both the Clean Water Act, and state law,
the Regional Board lacks the authority require the City to regulate discharges that are
beyond its authority to control.

As a practical matter, this standard is too high. It is not clear what proof of
respongsibility will be acceptable to the Regional Board to demonstrate that all
controllable sources have been removed. A more efficient approach would be to
classify all natural sources (including groundwater seepage) as natural sources, and if
the bacteria limits are not being met at the end of the TMDL implementation period,
verify the loads from natural sources as part of an overall source investigation that
includes all potentially responsible dischargers. The presumption that City is
responsible for all bacteria levels in a watershed must be removed. Not only is such a
presumption impractical, but it holds the City responsible for natural conditions and
discharges from other entities in a manner that would appear to violate state and
federal law.

Maximum
loads and
exceedance
percentages
Sfor inland
water

The model upon which the TMDL is based relies on a limited data set that
focuses on exceedances at beaches and rivermouths. This data was extrapolated to
develop bacteria levels for inland locations without taking into account the different
conditions at inland water bodies, including reduced flow a lack of tidal influence. It
is necessary to use data from inland creeks to assess the baseline percentage of
exceedances for these locations, as it is likely these will be vastly different from those

Revise the maximum
loads and exceedance
percentages for inland

water bodies so that they
are based on data from an
inland reference system,
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bodies
should have
been
developed
with data
from inland
water
bodies, and
need to be
revised.

observed on the coast. In addition, data used from inland sources should be used in
calculating the numeric targets, as the use of concentrations (particularly those
collected at beaches and rivermouths) skew the targets to be attainable on the coast,
but not inland, even if the loads inland are the same or less.

and so that they reflect
their frequency of use.

The
definition of
“Wet
Weather”
needs to be
revised to
match
relevant
modeling
data,

Much of TMDL’s technical analysis is based on data from a study of
conditions at Leo Carrillo State Beach. The Regional Board used this date to
establish a frequency at which beaches and creeks covered by this TMDL are allowed
to exceed bacteria water quality objectives during wet weather. Exceedance
frequencies in the Leo Carrillo watershed were calculated based on wet weather days
defined as rainfall events of at least “0.1 inch and the following 72 hours” (Resolution
No. 2002-002).

In contrast, the TMDL defines wet weather days as “rainfall events of 0.2
inches or greater and the following 72 hours.” It is scientifically invalid to apply the
wet weather exceedance frequency observed at Leo Carrillo Beach to a TMDL that
uses a different definition of wet weather days. The exceedance frequency for rainfall
events greater than 0.2 inches is very likely to be different than 22%. Wet weather
days in this TMDL should be defined as “any rain event 0.1 inch or greater and the
following 72 hours.”

Revise the TMDL so that
a wet weather day is
defined as any rain event
0.1 inch or greater and the
following 72 hours.

A zero

exceedance
WLA is not
reasonably

The TMDL will impose a zero exceedance discharge requirement on the City
during periods of dry weather. The zero exceedance discharge requirement is
problematic because the dry weather discharge limitations are so low that they are not
reasonably achievable. This would be the case even if the City could control 100% of

Revise the TMDL to
allow a 3% exceedance
frequency during dry
weather until a more
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achievable. | its dry weather discharges because other entities, including agricultural operations, | appropriate frequency can
natural groundwater seeps, and other state agencies contribute dry weather flows to | be established based on
the region’s watersheds. One of the major underlying assumptions of the TMDL is | data collected from a

that these entities and land uses will not have dry weather flows. (TMDL, Finding | reference system in the
22) San Diego region.

This assumption fails to account for background discharges during dry
weather that are uncontrollable by the Cities. Moreover, studies by the Southern
California Coastal Water Research Project (SCCWRP) have shown that reference
systems, including San Mateo Creek in San Diego County, contain natural flows
during the dry season. (Ticfenthaler, L., E. Stein and G. Lyon. 2008. Fecal indicator
bacteria levels during dry weather from Southern California reference streams.
SCCWRP Annual Report, Costa Mesa, CA). In order to avoid the negative
ramifications of this assumption, the TMDL needs to be revised to either: 1) raise the
overall dry weather standard so that exceedances will not occur, or 2) allow a number
of exceedance days, in an approach similar to the wet weather portions of the TMDL.

There have been numerous comments submitted on this issue throughout the
TMDL development process. However it is worth reiterating that the basis for
imposing this zero discharge requirement in the TMDL is legally and factually
deficient, particularly when applied to inland surface water bodies. As stated above,
studies by the Southern California Coastal Water Research Project (SCCWRP) have
shown that reference systems, including San Mateo Creek in San Diego County,
contain natural flows during the dry season. There is simply no basis for assuming
that natural conditions do not result in dry weather flows. Moreover, by assuming
that all dry weather flows are caused by municipal discharges, the TMDL will hold
the City responsible for controlling non-point sources of pollution, discharges that are
beyond its responsibility under the Clean Water Act.

Additionally, the City has no authority control discharges from other entities,
including local agencies and Indian tribes, that may be contributing to dry weather

Page 7 of 13
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flows. California law applies a “rule of reason” to flood control issues that requires
cities to accept surface water flows from neighboring property owners. (Locklin v.
City of Lafayette (1994) 7 Cal.4th 327, 349.) Thus the City cannot refuse to accept
drainage from adjacent jurisdictions. The City likewise lacks authority over the
conduct of state and local agencies within its jurisdiction. These entities are exempt
from many conditions in the TMDL. (See Cal. Gov. Code § 53091; see also Hall v.
Taft (1956) 47 Cal.2d 177 [holding that when the State engages in sovereign activitics
it is not subject to local regulations unless the California Constitution says it is, or the
legislature has consented to it].)

The TMDL’s attempt to hold the City responsible for such discharges is
especially frustrating given that many of the entities implicated by this requirement
are required to obtain their own NPDES permits, and thus should be regulated
directly by the Regional Board. The Regional Board’s failure to regulate discharges
from these entities should not be imputed to the City. The Regional Board’s attempt
to impose responsibility for these discharges on the City is arbitrary, capricious, and
without justification. A quick solution to this issue could include allowing a 3%
exceedance frequency during dry weather, based on data from the Leo Carrillo Beach
reference system, until a more appropriate frequency can be established based on data |
collected from a reference system in the San Diego region.

The TMDL At the bottom of page A48, the TMDL states that BLRPs or CLRPS “must be | Revise the last paragraph
implies that | capable of achieving the WLAs for the bacteria TMDLS, restoring the beneticial uses | on page A 48 of the
BLRPs will | in receiving waters for other impairing pollutants in the watershed, and achieving the | TMDL to state:

require goals and objectives of any other water quality improvement projects included in the | The San Diego Water
Cities to BLRPs or CLRPs within the time frame of the compliance schedule.” Board may issue

develop subsequent investigative
plans that According to other passages in the TMDL, BLRPs are intended to address | orders to confirm items in
cover more | only bacteria loads, and would not include the other items in the paragraph quoted | the BLRPs or CLRPs. The
than above. This appears to be a typographical error. Please revise this portion of the | BLRPs or CLRPs must be
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Bacteria.

TMDL to clarify that the more combrehensive requirements apply to CLRPs only,

capable of achieving the
WLAs for the bacteria
TMDLs. The CLRPs may
also include requirements
designed to restore the
beneficial uses in
receiving waters for other
umpairing pollutants in the
watershed, and achieving
the goals and objectives of
any other water quality
improvement projects
included in the CLRPs
within the time frame of
the compliance schedule.

The process
Sor
developing
the
geometric
mean is
flawed and
should  be
revised.

The TMDL states that wet weather and dry weather samples will be used
together to calculate the wet weather 30-day geometric mean and that no exceedances
of the wet weather 30-day geometric mean are allowed. This methodology is flawed,
the 30-day geometric mean should not be applied to wet weather samples but only to
the dry weather condition. Moreover, wet weather and dry weather samples should
not be combined to calculate the 30-day geometric mean. The City therefore requests
that the TMDL be revised to remove the 30-day geometric mean requirement.

Revise the method by
which the City will be
required to calculate the
30-day geometric mean so
that  the  calculation
method does not mix wet
weather and dry weather
data.

The TMDL
compliance
timelines
need to be

When the Regional Board originally adopted this TMDL in December 2007,
the compliance timeline for achieving wet weather TMDLs was 20 years. In the
currently proposed revised TMDL, the compliance timeline has been cut in half to 10
years for all water bodies except Chollas Creek. The TMDL and Tentative Resolution

Revise the TMDL to
allow for a 20-year
compliance timeline for
the achievement of both
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revised.

state that if dischargers submit a Comprehensive Load Reduction Plan (CLRP)
addressing multiple constituents in addition to bacteria, the compliance timeline may
be extended to 20 years for achievement of wet weather TMDLs only. There is no
allowance for a timeline longer than 10 years for achieving the dry weather TMDLs.
It 1s unclear why the compliance timeline for wet weather has been shortened to 10
years for most water bodies. Given the scale, complexity, and cost of the structural
and non-structural solutions that will be needed to reduce bacteria loads to the
required levels, 20 years is an aggressive timeline to expect compliance with either
wet or dry weather TMDLs. The TMDL should be revised to allow for a 20-year
compliance timeline for achievement of both wet and dry weather TMDLs.

wet and dry weather
TMDLs.

10

Delisted
water
bodies, and
delisting
candidate
water
bodies
should be
removed
from the
TMDL

If adopted, the TMDL will apply to a number of water bodies that are cither
not on the current Clean Water Act 303(d) list, or are candidates for delisting.
Including these water bodies in the TMDL will require resources to be allocated to
plan implementation, plan development, and bacteria monitoring. It is the City’s
belief that resources used for TMDLs should be directed to where waters are
impaired. Moreover, including delisted water bodies in the TMDL would appear to
violate the Clean Water Act.

Section 303(d) of the Clean Water Act requires the State to develop a list of
those water bodies for which the effluent limitations required by the CWA are not
stringent enough to implement the applicable water quality objective. (33 USC §
1313(d)(1)(A).) Section 303(d) further requires the State to establish a priority
ranking for these water bodies, taking into account the severity of the pollution and
the uses to be made of such waters. (Jd.) Lastly, Section 303(d) requires the State to
establish, and in accordance with their respective priority rankings, the total
maximum daily load “for the waters identified in” the 303(d) list. The Clean Water
Act does not allow for the development of TMDLs that are not on a 303(d) list.

Under the right circumstances, the Regional Board may have the discretion to

Remove all water bodies
that are not listed on the
current 303(d) list for the
San Diego Region, or are
candidates to be removed
from that list from the
TMDL.
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amend its Basin Plan to impose restrictions related to any pollutant it deems
necessary. However, any time the Regional Board imposes requirements more
stringent than federal law, the Regional Board must comply with applicable state law
requirements. (See City of Burbank v. State Water Resources Control Bd. (2005) 35
Cal.4th 613.) In this case that means compliance with California Water Code section
13000, 13241, and 13263 (discussed below) and Article XIII B, Section 6 of the
California Constitution, which requires that any Regional Board requirements
imposed on local government entities that are not explicitly required by federal law
must be funded by the state. (See County of Los Angeles v. Commission on State
Mandates (2007) 150 Cal. App.4th 898, 915-916.)

Practically speaking any water bodies that are not on the 303(d) list, or are
candidates for delisting from the 303(d) list should be removed from the TMDL.
There is no reason to impose monitoring and other program related costs on
dischargers for water bodies that are not impacted for bacteria. Including these water
bodies in the TMDL would represent an abuse of discretion on the part of the
Regional Board. To avoid this outcome the City requests that the Regional Board
remove from the TMDL, specifically the table on page A12, those water bodies that
are not listed on the current 303(d) list for the San Diego Region, or are candidates to
be removed from that list.

11

Water Code
section
13241
Jfactors were
not
adequately
considered

The Regional Board has not considered the factors required by California
Water Code sections 13000, 13241, and 13262. Any time the Regional Board
amends its Basin Plan, it must consider the following factors:

(a)
(b)

Past, present, and probable future beneficial uses of water.

Environmental characteristics of the hydrographic unit under
consideration, including the quality of water available thereto.

Revise the TMDL and its
associated teclinical report
to include a more in-depth
analysis of the economic
costs the TMDL will
impose on the dischargers,
including the cost of
designing, implementing,
and maintaining
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(©) Water quality conditions that could reasonably be achieved through | permanent BMPs  that
the coordinated control of all factors which affect water quality in the | extract and treat surface

area. water for bacteria, and to

give greater consideration

(d) Economic considerations. to the present, and

probable future beneficial

(e) The need for developing housing in the region. uses of water bodies
subject to the TMDL.

H The need to develop and use recycled water.
(Cal. Water Code § 13241.)

Of the above listed factors, the economic considerations can be the most
difficult to navigate. In City of Burbank v. State Water Resources Control Bd. (2005)
35 Cal.4th 613, the California Supreme Court defined the economic impact associated
with a Regional Board action as the “discharger’s cost of compliance.” (/d. at 618,
625.) To date, the Regional Board has failed to conduct an adequate analysis of the
factors listed in Water Code section 13241, including the economic impacts to the
City. As a result, the Regional Board has failed to fully consider the economic costs
associated with the TMDL. The TMDL’s only findings on economic impacts are as
follows:

35. Economic Analysis: The San Diego Water Board has considered
the costs of the reasonably foreseeable methods of compliance
with the load and wasteload allocations specified in these TMDLs.
These compliance methods involve implementation of structural
and non-structural controls. Surface water monitoring to evaluate
the effectiveness of these controls will also be necessary.

Additional analysis in the TMDL Technical Report and other Appendices are
minimal and do not explicitly recognize that some form of diversion and treatment
will be required to meet the zero discharge limitations for dry weather flows. Region-
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wide, costs associated with compliance with the new TMDL are likely to run into the
hundreds of millions of dollars. Before the Regional Board imposes this obligation
on the public, it needs to openly consider the direct economic costs placed on each
discharger, including the City.

The purpose of Water Code section 13241 is to ensure that the public has an
opportunity to have an honest, open discussion about the ramifications, costs, and
benefits of a Regional Board’s decision to modify Basin Plan requirements. The far
reaching nature of the TMDL is just one example of why such factors need to be
considered and discussed openly. Sidestepping these considerations not only violates
Section 13241, but more importantly denies the public opportunity to determine what
ramifications the TMDL could have for the region. The TMDL should therefore
include a more in-depth analysis of the economic costs the TMDL will impose on the
dischargers, including the cost of designing, implementing, and maintaining
permanent BMPs that extract and treat surface water for bacteria. The TMDL should
also give greater consideration to the present, and probable future beneficial uses of
water bodies subject to the TMDL. As stated above, many inland surface water
bodies are subject to the same bacteria standards as heavily used public beaches,
despite the fact that they are not currently, and are unlikely to ever be used in that
manner.

Lastly, any portion of the TMDL or its implementation plan exceeds the
requirements of federal law, are subject to Article XIII B, Section 6 of the California
Constitution. Article XIII B requires that any Regional Board requirements imposed
on local government entities that are not explicitly required by federal law must be
funded by the state. (See County of Los Angeles v. Commission on State Mandates
(2007) 150 Cal.App.4th 898, 915-916.)
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January 21, 2010

Mr. Wayne Chiu

California Regional Water Quality Control Board,
San Diego Region

9174 Sky Park Court, Suite 100

San Diego, CA 92123-4340

Subject: City of Vista Comments on Revised TMDL for Indicator Bacteria, Project | —
Twenty Beaches and Creeks in the San Diego Region (Including Tecolote Creek)

Dear Mr. Chiu,

The purpose of this letter is to express the City of Vista’s support for the comments
submitted by the County of San Diego related to the Revised TMDL for Indicator
Bacteria, Project | — Twenty Beaches and Creeks in the San Diego Region (Including

Tecolote Creek).

The comments addressed by the County are:

Definition of a rain event.

No allowable exceedance frequency during dry weather.

Basin Plan amendments.

Monitoring for TMDL Compliance and Compliance Assessment.

TMDL Compliance Timelines.

Combining dry and wet data to calculate a wet weather geometric mean.
Application of Total Coliform Water Quality Objectives to Creeks.
Applicability of TMDL requirements to non-impaired waters.

Assumption that all dry weather flows are anthropogenic.

CoOoNoO,hwh =

Specifically, the City is most concerned about #8. In the San Marcos HA, the City of
Vista, as well as several other Copermittees, is listed as Responsible Parties. In this
HA, the impairment is entirely within one jurisdiction and the responsibility for
compliance and development of implementation plans should rest with that jurisdiction.
As drafted, this table includes many jurisdictions that do not contribute drainage to the
impaired water body. The table referenced is on page A59-62 of the draft resolution.
The City respectfully requests that the Responsible Parties listed in the table be verified

for accuracy prior to adoption.

Page 1 of 2
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Mr. Wayne Chiu
Jangary 21,2010

Thank you for the opportunity to comment on the draft resolution and technical report.
Please contact me at (760) 726-1340 x1373 with any questions.

Sincerely,

-

Paul Hartman
Stormwater Program Manager
Water Quality Protection Program

cec: Lawrence Pierce, Director of Engineering
Sudi Shoja, Assistant Director of Engineering

Page 202
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Jess A. Carbajal, Director
' ORANGE COUNTY

a OC Watersheds

2301 N. Glassell St.

UDI1C VY OI'KS Orange, Ca
92865

Telephone: (714) 955-0600
Fax: (714) 955-0638

Qur Community. OQur Commitment.

January 25, 2010

Dave Gibson, Executive Director

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego CA 92123-4340

SUBJECT:  Revised Total Maximum Daily Loads for Indicator Bacteria, Project I - Twenty
Beaches and Creeks in the San Diego Region (Including Tecolote Creek)

Dear Mr. Gibson:

The OC Public Works Department, OC Watersheds Program appreciates the opportunity to
submit comments on the Revised Total Maximum Daily Loads for Indicator Bacteria, Project I -
Twenty Beaches and Creeks in the San Diego Region (Including Tecolote Creek) (Revised
Beaches and Creeks TMDL). We have participated in the development of the Revised Beaches
and Creek TMDL from the beginning of the project in 2004 and have remained active members
of the Stakeholder Advisory Group. We appreciate staff’s efforts to revise the TMDL and
believe much progress has been made with the document. However, there are several areas
where the text requires clarification and edits to remain true to the understandings built
between the stakeholders and Regional Board staff over the last six years.

In an effort to keep the TMDL adoption process on a timely schedule, we have focused our
attention on Tentative Resolution No. R9-2010-001 and Attachment A to Resolution No. R9-
2010-001, and where possible have formatted our comments as proposed errata. Comments on
the Revised Draft Final Technical Report “Revised Total Maximum Daily Loads for Indicator
Bacteria Project I - Twenty Beaches and Creeks in the San Diego Region (Including Tecolote
Creek) (Draft TSR) have been previously discussed with staff at the January 7, 2010 stakeholder
meeting and are included here for inclusion in the administrative record.

We also support and include for reference the comments submitted separately by the Cities of
Laguna Niguel, Dana Point and San Diego.

Comments and suggested errata:

1. Tentative Resolution No. R9-2010-001, page 3, section 7. Relationship Between Bacteria
and Pathogens, second sentence should be revised as follows: “Humans may be exposed
to these waterborne pathogens through recreational water use or by harvesting and
consuming filter-feeding shellfish in waters impacted by human sewage. Bacteria have
been historically used as indicators of human sewage and associated pathogens because
1) the presence of pathogens and the probability of disease are directly correlated with
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the density of indicator bacteria in waters used for recreation or shellfish harvesting in
waters known to be impacted by human sewage...”

2. Tentative Resolution No. R9-2010-001, page 6, section 15. Bacteria Impaired Waters
Included in Revised Bacteria TMDLs Project I Table and Attachment A, page Al table:
The table should be revised to include the specific areas of impairment designated in the
original 2002 Clean Water Act §303(d) list as shown below:

Number Impairment located

Type of

Watershed et Waterbody Name of at

Listing S

Listings
Creek San Juan Creek
Estuary San Juan Creek (mouth)
North Beach Creek, San Juan
Lower San ] uan 3 Creek (large outlet)
HSA (901.27) Pacific Ocean Shoreline, Lower Capistrano Beach, South
San Juan HSA » —p—g;itg;‘f cach at
Shoreline

3. Tentative Resolution No. R9-2010-001, page 6, section 15. Bacteria Impaired Waters
Included in Revised Bacteria TMDLs Project I; and Attachment A, page Al, second
paragraph should be revised as follows: “...The TMDLs that have been developed for
the Pacific Ocean shorelines are assumed-to-be applicable to all the beacheslocated-on
the shorelines-of areas which were designated as and remain impaired in the hydrologic
subareas (HSAs), hydrologic areas (HAs), and hydrologic units (HUs) listed above. It is
recognized that several shoreline areas have been recommended for de-listing in the
2008 Clean Water Act Sections 305(b) and 303(d) Integrated Report for the San Diego
Region approved by the San Diego Water Board on December 16, 2009. As long as
water quality objectives are met at shoreline locations, these TMDL requirements will
not apply and compliance and monitoring will be maintained through NPDES Permits
and Waste Discharge Requirements.

4. Tentative Resolution No. R9-2010-001, page 9, section 19. Sources of Bacteria, second
paragraph, 4th sentence should be revised as follows: “...Some Pdischarges of bacteria
from the Municipal MS4s, Caltrans, and Agriculture land use categories are assumed to
be anthropogenic in origin and considered controllable. Some discharges from the
Municipal MS4s may result from natural sources and transported through pipes and
conveyance channels via infiltrating groundwater and are not considered controllable.”

5. Tentative Resolution No. R9-2010-001, page 10, section 22. Allocation of TMDLs to Point
Sources and Nonpoint Sources, second paragraph should be revised as follows: “Eer
When the dry weather TMDLs were originally calculated, a major underlying
assumption is was that there is no discharge of surface runoff, thus no discharge of
bacteria, expected from land uses associated with the Caltrans, Agriculture, and Open
Space land use categories during dry weather. Because no discharge of surface runoff is
was expected from these land use categories during dry weather, they were assigned
dry weather WLAs and LAs of zero. The dry weather TMDLs were assigned entirely to
the Municipal MS4s land use category as dry weather WLAs, meaning only discharges
of bacteria loads to the receiving waters are expected or allowed from the Municipal
MS4s land use category during dry weather.”
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6.

Tentative Resolution No. R9-2010-001, page 13, section 29 should be revised as follows:
“Compliance with WLAs and LAs: Ultimately, the TMDLs in the receiving waters will
be met when the dischargers responsible for controllable sources meet their assigned
WLAs and LAs and natural sources of bacteria and resulting exceedences are accounted
for. When all discharges from controllable sources meet their assigned WLAs and LAs,
the beneficial uses in the receiving waters should be restored and compliance with the
TMDLs should be achieved. The TMDLs are calculated based on numeric targets
consisting of the numeric bacteria REC-1 WQOs and allowable exceedance frequencies.
Discharges from controllable sources that can meet the numeric bacteria REC-1 WQOs
and allowable exceedance frequencies in their effluent are not expected to cause
exceedances of the numeric targets in the receiving waters. However, exceedences may
occur from natural sources in wet and dry weather. The Southern California Coastal
Water Research Project (SCCWRP) has produced technical reports examining dry
weather fecal indicator bacteria levels in natural reference creeks throughout Southern
California from May 2006 - May 2007. Findings include a total of 18.2% of the fecal
indicator bacteria samples from the sites exceeded daily (single sample) water quality
standards and a total of 39% of enterococcus samples exceeded the 30-day geomean
objectives. If the TMDLs are attained in the receiving waters, the assumption will be that
the controllable sources are in compliance with their assigned WLAs and LAs.
Otherwise, the dischargers responsible for controllable sources of bacteria must provide
evidence and demonstrate to the San Diego Water Board that their discharges are not
causing exceedances of the numeric WQOs and allowable exceedance frequencies in the
receiving waters.”

Tentative Resolution No. R9-2010-001, page 15, section 35. Economic Analysis: The
section should indicate whether the San Diego Water Board considers the estimated
$50,000 - $973,000,000 to treat 10% of a watershed reasonable and acceptable. Even the
cursory economic analysis that was conducted for this TMDL predicts astronomical
costs of compliance given the modeled reductions needed for dry and wet weather.
Attachment A, page Al4, footnote 5 should be revised as follows: “Available water
quality data from the San Diego Reference Systems when the TMDL modeling was
conducted indicated that exceedences of the single sample WQO during dry weather
conditions were uncommon. Furthermore, it was assumed if the exceedence of the
single sample WQOs during dry weather is was unlikely, exceedences of the geometic
mean are were even more unlikely. Subsequently the Southern California Coastal Water
Research Project (SCCWRP) has produced technical reports examining dry weather fecal
indicator bacteria levels in natural reference creeks throughout Southern California from
May 2006 - May 2007. Findings include a total of 18.2% of the fecal indicator bacteria
samples from the sites exceeded daily (single sample) water quality standards and a
total of 39% of enterococcus samples exceeded the 30-day geomean objectives. Data from
the two studies clearly show that a 0 percent allowable exceedance frequency for either
the single sample or geomean WQO is not supported by current scientific data.”
Attachment A, page A15, first paragraph should be revised as follows: “...The
“designated beach” usage frequency has the mes{—eeﬂsewaﬂ*le—&nd—piﬁeteeﬂ-ve lowest
enterococci REC-1 WQOs in the Basin Plan.” This change is appropriate since the same
level of risk protection is provided by each of the enterococcus REC-1 WQOs based on
the usage frequency of the location. The standards provide swimmers at low use
beaches have the same level of protection as those at high use beaches.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

Attachment A, page A16; second table, footnote ¢ should be revised as follows: “Total

Coliform 30-day geometric mean WQO for REC-1 at beaches and-the-peintin-ereeks-that

elischarge-to-beaches.” This change is appropriate because the Basin Plan does not
contain Total Coliform standards for freshwater creeks.

Attachment A, page A16, (c) Source Analysis should be revised as follows: “In rural and
undeveloped areas, bacteria are assumed to be washed off the land surface primarily by
wet weather flows directly to surface waters. However, SCCWRP Technical Report 542
examined dry weather fecal indicator bacteria levels in natural reference creeks
throughout Southern California from May 2006 - May2007 and documented exceedences
of both single sample and geometic mean REC-1 WQOs when surface flows from
precipitation did not occur. Discharges from...”

Attachment A, page A19, (1) Concentration Based TMDLs should be revised as follows:
“An allowable exceedence frequency is included as part of the wet weather numeric
target...”

Attachment A, page A37, (A) Point Sources, Numeric Targets, third bullet should be
revised as follows: “The numeric targets for dry weather TMDLs consist of the REC-1
30-day geometric mean WQOs and a 0 percent allowable exceedence frequency. In 2007
SCCWRP produced technical reports examining dry weather fecal indicator bacteria
levels in natural reference creeks throughout Southern California from May 2006 - May
2007. Findings include a total of 18.2% of the fecal indicator bacteria samples from the
sites exceeded daily (single sample) water quality standards and a total of 39% of
enterococcus samples exceeded the 30-day geomean objectives. Data from the two
studies clearly show that a 0 percent allowable exceedance frequency for either the
single sample or geomean WQO is not supported by current scientific data and an
allowable exceedence frequency for dry weather WQOs should be considered.”
Attachment A, page A41, first paragraph should be revised as follows: “The available
data reported by the Phase I MS4s and the results of the technical TMDL analysis
indicate that discharges into and from MS4s are may be in violation of the discharge
prohibitions and receiving waters limitations above if said discharges come from
controllable anthropogenic sources. It has vet to be determined what portion of
discharges into and from MS4s originate from natural, uncontrollable sources and
processes.”

Attachment A, page A41, last bullet should be revised as follows: “Compliance schedule
for Phase I MS4s to attain, to the maximum extent practicable (MEP), the MS4 WLA and
TMDLs in the receiving waters.”

Attachment A, page A41, last paragraph should be revised as follows: “The Phase I
MS4s will be required to submit Bacteria Load Reduction Plans (BLRPs) or
Comprehensive Load Reduction Plans (CLRPs) outlining a proposed BMP program that
will, to the MEP, be capable of achieving the necessary load reductions required to attain
the TMDLs in the receiving waters...”

Attachment A, page A42, first paragraph should be revised as follows: “Ideally, the
Phase I MS4s and Caltrans will develop and coordinate the elements of their BLRPs and
CLRPs together in watersheds where both entities contribute to the water quality
problem.”

Attachment A, page A44, 41 paragraph should be revised as follows: “Because POTWSs
and wastewater collection systems have been assigned WLAs of zero, no discharges of
bacteria are expected or allowed under the wet weather TMDLs or dry weather TMDLs.
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19.

20.

21.

22.

23.

24,

If discharges of bacteria from POTWSs and/or wastewater collection systems do occur as
a result of sanitary sewer overflows and result in WQO exceedences, these exceedences
will not apply to other dischargers compliance status.” This change is appropriate
because it is reasonably foreseeable that accidental discharges from POTWs and/or
wastewater collection systems may occur and the resulting WQO exceedences should
not contribute to findings of non-compliance of dischargers unrelated to the POTW or
wastewater collection system.

Attachment A, page A50, (i) Monitoring for TMDL Compliance and Compliance
Assessment, second sentence should be revised as follows: “When all discharges from
controllable sources meet their assigned WLAs and LAs, natural sources of bacteria are
accounted for, and the numeric targets...”

Attachment A, page A50, (i) Monitoring for TMDL Compliance and Compliance
Assessment, first bullet should be revised as follows: “If exceedences of the receiving
water limitations are observed in the monitoring data, additional monitoring locations,
or other source identification tools must may be added to identify the sources causing

the exceedences, 1f the cause is unknown. An—aéceq-&aiee—mfm-ber—ef—aéd&t-}eﬂa-l

ea-&smg—t—he—e*eeedeaees—m—t—he—reeewmg—w&ter— The addltlonal momtorlng locatlons or

other source identification tools sust may also be used to demonstrate that the bacteria
loads from the sources identified have been addressed and are no longer causing
exceedences in the receiving waters.

Attachment A, page A50, (i) Monitoring for TMDL Compliance and Compliance
Assessment, second bullet should be revised as follows: “If exceedences of the receiving
water limitations are observed in the monitoring data, additional monitoring locations,
or other source identification tools sust may be added to identify the sources causing

the exceedences, 1f the cause is unknown. Aﬁ—adeq-&a%e—nt&n-ber—ef—addmeﬂa-l

ea&smg—theexeeedeﬂees—m—the—reee}vmg—wa%er— The add1t10nal momtormg locatlons or

other source identification tools sust may also be used to demonstrate that the bacteria
loads from the sources identified have been addressed and are no longer causing
exceedences in the receiving waters.”

Attachment A, page A50, (i) Monitoring for TMDL Compliance and Compliance
Assessment, third bullet: “Wet weather monitoring following two storms per rainy
season (i.e., October 1 through April 30) should occur at least once within 24 hours of the

end of athe storm event that-eceurs-during-the rainy-season{i-e;-October -through
April-30).

Attachment A, page A53, first paragraph should be revised as follows: “Discharges
from other sources (i.e., Caltrans, Agriculture, POTWs, Wastewater Collection Systems,
and Open Spaces) during dry weather are not expected and/or not allowed (i.e., WLA =
0 or LA =0). If discharges of bacteria from these sources do occur and result in WQO
exceedences, these exceedences will not apply to other dischargers (i.e., MS4s)
compliance status.”

Attachment A, page A53, 2. Compliance with Wet Weather TMDLs, first paragraph
should be revised as follows: “At the end of the wet weather TMDL compliance
schedule, the bacteria densities in the receiving waters for all wet weather days cannot
exceed the single sample maximum REC- 1 WQOs more than the allowable exceedence
frequency.
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25.

26.

27.

28.

29.

30.

pereent—ef—t—he—t—i-me)— “ Thls change is approprlate because wet weather TMDL
compliance is based upon an allowable 22% single sample exceed frequency not the 30
day geometric mean with no exceedance frequency.

Attachment A, page A54, third paragraph should be revised as follows: “If controllable
sources other than dischages from the municipal Phase I MS4s are identified before or
after the end of the wet weather TMDL Compliance Schedules as causing the
exceedences, the identified exceedences will not apply to the MS4s compliance status,
and those controllable sources will be responsible for reducing their bacteria loads
and/or demonstrating that discharges from those sources are net no longer causing the
exceedences.”

Attachment A, page A54, fourth paragraph should be revised as follows: “...Progress
can be demonstrated with reductions in exceedence frequencies in the receiving water,
reductions in flows to the receiving water, iterative implementation of BMPs or other
metrics, until the allowable exceedence frequencies ultimately are achieved at the end of
the TMDL Compliance Schedules.”

Attachment A, page A54, 1. Measuring Progress Toward Attaining Dry Weather
TMDLs: “For the dry weather TMDLs, available historical monitoring data from the
year 2002 to-the-effective-date-of these TMDPLs should be used to calculate the “existing”
dry weather exceedence frequency of the 30-day geometric mean REC-1 WQOs for each
watershed.” Calculating the “existing” dry weather exceedence frequency with data
beyond 2002 will wipe out any recognition of the progress and iterative BMPs achieved
under MS4 programs and other watershed initiatives from 2003 to the present. The
County and cities have been working diligently on reducing bacteria loads from the
initial 303(d) listings and deserve the compliance credit and recognition of these efforts
and the related significant financial investment.

Attachment A, page A57, (j) TMDL Compliance Schedule, first paragraph, last sentence
should be revised as follows: “After the controllable sources achieve their assigned
WLAs and LAs and natural sources of bacteria are accounted for, the TMDLs in the
receiving waters will be met and beneficial uses restored.

Attachment A, page A57, (j) TMDL Compliance Schedule, second paragraph, first
sentence should be revised as follows: “Until the dischargers achieve their assigned
WLAs and LAs and natural sources of bacteria are accounted for, the beneficial uses of
the waterbod1es addressed by thls project will hkely remain 1mpa1red—and—the

Attachment A page A65 first paragraph second sentence should be reV1sed as follows:

“Several-of the segments-or-areasin-thelistaboveThe following segments or areas have

been proposed for delisted delisting for one or more indicator bacteria species e
redefined in the 2008 303(d) List by the San Diego Water Board:

Pacific Ocean Shoreline, San Joaquin Hills HSA, at Crescent Bay Beach

Pacific Ocean Shoreline, Laguna Beach HSA, at Bluebird Canyon

Pacific Ocean Shoreline, Laguna Beach HSA, at Dumond Drive at Victoria Beach
Pacific Ocean Shoreline, Laguna Beach HSA, at Laguna Beach at Cleo Street
Pacific Ocean Shoreline, Laguna Beach HSA, at Laguna Beach at Laguna Hotel
Pacific Ocean Shoreline, Laguna Beach HSA, at Laguna Beach at Main Beach
Pacific Ocean Shoreline, Aliso HSA, at Aliso Beach -middle
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31.

32.

Pacific Ocean Shoreline, Aliso HSA, at Aliso Beach -north

Pacific Ocean Shoreline, Aliso HSA, at Blue Lagoon

Pacific Ocean Shoreline, Dan Point HSA, at Aliso Beach at West Street

Pacific Ocean Shoreline, Dan Point HSA, at Dana Strands Surfzone at Dana Strands Rd
Pacific Ocean Shoreline, Dan Point HSA, at Salt Creek outlet at Monarch Beach

Pacific Ocean Shoreline, Dan Point HSA, at South of Salt Creek outlet at Salt Creek
Service Road

Pacific Ocean Shoreline, Dan Point HSA, at Table Rock

Pacific Ocean Shoreline, Dan Point HSA, at Thousand Steps Beach

Pacific Ocean Shoreline, Lower San Juan HSA, at North Beach Creek

Pacific Ocean Shoreline, San Clemente HA, at Capistrano Shores at North Ole Hanson
Beach

Pacific Ocean Shoreline, San Clemente HA, at Riviera Beach

Pacific Ocean Shoreline, San Clemente HA, at San Clemente City Beach at Linda Lane
Pacific Ocean Shoreline, San Clemente HA, at San Clemente City Beach at Mariposa
Lane

Pacific Ocean Shoreline, San Clemente HA, at San Clemente City Beach at Pier

Pacific Ocean Shoreline, San Clemente HA, at San Clemente City Beach at South
Trafalgar St Beach

Pacific Ocean Shoreline, San Clemente HA, at San Clemente City Beach at South
Trafalgar Canyon outlet

Pacific Ocean Shoreline, San Clemente HA, at South Capistrano Beach at Beach Road
Pacific Ocean Shoreline, San Clemente HA, at South Capistrano County Beach
“...also include delist segments in San Diego County.

Attachment A, page A65, first paragraph, last sentence should be revised as follows:
“The TMDLs that address the creeks and Pacific Ocean shorelines identified in the 2002
303(d) List are assumed to be apphcable to all the beaches leeated—eﬂ—the—shere}me&ef

hs%ed—abeve—er—as hsted 1nd1v1dually in the 2008 and future 303(d) LlStS.
Attachment A, page A70, (k) TMDL Implementation Milestones table: revise the date As
needed-after-effective-date to “5 years after effective date” for the following
Implementation Actions:
14. Amend discharge conditions of appropriate waivers to be consistent with the
requirements for complying with the TMDLs and Agriculture LAs;
15. Issue individual or general WDRs or Basin Plan prohibitions consistent with the
TMDLs and LAs for controllable nonpoint sources discharges not eligible for
conditional waivers;
17. Enroll Phase I MS4s identified as significant sources of bacteria to receiving
waters under State Water Board general WDRs and NPDES requirements;
18. Issue individual or general WDRs and NPDES requirements consistent with the
TMDLs and WLAs for specific Phase Il MS4s or category of Phase II MS4s;
19. Take enforcement actions against controllable point sources and nonpoint
sources to attain compliance with the WLAs and LAs.
These changes are appropriate since the assumption that the MS4s are the largest
discharger of bacteria has been made based on the MS4s being the only dischargers
currently required to submit monitoring data for their dischargers. A timely
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33.

34.

35.

36.

37.

38.

39.

40.

commitment to investigate and address discharges from known entities, such as Phase II
MS4s and Agriculture is needed to ensure that TMDL reductions and timelines are met.
Draft Technical Staff Report (TSR), Section 1 Executive Summary, page 4, 5th paragraph,
1st line states: “For the dry weather TMDLs, the discharges and bacteria loads from land
uses associated with CalTrans, Agriculture and Open Space land uses are expected to be
zero. This is because there is no flow source that is expected during dry weather to
wash off of these land uses.” And Draft TSR, Section 1 Executive Summary, page 6,
Numeric Targets 3rd bullet: “The numeric targets for dry weather TMDLs consist of the
REC-1 30-day geometric mean WQOs and a 0 percent allowable exceedence frequency.”
These statements are not supported by current scientific studies completed by SCCWRP.
See comments 6, 8, 11, and 13 above. All references to a 0 percent allowable exceedence
frequency in dry weather should be removed.

Draft TSR, Section 1 Executive Summary, page 7, Allocations 6t bullet: The assumption
that there is no runoff from agricultural land is unsupported and highly suspect give
practical experience.

Draft TSR, Section 1 Executive Summary, page 7, Allocations 7t bullet #1: Just because
a source is subject to regulation does not mean that it is controllable.

Draft TSR, Section 1 Executive Summary, page 8, Load Reductions, 1st paragraph states:
“The WQBELs will likely consist of receiving water limitations (based on the numeric
targets) and require the implementation of a BMP program to achieve the TMDLs in the
receiving waters....Ideally, the Phase I MS4s and CalTrans will develop and submit their
BLRPs or CLRPs together.” This is a significant revision from the previous version of
the TMDL and from the assurances given to members of the Stakeholder Advisory
Group that the WQBELs would consist of an iterative BMP program.

Draft TSR, Section 2 Introduction, page 16, 3'd paragraph - The text should include a
discussion of the Natural Sources Exclusion.

Draft TSR, Section 3, Problem Statement, pg 21 - “The listing of Pacific Ocean shorelines
on the 2002 303(d) List are assumed to be applicable to all beaches located on the
shorelines of the HSAs and HAs listed above”. This assumption is baseless. The 2002
list specifically indicated the beaches that are impaired. This assumption is also
inconsistent with the Stormwater Monitoring Coalition recommendations for the limited
coastal area representative of coastal monitoring locations.

Draft TSR, Section 4 Numeric Target Selection, pg 32 states: “The natural sources
exclusion approach can only be used to account for exceedences of bacteria WQOs after
the responsible dischargers demonstrate that all anthropogenic sources have been
eliminated...” In next paragraph the text states “...the natural sources exclusion
approach also requires control of indicator bacteria from anthropogenic sources...”
(emphasis added). It is our understanding from discussions with Deborah Jayne your
staff that the Natural Sources Exclusion Approach requires control, not elimination of
anthropogenic sources. The text should be revised accordingly.

Draft TSR, Section 11 Implementation Plan, page 147, bottom paragraph should be
revised as follows: “Existing dischargers are may be violating one or more of these
Basin Plan prohibitions.
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Thank you for your consideration of these comments. We look forward to resolving the above
issues with you and being able to highlight the cooperative work on TMDL development at the
February 10t hearing.

If you have any questions regarding these comments, please contact Amanda Carr at (714) 955-

0650.

Very truly yours, {

Pl

Chri ger
Environmental Resources

cc:  South Orange County NPDES Permittees
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Uounty nf I ﬁan Biego

DEPARTMENT OF PUBLIC WORKS

JOHN L. SNYDER 5201 RUFFIN ROAD, SUITE D RICHARD E. CROMPTON
DIRECTOR SAN DIEGO, CALIFORNIA 92123-4310 ASSISTANT DIRECTOR

(858) 694-2055 FAX: (858) 694-8928
Web Site: www.sdcounty.ca.govidpw/

January 22, 2010

Dave Gibson, Executive Officer

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego CA 92123-4340

RE: REVISED BACTERIA TMDL, PROJECT | FOR BEACHES AND CREEKS

Dear Mr. Gibson:

Thank you for the opportunity to comment on the Revised Total Maximum Daily Loads
for Indicator Bacteria, Project I. We feel strongly that the enclosed comments and
suggestions for change are all reasonable and, if incorporated, would allow the TMDL to
move forward after many years of delay. It is not our intention to further delay
development or implementation of the TMDL. However, we must emphasize how critical
it is that the TMDL be based on sound science and contain a reasonable process for re-
visiting assumptions once better data become available. This TMDL is unprecedented in
its scale. It addresses 20 different water bodies and a total watershed area of over
1,700 square miles. As a large municipality with jurisdiction in multiple watersheds
affected by the TMDL, the County is keenly interested in ensuring that the TMDL allows
us to move forward with cost-effective implementation approaches based on sound
science and reasonable expectations for success. We hope you find our suggestions
useful.

Please contact Todd Snyder, Watershed Planning Manager, at (858) 694-3482 or
todd.snyder@sdcounty.ca.gov, with questions about these comments.

Sincerely,

Ttk dol —~ fun

Cid Tesoro, LUEG Program Manager
Department of Public Works

Kids e The Environment e Safe and Livable Communities
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County of San Diego Comments and Proposed Changes to the Revised Bacteria TMDL, Project I
January 22, 2010

Issue

Comments

Proposed Change(s)

1. A stronger commitment to and
timeline for future TMDL revisions

are necessary.

The TMDL recognizes that revisions to the Basin
Plan may be necessary in the future (page A49).
However, because this TMDL is founded on several
critical assumptions, and because studies with
bearing on these assumptions are either planned,
ongoing, or already complete, stronger language
should be included in the Basin Plan amendment to
require a more specific commitment to and timeline
for revising the TMDL to ensure that it is consistent
with the most current science and available data
from the San Diego region. The following is a
representative sample of the critical TMDL
assumptions that warrant reconsideration in the near
future:

1. Exceedance frequencies observed at a reference
beach are used to establish allowable exceedance
frequencies for inland surface waters (creeks),
where less mixing, reduced salinity, and other
factors are expected to yield higher bacteria
densities, even under natural conditions. Studies
conducted by the Southern California Coastal
Waters Research Project (SCCWRP) subsequent to
the 2002 data set used to develop this TMDL show
that reference creek exceedances are substantially
higher than reference beach exceedances during
both wet and dry weather.

2. All flows and bacteria loads during dry weather
are assumed to be anthropogenic and the
responsibility of Phase I MS4s to reduce. SCCWRP
studies show that reference creeks in southern
California often flow during dry weather, even in

A paragraph should be added at the end of Chapter
7 Section (f)(7) of the proposed Basin Plan
amendment (page A50) stating: “Any study
conducted following the procedures outlined in this
paragraph will be considered by the San Diego
Water Board during the time period specified in
Table (Insert Table Number) TMDL
Implementation Milestones”.

A row should be added to the TMDL
Implementation Milestones Table (page A69) to
state:

* Implementation Action: San Diego Water Board
will reconsider the TMDL to include results of
any optional special studies and water quality
monitoring data completed by the responsible
entities and revise numeric targets, WLAs, LAs
and the implementation schedule as needed.

* Responsible Parties: San Diego Water Board
= Date: Within five years of the effective date of

the TMDL or within one year of receipt of final
study results, whichever is later
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the absence of anthropogenic inputs.

3. Dischargers other than Phase I MS4s do not need
to reduce bacteria loads in order to meet water
quality objectives in the receiving waters.
Monitoring required by this TMDL may show that
non-Phase I MS4 dischargers must reduce bacteria
loads in order to meet concentration-based
objectives in receiving waters.

4. US EPA will publish updated bacteria standards
for receiving waters no later than 2012. This TMDL
may need to be revised to incorporate the latest
scientific information as reflected in EPA’s revised
standards.

2. Compliance monitoring under the
TMDL should not be the sole
responsibility of Phase I MS4s,

The entire compliance monitoring burden under the
TMDL has been placed on Phase I MS4 dischargers,
including monitoring necessary to identify the
contributions of non-Phase I MS4 dischargers, some
of which are even assigned wasteload allocations
(WLASs) or load allocations (LAs) under this TMDL
(i.e., Caltrans and agriculture). (see pages A50-A54)

At a minimum, the paragraph beginning “Because
the Phase I MS4s are located at the base of the
watersheds ...” should be written to specify that all
dischargers assigned WLAs and LAs under this
TMDL are required to participate in compliance
monitoring.

3. The definition of a rain event
should be changed from 0.2 inch to
0.1 inch.

Data from a study at Leo Carrillo Beach (a reference
watershed in Los Angeles County) are used to
establish a frequency at which beaches and creeks
covered by this TMDL can exceed bacteria water
quality objectives during wet weather (22%).
Allowable exceedance frequencies are appropriate
in this TMDL because numerous studies have found
that even reference watersheds unimpacted by
anthropogenic activities sometimes exceed bacteria

Wet weather days in this TMDL should be defined
as any rain event 0.1 inch or greater and the
following 72 hours. This will ensure consistency
with the Leo Carrillo Beach reference study.

This applies to:
e Resolution pg. 9, footnotes 20 and 21
e Attachment A Tables A26-35
e Attachment A A51 tables
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water quality objectives. Exceedance frequencies at
Leo Carrillo Beach were calculated based on wet
weather days defined as rainfall events of at least
0.1 inch and the following 72 hours. This TMDL
defines wet weather days as rainfall events of 0.2
inches or greater and the following 72 hours. It is
scientifically invalid to apply the wet weather
exceedance frequency observed at Leo Carrillo
Beach to this TMDL, which uses a different
definition of wet weather. The exceedance
frequency for rainfall events greater than 0.2 inches
is unknown, but likely to be different than 22%.

Technical Report Table 4-2
Technical Report Table 4-4
Technical Report Sec 4.1.3 Paragraph 1
Technical Report Section 5.2.1 page 44
Technical Report Table 9-1
Technical Report Table 9-3

Technical Report Footnote 74 and 76 on page
116

Technical Report Table 11-1 and 11-2
e Technical Report Footnote 77 on page 118
e Technical Report Footnote 78 on page 119

4. The TMDL should not require
compliance with total coliform
water quality objectives in creeks or
inland waterways.

The TMDL states that wet and dry weather numeric
objectives for total coliform apply at the point in a
creek that discharges to a beach, bay, or estuary.
The San Diego Basin Plan does not contain total
coliform water quality objectives applicable to
inland surface waters, only to marine waters.

Language throughout the Resolution, Basin Plan
Amendment, and Technical Report should be
reviewed and changed to correctly state that total
coliform water quality objectives are not applicable
in inland surface waters, only at the point in creeks
where continual mixing with salt water occurs.

This applies to:
Attachment A

= Al6 (footnote C)
» AS52 (footnote F)

= A56 Table
Technical Report
e Table 9-1

e Table 9-2a

e Table 9-3

e Table 9-4b

e Table 11-3
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5. The TMDL should include
allowable exceedance frequencies
for dry weather similar to those
established for wet weather.

This TMDL allows no exceedances of bacteria
water quality objectives during dry weather days
(defined as days with less than 0.2 inch of rainfall
observed on each of the previous 3 days). In other
TMDLs where Leo Carrillo Beach is used as a
reference system (i.e., Santa Monica Bay Beaches
Bacteria TMDL), the dry weather TMDL is split
into two seasons: summer dry (0% allowable
exceedance frequency) and winter dry (3%
allowable exceedance frequency). This is a
scientifically sound approach because studies have
found that reference beaches and creeks do
sometimes exceed water quality objectives during
dry weather. A recent study published by SCCWRP
(Tiefenthaler, L., E. Stein and G. Lyon. 2008. Fecal
indicator bacteria levels during dry weather from
Southern California reference streams. SCCWRP
Annual Report, Costa Mesa, CA) confirms that
exceedances of bacteria water quality objectives do
occur during dry weather conditions in Southern
California reference streams, including San Mateo
Creek in San Diego County.

The TMDL should allow a 3% exceedance
frequency during dry weather conditions until a
more appropriate frequency can be established
based on data collected from a reference system in
the San Diego region.

This applies to:

e Attachment A Al4, 1* paragraph & footnote 5

e Attachment A A27-A28, Table

e Technical Report Section 11.2.2.1, under
“numeric targets” 3™ and 4™ bullets, page 100

o Technical Report page 118 1* paragraph

6. The TMDL compliance timelines
should be extended.

When the Regional Board originally adopted this
TMDL in December 2007, the compliance timeline
for achieving wet weather TMDLs was 20 years. In
the revised TMDL, the compliance timeline has
been cut in half to 10 years for all water bodies
except Chollas Creek. It is unclear why this was
necessary. The TMDL and Tentative Resolution
state that if dischargers submit a Comprehensive
Load Reduction Plan (CLRP) that addresses
multiple constituents in addition to bacteria, the
compliance timeline may be extended to 20 years

The TMDL should be revised to allow for a 20-year
compliance timeline for achievement of both wet
and dry weather TMDLs. (see pages A66-A69)

This also applies to:
e Technical Report Section 11.5
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for achievement of wet weather TMDLSs only.
However, CLRPs are not defined well enough for
dischargers to understand how compliance would be
determined if they decide to develop CLRPs. There
is no allowance for a timeline longer than 10 years
for achieving the dry weather TMDLs.

According to Table 3-1 in the Technical Report, this
TMDL is applicable to 1,738 square miles of
Orange and San Diego Counties. Since the TMDL
has been revised to require compliance with
concentration-based water quality objectives,
compliance is now potentially enforceable
throughout the entire extent of these 1,738 square
miles. Given the scale, scope, complexity, and cost
of the structural and non-structural solutions likely
to be needed to reduce bacteria loads to required
levels, 20 years is an extremely aggressive
compliance timeline and should not be reduced any
further. A longer compliance timeline is appropriate
in that 20 water bodies are covered under this
TMDL. Most TMDLSs cover only one water body.
The County of San Diego, for example, will be
required to reduce bacteria loads simultaneously in
six watersheds.

7. The TMDL should not require
bacteria load reductions or
additional monitoring in
unimpaired watersheds.

Page Al of the proposed Basin Plan amendment
states: “The TMDLs that have been developed for
the Pacific Ocean shorelines are assumed to be
applicable to all the beaches located on the
shorelines of the hydrologic subareas (HSAs),
hydrologic areas (HAs), and hydrologic units (HUs)
listed [in a table] above.” This statement implies
that all dischargers located anywhere in the San

The City of Encinitas is the only Phase I MS4 that
should be assigned responsibility for load reductions
and compliance monitoring in the San Marcos HA.

The text and table on page Al should be revised to
state that the TMDL in the San Marcos HA only
applies to the 1.43 square mile Moonlight Beach
drainage area. All other Phase I MS4s should be
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Marcos HA (904.5) will be required to comply with
the requirements of the TMDL. In fact, Moonlight
Beach is the only segment within the San Marcos
HA that is identified as impaired on the 303(d) list.
Moonlight Beach is hydrologically disconnected
from the rest of the San Marcos HA. The draft
Technical Report recognizes this fact in Table 3-1
where Moonlight Beach is shown to have a total
drainage area of only 1.43 square miles. The table
on Page A61 goes one step further by listing eight
Phase I MS4s as “responsible municipalities” that
will be required to comply with TMDL
requirements in the San Marcos HA. These eight
municipalities represent all of the Phase I MS4s
within the Carlsbad HU. The table implies that any
Phase I MS4 located anywhere in the Carlsbad HU
will be required to comply with the requirements of
this TMDL. In fact, the City of Encinitas is the only
Phase I MS4 discharger to Moonlight Beach. When
asked at the January 7, 2010, SAG meeting,
Regional Board staff indicated that this footnote was
worded as intended and that the inclusion of all
eight Phase I MS4s within the Carlsbad HU was
intentional. The implications of this decision are far
reaching. Seven municipalities in the San Marcos
HA will be required to monitor for compliance, and
to develop and implement load reduction plans, to
address bacteria impairments at beaches and creeks
that are not currently identified as impaired by
bacteria on the 303(d) list. This would constitute a
gross misuse of resources when there are so many
other impairments requiring attention in the region.

removed from the table on Page A61. Regional
Board staff should review the other HSA, HA, and
HU designations to ensure that monitoring and load
reduction activities are not being required for
entities discharging to non-impaired water bodies.
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8. Further clarification is needed
regarding how TMDL compliance
will be determined.

The TMDL has been revised so that compliance will
be determined based on achievement of
concentration-based water quality objectives rather
than waste load allocations and load allocations. If
WLAs and LAs will not be used to determine
compliance, why are they included in the TMDL?
Also, it is unclear how non-compliance with water
quality objectives at a beach will impact upstream
dischargers. Currently, it appears that upstream
dischargers would be determined to be out of
compliance even if they could demonstrate that they
are meeting their assigned WLAs or LAs.

The 1% paragraph on page A51 should be revised to
allow for a determination of compliance if
dischargers can demonstrate that they are complying
with assigned WLAs and LAs, even if receiving
waters are exceeding the applicable water quality
objectives.

This also applies to:

e Attachment A A25 — A35

e Technical Report. Section 9.1, last sentence of
first paragraph

e Technical Report: Table 9-1 through Table 9-4c,
Table 9-5

e Technical Report: Section 11.2.2.1, Load
reductions (page 102)

9. Geometric means should not be
used to assess TMDL compliance
during wet weather.

Item 28 of the Tentative Resolution states: “at the
end of the wet weather TMDL compliance schedule,
the single sample maximum and 30-day geometric
mean REC-1 WQOs must not be exceeded in the
receiving water more frequently than the allowable
exceedance frequencies.”

The proposed Basin Plan amendment (Page A54)
states that wet weather and dry weather samples will
be used together to calculate the wet weather 30-day
geometric mean and that no exceedances of the wet
weather 30-day geometric mean are allowed. This
methodology is not scientifically defensible. The
30-day geometric mean should not be applied to wet
weather samples but only to the dry weather
condition. Moreover, wet weather and dry weather
samples should not be combined to calculate the 30-
day geometric mean.

Wet weather compliance should not be assessed
using a geometric mean. It is more appropriate to
use the single sample maximum since rain events
are episodic in nature.

All references to the use of a geometric mean for
calculating wet weather compliance should be
removed.

This also applies to:
e Attachment A, A51 Table

e Attachment A, A53, 2. Compliance with wet
weather TMDLs

Attachment A, A66 final paragraph
Technical report page 3 2™ paragraph
Technical report page 6 3™ bullet point
Technical report page 44 Section 5.2.1
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Technical report page 101 1% bullet

Technical report page 119 1% paragraph and 3™
paragraph

Technical Report page 1191 paragraph
Technical report Table 11-2 footnote (c)
Technical Report page 119 1% paragraph




Agenda Item 6. Supporting Document 6.

1444 9th Street ph 310 451 1550 info@healthebay.org
Santa Monica CA 90401 fax 310 496 1902 www.healthebay.org

Heal the Bay

January 22, 2010

Mr.Wayne Chiu

California Regional Water Quality Control Board,
San Diego Region

9174 Sky Park Court, Suite 100

San Diego, CA, 92123-4340

Via Email: wchiu@waterboards.ca.gov

Subject: Comments on San Diego’s Tentative Resolution Amendment Draft for the Revised
Technical Report on Total Maximum Daily Loads for Indicator Bacteria: Project | —
Beaches and Creeks in San Diego Region dated November 25, 2009 (“Draft TMDL”)

Dear Mr. Chiu:

On behalf of Heal the Bay, a non-profit organization dedicated to protecting Southern
California’s coastal waters, we submit the following comments on the above referenced Draft
TMDL. We appreciate the opportunity to comment.

I. Reference-Based approach (percentage-based) for setting waste load allocations.

Heal the Bay supports using the reference beach approach for determining a 22% allowable
exceedance frequency during wet weather and 0% exceedance frequency during dry weather in
the Draft TMDL. As noted, this reference system approach was taken in the Santa Monica Bay
Beaches Dry and Wet Weather Bacteria TMDLs adopted by the Los Angeles Regional Water
Quality Control Board and ensures that bacteriological water quality is at least as good as that of a
reference system. However, we do not understand the logic in basing wet weather “exceedances”
on REC-1 single sample maximums and dry weather exceedances on the REC-1 geometric
mean. Instead, we urge the Regional Board to use the single sample maximum standards to
identify both wet and dry weather allowable exceedances, as is the case with the Santa Monica
Bacteria TMDL. So please add the single sample maximum for dry weather as well. In addition
as discussed in further detail below, all Ocean Plan Standards must be met at all times for
compliance purposes, including the geometric mean standards for Total coliform, Fecal coliform
and Enterococcus. This is discussed in the Draft TMDL (see page A53,section 2) but it is not
explicit in the targets. Also does the Regional Board plan to develop a reference location within
the Region, rather than using Leo Carillo Beach in Los Angeles County? Although the Regions
may have some similarities, it would be prudent to develop a site within the Region to account
for any differences.

Of note, the implementation strategy based on reducing mass-load is confusing and not
protective of human health. It is unclear how monthly (billion MPN/month) and annual (billion
MPN/year) loads calculations will help to implement bacteria TMDL compliance. Typically, a
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few samples a month are collected for beaches and there is rarely flow monitoring of storm
drains and creeks. A few grab samples without accurate flow measures are not conducive to
determining accurate loading estimates. The approach should be discussed in more detail.

I1. Numeric target objectives should be expanded to include all Ocean Plan Standards.

The Draft TMDL provides only a rolling 30-day geometric mean numeric target for dry weather.
However, the Ocean Plan includes a total of seven water quality standards for indicator bacteria.
These standards specifically include a rolling 30-day geometric mean for total coliform, fecal
coliform, and enterococcus as well as a single sample limit for total coliform, fecal coliform, and
enterococcus, in addition to a fecal-to-total coliform ratio. In several instances the Draft TMDL
discusses additional bacteria standards (“Compliance with the wet weather TMDLs in the
receiving water is based on the frequency that the wet weather days in any given year exceed the
wet weather numeric objective, but 30-day geometric mean must also be met.” Draft TDML at
Ab51) but this is not reflected in the numeric targets. When any standard is exceeded, the REC-1
beneficial use is impaired. It is imperative numeric targets include all seven Ocean Plan bacteria
standards, for greatest public health protection.

I11. Numeric limits should not be based on frequency of use.

Frequency of use should not be considered in determining numeric targets. The Draft TMDL
states that dischargers’ commented that for impaired creeks the “designated beach” approach
may be over protective of water quality, due to infrequent use. Further, the Draft TMDL states,
“If sufficient evidence can be provided to the San Diego Water Board that can demonstrate the
usage frequency for one or more of the six impaired creeks falls under the “Lightly Used Full
Body Contact Recreation” or “Infrequently Used Full Body Contact” usage frequency, the Basin
Plan may be amended to designate one or more of the creeks with the “moderately to lightly used
area” usage frequency.” Heal the Bay opposes this approach and believes impaired creeks
should have the same protection standards, regardless of recreation frequency. This approach
does not favor maintaining appropriate water quality standards, and is unacceptable for
infrequent bathers to be subject to deficient public health protection. If the REC-1 use does not
exist for particular receiving waters, then a UAA may be performed to change the REC-1 use.

IVV. Compliance schedules should be moved forward for final dry and wet weather targets.

The Draft TMDL proposes a final dry and wet weather compliance target date of 10 years, with
the option to move the wet weather compliance date to 20 years if a multiple TMDL
implementation approach is pursued. The timeframe appears excessive, especially for meeting
final dry weather targets. The dry weather period is the most critical period from a public health
perspective. The Santa Monica Bay, Marina del Rey and San Pedro Bay Beaches Bacteria
TMDLs require final dry weather targets to be met three years after adoption for the AB411 time
period and 6 years for winter dry weather. Since this deadline has past, we have seen great
improvements in beach water quality in Santa Monica Bay. Many municipalities in Los Angeles
County have implemented best management practices such as dry weather diversions and
treatment facilities to improve beach water quality. Thus we urge the Regional Board to split the
dry weather into two distinct periods (AB411 dry and winter dry) and move the compliance date
forward. In addition 20 years is excessive for complying with wet weather WLAs. Heal the Bay
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would like to see compliance date moved to 18 years which is consistent with the Santa Monica
Bay Bacteria TMDL.

V. Enforcement of compliance milestones should be clarified.

Specific milestones for achieving bacteria TMDL compliance should be implemented and
enforced by the Regional Board. Multiple milestones, with set compliance dates, should be
required by the Regional Board for all responsible dischargers. The language in the Draft
TMDL waivers on its intent. For instance, the Draft TMDL states both “if the TMDL
Compliance Schedules include interim milestones” (page A55) and then later provides interim
milestones in the tables on page A67. Please provide clarification that milestones are required
and identify them specifically in the compliance schedule.

V1. Monitoring for TMDL compliance.

The TMDL describes compliance monitoring. We urge the Regional Board to include a
statement to require point zero monitoring locations. The definition used by Los Angeles
County of ‘point zero’ monitoring states, “The term wave wash is defined as the point at which
the storm drain or creek empties and the effluent from the storm drain initially mixes with the
receiving ocean water, this term is also referred to as point zero.” Point zero monitoring ensures
that the highest levels of indicator bacteria area captured in the sample which is critical for public
health protection. People definitely swim and surf directly in front of flowing storm drains and
creeks. Additionally, we urge the Regional Board to require that water monitoring during
summer months (AB411 period) be conducted at least weekly, for the necessary evaluation of
compliance progress.

Thank you for the opportunity to submit comments. If you have any questions, please contact us
at 310-451-1500.

Sincerely,

Td gl et s InandoGibet.
Mark Gold, D. Env. Kirsten James, MESM Amanda Griesbach, MS
President Water Quality Director Water Quality Scientist

Heal the Bay
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January 22, 2010

Mr. Wayne Chiu
San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100 SAN DIEG O

San Diego, CA 92123 COASTKEEPER
VIA ELECTRONIC MAIL: wchiu@waterboards.ca.gov

Re: Support for the Adoption of the Revised Total Maximum Daily Loads for Indicator Bacteria, Project | -Twenty Beaches
and Creeks in the San Diego Region (Including Tecolote Creek) into the Basin Plan

Dear Mr. Chiu:

San Diego Coastkeeper (Coastkeeper) submits these comments on the proposed Revised Draft Total Maximum Daily Loads for
Indicator Bacteria (TMDL). Coastkeeper is a non-profit organization working to protect the San Diego region’s waters for the people
and wildlife that depend on them through community outreach, education, and advocacy to promote stewardship of clean water
and healthy ecosystems. Coastkeeper has been an active participant in the Stakeholder Advisory Group (SAG) since its inception.
Nearly eight years after the initial investigative order was issued, including four years of SAG input on this process, we are eager to
have the Basin Plan Amendment move forward so focus can be turned towards implementing actions that will improve water
quality. Our specific remaining concerns are highlighted below.

1. Incorporation of RSAA and NSEA Into TMDLs

Over the course of this TMDL process, Coastkeeper has expressed numerous concerns in regards to the NSEA, the RSAA,
and the implementation of the 22% allowable exceedance frequency. Coastkeeper understands that there are natural
sources of bacteria and that the focus of this TMDL should be to eliminate the anthropogenic sources to restore beneficial
uses of the beaches and creeks in the region. We acknowledge that limited data are currently available, especially for local
watersheds." However, an adequately studied and defensible reference system for the San Diego region is needed. Before
the Regional Board can be certain the natural exceedance frequency determined for the Arroyo Sequit Watershed
(specifically Leo Carillo Beach) can be applied to San Diego and Orange County watersheds subject to the Bacteria TMDL, we
must be confident the watershed characteristics are sufficiently similar. In the absence of a concrete set of criteria
articulated in the BPA or Technical Report for developing a local reference system, it is critical to identify key points to be
addressed in determining an appropriate and effective reference system for the San Diego region.

a. Incorporation of stakeholder input in developing a local reference system dataset.

In response to comments made by Coastkeeper on May 13, 2008, Regional Board staff indicated that stakeholders
would be involved in the determination of which reference systems to use for the final TMDL. Specifically, Board
staff indicated that “we will once again engage the stakeholders before final decisions about which reference
system to use and throughout the process of calculating the revised TMDL”%. We are disappointed the reference
system was chosen without SAG input, simply incorporating the Los Angeles Region reference system. However,
we are confident adequate data will be collected in the near future, and look forward to working with staff to
incorporate it.

! For example, at the local “reference” watersheds, San Mateo Creek and San Onofre State Beach, only 5 or 6 samples were
taken to measure exceedance frequency. Technical Report (clean), p. 31, Table 4-1.
> Regional Board Staff Response to Additional Comments sent via email by Coastkeeper. May 14, 2008.
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b. Direct measurements of human indicators must be incorporated into the process.

Although a watershed may be 95 percent undisturbed, this fact alone does not mean all exceedances of water
quality objectives are due to natural sources. In SCCWRPs 2006 study, Microbiological water quality at non-human
impacted reference beaches in southern California during wet weather, indicators of human sources were found in
three instances’. The indicator chosen for this study was one that directly measured the presence of human
viruses, but would not detect when other human pathogens like bacteria were present. It is likely that if
additional direct measures were chosen, more indications of human sources would have been detected. For
example, recent research into the human genetic markers of Bacteroides, a gastrointestinal bacterium, has already
proven useful in tracing human sources of bacteria in coastal and freshwater systems4. The Bacteroides indicator
has been used to detect the presence of human sources in SCCWRPs 2008 study on fecal indicator bacteria levels
during dry weather’. Thus, we feel it would be an important additional component of any reference watershed
analysis. As the process moves forward, staff must normalize the natural exceedance frequency to the underlying
human loading in reference systems. This must also entail a source identification analysis to ensure the
exceedance frequency is indeed a natural occurrence and not partially related to anthropogenic impacts.

C. Reference system approach must incorporate key biophysical factors into exceedance frequency

In SCCRWPs 2006 studye, certain biophysical factors were found to correlate to the exceedance frequency. For
example, the study found the exceedance frequency in reference watersheds was correlated to watershed size.
Moving forward, the Regional Board staff must identify a way to incorporate important environmental factors like
watershed size into the natural exceedance frequency. Given the variability in the size and variable flow rates of
the watersheds in the applicable area, it is critical to evaluate such variables in choosing a reference system. Other
basic factors that need to be considered include a full land use analysis, temporal variability and seasonal
variability.

d. Staff needs to clarify definition of wet weather.

The Leo Carillo study based a natural exceedance rate on a storm event definition of one inch of rain. In contrast,
this TMDL uses a wet weather definition of two inches, yet does not modify the 22% natural exceedance frequency
from the Leo Carillo study. Staff needs to articulate how this discrepancy will impact the calculation of exceedance
frequencies in the implementation phase of this TMDL. A calculation of natural exceedance based on a one-inch
definition of rain will increase the number of wet days because more days will meet the criteria. Thus, if more wet
days occur, any exceedances that would have been attributable to dry weather are actually considered wet
weather in the reference system. This results in more allowable exceedance days.

Though the co-permittees may feel it is inequitable to apply the two-inch rain standard for delineating wet
weather, it may have resulted in a higher exceedance frequency calculation. Nonetheless, if co-permittees are
concerned wet-weather days are defined by one inch of rainfall for calculation but not implementation, the one-
inch standard must be applied across the board to all instances in which wet weather is defined. Thus, co-
permittees would be required to prepare for wet-weather events of one inch of rainfall.

® Griffith, J., K. Schiff, and G. Lyon. 2006. Microbiological water quality at non-human impacted reference beaches in
southern California during wet weather. Southern California Coastal Water Research Project December 2006 Technical
Report 495. In this study, SCCWRP measured the presence of human enterovirus in samples to detect whether there was an
influence of human sources in the receiving waters.

4 (e.g. Santoro, A. and A. Boehm. 2007. Frequent occurrence of the human-specific Bacteroides fecal marker at an open
coast marine beach: relationship to waves, tides and traditional indicators. Environmental Microbiology 9 (8): 2038 —2049)

> Tiefenthaler, L, E. Stein, G. Lyon. 2008. Fecal Indicator Bacteria (FIB) Levels During Dry Weather from Southern California
Reference Streams. SCCWRP Technical Report 542. January 2008.

® Griffith, et al. 2006.
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Moreover, if the co-permittees are concerned about lack of consistent application of a reference system and
exceedance frequency calculated using different standards, the application of a completely removed and foreign
reference system should also invalidate the application of the LARWQCB-derived frequency.

e. Incorporation of natural exceedance frequency into wet weather TMDL is not properly justified

Over the course of this process, Coastkeeper has provided detailed comments on our concerns regarding how the
allowable exceedance loads were quantified using the natural exceedance frequency. These concerns have gone
largely unaddressed and thus we incorporate by reference our previous comments’ (see Appendix 1). Some of our
concerns include:

i. The determination of numbers of wet days is too broad

In Appendix |, Staff defines ‘wet days’ as days with 0.2 in of rain plus the following 72 hours, regardless of
whether those days actually receive any precipitation. This overly broad definition of wet days inappropriately
inflates the potential number of allowable exceedance days.

ii. The calculation of the allowable exceedance load into the wet weather TMDL is not justified

The approach used to calculate the allowable exceedance load from the allowable exceedance days is
arbitrary and not fully justified. Appendix | states that “the days with the highest loads were chosen as the
allowable exceedance days because the highest loads in most of the watersheds correspond to open space
land uses where bacteria loads are generated from natural sources”’. No data are provided to support this
assertion that open space areas have the largest loads and that the sources are necessarily natural. Open
space areas do have anthropogenic impacts even if the land has not been highly modified (e.g. uncollected pet
waste).

By including an overly broad definition of wet days and a calculation of allowable loads that is biased towards removing the
highest loads from WLAs, staff has created a TMDL that errs on the side of giving co-permittees too much leeway and does
not go far enough to protect water quality.

While we have reservations regarding the incorporation of the 22% allowable exceedance frequency developed for the
Arroyo Sequit watershed into this TMDL, at this time we do not believe that there is sufficient data to support any other
number for natural exceedance frequency. Sampling has been conducted at too few sites in the San Diego/Orange County
region over too short a time period. The most conservative approach would therefore be to provide no allowable
exceedance frequency until adequate data for an appropriate reference watershed is available and vetted through the SAG.

For a reference dataset to be complete it must, at a minimum, have sufficient sampling sites and frequencies to be a
statistically robust. Of the two studies conducted by SCCWRP' on this issue, one was focused on wet weather patterns for
only two sampling years for a total of five sampling events at each site''. The other was focused on dry weather for one
sampling year. Also, the reference dataset must encompass sufficient inter-annual sampling in the same locations to
account for differences in water years. As it stands now, we have a relatively sparse dataset for four sites in the San
Diego/Orange County region. The currently available research conducted by SCCWRP, while a good foundation, is still too
limited in its scope to provide the information necessary to determine a realistic and defendable natural exceedance

’ Gabriel Solmer, San Diego Coastkeeper , to Phil Hammer San Diego Regional Water Quality Control Board

Second Stakeholder Advisory Group Draft Technical Report for Implementation Provisions for Indicator Bacteria WQOs
February 5, 2008.

® Revised Draft Technical Report, Appendix |, pg I-9

° Revised Draft Technical Report, Appendix |, pg I-11.

1% Griffith et al 2006, and Tiefenthaler et al 2008

' Griffith et al 2006.
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frequency for the San Diego region. The studies raise more questions than they answer and we cannot wait any longer to
take action to restore the beneficial uses of our beaches and shorelines.

2. Compliance schedules and timelines

According to the Technical Report and BPA, permittees will be given eighteen months for the preparation of their load
reduction plans (‘BLRPs’ or ‘CLRPs’). This extended timeframe for the development of a plan to initiate action seems
unjustified, particularly in light of the delay in the approval of this TMDL. Permittees have known since 2007 that load
reduction plans would be a cornerstone of implementing this TMDL. The delay caused by procedural issues relating to
natural exceedance frequencies should not affect the development of plans to implement BMPs to control loading.

Additionally, we are disappointed with the lengthy 10+ year timeframe for the compliance schedule. Waiting a decade for
final compliance is too long — these are ten years during which local residents and tourists’ health will continue to be at risk.
At a minimum, the compliance schedule should require interim reductions sooner than four years. The only required
interim milestone is the 50 percent in five years. We believe that the 25 percent reduction milestone should not be
optional (“The Regional Board may also include additional milestones for achieving exceedance frequency reductions (e.g.,
25and 75 percent"lz). It should be a requirement. There is no justification for further delaying those reductions.

3. Inappropriate distinction between Anthropogenic Sources and Controllable Sources

Coastkeeper’s February 5™ 2008 comment letter outlined our concerns with the Technical Report and the Basin Plan
Amendment’s inappropriate conflation of the terms anthropogenic and uncontrollable. The revised version of the
Technical Report continues to conflate these terms. We therefore, reiterate our concern made during the SAG process as
well as our letter from February 5th, 2008. As we have already pointed out, whether a bacteria source is controllable is
unrelated to its source. The purpose of RSAA and NSEA is to “address circumstances where natural uncontrollable sources
of indicator bacteria are the cause of exceedances of indicator bacteria water quality objectives.”** Thus, the BPA and
Technical Report exempt “uncontrollable” anthropogenic sources from regulation. This language confusion continues with
the Technical Reports interchangeable use of ‘natural’ and ‘uncontrollable’™.

Therefore, we recommend that Staff correctly and consistently use these terms throughout the Technical Report, BPA, and
supporting Appendices.

Coastkeeper appreciates the opportunity to comment on the proposed BPA. As a member of the SAG, we understand the
extensive work and planning that has gone into the development of this BPA. We look forward to receiving your response
and seeing the final work product.

Sincerely,

Ratowid 3 pmon

Gabriel Solmer
Legal Director

!2 Revised Draft Technical Report, 11.5.2 Compliance Schedule, pg 220.
' Draft Technical Report, Implementation Provisions for Indicator Bacteria WQOs, February 29, 2008, p. 2
!4 Revised Draft Technical Report, Section 11.4.6. pg 210
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February 5, 2008

Phil Hammer
Environmental Scientist

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego, CA 92123

858-627-3988

Re: Second Stakeholder Advisory Group Draft Technical Report for Implementation Provisions for
Indicator Bacteria WQOs

Dear Mr. Hammer:

Please accept the following comments on behalf of San Diego Coastkeeper for the Second Stakeholder Advisory
Group Draft Technical Report for the Addition of Implementation Provision for Indicator Bacteria Water Quality
Objectives to Account for Loading from Natural Uncontrollable Sources within the Context of a Total Maximum
Daily Load (Draft Technical Report).

Throughout the Draft Technical Report the term anthropogenic sources is defined inconsistently. Coastkeeper
recommends that the definition be standardized throughout the document. Additionally, the definition of
anthropogenic sources should not be defined to include only those sources of indicator bacteria that result from
controllable human activities. Anthropogenic sources are caused or produced by humans. Whether a bacteria
source is controllable is a factor distinct from the source. The definition of anthropogenic sources should remain
constant regardless of its ability to be controlled.

It is unclear from the Draft Technical Report whether the monitoring at San Onofre shown in Table 2 (p. 8) will be
used to calculate exceedances of target water bodies. Coastkeeper is concerned that the number of samples taken
is too low and suggests that the measurements taken at San Onofre not be used as for developing a reference
approach.

Coastkeeper is also concerned that the NSEA description is vague and may not result in protection of beneficial
uses. Generally, we agree with peer review commenter Professor Holden in his apprehension of the NSEA
approach. Specifically, we suggest a more detailed compliance mechanism and agree that source identification is
important in determining whether anthropogenic sources have been controlled. Additionally, a incorporation of
rapid indicator test would be useful for NSEA and for water quality generally.

Because the SHELL TMDL is being developed separately, it is inappropriate to adopt a Basin Plan Amendment
(BPA) allowing for an NSEA for the SHELL TMDL through this process. As noted in the response to the Peer
Review Comment 9 by Professor Holden, REC-1 and REC-2 beneficial uses are treated differently than the SHELL
beneficial use. The response also states that application of NSEA to SHELL has been removed from the Draft
Technical Report due to recent efforts by the State Water Resources Control Board (State Board) to review the
application of the beneficial use. Since the Draft Technical Report does not address the SHELL TMDL, adopting
the NSEA for this beneficial use as a BPA would be premature.
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Coastkeeper agrees that natural background bacteria is beneficial under certain circumstances, such as regrowth
on beach wrack. However, we are concerned with defining uncontrollable bacteria sources as those that are
anthropogenic and for which BMPs have been implemented. As mentioned above, changing the definition of
“anthropogenic sources” is inappropriate. In addition, it is unclear how BMP implementation will protect
beneficial uses and how the success of those BMPs will be measured. We are concerned with the possibility that
those sources that are controllable will be designated as uncontrollable after BMPs are implemented, possibly
inadequately addressing the bacteria sources.

Also, applying NSEA only after all anthropogenic sources of indicator bacteria have been controlled is a vague
standard. The Technical Draft Report states that NSEA use is not expected to occur immediately because of the
difficulty in proving control of these sources. As noted by Professor Holden, it is unclear how this demonstration
will be made and whether this will be truly indicative of control of anthropogenic sources.

The summary of RSAA and NSEA application (p. 14) states that RSAA will be applied only to certain waters and
NSEA to others. However, because an explanation for this designation is lacking, Coastkeeper suggests that the
reasoning for this distinction be provided.

The explanation in Section 5.1.1 is unclear and vague. Clarification of “indicator bacteria conditions” would be
ideal. Also, Coastkeeper considers land use a valid factor in characterization of a water body. We suggest that in
characterizing a water body more conditions rather than fewer be applied in order to ensure application of the
correct reference water body to the target body.

The calculation exceedance for wet weather TMDLs is of concern because it includes the number of wet days that
occur at the target water body under the critical wet weather condition. Multiplying the target water body daily
flow by the water quality objective, then adding the sum of the highest daily exceedance loads corresponding to
the number of allowable exceedance days seems to be artificially inflating the TMDL. Adding the highest daily
loads and using the number of wet days at the critical condition inflates the allowable exceedance number. Using
average flows on average rain days or minimum daily loads would be more appropriate. Furthermore, section
5.1.5 states that the “daily exceedance loads” will be used in calculating TMDLs, but it is unclear for which water
body the exceedance loads are being measured. We hope that the exceedance load is measured at the water body
with the lowest exceedance in order to comply with the anti-degradation policy. Coastkeeper also suggests that
the Draft Technical Report explain how the exceedance probability is calculated.

Section 5.1.6 states that ensuring that anthropogenic sources of bacteria are controlled will be necessary for
implementation of TMDLSs under the RSAA. The reader is referred to sections 5.3.1 and 5.3.2, which detail the
NSEA approach. In order to accurately address anthropogenic source control through RSAA, the Draft Technical
Report should include the NSEA discussion in the appropriate section (the RSAA section). Because, the NSEA
approach to anthropogenic source control is expected to take some time for implementation, the Draft Technical
Report should outline a more specific method of compliance for control anthropogenic sources of indicator
bacteria. The weight of evidence approach is a vague standard and should not allow for uncontrollable
anthropogenic sources unless they are shown to be uncontrollable. For example, the Draft Technical Report
describes shedding during swimming as an uncontrollable anthropogenic source. However, there are ways to
control human shedding such as showering before entering a water body.

Implementation of RSAA for dry weather TMDLs is calculated to allow excess exceedance. Though the method of
calculation is confusing, it appears that by multiplying the average water quality for the target water body by the
average daily flow of the target water body, the exceedance load is skewed. The exceedance frequency for a target
water body is the same as the reference water body exceedance frequency. However, multiplying the exceedance

7
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frequency by the water quality of the target water body results in an exceedance load that is not reflective of the
reference water body water quality. If the target water body water quality is poorer than the reference water
body, which presumably it is, the exceedance load is not reflective of natural sources. Rather, this approach
allows exceedance for the same number of days as the reference water body, but at a much higher concentration.
The response to Comment 17 (p. 9) admits that the TMDL incorporates additional loads based on the reference
system exceedance frequency. However, it should also reflect the exceedance magnitude.

The BPA for implementation provisions (Appendix L, p. 6) states that under the RSAA and anti-degradation
approach, the permitted level of exceedance is either the observed level of exceedance in the reference system or
the target water body, whichever is less. This language is not reflective of the calculations in the Draft Technical
Report. The observed level of exceedance, within the dry weather TMDL context, only accounts for frequency, not
magnitude or level. The wet weather TMDL is also not reflective of the BPA language. The wet weather TMDL
calculates the number of exceedance days from critical years, which are the wettest and therefore have a higher
probability of exceedance. The use of the highest daily exceedance loads in calculation of the TMDL is
inappropriate. Coastkeeper suggests that the lowest or average exceedance loads should be used in order to truly
reflect the BPA language.

Generally, Coastkeeper finds the Draft Technical Report to be somewhat fragmented and redundant.
Streamlining the text and omitting some of the Executive Summary or Introduction text would help create a more
readable and coherent document. Repetition in the document also creates a greater possibility for errors. Such
errors occur when changes are made in one part of the document without making the changes in a corresponding
section elsewhere in the document. For example, the definition of anthropogenic sources is found throughout the
document, but inconsistently.

Thank you for your consideration of our comments.
Sincerely,
Gabriel Solmer

Legal Director
San Diego Coastkeeper
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Serving the Environment in San Diego and Imperial Counties
8304 Clairemont Mesa Boulevard, #101

San Diego, California 92111

January 18, 2010

California Regional Water Quality Control Board
San Diego Region

9174 Sky Park Court, Suite 100

San Diego, CA 92123-4340

Attn: Mr. Wayne Chiu

Subject: Tentative Resolution R9-2010-0001 to Amend the San Diego Water Quality Basin Plan
To Incorporate the Revised Total Maximum Daily Loads for Indicator Bacteria,
Project I, Twenty Beaches and Creeks in the San Diego Region
(Including Tecolote Creek)

Dear Members of the Board:

The development of the Tentative Resolution R9-2010-0001 and the accompanying Draft Technical
Document by staff with inputs by the stakeholders is a significant achievement towards restoring the
beneficial uses of the bacteria impaired beaches and creeks in the San Diego Region. Thousands of
persons both local and tourists come to enjoy these beaches each year. Clean beaches not only
safeguard human health but also assure continued economic benefits to the tourist industry.

Our review of the Draft Technical Report has found the acronym for “most probable number” MPN
misspelled as “MNP” on page 63 and 68 for a total of 13 times.

We strongly recommend that you adopt the Tentative Resolution R9-2010-0001 and the corrected
Draft Technical Report.

Thank you.

Sincerely,
ol aretior—

Edward Kimura

Chair Water Committee
Sierra Club

San Diego Chapter
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‘\\1EDST47.&
g"o 0"6 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
% m 8 REGION IX
% 3 75 Hawthorne Street

V2 prot® San Francisco, CA 94105

January 22,2010

Wayne Chiu

San Diego Regional Water Quality Control Board
9174 Sky Park Court

San Diego, CA 92123-4340

Dear Wayne,

The U.S. Environmental Protection Agency appreciates the opportunity to review the revised
TMDLs for Indicator Bacteria, Project I — Twenty Beaches and Creeks in the San Diego Region
(including Tecolote Creek), and the associated implementation plan. Thank you for your hard
work in revising the TMDLs and producing TMDLs that clearly describes the appropriate
allocations, seasonal variations and steps towards achieving water quality targets and protection of
beneficial uses. The revised TMDLs meet all federal regulatory requirements.

Below, we provide comments and request clarification on several items in the tentative basin
plan amendment (BPA) and the Technical TMDL Report.

1) Exceedence Frequency. Like other bacterial indicator TMDLs (i.e., Santa Monica Bay,
Los Angeles Harbor, Malibu Creek, etc.), these TMDLs uses the reference system
approach and exceedence days as a way to account for the “natural, and largely
uncontrollable sources of bacteria (e.g., bird and wildlife feces) in the loads generated in
the watersheds and at the beaches that can, by themselves, cause exceedences of WQOs”.
However, whereas other bacteria TMDLs establish a fixed number of allowable
exceedence days per year for each waterbody, the San Diego Bacteria TMDLs set an
exceedence frequency. Specifically, the reference system approach is used to calculate the
wet weather TMDLs by allowing a 22 percent exceedance frequency of the single sample
maximum WQOs for REC-1, and the dry weather TMDLs are calculated using a zero
percent allowable exceedance frequency. Although the concept is exactly the same and
the TMDLs describe the calculation of exceedence days clearly (i.e., multiplying the
exceedence frequency by the number of wet days for the critical period), the TMDLs lack
an explanation of how compliance is determined (BPA, Pg. 53-56 and Technical TMDL
Report, Section 11.3). Since each waterbody will have a variable number of exceedence
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days each year, when and how will compliance be assessed. Each permittee would not be
able to evaluate their compliance until after the wet weather or dry weather period ends.
Would regional board evaluate compliance at the end of each year or a determined wet and
dry weather period? We strongly urge the regional board to provide a more detailed
description of compliance determination to increase the success of dischargers’ efforts
towards attaining the water quality targets.

Compliance Determination and TMDLs Goals (BPA and Technical TMDL Report).
These TMDLs establishes two primary goals: meeting the (1) exeedence frequency based
on the numeric targets and (2) total maximum mass loads (MPN/year). Although a
detailed explanation of exceedence frequency and required follow-up compliance
monitoring is provided, the TMDLs are deficient in describing how and when mass loads
need to be achieved. For instance, is compliance evaluation determined by meeting both
the number of allowable exceedence days for a described period and the mass-based Total
Allowable Load requirements (BPA, Tables on Pg A25-28)? We strongly recommend
further explanation of how both goals will be evaluated for compliance determination
during the TMDL Compliance Period.

Finding 3: Definition of Total Maximum Daily Load (BPA, Pg. 2 and A5, paragraph
5). We suggest inclusion of additional language in the last sentence to read, “For the
purpose of developing information for all waters not identified on the 303(d) List, states
are also required to estimate the total maximum daily load with seasonal variations and
margin of safety.” The current use of the single word, “TMDL”, implies the development
of a complete TMDL Technical Report including an implementation plan; Section
303(d)(3) only defined the requirement to develop and estimate three elements of the
TMDL, as described above.

Finding 4: Water Quality Standards Interpreted in TMDLs with Numeric Targets
(BPA, Pg. 2 and A5, paragraph 6). We recommend In addition to clarifying that
“numeric targets and TMDLs interpret water quality standards”, but are not themselves
water quality standards, we suggest that this section be expanded. The additional
description should describe that numeric targets and TMDLs become enforceable
requirements when included in WDR regulatory mechanisms (e.g., NPDES permits,
Municipal stormwater MS4 permits, etc.).

Finding 7: Relationship Between Bacteria and Pathogens (BPA, Pg. 3). In support of
your conclusion on identifying a correlation between pathogens and the probability of
disease, we suggest adding the following citations:
a) 2004 EPA Beach Act Rule;
b) USEPA. 1984. Health effects criteria for fresh recreational waters. EPA-600/1-84-
004.

Numeric Targets Section (BPA Pg A15). Please provide more specific details on the type
of information and evidence needed to justify the “moderately to lightly used area” usage
frequency for a freshwater creek, as required by dischargers.
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Numeric Targets Section ( BPA Pg A15-16). The rationale on setting the Single Sample
Maximum bacterial indicator concentrations as the wet weather targets, and geometric
means as the dry weather targets should be included in the basin plan amendment; this
rationale is currently provided in the Technical TMDL Report on Pg 29-30.

Source Analysis Section (BPA Pg. A17). We recommend including a description on
controllable and uncontrollable sources of bacteria, as described on Pg 4 of the Technical
TMDL Report, to be added in the Basin Plan Amendment. We recommend the following
specific language be added to the BPA as follows:

“Nonpoint sources were separated into controllable and uncontrollable categories.
Controllable nonpoint sources are identified by land use types and coverages.
Controllable nonpoint sources include land uses associated with agriculture,
dairy/intensive livestock, and horse ranches (collectively referred to as agriculture land
uses). These were considered controllable because the land uses are anthropogenic in
nature, and load reductions can be reasonably expected with the implementation of
suitable management measures. Uncontrollable nonpoint sources include loads from open
recreation, open space, and water land uses (collectively referred to as open space land
uses). Loads from these areas are considered uncontrollable because they come from
mostly natural sources (e.g. bird and wildlife feces).”

Wet Weather TMDL Allocations (BPA, Pg. A21 and Technical TMDL Report):
Discharges from controllable land use categories that do not contribute more than five
percent of the total existing mass load for all three indicator bacteria, the WLA or LA is set
equal to the existing mass loads. Please provide a rationale for the use of five percent as
the dividing line to set acceptable existing mass loads and critical contribution of mass
loads from controllable sources.

10) Margin of Safety (BPA Pg. A24). The discussion on Margin of Safety considerations for

developing wet weather and dry weather targets are extremely helpful to further explain
how the selected targets are conservative and should protect water quality. We suggest the
following two paragraphs be included in the Margin of Safety Section in the BPA:

“Because bacteria in wet weather runoff and streamflows have a quick travel time, and
therefore, a short residence time in the waterbodies, the REC-1 single-sample maximum
WQOs were determined to be most appropriate for calculating the wet weather TMDLs.
The numeric targets used for the wet weather mass-load based and concentration based
TMDLs are assumed to be conservative by utilizing the most stringent REC-1 single

sample maxmimum WQOs contained in the Ocean Plan and/or Basin Plan. (Technical
TMDL Report, Pg. 72)”

“Because dry weather conditions have flows and bacteria loads much smaller in
magnitude than wet weather conditions, do not occur from all land use types, and are more
uniform than stormflow, the REC-1 30-day geometric mean WQQOs were determined to be
most appropriate for the dry weather TMDLs. The numeric targets used for the dry
weather mass-load based and concentration based TMDLs are assumed to be conservative
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by utilizing the most stringent REC-1 30-day geometric mean WQOs contained in the
Ocean Plan and/or Basin Plan. (Technical TMDL Report, Pg. 76).

11) Alternative TMDL Compliance Schedules (BPA, Pg. A68 and Technical TMDL
Report). This Implementation Plan provides an alternative extended compliance period of
up to 20 years for wet weather bacteria TMDLs for those dischargers who undertake load
reduction programs for multiple pollutant constituents. This discussion does not clarify if
this extended compliance period will require subsequent regional board or EO approval.
We recommend further clarification of the process for which such an extended time period
is allowed.

These TMDLs state NPDES permitted discharges are not a source in the watershed and have
therefore set waste load allocations equal to zero. As recognized in the submittal, if sources
currently assigned a load allocation are later determined to be point sources requiring NPDES
permits, those load allocations will be treated as wasteload allocations for purposes of determining
appropriate water quality based effluent limitations pursuant to 40 CFR 122.44(d)(1).

The proposal to express the San Diego Region Twenty Beaches and Creeks (including
Tecolote Creek) Bacteria TMDLs and allocations on an exceedence frequency and mass load
basis is consistent with federal regulatory requirements. Furthermore, the implicit margin of
safety in the TMDLs appropriately addresses the uncertainties related to the linkage analysis. EPA
finds the proposed San Diego Region Twenty Beaches and Creeks (including Tecolote Creek)
TMDLs have provided reasonable technical analysis using the best available data, information and
scientific tools. In addition, multiple lines of evidence were considered and provided for all
proposed TMDLs.

We hope the regional board will promptly approve the San Diego Region Twenty Beaches and
Creeks (including Tecolote Creek) TMDLs. If you have any questions concerning these
comments, please call me at (213) 244-1803.

Sincerely yours,

Cindy Lin, D.Env.
Water Division
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