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JanuaI)' 21,2010 

Mr. Wayne Chiu 
California Regional Water Quality Control Board 

San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 

RE: 	Comments on Revised Total Maximum Daily Loads for Indicator Bacteria, Project I ­
Twenty Beaches and Creeks in the San Diego Region (Including Tecolote Creek) 
November 25, 2009 

Dear Mr. Chiu: 

The California Department of Transportation (Caltrans) appreciates the opportunity to 
comment on the Revised Total Maximum Daily Loads (TMDLs) for Indicator Bacteria 
Project I for twenty beaches and creeks in the San Diego Region. Caltrans strongly 
supports efforts to protect human health and attain water quality standards. 

Since Cal trans facilities are not a significant source of bacterial indicators, the TMDL for 
indicator bacteria sets Caltrans ,vaste load allocation (WLA) equal to its existing load. 
Although Caltrans is not required to reduce its existing load, the TMDL Basin Plan 
Amendment requires Caltrans to submit a Bacteria Load Reduction Plan (BLRP) or a 
Comprehensive Load Reduction Plan (CLRP). The plan is intended to outline a proposed 
BMP program that win be capable of attaining the TMDLs in the receiving waters. 

Caltrans will continue its commitment to improve water quality by implementing the 
necessary actions to comply with the requirements of the current statewide NationaJ 
Pollutant Discharge Elimination System (NPDES) permit and any reissuance thereafter. 
However, Caltrans would like to request that the Regional Water Quality Control Board 
remove the requirement to submit a BLRP or CLRP since Caltrans is not a considerable 
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source of indicator bacteria to the listed water bodies. We will continue OUf efforts to 
eliminate indicator bacteria sources discharging to the listed receiving water bodies and 
report these activities with other actions and planned activities to comply with the TMDL in 
the Stormwater Management Program Annual Report, as done for other TMDLs 
throughout the state. 

If you have any questions, please contact Joyce Brenner of my staff at (916) 653-2512. 

Sincerely, 

S~ 
c:.~~~""""\\

Chief Environmental Engineer \j 

c: 	 Joyce Brenner, Headquarters - Division of Environmental Analysis 

Constantine Kontaxis, D-ll, NPDES Program Manager 

Grace Pina-Garret~ D-12, NPDES Program Manager 


Klones:rk 

"Caltroru' improves mnbiJUy across California" 
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Cit Y of Carlsbad 

Property and Environmental Management 

January 22, 2010 

Mr. Wayne Chiu 
Water Resources Control Engineer 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court 
San Diego, CA 92123 

Re: Revised TMD.L for Indicator Bacteria, Project 1 - T\\lcnty Beaches and Creeks in the San 
Diego Region 

Dear Mr. Chin: 

On behalfof the City of Carlsbad (City), please accept the infonnation contained in this Jetter as 
fonnal comment to the Revised Total Maximum Daily Load (TMDL) for Indicator Bacteria. Project 
1 ...- Twenty Beaches and Creeks in the San Diego Region. Thank you for the opportunity to submit 
comments and we look forward to your thorough review. 

The City of Carlsbad strongly supports comtnents and recommended changes submitted by the 
County of San Diego, in its letter dated January 22, 2010. 

We appreciate the 0PPoltunity to work with the Regional Board and stakeholders in the 
development ofTMDLs to hnprove water quality in our region. If you have any questions or need 
further clarification. please do not hesitate to contact me at (760) 602-7582. 

Sincere]y, 

Elaine Lukey 
Envi romnentalM.anager 

cc: David Hauser, Director Property and Environnlental ~1anagemel1t 
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January 22, 2010 
 
Mr. Wayne Chiu 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 
wchiu@waterboards.ca.gov 
 
RE:  COMMENTS REGARDING REVISED TOTAL MAXIMUM DAILY LOADS 
 FOR INDICATOR BACTERIA PROJECT I – BEACHES & CREEKS IN THE 
 SAN DIEGO REGION 
 
Dear Wayne: 
 
Thank you for the opportunity to comment on the revisions to the Bacteria TMDL 
Project I for Beaches and Creeks in the San Diego Region. As requested by San Diego 
Board staff, comments were focused on the Basin Plan Amendment (BPA) document 
itself; however it should be noted that errata should be revised consistently throughout 
all companion documents (i.e. Technical Report, etc.), as appropriate. 
 
We understand that the San Diego Board desires to move forward with this TMDL and 
have scaled down our comments as such to address the most contentious issues 
described below:  
 
1) There are three sets of statements/assumptions that may have been justified at the 

beginning of development of the TMDL in 2003, but have since been demonstrated 
to be inaccurate. These inaccurate statements need to be corrected and the TMDL 
revised accordingly. Please see the three bulleted items below. 

 
• Page 81 of the Technical Report states, “Available data show that exceedances of 

REC-1 WQOs in local reference systems during dry weather conditions are uncommon 
(see section 4.2). “  

 

This statement is not accurate. San Diego Board staff members are aware of the 
study conducted by the independent Southern Coastal California Water Research 
Project (SCCWRP) published and titled, Fecal Indicator Bacteria (FIB) levels 
during dry weather from southern California reference streams.  2008,  LL 
Tiefenthaler, ED Stein, GS Lyon.  Technical Report 542., which states, “A total of 
18.2% of the indicator bacteria samples (for all three indicators) from the natural sites 
exceeded daily (single sample) water quality standards. Approximately 1.5%, 14%, and 
3% of E. coli, enterococci, and total coliforms, respectively, exceeded single sample water 
quality criteria.” 
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 Taking this information into account, the statement that WQO exceedences 
during dry weather are “uncommon” is thus incorrect and a reference system 
approach is thus necessary for the dry weather TMDLs in issue.  

 
 A calculated exceedance frequency for dry weather TMDLs based on the 

reference watershed data should thus be incorporated into the TMDL at this 
time, prior to adoption of the proposed TMDL. We are aware of the San Diego 
Board’s and EPA’s desire to keep this TMDL moving forward, with no 
substantive changes thereto, but do not believe that this significant data can be 
ignored for the sake of expediency. As such, at a minimum, we propose that the 
following or similar language be added to the TMDL, and that other appropriate 
changes be made to the TMDL consistent with the objective of the suggested 
language below: 

 
 “More recently published data, Southern Coastal California Water Research 

Project’s (SCCWRP) Study published and titled, Fecal Indicator Bacteria (FIB) 
levels during dry weather from southern California reference streams.  2008.  LL 
Tiefenthaler, ED Stein, GS Lyon, shows that exceedances of REC-1 WQOs in local 
reference systems during dry weather conditions is not uncommon. A reference 
system approach for dry weather TMDLs, as in the wet weather TMDLs, 
resulting in an allowable exceedance frequency, is thus warranted and will be 
developed by San Diego Board staff prior to final adoption of this TMDL, and 
once developed will be utilized as the basis for the waste load allocation for dry 
weather runoff.”  

  

• The underlying assumption that surface runoff is only generated by 
anthropogenic activities is also inaccurate. There are creeks that flow during dry 
weather. Natural springs and groundwater inputs into creeks and MS4 systems 
also contribute to non-anthropogenic dry weather flows. The factual data must 
be acknowledged in the TMDL, and an appropriate load assigned to this non-
point source, with the MS4 Permittees not being held responsible for these loads. 

 
• Caltrans and other land use dischargers have been allocated a WLA/LAs of zero 

during dry weather based on the invalid assumption that there is no surface 
runoff discharge to receiving waters from these facilities during dry weather and 
thus that they are “not likely to discharge bacteria” (Page 82 of Technical Report). 
These are false assumptions. Because Caltrans and agricultural uses, for example, 
irrigate during dry weather, some amount of runoff occurs and this runoff likely 
conveys bacteria through the MS4 to the receiving water. These discharges are 
either non-point sources of bacteria, or are non-municipal point discharges and 
as such, again the MS4 Permittees cannot lawfully be required to monitor and 
otherwise be responsible for these discharges.  The TMDL must therefore be 
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revised so that proper loads and waste loads are assigned, and the City and other 
MS4 Permittees are not forced to address loads they are not responsible for.  

 
Staff appears to have recognized this concern of the MS4 dischargers; however 
there have been no changes and no acknowledgement of this issue in the 
documents. We request that the San Diego Board staff include recognition of this 
issue in the BPA, similar to the acknowledgement/recognition that was included 
regarding usage frequency in the creeks. 

 
2) Page 13 states, “A TMDL is intended to fulfill two purposes: 1) calculation of the 

assimilative loading capacity for an impaired waterbody, and 2) development of a strategy to 
restore an impaired waterbody so the water quality can once again meet the water quality 
standards.” 

 

 Since the 2008 303(d) List has been approved by the RWQCB with several delistings 
of waterbodies impacted by the TMDL, it begs the question as to why the delisted 
waterbodies remain in this TMDL, as the purpose of the TMDL has already been 
accomplished. If the water quality standards are being met, based on the 2008 303(d) 
list, the TMDL serves no purpose for these waterbodies, at this point.  As such, it is 
arbitrary and capricious to adopt a TMDL and accompanying load allocations and 
waste load allocations for water bodies for pollutants that are no longer considered 
to be impairing the designated uses. 

 
3) Although, we feel that de-listed waterbodies should be removed from this TMDL 

(see comment #2 above), in absence of San Diego Board’s agreement to remove 
delisted waterbodies, at a minimum, the following text or similar language should 
be added on page A1 of the BPA: 

 
 “Some of the waterbodies listed in the above table have been delisted from the 2008 

303(d) list that was approved by the San Diego Board on December 16, 2009. 
Waterbodies that have been delisted have demonstrated that they meet water 
quality standards and therefore are not subject to any further action as long as 
monitoring data continues to support compliance with water quality standards.” 

 
4) The table in Appendix Q, Small Municipal Separate Storm Sewer Systems in the 

Revised Bacteria TMDLs Project I Watersheds, must be revised to identify the 
appropriate waterbody which the facility is impacting. 

 
5) Page 40 of the Technical Report states, “However, if adequate data are collected to 

characterize dry weather flows and bacteria densities using a statistical approach, the 
reference system approach may be an option that would allow an exceedance frequency to be 
included with the dry weather numeric targets in the dry weather TMDLs to revise the final 

dry weather targets in this TMDL project.” Unfortunately, however this language does 
not appear in the Basin Plan Amendment as it should.  Please include this language 
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in the BPA. We suggest, at a minimum, the following changes on page 12, #28 of the 
BPA: 

 
“At the end of the dry weather TMDL compliance schedule, the 30- day 
geometric mean REC-1 WQOs for dry weather days must be met 100 percent of 
the time, or must be consistent with the allowable exceedance frequency 
established for the receiving water.” 

 

6) “The concentration based TMDLs will be used to determine compliance with the TMDLs in 
the receiving waters.”  

 
 This statement is in conflict with the introduction to Appendix 9 of the Technical 

Report (Recommended Components for Bacteria Load Reduction Plans and 
Comprehensive Load Reduction Plans) which states that the BLRP or CLRP is ‘the 
dischargers’ opportunity to propose methods for assessing compliance with the 
WQBELS.”  The BLRP/CLRP language is consistent with what was envisioned for 
compliance during the SAG development process.  Changing to concentration-based 
waste load allocations is thus in direct conflict with the stakeholder process and the 
language provided in Appendix 9.  

 
 Moreover, it is clear that the federal Clean Water Act does not require that MS4 

Permittees strictly comply with any waste load allocations in a TMDL, i.e., either 
concentration-based or otherwise. In a November 22, 2002 U.S. EPA Guidance 
Memorandum (Exhibit “1” hereto) entitled, “Establishing Total Maximum Daily Loads 
(TMDL) Waste Load Allocations (WLAs) for Storm Water Sources and NPDES Permit 
Requirements Based on Those WLAs,” EPA established federal policy to be utilized in 
developing TMDLs when addressing storm water discharges. Such policy makes 
clear that because of the problems in frequency and variability with storm water, 
that MS4 Permit limits to comply with a TMDL typically should be expressed as Best 
Management Practices (BMPs), that numeric limits in such permits will only be used 
in rare instances, and, importantly, that the TMDLs should themselves “reflect” this 
BMP approach.  According to this EPA TMDL Guidance Memorandum: 

 
EPA expects that most WQBELs [water quality based effluent limits] for NPDES 
regulated municipal and small construction storm water discharges will be in the 
form of BMPs, and that numeric limits will be used only in rare instances.   
 
When a non-numeric water quality based effluent limit is imposed, the permit’s 
administrative record, including the fact sheet when one is required, needs to 
support that the BMPs are expected to be sufficient to implement the WLA in the 
TMDL.  (Id. at p. 2; emphasis added.) 

*  *  * 
 
EPA’s policy recognizes that because storm water discharges are due to storm 
events that are highly variable in frequency and duration and are not easily 
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characterized, only in rare cases will it be feasible or appropriate to establish 
numeric limits for municipal and small construction storm water discharges.  
(Id. at p. 4.) 

*  *  * 
 
Under certain circumstances, BMPs are an appropriate form of effluent limits to 
control pollutants in storm water.  See 40 C.F.R. § 122.44(k)(2) & (3).  If it is 
determined that a BMP approach (including an iterative BMP approach) is 
appropriate to meet the storm water component of the TMDL, EPA recommends 
that the TMDL reflect this.  (Id. at p. 5.) 

 
 In conjunction with the above, we are concerned about the agreed upon approach 

discussed during the stakeholder process getting lost at such time as the TMDL is to 
be incorporated  into the NPDES Permits, just as the new MS4 Permit approved in 
December 2009 for South Orange County itself includes, concentration-based 
numeric targets for the Baby Beach TMDL (which also went against the intent of 
BMP-based compliance approach that was developed and agreed upon during the 
TMDL stakeholder meetings). We commented on this issue for the MS4 Permit, but 
these comments were not addressed, and yet we continue to be assured that “TMDL 
staff will coordinate with NPDES Permit staff”; however our recent experience 
proves differently. As such, as the EPA TMDL Guidance Memorandum 
recommends that the TMDL itself reflect that it will be implemented through a BMP 
approach, the proposed TMDL must be revised at this time to “reflect” this 
approach.   

 
7) Page 15, #35. Economic analysis is inadequate. We continue to dispute that an 

adequate economic analysis was conducted (the economic factor discussion is on 
Page 230 of the Technical Report). The vague statement indicating that the San 
Diego Regional Board has considered the costs of the reasonable foreseeable 
methods of compliance is not adequate, nor correct. The rudimentary calculations 
and astronomically large range of cost provided is not adequate and there appears 
to be no consideration of the actual likely costs of compliance, nor any consideration 
of whether or not these TMDLs are “reasonably achievable.” (See California Water 
Code sections 13241 and 13000.) What is the rationale supporting the assumption 
that only 10% of the watershed will need to be treated to achieve the TMDL goals? 
Due to proliferation and regrowth, the evidence shows that treating 10% of the 
watershed will not result in compliance and therefore the low-ended and very wide 
ranging estimates of $50,000 to $973,000,000 for treating only 10% of the watershed 
only reinforce the fact that the TMDL has not been developed in accordance with the 
analysis required under CWC sections 13241/13000. We anticipate that we will need 
to treat much more than 10% of the watershed to meet wet and dry weather TMDLs, 
and the costs in reality will escalate accordingly. The conclusion that only 10% of the 
watershed will require treatment is not supported by the evidence, and the adoption 
of the TMDL based on this incorrect assumption would be arbitrary and capricious. 
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 The requirement for the Board to consider “economics” as well as whether the 

TMDLs “could reasonably be achieved,” along with other factors as set forth in 
CWC sections 13000 and 13241 must be met as a part of the TMDL development 
process. CWC section 13000 requires a consideration by the Board of “all demands 
being made and to be made” on the subject waters bodies, including the “total 
values involved, beneficial and detrimental, economic and social, tangible and 
intangible.” (CWC § 13000.)  CWC section 13241 specifically then requires the 
Boards, when developing water quality objectives, to consider a series of factors 
including but not limited the “environmental characteristics of the hydrographic 
unit under consideration,” as well as whether the water quality conditions “could 
reasonably be achieved through the coordinated control of all factors which affect 
water quality in the area,” and “economic considerations.” (CWC § 13241(b), (c) & 
(d).) 

 
 The proposed TMDL has not been developed in accordance with CWC sections 

13000 and 13241. For example, the recent data not considered by Board Staff on the 
number of exceedances in dry weather runoff shows that there are natural dry 
weather loads of bacteria that have not been accounted for in the TMDL.  Thus, 
without allowing for a certain number of exceedances to accommodate these natural 
loads, the TMDL as written is not “reasonably achievable.” Similarly, the TMDL 
does not include any analysis of the type, level and extent of structural best 
management practices (“BMPs”) that will be needed to meet the requirements of the 
TMDL, and the assumption that only 10% of the watershed will require treatment, 
as discussed above, is not supported by the evidence. There is no discussion of how 
effective the non-structural BMPs are expected to be towards meeting the waste load 
allocations, and it appears clear that a number of structural BMPs will likely be 
necessary in order to meet the proposed concentration-based waste load allocations. 
Yet there is no discussion as to the amount of land and the practicability of installing 
structural based BMPs throughout a good portion of the various jurisdictions to 
meet the bacterial limits in question, and nor is there any good faith analysis of the 
true potential economic impacts from installing the necessary structural TMDLs to 
strictly comply with the numeric waste load allocations. Instead, the TMDL includes 
a completely arbitrary and meaningless range of costs to comply with the TMDL, 
i.e., a range of $50,000 to $973,000,000 to comply. In short there is no analysis as 
required under CWC sections 13241/13000, of the true potential economic impacts 
and costs to comply with this TMDL, and the proposed TMDL is therefore defective 
and cannot lawfully be adopted at this time. 

 
 In EPA’s “Guidance for Developing TMDLs in California,” dated January 7, 2000 

(“EPA California TMDL Guidance”), (Exhibit “2” hereto), EPA recognized that 
although its regulations do not require “any particular form of economic analysis,” 
it also recognized that “the Office of Chief Counsel, State Water Resources Control 
Board, issued the following memorandum addressing economic analysis 
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requirements under state law.” The Office of Chief Counsel Memorandum 
referenced by EPA was a Memorandum dated October 27, 1999 from Sheila Vassey, 
Office of Chief Counsel for the State Board, and was entitled “Economic 
Considerations in TMDL Development and Basin Planning” (hereafter “Vassey 
Memo,” a copy of which is marked hereto and attached as Exhibit “3”). In the 
Vassey Memo (cited in EPA’s California TMDL Guidance), the Chief Counsel’s 
Office concluded as follows: 

 
Porter-Cologne requires that the Regional Water Boards take 
“economic considerations,” among other factors, into account when 
they establish water quality objectives. . . . 
 
Attached to this memorandum is a 1994 memorandum containing 
guidance on the consideration of economics in the adoption of water 
quality objectives.  The key points of this guidance are: 
 

• The Boards have an affirmative duty to consider economics 
when adopting water quality objectives. 

 

• At a minimum, the Boards must analyze:  (1) whether a 
proposed objective is currently being attained; (2) if not, what 
methods are available to achieve compliance with the 
objective; and (3) the cost of those methods. 

 

• If the economic consequences of adoption of a proposed 
objective are potentially significant, the Board must state on 
the record why adoption of the objective is necessary to 
ensure the reasonable protection of beneficial uses or the 
prevention of nuisance.  (Exhibit “3,” Vassey Memo, pp. 3-4.) 

 
 The State Board’s Chief Counsel Memo further provides that the regional boards 

must comply with CEQA when they amend their basin plans (id. at 4), and that 
CEQA requires the Water Boards to conduct an environmental analysis of the 
reasonably foreseeable methods of compliance with performance standards or 
treatment requirements.  In doing so, “[t]hey must consider economic factors in 
this analysis.”  (See Exhibit “3,” Vassey Memo, p. 4; and Public Resources Code 
[“PRC”] § 21159.)1 

 
The Chief Counsel concluded as follows: 

Thus, the Regional Water Board must identify the reasonably 
foreseeable methods of compliance with the wasteload and load 
allocations and consider economic factors for those methods.  This 

                                                
1 PRC section 21159(c) provides that:  “The environmental analysis shall take into 
account a reasonable range of environmental, economic and technical factors, 
population and geographic areas, and specific sites.” 
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economic analysis is similar to the analysis for water quality 
objectives discussed above.  (Id. at p. 6, emphasis added.) 

 Accordingly, pursuant to CWC sections 13241 and 13000, and PRC section 21159, 
as underscored by the administrative interpretation provided in the Chief Counsel’s 
Memo, the Board is required to consider “economics” before adopting the TMDL. 

 
 In this case, there has been no real consideration of whether the TMDL in question, 

particularly if it is intended to be applied as a concentration-based effluent limit in the 
Municipal NPDES Permits, “could reasonably be achieved,” and nor has there been 
any true consideration, of the “economic” impacts from such a TMDL, or any of the 
other factors and consideration under CWC sections 13000 and 13241.  The 
proposed TMDL should therefore not be adopted until the requirements of these 
sections have been met. 

 
8) Page A12 & A65 of the BPA, we disagree that the beach segments began to be listed 

separately with the 2008 303(d) List; the 2006 303(d) lists specific beach segments 
where the impairment is located. Therefore, the identified beach segments should be 
included in the Tables on pages A12 & A25-A35. We have provided an example with 
information taken directly from the 2006 303(d) List. See suggested changes in red 
text below. 

 

 

 
9) Page A14 of the BPA, footnote 5 is inaccurate. As we discussed with your staff and 

EPA staff at the stakeholder meeting held on January 7, 2010, we suggest the 
following language changes or similar language: 

 
5 Available water quality data from San Diego Region reference systems during time of development 
indicated that exceedances of the single sample WQOs during dry weather conditions are uncommon. 
However, recently published data by Southern Coastal California Water Research Project (SCCWRP) 
Study titled, Fecal Indicator Bacteria (FIB) levels during dry weather from southern California 
reference streams.  2008.  LL Tiefenthaler, ED Stein, GS Lyon.  Technical Report 542, indicated to the 
contrary and that, “A total of 18.2% of the indicator bacteria samples (for all three indicators) from the 
natural sites exceeded daily (single sample) water quality standards. Approximately 1.5%, 14%, and 3% 
of E. coli, enterococci, and total coliforms, respectively, exceeded single sample water quality criteria.” 
and the applicability of an allowable exceedance frequency for dry weather TMDLS will be evaluated 
further. Furthermore, if the exceedance of the single sample WQOs during dry weather is unlikely, 
exceedances of the geometric mean are even more unlikely. 
 

Watershed 
Type of 

Listing 
Waterbody Name a Number of 

Listings 

Impairment located 

at 

Creek San Juan Creek  

Estuary San Juan Creek (mouth)  

Lower San Juan HSA 

(901.27) 
Shoreline 

Pacific Ocean Shoreline, 

Lower San Juan HSA b 

3 
North Beach Creek, San 

Juan Creek (large outlet), 

Capistrano Beach, South 

Capistrano Beach at 

Beach Road. 
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In addition, the following changes should be made: 
 
The allowable load (i.e., TMDL) that is calculated based on these numeric targets 
consists of the sum of two parts: 1) the bacteria load that is calculated with the REC-1 
WQOs and, 2) the bacteria load that is associated with the allowable exceedance 
frequency, calculated using the existing load in exceedance of the REC-1 WQOs on the 
allowable exceedance days. For wet weather, the allowable exceedance days are 
calculated based on the allowable exceedance frequency and total number of wet days 
in a year. For dry weather TMDLs using a reference system approach, the allowable 
exceedance days are calculated based on the allowable exceedance frequency and the 
total number of dry days in a year. 
 

In addition, please add the following underlined sentence to the end of footnote 4: 
 
4 In the calculation of the wet weather TMDLs, the San Diego Regional Board chose to apply the 22 
percent allowable exceedance frequency as determined for Leo Carrillo Beach in Los Angeles County. At 
the time the wet weather watershed model was developed, the 22 percent exceedance frequency from 
Los Angeles County was the only reference beach exceedance frequency available. The 22 percent 
allowable exceedance frequency used to calculate the wet weather TMDLs is justified because the San 
Diego Region watersheds’ exceedance frequencies will likely be close to the value calculated for Leo 
Carrillo Beach, and is consistent with the exceedance frequency that was applied by the Los Angeles 
Regional Board. Ongoing studies by SCCWRP and the dischargers indicate there are more local 
reference beaches that are appropriate for these TMDLs. The information and evidence justify revising 
the TMDL to account for these additional references. 
 

10) On page A16 of the BPA, the following underlined text should be added to the 
footnote a. under both tables and in the Table on A25-A35, as appropriate: 

 
 a. Percent of wet days (i.e., rainfall events of 0.2 inches or greater and the 

following 72 hours) allowed to exceed the wet weather numeric targets. 
Exceedance frequency based on reference system in the Los Angeles Region. 

The information and evidence justify using a different  exceedance frequency for 

wet weather TMDLS, and as such the reference frequency is to be 
recalculated/revised. 

 

 a. Percent of dry days (i.e., days with less than 0.2 inch of rainfall observed on 

each of the previous 3 days) allowed to exceed the dry weather numeric targets. 
The information and evidence justify using a reference system for the dry 

weather TMDLs, and as such the allowable exceedance frequency for dry 

weather TMDLS is to be recalculated/revised. 
 

11) On page A20 of the BPA, please add the following underlined text to foot note 7 and 
correspondingly in the footnotes to the Tables on A26:  

 
In the calculation of the wet weather TMDLs, the San Diego Regional Board 
chose to apply the 22 percent allowable exceedance frequency as determined for 
Leo Carrillo Beach in Los Angeles County. At the time the wet weather watershed 
model was developed, the 22 percent exceedance frequency from Los Angeles 
County was the only reference beach exceedance frequency available. The 22 
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percent allowable exceedance frequency used to calculate the wet weather 
TMDLs is justified because the San Diego Region watersheds’ exceedance 
frequencies will likely be close to the value calculated for Leo Carrillo Beach, and 
is consistent with the exceedance frequency that was applied by the Los Angeles 
Regional Board. New information is available showing that more applicable 
reference system data is available. The information and evidence justify revising 
the TMDL for dry and wet weather to account for this information and the TMDLs 
will be recalculated/revised accordingly. 

 
12) On page A42 of the BPA: 
 

a. How is the San Diego Board going to identify Phase II MS4s as “significant sources of 
bacteria discharging to the receiving waters and/or Phase I MS4s? 

 

b. It appears that Phase I and Phase II MS4s are being held to different standards – 
the implementation plan indicates that Phase II  MS4s are required to implement 
a SWMP with the goal of reducing the discharge of pollutants to the maximum 
extent practicable (page 154), while the Phase I MS4s are facing compliance with 
numerical effluent limitations on the amounts of specified pollutants that may be 
discharged and/or specified best management practices (BMPs) designed to 
minimize water quality impacts. These numerical effluent limitations and BMPs 
or other non-numerical effluent limitations must implement both technology-
based and water quality-based requirements of the Clean Water Act. 
Technology-based effluent limitations (TBELs) represent the degree of control 
that can be achieved by point sources using various levels of pollution control 
technology. (Page 148).  The standard for both Phase I and Phase II MS4 
Permittees should be the same, i.e., the MFP standard, and the use of a different 
standard for Phase II versus Phase I MS4 Permittees is arbitrary and capricious. 

 

13) On page A45 of the BPA, has an evaluation of the WDRs and NPDES requirements 
for Concentrated Animal Feeding Operations (CAFOs) been conducted, and if so, 
are there any recommendations for a more aggressive program? If an evaluation has 
not occurred, it should occur, and the results of that evaluation should be included 
in this BPA.  It is arbitrary and capricious to do otherwise. 

 
14) Page 165 of Technical Report, there is no standard for Total Coliform in the Basin 

Plan and therefore Total Coliform should be removed from Table 11-2. Superscript f  
should be deleted as well. 

 
15) When was the last time that the conditional waivers for agriculture were evaluated? 

It appears that the general conditional waivers will expire December 31, 2012. When 
will San Diego Board begin to evaluate these to decide whether or not they are 
sufficient to implement the agriculture load allocations? How will the San Diego 
Water Board ensure that such owners and operators of are not discharging in excess 
of their loads? 
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16) Page A49. The City disagrees with the statement “Implementation of these TMDLs 

by the San Diego Water Board should not require any special studies to be 
conducted by the dischargers or other entities.” During discussions at the January 7 
stakeholder meeting, it was acknowledged that this TMDL is based on old data or a 
lack of data and that special studies will most likely be part of the dischargers Load 
Reduction Plan. It is thus not clear why this statement was made, and discussions 
regarding old data and lack of data illustrate the fact that the Board does not have 
sufficient data at this time to adopt the proposed TMDL. 

17) The Environmental Review prepared by Board Staff in an effort to comply with the 
California Environmental Quality Act (“CEQA”) is deficient and does not comport with 
CEQA.  There is a wholly inadequate analysis of the “reasonably foreseeable” BMPs that 
will need to be utilized in type, size, number and location, and as such, the CEQA 
Environmental Review prepared by Board Staff to access the environmental impacts from 
the installation of the “reasonably foreseeable” BMPs, is entirely lacking in substance.  

For example, the analysis under the section entitled “The Utilities and Service Systems. a” 
on page R-51 of the Environmental Analysis and Checklist (“EAC”), provides that the 
“Installation of structural BMPs may require alterations or installation of new power or 
natural gas lines” but,  “that the installation of structural BMPs will result in a substantial 
increased need for new systems, or substantial alterations to power or natural gas utilities, is 
not reasonably foreseeable, because none of these BMPs are large enough to substantially 
tax current power or natural gas sources.”  Yet, there is no analysis in the EAC describing 
the number and size of treatment facility BMPs, such as the number and necessary 
expansions to existing sanitary sewer facilities, to support this statement.  In fact, the EAC 
makes no attempt to describe how large of a BMP is too large “to substantially tax current 
power or natural gas sources,” and in general wholly fails to describe the “reasonably 
foreseeable” approximate number, type, size and location of the various types of structural 
BMPs that will be needed to meet the TMDL’s waste load allocations, or even the extent of 
the non-structural BMPs that will be needed (e.g., the extent street sweeping will need to be 
increased, in what areas, the extent of the increase, etc).  

 

Complying with CEQA necessarily involves some degree of forecasting.  “While 
forecasting the unforeseeable is not possible, an agency must use its best efforts to 
find out and disclose all that it reasonably can.”  (CEQA Guidelines, 14 CCR 
§ 15144.)  Here, the Board has ignored this mandate.   

 
The discussion contained throughout the EAC simply deems impacts to be 
insignificant under the presumption that the BMPs and mitigation measures 
ultimately selected to implement the TMDLs will be properly designed and sited by 
local agencies.  The Board makes no effort to analyze “reasonably foreseeable” 
physical changes to the environment necessitated by the TMDL.    

 
As one example, the Board’s discussion relating to whether the proposal will result 
in any “change in climate” consists entirely of the following conclusory statement: 
“Non-structural and/or structural BMPs would not be of the size or scale to result in 
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alterations of air, movement, moisture, or temperature, or any change in climate, 
either locally or regionally.”  (EAC, p. R-25.)  This analysis completely fails to 
adequately evaluate the project’s impacts on the climate.  

 
With the adoption of SB 97 in 2007, the California legislature directed that 
greenhouse gas (“GHG”) emissions and the effects of climate change be included in 
future analyses under CEQA. More specifically, SB 97 directs the State Office of 
Planning and Research (“OPR”) to develop draft CEQA Guidelines “for the 
mitigation of GHG emissions or the effects of GHG emissions” by July 1, 2009 and 
directs the Natural Resources Agency to certify and adopt revised CEQA Guidelines 
by January 1, 2010. 

 
Proposed CEQA Guidelines, received by the Natural Resources Agency on April 
13th, 2009, outline in 14 CCR section 15064.4 the following responsibilities for Lead 
Agencies in determining the significance of GHG emissions: 

 
a) The determination of the significance of greenhouse gas emissions calls for a careful 

judgment by the lead agency consistent with the provisions in section 15064.  A lead 
agency should make a good-faith effort, based on available information, to describe, 
calculate or estimate the amount of greenhouse gas emissions resulting from a project.  
A lead agency shall have discretion to determine, in the context of a particular project, 
whether to: 

 
(1) Use a model or methodology to quantify greenhouse gas emissions resulting from a 

project, and which model or methodology to use. The lead agency has discretion to select 
the model it considers most appropriate provided it supports its decision with substantial 
evidence. The lead agency should explain the limitations of the particular model or 
methodology selected for use; or 

(2) Rely on a qualitative analysis or performance based standards. 
. . . 

b) A lead agency may consider the following when assessing the significance of impacts 
from greenhouse gas emissions on the environment: 

 
(1) The extent to which the project may increase or reduce greenhouse gas emissions as 

compared to the existing environmental setting; 

(2) Whether the project emissions exceed a threshold of significance that the lead 
agency determines applies to the project. 

(3) The extent to which the project complies with regulations or requirements adopted 
to implement a statewide, regional, or local plan for the reduction or mitigation of 
greenhouse gas emissions.  Such regulations or requirements must be adopted by 
the relevant public agency through a public review process and must include 
specific requirements that reduce or mitigate the project’s incremental contribution 
of greenhouse gas emissions. If there is substantial evidence that the possible effects 
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of a particular project are still cumulatively considerable notwithstanding 
compliance with the adopted regulations or requirements, an EIR must be prepared 
for the project. 

Proposed subsection (c) to 14 CCR section 15126.4 provides additional guidelines on 
how to minimize and mitigate a project’s GHG emissions.  While the Board, for 
example, recognizes potential impacts of air quality due to increased traffic, it makes no 
attempt to quantify foreseeable increases in vehicular emissions.  Moreover, the analysis 
similarly fails to estimate GHG emissions as a result of (1) increased energy usage, (2) 
increased emissions from organic sources, or (3) increased solid waste generation.    

In short, the Board makes no effort to describe, calculate or estimate the type and 
number of BMPs that will generate GHG emissions, nor the amount of GHG emissions 
that will result from the construction, installation, operation, and maintenance of these 
BMPs.  Nor does the Board’s Environmental Review make any attempt to otherwise 
determine the reasonably foreseeable BMPs needed to meet the TMDL in general, and 
thus generally fails to analyze the reasonably foreseeable impacts to the environment 
from the implementation of these expected BMPs. 
 
We thank you for taking the time to consider the above comments and suggestions. 
Please do not hesitate to contact me should you have any questions regarding the 
above. 
 
 
Respectfully, 

 
 
 
 
 
 
 

Lisa Zawaski 
Senior Water Quality Engineer 
City of Dana Point 
949-248-3584 
 
 
Enc: Exhibits “1”, “2” & “3” 
 
CC:  B. Fowler, D. Chotkevys, Dana Point 
 R. Montevideo, Rutan & Tucker 
 San Juan Creek Watershed Municipalities 
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City of Del Mar
 

 
1050 Camino Del Mar · Del Mar, CA 92014‐2698 · Telephone: (858) 755‐9313 · Fax: (858) 755‐2794 · www.delmar.ca.us 

 

January 22, 2010 

Via E‐mail 

Mr. Wayne Chiu 
California Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123‐4340 

City of Del Mar Comments on the Revised Total Maximum Daily Loads for Indicator Bacteria, 
Project I – Twenty Beaches and Creeks in the San Diego Region (including Tecolote Creek) 

 

Dear Mr. Chiu: 

The City of Del Mar  (City)  appreciates  the opportunity  to provide  comments on  the Revised 
Total Maximum  Daily  Loads  (TMDL)  for  Indicator  Bacteria,  Project  I  –  Twenty  Beaches  and 
Creeks  in  the San Diego Region  (including Tecolote Creek)  (Indicator Bacteria Project  I TMDL) 
being considered by the San Diego Regional Water Quality Control Board (Regional Board) on 
February  10,  2010.    The  City  understands  the  importance  of  this  TMDL,  and  is  especially 
cognizant  of  the  importance  of  water  quality  protections.    However,  we  do  have  specific 
concerns  about  approaches  being  taken  under  this  proposed  TMDL.    As  such,  the  City  is 
submitting the following comments for consideration by the Regional Board and its staff. 

1) Our  technical  staff  has  reviewed,  and  concurs  with,  the  comments  and 
recommendations  for  proposed  changes  to  the  Indicator  Bacteria  Project  I  TMDL 
which have been submitted to the Regional Board by the County of San Diego.  The 
comments  and  recommendations  prepared  by  the  County  of  San  Diego  address 
many of the same concerns that the City has in regard to this proposed TMDL. 

2) The Pacific Ocean Shoreline, Miramar Reservoir was delisted for bacteria in the most 
recently  adopted  water  quality  impaired  list  or  303(d)  listing,  dated 
October 25, 2006.    The  listing  was  last  approved  by  the  State  Water  Resources 
Control Board  to  reflect new data  and  information  in  accordance with  the Water 
Quality Control Policy for Developing California’s Clean Water Act Section 303(d) List 
(Listing Policy).  The fact sheet for the Pacific Ocean Shoreline at Miramar Reservoir 
HA recommended the delisting of the segment using the weight of evidence and in 

Agenda Item 6. Supporting Document 6.



Indicator Bacteria Project I TMDL Comments 
January 22, 2010 
Page 2 

 
compliance with the Listing Policy.  The City recognizes that Section 303(d)(3) of the 
Clean Water Act states that,  

“for  the  specific  purpose  of  developing  information,  each  State  shall 
identify all waters within  its boundaries which it has not  identified under 
paragraph (I)(A) and (I)(B) of this subsection and estimate for such water 
the total maximum daily load […].” 

However, the City firmly believes that the inclusion of this previously delisted water 
body will result  in valuable municipal and state resources being spent on a project 
that will  not  provide  any  benefit  to water  quality  comparable  to  the  anticipated 
expenditures.  Limiting the Indicator Bacteria Project I TMDL to 303(d) listings allows 
the City to focus its resources on high priority water impairments, and future TMDLs, 
rather  than on  a  segment  that has  effectively  shown  attainment of water quality 
objectives. 

3) If the delisted Pacific Ocean Shoreline, Miramar Reservoir segment remains a part of 
this  proposed  TMDL,  the  City  respectfully  requests  that  the  Load  Reduction  Plan 
requirements be revised.  Specifically, the City requests that the following language 
be added to the second paragraph on Page A65: 

“For areas that are no longer on the List of Water Quality Limited Segments 
(303(d) List), Phase I and II MS4 dischargers and Caltrans need not prepare 
Bacteria  Load  Reduction  Plans  for  their  discharges  in  these watersheds, 
providing that attainment of WQOs continues to be demonstrated.” 

4) Page A40 states  that, “Municipal  (Phase  I and Phase  II) MS4s and Caltrans are  the 
only point sources that have been assigned WLAs”.  However, the table on page A59 
also  lists the owners/operators of small MS4s as responsible Municipalities  in all of 
the  watersheds  included  in  this  Resolution.    It  is  unclear  in  many  instances 
throughout the Resolution as to whether Phase II MS4s (non‐Municipal) are subject 
to certain requirements because they are not specifically listed.  Therefore, the City 
respectfully requests that Regional Board staff review the Resolution to ensure that 
all  Phase  II  MS4  (municipal  and  non‐municipal)  dischargers  are  included  in  the 
requirements  applicable  to  Phase  I MS4  dischargers  and  Caltrans.    For  example, 
Phase II MS4 discharges should be added to the Compliance Schedule on page A66 
and be required to develop and submit Bacteria Load Reduction Plans (BLRPs).  This 
language change will ensure that smaller MS4s with a high potential for discharge of 
bacteria loads are also included in this TMDL. 
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5) The City also requests that owners/operators of small MS4s be added to the Table 

on pages A69 and A70 as a responsible party for Items 6‐13, 16, and 21.  

If  you  should  have  any  questions  regarding  these  comments  please  contact me  directly  at 
(858) 755‐9313 x172, or by email at CleanWater@delmar.ca.us. 

Sincerely, 

 

 

JOSEPH M. DE STEFANO II, M.Sc., CPP, CCIS™, CSI 
Clean Water Manager 
City of Del Mar 

 

JMD:KLB:ns 

 

0 Attachment(s) 

cc:    Mr. Todd Snyder, Watershed Planning Manager, County of San Diego, Department of 
Public  Works,  Watershed  Planning  Program,  5201  Ruffin  Rd,  Ste  P, 
San Diego, CA 92123 

  Mr. Mikhail Ogawa, P.E., Mikhail Ogawa Engineering, 3525 Del Mar Heights Road, #429, 
San Diego, CA 92130 

  File 
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City of
Encinitas

January 21,2010

Mr. Wayne Chiu
California Regional Water Quality Control Board
San Diego Region
9174 Sky Park Court, Suite 100
San Diego, CA. 92123-4340

SUBJECT: COMMENTS ON THE REVISED TOTAL MAXIMUM DAILY LOADS FOR
INDICATOR BACTERIA, PROJECT I - TWENTY BEACHES AND CREEKS
IN THE SAN DIEGO REGION, UPDATED NOVEMBER 25, 2009

Dear Mr. Chiu,

The City of Encinitas appreciates the opportunity to provide comments on the Revised Total Maximum
Daily Loads (TMDL) for Indicator Bacteria, Project i. City staff has carefully reviewed the proposed
TMDL, and has developed specific comments that are presented below.

In addition, with this letter the City of Encinitas expressly supports the comments provided to the San
Diego Regional Water Quality Control Board by the County of San Diego in their forthcoming
comment letter to be submitted under separate cover.

We trust that the Regional Board wil give full consideration to the comments and recommendations
provided herein as well as those that have been provided by the region and we thank you in advance
for your attention to these matters.

Si;;rei~~ li

ff~~~
Erik Steenbloc

Clean Water Program Manager, City of Encinitas

cc: Peter Cota-Robles, Director of Engineering

Phil Cotton, City Manager

Tel 760/633-2600 FAX 760/633-2627,505 South Vulcan Avenue, Encinitas, CA 92024 TDD 760/633-2700
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City of Encinitas

CITY OF ENCINITAS: COMMENTS ON THE REVISED TOTAL MAXIMUM DAILY
LOADS (TMDL) FOR INDICATOR BACTERIA, PROJECT I - TWENTY BEACHES AND
CREEKS IN THE SAN DIEGO REGION, UPDATED NOVEMBER 25, 2009

1. Comprehensive Load Reduction Plans: The Revised TMDL for Indicator Bacteria

allows the Phase 1 MS4s to submit Comprehensive Load Reduction Plans (CLRPs)

outlining a Best Management Practice (BMP) Program that wil be capable of achieving the

necessary load required to attain the TMDLs in the receiving water within 18 months after

the effective date of these TMDLs.

If the Phase 1 MS4s choose to submit CLRPs, the compliance targets for any additional

constituents of concern have defined. Therefore, if BMPs are designed to support water

quality objectives for Bacteria, the Phase 1 MS4s wil not know what the allowable loads

are for any of the additional constituents of concern that may be included in their CLRPs.

2. Wet Weather Exceedance Frequencies: The Revised TMDL for Indicator Bacteria

identifies exceedance frequencies for wet weather expressed as percentages. Wet weather

exceedance frequencies are calculated by dividing the number of wet weather days that

exceed the single sample maximum REC-1 WQOs by the total number of wet weather days

during the rainy season.

This formula makes it difficult for the responsible paries to assess compliance with the

TMDL until the end of the wet season and thereby does not provide the responsible paries

with an opportunity to take appropriate actions or make timely changes to their programs.

i
i

I

-1-

Tel 760/633-2600 FAX 760/633-2627,505 South Vulcan Avenue, Encinitas, CA 92024 TDD 760/633-2700
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January 21, 2010 

Mr. Wayne Chiu 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court Ste 100 
San Diego, CA 92123 

Subject: Revised Total Maximum Daily Loads for Indicator Bacteria Project, Twenty Beaches 
and Creeks in the San Diego Region 

Mr. Chiu, 

Upon review of the project documents, the City of La Mesa has the following comments. 

1. On Page A62 of Attachment A of the Tentative Resolution R9-2010-0001 and on Page 131 of the Draft 
Technical Report, the City of La Mesa is listed as a responsible municipality for Forrester Creek, within the 
Mission San Diego and Santee HSA watershed heading. No portion of the City of La Mesa is tributary to 
Forrester Creek. Please remove the City of La Mesa from the Responsible Municipalities grouping for this 
listing. 

2. The City of La Mesa supports the comments and proposed changes issued by the County of San Diego 
regarding the revised TMDL for Indicator Bacteria Project 1. The comments issued by the County of San Diego 
highlight several different portions of the revised TMDL documents which are inconsistent and are not based 
on sCientifically valid principles or assumptions. We urge Regional Board staff to make changes to the revised 
TMDL documents as outlined in the comment letter submitted by the County of San Diego. 

Thank you, 

Joe Kuhn 
Storm Water Program Manager 
City ~t?] Mesa 

"// / /' ·/"7/// /!tt-t(! c/( / / /y '?-,~/-,
/ /1;' .,' 

8130 ALUSON AVENU E LA MESA, CA 9 i 942 • TEL: 619.667.1 166 FAX: 619.667 1380 
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January 22, 2010 

 

Wayne Chiu 

San Diego Regional Water Quality Control Board 

9174 Sky Park Court, Suite 100 

San Diego CA 92123-4340 

 

RE: BACTERIA TMDL I FOR BEACHES AND CREEKS 
 

Dear Mr. Chiu: 

 

As municipal representative of the San Juan Hydrologic Unit on the Stakeholder 

Advisory Group (SAG) for the Bacteria TMDL I for Beaches and Creeks, and as a 

member of the stakeholder group that worked on the companion Reference System and 

Anti-degradation Approach/Natural Source Exclusion Basin Plan Amendment 

(RSAA/NSE BPA), I appreciate this opportunity to comment on the draft Resolution No. 

R9-2010-0001, amending the Basin Plan to incorporate the Project I Revised Bacteria 

TMDLs for 20 Beaches and Creeks.    

 
My comments are presented as specific suggested errata changes to the proposed 

Resolution and Attachments, focused on ensuring that the understandings developed over 

several years’ work with the Stakeholder Groups on the Technical Reports and 

RSAA/NSE BPA are not lost in translation.  In particular, these proposed errata changes 

acknowledge the following: 

 

� The limitations of the 2002 data set used to calculate allowable exceedances, 

which did not include any data on reference creeks (only reference beaches).  The 

Southern California Coastal Waters Research Project (SCCWRP) has developed 

data since 2002 showing that reference creek exceedances are substantially higher 

than beach exceedances in both wet and dry weather.  For example, Enterococcus 

geomean exceedance rates in dry weather in Orange County and San Diego 

County creeks ranged from 75% to 100% (see table excerpt below), compared to 

lesser exceedances of the single-sample standard, and the 0% exceedance allowed 

in the TMDL as presented.  The dry-weather TMDLs as presented do not 

recognize that any load allocation for natural creek flows is warranted – 

essentially denying that the creeks existed before urbanization.   
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Exceedance %* 
    E. coli  Enterococci  Total coliform 

Daily (single-sample)  

Orange County  12.9%  38.7%   3.2% 

San Diego County  5.3%  47.4%   0% 

 

Monthly (geomean) 

Orange County  25%  75%   46.2% 

San Diego County  0%  100%   80% 
 

*Excerpt from SCCWRP 2008, Fecal indicator bacteria levels during dry weather in southern 

California reference streams, Tiefenthaler et al.  

 

� With respect to wet weather, a full understanding of the “final” wet weather load 

allocations in the first approved TMDL I document – wherein the open space load 

allocations at the critical point of discharge to the beach were modeled as being 

typically on the order of 50+ times higher than the TMDLs calculated on WQOs 

without the reference system adjustment - implies that concentrations in reference 

creeks would be expected to exceed WQOs almost continuously during wet 

weather (compared to a 22% exceedance frequency at ocean beach receiving 

waters). When the RSAA/ESA BPA language was developed, it was recognized 

that the lack of dry or wet weather exceedance frequencies specific to creeks 

would need to be remedied, and the BPA provisions were intentionally crafted to 

accommodate this need.   

� The TMDL states that the reference condition from Leo Carillo Beach is applied 

to estimate the allowable exceedance frequency at beaches and creeks in this 

TMDL.  However, the wet-weather exceedance frequency at Leo Carrillo is based 

on a rain event of 0.l” inches and the following 72 hours, not 0.2” and the 

following 72 hours, as described in Bacteria TMDL I.  It is scientifically invalid 

to use a reference condition for a different storm size, because the exceedance 

frequency for storm events of 0.2 inch or greater and 72 hours later is not known 

(although logic suggests it would likely be higher than for a 0.1” storm threshold). 

It is recommended that wet weather be defined as any instance of rain 0.1” or 

greater and the following 72 hours, until and unless data are developed to 

substantiate a valid reference exceedance frequency for storms of 0.2” or greater.  

�  Furthermore, the dry-weather reference condition from Leo Carrillo beach was 

split into summer dry and winter dry seasons by the LARWQCB, in recognition 

that the reference beach exhibited exceedance days during winter dry conditions 

(even considering that Leo Carillo’s ‘winter dry’ definition excluded the storms 

between 0.1” and 0.2”, which have been defined as “dry weather” for purposes of 

the San Diego Bacteria TMDL I).   For consistency, scientific accuracy, and 

fairness, it is recommended that Bacteria TMDL I separate the dry period into 

summer and winter seasons, instead of setting the dry weather exceedance 

frequency limit to zero during all dry periods.  This is appropriate because winter 

rains cause the groundwater table to rise and infiltrate more rapidly into streams; 

and because actual REC-1 use is dramatically more common during summer dry 
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weather.  The allowable exceedance frequencies at Leo Carrillo, which are 3% 

during winter dry weather and zero percent during summer dry weather, should be 

applied for Bacteria TMDL I beaches, until and unless data are developed to 

substantiate a different reference condition.     

� Both the TMDL Technical Report and the RSAA/NSE BPA anticipate the re-

calculation of both the wet and dry weather TMDLs will be appropriate for 

certain conditions and may vary among target water bodies, based on better 

exceedance data and findings of other special studies.   For example, certain target 

water bodies (such as the mouth of San Juan Creek, where large numbers of 

waterfowl naturally congregate in a small, shallow area) will likely never meet the 

proposed numeric targets and will need to have recourse to the Natural Source 

Exclusion approach outlined in the RSAA/NSE BPA.    

� Both the TMDL Technical Report and the RSAA/ESA BPA (as well as EPA 

policy) indicate that compliance can be determinable by adherance to a schedule 

of BMP improvements and monitoring provisions to be set forward in a Bacteria 

Load Reduction Plan, to be separately developed by the Copermittees for Board 

approval within 18 months of the effective date of the TMDL, upon OAL 

approval.  The BLRP provisions may serve as input to the WQBELs for purposes 

of incorporation into NPDES requirements. 

� Neither the TMDL Technical Report nor the RSAA/ESA BPA present any 

substantiation, justification or peer review of scientific basis for the proposed 

“hybrid” wet (+ dry) weather 0% exceedance 30-day geomean target that appears 

in this draft Basin Plan amendment for the TMDL. This proposed compliance 

standard is inappropriate both conceptually and mathematically, both for beaches 

and (even more so) for creeks.  

 

In the spirit of teamwork and in order to minimize effort required by RWQCB staff to 

accommodate the recommended corrections, specific errata languge changes to 

Resolution No. R9-2010-0001 are detailed below, in order as they appear in the text.  

This letter is being submitted electronically (hardcopy to follow) to facilitate the changes. 

 

A.  Resolution paragraph 10, page 4:  “……At the time Resolution No. R9-2007-0044 

was adopted, allowing exceedances of the REC-1 WQOs during either wet or dry weather 

was not authorized by the Basin Plan.  The San Diego Water Board, however, recognized 

that exceedances of the REC-1 WQOs during both wet and dry weather was likely, and 

may be partially due to bacteria loads contributed from natural sources.  Therefore, the 

San Diego Water Board agreed to develop a Reference System Anti-Degradation 

Approach/Natural Source Exclusion Basin Plan Amendment, which would authorize an 

allowance for wet or dry weather exceedances of the REC-1 WQOS based on the wet 

weather natural  exceedance frequencies observed in a comparable reference system; 

and/or based on the effective control of all anthropogenic sources of indicator bacteria, 

coupled with a demonstration that residual indicator bacteria densities are not indicative 

of an elevated human health risk.   For this reason, adoption of the Bacteria TMDLs 

Project I Basin Plan amendment was made contingent upon the future consideration of a 

separate Reference System Antidegradation Approach/Natural Source Exclusion 

(RSAA/NSE) Basin Plan amendment by the San Diego Water Board.  It was assumed 
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that upon the subsequent adoption of the RSAA/NSE Basin Plan Amendment, Bacteria 

TMDLs Project I would be appropriately revised and brought back to the San Diego 

Water Board for re-adoption.  The key revision would include incorporation of the 

reference system approach into the final wet weather TMDLs…..”   

 

B.  Resolution paragraph 11, page 4:   “….Specifically, it authorizes the San Diego 

Water Board to develop bacteria TMDLs that allow exceedances of the single sample 

maximum bacteria WQOs during wet weather for the purpose of accounting for natural, 

uncontrollable sources of bacteria (e.g., birds, wildlife, soil, etc.).  Such sources, by 

themselves and in the absence of human activities, have been found to cause exceedances 

of the single sample maximum WQOs during wet weather….” 

 

C.   Resolution paragraph 12, page 5:   “….Additionally, the San Diego Water Board 

needed to make the revisions that had been committed to upon adoption of the 

RSAA/NSE Basin Plan amendment, as described in finding 10.” 

 

D.  Resolution paragraph 14, page 5:   “….Revisions to the original Bacteria TMDLs 

Project I Basin Plan amendment include:  1)  finalizing the TMDLs to include allowable 

wet-weather exceedances of the REC-1 WQOs using the reference system approach 

authorized by the RSAA/NSE Basin Plan amendment adopted under Resolution No. R9-

2008-0028 (see finding 11)….” 

 

E. Resolution paragraph 17, page 8:   “….Exceedances of bacteria REC-1 WQOs 

may be allowed within the context of bacteria TMDLs using a reference system approach 

or natural sources exclusion approach.  Re-calculation of the controllable WLAs or LAs 

and/or re-setting of the exceedance frequency numeric targets is allowable contingent 

upon the demonstration of more accurate reference system or natural residual exceedance 

frequencies for specific target water bodies, conditions or seasons, subject to the approval 

of the San Diego Water Board.”    

 

F. Resolution paragraph 18, page 8:   “….The numeric targets selected for these 

bacteria TMDLs are based primarily on the REC-1 WQOs for indicator bacteria 

contained in the Ocean Plan and/or Basin Plan (finding 16), and allowable wet-weather 

exceedance frequencies using a reference system approach (findings 11 and 17).  

Different numeric targets (i.e. numeric WQOs and allowable exceedance frequencies) 

were used to calculate dry weather TMDLs and wet weather TMDLs, respectively.  The 

numeric targets were selected based on the applicability of the Ocean Plan and/or Basin 

Plan REC-1 WQOs (i.e., Pacific Ocean shoreline or inland surface water) and the 

allowable exceedance frequencies of the REC-1 WQOs in available reference systems for 

the different weather conditions (i.e. wet weather or dry weather), based on data available 

at the time the TMDL process was initiated. 

 

G.Resolution paragraph 22, page 10:   “….For developing the dry weather TMDLs, a 

major underlying assumption is was that there is no discharge of surface runoff, thus no 

discharge of bacteria, expected from land uses associated with the Caltrans, Agriculture 

and Open Space land use categories during dry weather.  Because no discharge of surface 
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runoff is was expected from these land use categories during summer or winter dry 

weather, they were assigned dry weather WLAs and LAs of zero.  The dry weather 

TMDLs were assigned entirely to the Municipal MS4s land use category as dry weather 

WLAs, meaning only discharges of bacteria loads from the Municipal  MS4s land use 

category to the receiving waters are expected or allowed from the Municipal  MS4s land 

use category during dry weather.  In calculating the WLAs and LAs, the possible 

contribution of subsurface or groundwater flows to bacteria loads in receiving waters 

during winter or summer dry weather was not accounted for in any land use category.  

However, an allowable exceedance frequency of 3% was established specifically for 

winter dry weather in recognition of conditions at the reference beach, where 

exceedances were observed during winter dry weather due to creek flows and bacteria 

loads swollen by antecedent rainfall.”  

 

H.Resolution paragraph 26, page 11:   “…WQBELs may be expressed as numeric 

effluent limitations, when feasible; other quantifiable metrics, such as as exceedance days 

in receiving waters; and/or as a best management practice (BMP) program of expanded 

or better-tailored BMPs.  The WQBELs will likely need to include a BMP program to 

achieve the load reductions required to attain the TMDLs in the receiving waters.  Prior 

to incorporation into the NPDES requirements, the Municipal MS4s and Caltrans will be 

required to submit Bacteria or Comprehensive Load Reduction Plans outlining a 

proposed BMP program that will be capable of achieving the necessary controllable load 

reductions required to attain the TMDLs in the receiving water.  The Municipal MS4s 

and Caltrans will be responsible for reducing their controllable bacteria loads and/or 

demonstrating that their discharges are not causing exceedances of the numeric WQOs 

and beyond the allowable exceedance frequencies in the receiving waters, and/or are not 

causing elevated risks to human health.”  

 

I. Resolution paragraph 28, page 12:  “…At the end of the dry weather TMDL 

compliance schedule, the 30-day geometric mean REC-1 WQOs for summer dry weather 

days must be met 100 percent of the time in the receiving waters; and during winter dry 

weather days must not be exceeded in the receiving waters more frequently than the 

allowable exceedance frequencies.  At the end of the wet weather TMDL compliance 

schedule, the single sample maximum and 30-day geometric mean REC-1 WQOs must 

not be exceeded in the receiving waters more frequently than the allowable exceedance 

frequencies.” 

 

J.Attachment A, paragraph 3, page A6:  “…WQBELs may be expressed as numeric 

effluent limitations, when feasible; other quantifiable metrics such as exceedance days in 

receiving waters; and/or as a best management practice (BMP) program of expanded or 

better-tailored BMPs.”  

  

K.Attachment A, page A11: - Item #4 is missing something at the end of the sentence, 

probably the location of the TMDL:  “4.  Total Maximum Daily Loads (TMDLs) for 

Total Nitrogen and Total Phosphorus in the..>>>?????” 
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L. Attachment A, page A13,  Footnote 2:  “Wet weather days defined as days with 

rainfall events of 0.1” 0.2” or greater and the following 72 hours.” 

 

M.Attachment A, page A13, Footnote 3:  “Dry weather days defined as days with less 

than 0.1 0.2 inches of rainfall observed on each of the previous 3 days.  Winter dry 

weather days defined as dry weather days between October 1 and April 30.  Summer dry 

weather days defined as dry weather days between May 1 and September 30.” 

 

N.  Attachment A, page A14, paragraph 2:  “…The numeric targets used to calculate 

summer dry weather TMDLs include a zero percent allowable exceedance frequency of 

the REC-1 geometric mean WQOs.  The numeric targets to calculate winter dry weather 

TMDLs include a 3 percent allowable excedance frequency of the REC-1 geometric 

mean WQOs.” 

 
O.Attachment A, page A14, paragraph 3:  “…Allowable exceedance days are 

calculated based on the allowable exceedance frequencies and the total number of wet 

days or winter dry days in a year.” 

 

P. Footnote 4, page A14:  “In the calculation of the wet weather TMDLs, the San Diego 

Regional Board chose to apply the 22 percent allowable exceedance frequency as 

determined for Leo Carillo Beach in Los Angeles County.  At the time the wet weather 

watershed model was developed, the 22 percent exceedance frequency from Los Angeles 

County was the only reference beach exceedance frequency available.  No exceedance 

frequency data were available at reference creeks in wet weather, but the model suggests 

that creek wet-weather exceedances may be substantially higher than at beaches.  The 22 

percent allowable exceedance frequency used to calculate the wet weather TMDLs is 

justified because the San Diego Region watersheds’ beaches’ exceedance frequencies 

will likely be close to the value calculated for Leo Carillo Beach, and is consistent with 

the exceedance frequency that was applied to beaches by the Los Angeles Regional 

Board.”   

 

Q. Footnote 5, page 14:  “Limited water quality data available from San Diego Region 

reference systems beaches when the TMDL project was initiated, indicated that 

exceedances of the single sample WQOs during dry weather conditions are uncommon at 

reference beaches.  Furthermore, if  the exceedance of the single sample WQOs during 

dry weather is unlikely,  are even more unlikely.  More recent data developed by 

SCCWRP in Orange and San Diego Counties indicate that dry-weather exceedances may 

seasonally be much more common in reference creeks. Depending on the magnitude and 

consistency of the single-sample exceedances, exceedances of the geometric mean may 

be more or less common than single-sample exceedances.”   

 

R. Attachment A, Page A18, paragraph 3:  “… The concentration based TMDLs and 

allowable exceedance frequencies will be used to determine compliance with the TMDLs 

in the receiving waters….” 
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S. Attachment A, Page 16, footnote (a) to Wet Weather Numeric Targets Table:  “(a) 

Percent of wet days (i.e. rainfall events of 0.1 0.2 inches or greater and the following 72 

hours)….” 

 

T. Attachment A, page A16, Dry Weather Numeric Targets Table:   
“Dry Weather Numeric Targets 

Indicator Bacteria Numeric Target 

(MPN/100 mL) 

Summer Allowable 

Exceedance 

Frequency 

Winter Allowable 

Exceedance 

Frequency 

Fecal coliform 200 0% 3% 

Total coliform 1,000 0% 3% 

Enterococci 35/33 0% 3% 
(a).  Percent of dry days (i.e., days with less than 0.1 0.2 inch of rainfall observed on each of the 

previous 3 days) allowed to exceed the dry weather numeric targets.  Summer is defined as May 1 

through September 30 and winter is defined as October 1 through April 30.” 

 

U. Attachment A, page A18, paragraph 2:  “…the dry weather steady-state model-

predicted flows at the critical location during the dry days of the critical wet year in 

combination with the dry weather numeric targets were used to calculated the mass-based 

monthly allowable dry weather bacteria loads, or mass-based dry weather TMDLs, for 

summer dry weather.  For the 7 months (October-April) of winter dry weather, the 3% 

allowable exceedance-day frequency was used to pro-rate the existing excess monthly 

bacteria load, and added to the summer monthly load based on the numeric targets.” 

 

V. Attachment A, page A20, paragraph 2:  “…All of the summer dry weather mass-

load based TMDLs were calculated using a 0 percent exceedance frequency.  All of the 

winter dry weather mass-load based TMDLs were calculated using a 3 percent 

exceedance frequency.  These allowable exceedance frequencies were used to calculate 

the numer of wet and dry weather allowable exceedance days during the critical wet 

year.” 

 

W. Attachment A, page A23, paragraph 3:  “The summer  dry weather mass-load 

based TMDLs were assigned entirely to discharges from MS4 land uses because the 

runoff that transports bacteria loads to surface waters during dry weather are expected to 

occur only in urban areas.   The mass load associated with the allowable exceedance 

frequency of 3% established for winter dry weather is assignable to open space because it 

represents natural loading from undeveloped reference systems….”   

 

X. Page A24, add to end of paragraph 1 (or add new separate paragraphs):  

“Ultimately, controllable point and nonpoint sources must reduce their anthropogenic 

loads so the concentration based wet weather and dry weather TMDLs, which are based 

on the numeric REC-1 WQOs I the Basin Plan and allowable reference exceedance 

frequencies, can be met during wet weather and dry weather conditions during each year.  

Meeting the wet weather and dry weather numeric targets in the discharge and/or  

receiving water will indicate the TMDLs, WLAs, and/or LAs have been met.   
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After all anthropogenic sources of indicator bacteria have been controlled such that 

anthropogenic sources do not cause exceedances of the indicator bacteria water quality 

objectives, exceedances of the indicator bacteria water quality objectives may 

alternatively be allowed based on the residual exceedances in the target water body.  The 

residual exceedances in the target water body define the background level of exceedance 

due to natural sources, under the Natural Sources Exclusion approach allowable under the 

RSAA/NSE Basin Plan amendment adopted under Resolution No. R9-2008-0028.  This 

approach further requires that natural sources be identified and quantified, and 

dischargers demonstrate that residual indicator bacteria densities are not indicative of 

elevated human health risk.   

 

The San Diego Water Board will evaluate the appropriateness of the specific approaches 

and exceedances or exceedance frequencies to be allowed under any proposed 

recalculation of WLAs or LAs or revisions of numeric targets  using either an alternative 

reference system model or a natural source exclusion model.”    

 

Y. Attachment A, page A27, revisions to selected columns in Table, Summary of Dry 
Weather Existing and Allowable Indicator Bacteria Loads: Note, the correction in the 

first column heading shown below is typographical.  The calculated inputs in the other 

columns are an example based on the first waterbody in the table (San Joaquin Hills HAS 

and Laguna Hills HSA); these calculations should be conducted for all waterbodies in 

the table.  
Allowable 

Numeric 

Objective Load 

(Billion 

MPN/yearmonth 

Total Dry 

Days in 

Critical Year 

Allowable 

Exceedance 

Frequency 

(Winter 7 

months Only) 

Allowable Dry 

Exceedance 

Days in 

Critical Year 

(Winter 7 

months 

Only)* 

Allowable 

Exceedance 

Load (billion 

MPN/Month, 

Winter 7 

months 

only)** 

Total allowable 

load = TMDL 

(billion 

MPN/month) 

(Winter/Summer) 

227 296 3% 4.38 52.4 279/227 

1,134 296 3% 4.38 264 1,398/1,134 

40 296 3% 4.38 47.6 87.6/40 
*Calculated as 3% x (total dry days in year – 150 summer days). 

**Calculated as (existing load – allowable numeric objective load)/30 days x (allowable winter 

exceedance days/7 months) 

 

Z. Attachment A, page A33, revisions to selected columns in Nonpoint Source/Open 

Space section of the Table, Dry Weather Fecal Coliform Bacteria Existing Loads, 
TMDLs, WLA, Las Expressed as Monthly Loads (Billion MPN/month  The 

calculated inputs are an example based on the first waterbody in the table (San Joaquin 

Hills HAS and Laguna Hills HSA); these calculations should be conducted for all 

waterbodies in the table. The data comes from the calculations done above (see comment 

Y). 
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Existing load 

(Winter/summer) 

  Load 

Allocation 

(winter/summer 

) 

Reduction 

Required 

52.4/0 52.4/0 0% 

264/0 264/0 0% 

47.6/0 47.6/0 0% 

 
AA. Page A36, bulletpoint #4:  “…any discharge to a stormwater conveyance system 

that is not composed entirely of “storm water”, or exempt categories of non-stormwater, 

is prohibited unless authorized by the Regional Board….” 

 

BB.  Page A37, bulletpoint #3,:  “The numeric targets for dry weather TMDLs consist 

of the REC-1 30-day geometric mean WQOs, with and a 0 percent allowable exceedance 

frequency for summer dry weather and a 3% allowable exceedance frequency for winter 

dry weather.” 

 

CC. Page A37, bulletpoint #4:  “The TMDL calculations are based on either the single 

sample maximum WQO (for wet weather) or 30-day geometric mean WQOs (for dry 

weather), but both the single sample maximum and the 30-day geometric mean numeric 

WQOs must be met in the receiving waters during dry weather.” 

 

DD. Page A37, add additional bulletpoint under Numeric Targets:  “Re-calculation 

of the TMDLs, WLAs or LAs and/or re-setting of the exceedance frequency numeric 

targets is allowable contingent upon the demonstration of more accurate reference system 

or natural residual exceedance frequencies for specific target water bodies, conditions or 

seasons, subject to the approval of the San Diego Water Board.”    

 

EE. Page A38,  Add to the third bulletpoin under Linkage Analysis:  “The dry 

weather existing mass loads and allowable mass loads (i.e.e, dry weather mass-load based 

TMDLs) are calculated assuming surface runoff is generated only by anthropogenic 

activities and discharged from specific land use categories to receiving waters.  The 

possible contribution of subsurface or groundwater flows to bacteria loads in receiving 

waters during dry weather was not accounted for in any land use category.”  

 

FF. Page A41, paragraph3, bulletpoint 1:  “….WQBELs may be expressed as numeric 

effluent limitations, when feasible; other quantifiable metrics such as exceedance days in 

receiving waters; and/or as a BMP program of expanded or better-tailored BMPs.” 

 

GG.Page A42, paragraph 2:  “…If, however, the receiving water limitations are not 

being met in the receiving waters, the Phase I MS4s will be responsible for reducing their 

bacteria loads and/or demonstrating that controllable anthropogenic discharges from the 

Phase I MS4s are not causing the exceedances, as outlined below in the monitoring for 

TMDL Compliance section below.” 
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HH.  PageA51, and page A52, Tables, Dry Weather Days section of Receiving Water 

Limitations for Beaches; and page A52, Tables, Dry Weather Days section of 
Receiving Water Limitations for Beaches:   Change and add selected columns and 

footnotes: 

 

Summer Dry 

Weather Allowable 

Exceedance 

Frequency 

Winter Dry Weather 

Allowable 

Exceedance 

Frequency 

0% 3% 

0% 3% 

0% 3% 

*a. Wet weather days defined as days with rainfall events of 0.2 0.1 inches or greater and 

the following 72 hours. 

b. Dry weather days defined as days with less than 0.2 0.1 inches of rainfall observed on 

each of the previous 3 days. 

 

II.Page A52, paragraph 2:  “….(i.e., the running geomean on dry weather days in a 30-

day period shall not exceed the 30-day geometric mean REC-1 WQOs more than 0 

percent of the time in summer dry weather, or 3 percent of the time in winter dry 

weather.” 

 

JJ.  Page A53, paragraph 1: “…If at the end of the dry weather TMDL compliance 

schedule the receiving waters exceed the 30-day geometric mean REC-1 WQOs more 

than 0 percent of the time in summer or 3% of the time in winter, the municipal MS4s are 

responsible for….” 

 

KK. Page A53, paragraph 3, compliance with Wet Weather TMDLs:  “At the end of 

the wet weather TMDL compliance schedule, the bacteria densities in the receiving 

waters for all wet weather days cannot exceed the single sample maximum REC-1 WQOs 

more than the allowable exceedance frequency.  In addition, the bacteria densities must 

be less than or equal to the 30-day geometric mean REC-1 WQOs 100 percent of the time 

(i.e, both dry and wet weather days in a 30-day period shall not exceed the 30-day 

geometric mean REC-1 WQOs more than 0 percent of the time.”    

 

LL Page A53, paragraph 4:  “As described in the minimum monitoring components 

above, at least one sample should be collected within 24 hours of the end of a storm event 

that occurs during the rainy season (i.e., October 1 through April 30).  Dischargers are 

expected to propose a wet weather compliance sampling and interpretation protocol in 

their Bacteria Load Reduction Plans, for approval by the San Diego Water Board.  If an 

alternative protocol is not submitted or approved, the following shall govern:  If only one 

sample is collected for a storm event, the bacteria density for every wet weather day 

associated with that storm event shall be equal to the results from that one sample.  If 

more than one sample is collected for a storm event, but not on a daily basis, the bacteria 

density for all the wet weather days not sampled shall be equal to the highest bacteria 

density result reported from samples collected….” 
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MM.  Page A53, Footnote:  “Defined as days with a storm with at least 0.2 0.1 inches of 

rainfall and the 72 hour period after the storm event.” 

 

NN. Page A54, paragraph 2:  “The data collected for compliance with the dry weather 

TMDLs, described above, shall be used in addition to the data collected for wet weather 

with the wet weather TMDLs to calculate the wet weather 30-day geometric mean.  If at 

the end of the wet weather TMDL Compliance Schedule the receiving waters exceed the 

300-day geometric mean REC-1 WQOs at any time, all controllable sources are 

responsible for demonstrating their discharges into the receiving waters are not causing 

the exceedances, or they will be considered out of compliance.”  

 

OO. Page A55, next to last paragraph:  “Between the effective date of these TMDLs 

and the end of the TMDL Compliance Schedules, monitoring is also required to 

demonstrate progress toward achieving and complying with the TMDLs, WLAs, and 

LAs.  Progress can be demonstrated by timely implementation of BMPs identified in the 

Bacteria Load Reduction Plans,  and/or with reductions in exceedance frequencies in the 

receiving waters until the allowable exceedance frequencies ultimately are achieved at 

the end of the TMDL Compliance Schedules.  Demonstrating progress toward attaining 

the TMDLs in the receiving waters will be assessed differently for dry weather and wet 

weather, as proposed and approved in the Bacteria Load Reduction and Monitoring Plans, 

or as follows if an alternative proposal is not approved:…” 

 

PP. Page A56, Table:  Insert into Title of Table:  “Modeled Estimate of Critical Year 

Existing Wet Weather Exceedance Frequencies by Watershed.” 

 

QQ. Page A56, last paragraph:  “….Because the REC-1 WQOS must be met (subject 

to allowable exceedance frequencies) throughout the 20 waterbodies addressed by these 

bacteria TMDLs, monitoring data from these locations and any other beach segments 

and/or creek monitoring points in the watersheds addressed by these TMDLs may be 

used to determine compliance.”  

 

RR. Page A66, second paragraph:  “Full implementation of the TMDLs for indicator 

bacteria shall be completed as soon as possible, but no later than 10 years from the 

effective date for both the dry weather and wet weather TMDLs, unless an alternative 

compliance schedule is approved in conjunction with a  Comprehensive Load Reduction 

Plan, as described below….”  
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I hope the above detailed recommendations are effective in facilitating appropriate 

revisions to the draft document to reflect the efforts and understandings from the 

stakeholder advisory group process.  I encourage you to please call or email if you have 

questions or would like to discuss any of the above comments.  I am available via 

telephone at (949)362-4384 or email npalmer@ci.laguna-niguel.ca.us. 

 

Sincerely, 

 

 

 

Nancy R. Palmer 

Senior Watershed Manager 

City of Laguna Niguel 
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CITY OF OCEANSIDE 

WATER UTILITIES DEPARTMENT 

January 22, 2010 

Mr. Wayne Chiu 
California Regional Water Quality Control Board, 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 

Dear Mr. Chiu, 

Below are the City ofOceanside comments on the Revised TMDL for Indicator Bacteria, 
Project I - Twenty Beaches and Creeks in the San Diego Region (Including Tecolote 
Creek). We have several major concerns and appreciate your review and response. 

1. 	 Dermition of a rain event: Data from a study at Leo Carrillo Beach (a largely 
undeveloped "reference" watershed in Los Angeles County) are used to establish 
a frequency at which beaches and creeks covered by this TMDL are allowed to 
exceed bacteria water quality objectives during wet weather (220/0). Allowable 
exceedance frequencies are appropriate in TMDLs because numerous studies 
have found that even reference watersheds that are not impacted by anthropogenic 
activities sometimes exceed water quality objectives. Exceedance frequencies at 
Leo Carrillo Beach were calculated based on wet weather days defined as rainfall 
events of at least "0.1 inch and the following 72 hours" (Resolution No. 2002­
002). This TMDL defmes wet weather days as "rainfall events of 0.2 inches or 
greater and the following 72 hours." It is scientifically invalid to apply the wet 
weather exceedance frequency observed at Leo Carrillo Beach to a TMDL that 
uses a different definition of wet weather days. The exceedance frequency for 
rainfall events greater than 0.2 inches is very likely to be different than 22%. Wet 
weather days in this TMDL should be defined as "any rain event 0.1 inch or 
greater and the fo llowing 72 hours". This will ensure consistency with the Leo 
Carrillo Beach reference study. 

2. 	 Application of Total Coliform Water Quality Objectives to Creeks: Footnote 
C to the tables on Page A16 and footnote F to the table on Page A52 of the 
proposed Basin Plan Amendment (strikeout/underline version) state that wet and 
dry weather numeric objectives for total coliform apply at the point in a creek that 
discharges to a beach, bay, or estuary. The Basin Plan does not contain total 
colifonn water quality objectives applicable to inland surface waters. Language 
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throughout the Resolution, Basin Plan amendment, and Technical Report should 
be reviewed and changed to correctly state that total coliform water quality 
objectives are not applicable in inland surface waters, only at the point in creeks 
where continual mixing with salt water occurs. 

3. 	 Applicability of TMDL requirements to non-impaired waters and the 
extension of responsibility to discharges not located within an impaired 
hydrologic area: Page Al of the proposed Basin Plan amendment states: ''The 
TMDLs that have been developed for the Pacific Ocean shorelines are assumed to 
be applicable to all the beaches located on the shorelines of the hydrologic 
subareas (HSAs), hydrologic areas (HAs), and hydrologic units (HUs) listed [in a 
table] above." This statement implies, for example, that all dischargers located 
anywhere in the San Marcos HA (904.5) will be required to comply with the 
Revised Bacteria TMDL. In fact, Moonlight Beach is the only segment within the 
San Marcos HA that is identified as impaired on the 303(d) list. Moonlight Beach, 
although technically within the boundaries of the San Marcos HA, is 
hydrologically disconnected from the rest of the HA. The draft Technical Report 
recognizes this fact in Table 3-1 where Moonlight Beach is shown to have a total 
drainage area of only 1.43 square miles. The table on Page A61 goes one step 
further by listing all eight Phase I MS4s in the Carlsbad HU, including the City of 
Oceanside, as "responsible municipalities" required to comply with TMDL 
requirements in the San Marcos HA, although the City of Oceanside has no 
discharges to, nor jurisdiction in, the San Marcos HA. The table implies that any 
Phase I MS4 located anywhere in the Carlsbad HU will be required to comply 
with TMDL requirements to address impairments at Moonlight Beach. In fact, 
only the City of Encinitas discharges to the Moonlight Beach Watershed. When 
asked at the January 7, 2010, SAG meeting, Regional Board staff indicated that 
the footnote was worded as intended and that the inclusion 0 f all eight Phase I 
MS4s within the Carlsbad HU was intentional. The implications 0 f this decision 
are far reaching. In the San Marcos HA example, seven municipalities would be 
required to monitor for compliance, and develop and implement load reduction 
plans, to address bacteria impairments at beaches that are not currently identified 
as impaired on the 303(d) list. This would constitute a gross misuse of resources 
when there are so many other impairments requiring attention in the region. To 
correct this problem in the San Marcos HA example, only the City of Encinitas 
should be assigned a WLA in the TMDL and only Encinitas should be assigned 
responsibility for the load reductions required in the TMDL, unless an impairment 
is determined for the remaining water bodies that can be linked to discharges from 
other municipalities. 

4. 	 Combining dry and wet data to calculate a wet weather geometric mean: The 
proposed Basin Plan amendment (Page A54 of the strikeout/underline version) 
states that wet weather and dry weather samples will be used together to calculate 
the wet weather 30-day geometric mean and that no exceedances of the wet 
weather 30-day geometric mean are allowed. This methodology is not 
scientifically defensible. The 30-day geometric mean should not be applied to wet 
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weather samples but only to the dry weather condition. Moreover, wet weather 
and dry weather samples should not be combined to calculate the 3~-day 
geometric mean. 

5. 	 No allowable exceedance frequency during dry weather: This TMDL allows 
no exceedances of bacteria water quality objectives during dry weather days 
(defined as "days with less than 0.2 inch of rainfall observed on each of the 
previous 3 days"). However, in other TMDLs where Leo Carrillo Beach is used as 
a reference system (i.e., Santa Monica Bay Beaches Bacteria TMDL), the dry 
weather TMDL is split into two seasons: summer dry (0% allowable exceedance 
frequency) and winter dry (30/0 allowable exceedance frequency). This is an 
important distinction because during the winter months, the Leo Carrillo Beach 
reference system exhibited some exceedances during dry weather days. This 
TMDL should allow a 3% exceedance frequency during dry weather until a more 
appropriate frequency can be established based on data collected from a reference 
system in the San Diego region. 

6. 	 Basin Plan amendments: Chapter 7 Section (f)(6) of the proposed Basin Plan 
amendment (page A49 of the strikeout/underline version) recognizes that 
revisions to the Basin Plan may be necessary in the future. It also specifies 
conditions that must be met before the Regional Board will initiate a Basin Plan 
amendment project. Because this TMDL is founded on several critical 
assumptions and uncertainties, and because several studies with bearing on these 
assumptions are either planned, ongoing, or completed, stronger language should 
be included in the Basin Plan amendment that includes a more specific 
commitment to and timeline for revising the TMDL. The following are a 
representative sample of the key assumptions and uncertainties upon which the 
TMDL are based: 

• 	 Assumption that wet weather exceedance frequencies at a reference beach 
in Los Angeles County are applicable to beaches in the San Diego region. 

• 	 Use of exceedance frequencies from a reference beach to determine 
allowable exceedance frequencies in inland surface waters, where less 
mixing, reduced salinity, and other factors would be expected to result in 
higher bacteria densities, even under natural conditions. 

• 	 Assumption that all flows and bacteria loads during dry weather are 
anthropogenic and the responsibility ofPhase I MS4s to reduce. 

A paragraph should be added at the end of Chapter 7 Section (f)(7) of the 
proposed Basin Plan amendment (page A50 of the strikeout/underline 
version) that states: "Any study conducted following the procedures 
outlined in this paragraph will be considered by the San Diego Regional 
Water Quality Control Board during the time period specified in Table 
(Insert Table Number) TMDL Implementation Milestones". Also, on 
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page A69 in the strikeout/underline version, a row should be added to the 
TMDL Implementation Milestones Table as follows: 

Item Implementation Action Responsible 
Parties 

Date 

6 San Diego Water Board will 
reconsider the TMDL to include 
results of any optional special 
stud ies and water quality 
monitoring data completed by the 
responsible entities and revise 
numeric targets. WLAs. LAs and 
the implementation schedule as 
needed. 

San Diego Water 
Board 

The later of: 
(1) within 5 years of 
effective date or (2) 
within 1 year of 
receipt of final study 
results 

7. 	 Monitoring for TMDL Compliance and Compliance Assessment: Pages A50 
and ASI of the Basin Plan Amendment (strikeout/underline version) describe 
monitoring requirements, including minimum number of stations and minimum 
sampling frequencies during wet and dry weather. Page A50 also states: "I f 
exceedances of the receiving water limitations are observed in the monitoring 
data, additional monitoring locations must be added to identify the sources 
causing the exceedances. . .. " Page A54 states: "Because the Phase I MS4s are 
located at the base of the watersheds and have been identified as the most 
significant controllable source of bacteria., the municipal Phase I MS4s will have 
the primary [responsibility] for monitoring the receiving waters .... The municipal 
MS4s may demonstrate that their discharges are not causing the exceedances in 
the receiving waters by providing data from their discharge points to the receiving 
waters, by providing data collected at jurisdictional boundaries, and/or by using 
other methods accepted by the San Diego Water Board. Otherwise, at the end of 
the wet weather TMDL compliance schedule, the municipal Phase I MS4s will be 
held responsible and considered out of compliance unless other information or 
evidence indicates another controllable or uncontrollable source is responsible for 
the exceedances in the receiving waters." The entire monitoring burden under this 
draft TMDL has been placed on Phase I MS4 dischargers, including monitoring to 
identify non-Phase I MS4 point and non-point dischargers that have been assigned 
wasteload allocations (WLAs) and load allocations (LAs) under this TMDL. At a 
minimum, all dischargers assigned WLAs and LAs under this TMDL should be 
required to participate in the source identification monitoring if exceedances of 
receiving water limitations are observed. 

8. 	 TMDL Compliance Timelines: When the Regional Board originally adopted 
this TMDL in December 2007, the compliance timeline for achieving wet weather 
TMDLs was 20 years. In the currently proposed revised TMDL, the compliance 
timeline has been cut in half to 10 years for all water bodies except Cho llas Creek. 
The TMDL and Tentative Resolution state that if dischargers submit a 
Comprehensive Load Reduction Plan (CLRP) addressing multiple constituents in 
addition to bacteria, the compliance timeline may be extended to 20 years for 
achievement of wet weather TMDLs only. There is no allowance for a timeline 
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longer than 10 years for achieving the dry weather TMDLs. It is unclear why the 
compliance timeline for wet weather has been shortened to 10 years for most 
water bodies. Given the scale, complexity, and cost of the structural and non­
structural solutions that will be needed to reduce bacteria loads to the required 
levels, 20 years is an aggressive timeline to expect compliance with either wet or 
dry weather TMDLs. The TMDL should be revised to allow for a 20-year 
compliance timeline for achievement ofboth wet and dry weather TMDLs. 

9. 	 Assumption that all dry weather flows are anthropogenic. The assumption that 
all dry weather flows are due to anthropogenic influence is invalid. Those stream 
systems influenced by natural groundwater seepage are more likely to flow 
regardless ofanthropogenic influence. Studies by the Southern California Coastal 
Water Research Project (SCCWRP) have shown that reference systems, including 
San Mateo Creek in San Diego County, contain natural flows during the dry 
season (Tiefenthaler, L., E. Stein and G. Lyon. 2008. Fecal indicator bacteria 
levels during dry weather from Southern California reference streams. SCCWRP 
Annual Report, Costa Mesa, CA). Technical Report Sections 6, 8,9, and 11 
should provide updated text regarding this assumption. 

Thank you for the opportunity to comment. Please contact Ms. Alison Witheridge at 
(760) 435-5822 with any questions. 

Sincerely, 

M· A. 
Mo Lahsaie 
Clean Water Program Coordinator 
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THE CITY OF SAN DIEGO 

January 21, 2010 

Electronic Delivery to: wchiu@waterboards.ca.gov 

Wayne Chiu, Water Resource Control Engineer 
Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 

Dear Mr. Chiu: 

Subject: Review and Comment of the Revised Total Maximum Daily Loads (TMDLs) for 
Indicator Bacteria Project J - Twenty Beaches and Creeks in the San Diego Region 
(including Tecolote Creek), Revised Draft Final Technical Report and Resolution 

The City of San Diego (City) Storm Water Department is pleased to provide the San Diego 
Water Quality Control Board, Region 9 (Regional Board) with comments regarding the Revised 
Bacteria Project I Draft Final Technical Report dated November 25,2009. We appreciate the 
opportunity to provide comments on this regionally important tentative Basin Plan amendment. 
The City is committed to protecting the beneficial uses ofour creeks, bays, and beaches using 
sound science and cost-effective approaches. Resources to protect these vital assets need to be 
directed prudently towards protecting Water Quality. 

The following general comments are presented as well as specific comments included on the 
attached table, City ofSan Diego Comments on Draft Bacteria Project 1 TMDL (Pending 
Resolution No. R9-2010-0001). These general comments focus on the following areas: 

• 	 Inclusion ofdraft 2008 Regional Board §303(d) de-listed waterbodies in TMDL. 
• 	 Inconsistent use of reference condition. 
• 	 TMDL re-opener process clarification. 
• 	 Compliance points and monitoring program for wet weather. 
• 	 Compliance points and monitoring program for dry weather. 
• 	 Concentration-based TMDL -load reductions should be allowed to show progress 

toward TMDL compliance. 
• 	 Inclusion of Tecolote Watershed in TMDL - request for inclusion of the City's data for 

sound science basis. 
• 	 Porter-Cologne Water Quality Control Act Required. 

:~~*.. '~:. 
" 

...
~, 	

Storm Water Department 
~ "O/ 	 9370 Chesapeake Drive, Suite 100, MS 1900 • Son Diego, CA 92123 
Dl vHISllV 

... !"f ~:. f. ,.,. 1 ~ ..., ... ~ . Hotlme (619) 235·1000 Fox (858) 541·4350 
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Wayne Chiu, Water Resource Control Engineer 
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Inclusion ofDraft 2008 Regional Board §303(d) De-Listed Waterbodies in TMDL 

The Bacteria Project I TMDL Revised Technical Report includes waterbody/pollutant 
combinations recommended for de-listing on the draft 2008 Regional Board§303( d) list. In 
accordance with the Clean Water Act (CWA), the State Board §303(d) listing process is used to 
prioritize waterbodies not currently subject to eftluent limitations and is to be based on scientific 
data that indicate impairment. This prioritization process allows for focused use of limited 
resources to address impainnents through TMDL implementation by the municipalities, and 
other agencies, including the City. 

The inclusion of de-listed indicator bacteria and waterbodies in the TMDL is counter to this 
prioritization process and cost-effective use of our City's resources. It is understood that the 
timing of the draft Bacteria Technical Report did not coincide with the approval of the most 
recent draft 2008 Regional Board§303(d) listings. To be consistent with the prioritization 
process, it is recommended the proposed de-listed indicator bacteria waterbodies he removed 
from this TMDL. 

Inconsistent Use ofReference Condition 

Wet Weather Basis: The TMDL states that the reference condition from the Leo Carrillo Beach 
Reference Study (Leo Carrillo) is applied to estimate the allowable exceedance frequency at 
beaches and creeks in the TMDL. However, the exceedance frequency at Leo CarriJlo is based 
on a rain event of"O.l inches and the following 72 hours," as stated in Resolution No. 2002-002. 
This TMDL is using the Leo Carrillo reference study results while redefining wet days as "0.2 
inch ofrain and the following 72 hours." It is scientifically invalid to use a reference condition 
for a different storm size, because the exceedance frequency for storm events of0.2 inch or 
greater and 72 hours later is not known. To be consistent with the reference system study, it is 
recommended that a storm event or wet day be defined as any instance of a rain event 0.1 inch or 
greater and the following 72 hours. 

Dry Weather Basis: The Leo Carrillo reference study was also used to establish the dry weather 
exceedance frequency limits in the Los Angeles area bacteria TMDLs, as stated in Resolution 
No. 2002-004. However, the draft technical report Section 4.2.1 states that "little data are 
available regarding exceedances of Water Quality Objectives (WQOs) in a reference 
system .... the reference system approach may be an option that would allow an exceedance 
frequency to be included with the dry weather numeric targets in the dry weather TMDLs." It is 
unclear why a reference system approach is appropriate for wet weather, but not for dry weather. 
It is recommended that the reference condition for dry weather at Leo Carrillo beach be used in 
this TMDL. Additionally, a TMDL reopener needs to be included that allows for the 
incorporation of any future data. It is essential that this process be docwnented in the TMDL. 

In the TMDL, the dry weather exceedance frequency limits are set at zero. However, in the Los 
Angeles area, TMD Ls where the Leo Carrillo system was used as a dry weather reference, the 
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dry weather TMDL is split into summer dry and winter dry seasons. This is an important 
distinction because during the winter months, the reference system exhibited exceedance days. It 
is recommended that the TMDL separate dry period into summer and winter seasons instead of 
setting the dry weather exceedance frequency limit to zero during all dry periods. This is 
necessary because rains cause the ground water to increase the water table and infiltrate to the 
streams. The allowable exceedance frequency at Leo Carrillo is 30/0 during winter dry weather, 
and that standard should also apply in San Diego County. The summer dry weather exceedance 
frequency limit would remain zero using the Leo Carrillo reference study. 

In addition, this TMDL defines the exceedance frequency for the wet weather condition, but not 
the number of allowable exceedance days based on the critical year. Instead, an allowable 
exceedance frequency is set. The use of the 1993, 90th percentile critical storm year to set the 
exceedance frequency incorporates critical conditions, but does not define the waste load 
allocations based on those critical conditions. It is recommended that the Regional Board use the 
reference condition exceedance frequency and the number of wet days in the critical year at each 
location within the TMDL to define a set allowance of exceedance days for each year. 

TMDL Reopener Process Clarification 

The TMDL, Section 4.1.3) states "ifwatershed specific exceedance frequencies are determined 
for any of the watersheds addressed in the TMDL, the wet weather TMDLs can be recalculated 
based on these watershed specific exceedance frequencies." The specific process for amending 
the TMDL, as well as TMDL reopener schedule, should be incorporated into the TMDL. The 
City recommends that the following language used in the Santa Monica Bay Beaches TMDL, 
Resolution 2002-022 be included in this Tentative Resolution: 
• 	 Four years after the effective date of the TMDL, the Regional Board shall reconsider the 

TMDL. 
• 	 The four areas of consideration when reconsidering the TMDL shall include: 

o 	 RefIne allowable wet weather exceedance days based on additional data on bacterial 
indicator densities in the wave wash and an evaluation of site-specific variability in 
exceedance levels) 

a 	 Re-evaluate the reference system selected to set allowable exceedance levels, including a 
reconsideration of whether the allowable number ofexceedance days should be adjusted 
annually dependent on the rainfall conditions and an evaluation of natural variability in 
exceedance levels in the reference system(s), 

o 	 Re-evaluate the reference year used in the calculation of allowable exceedance days, and 
o 	 Re-evaluate whether there is a need for further clarification or revision of the geometric 

mean implementation provision. 

Compliance Points and Monitoring Program/or Wet Weather 

Match Complian.ce to Risk and Safety: To meet the beneficial use goals and use the City's 
resources cost-effectively, compliance to the TMDL needs to focus on river segments and coastal 
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areas where the recreational benefit is consistent with the actual and potential use. The City is 
committed to this goal and through its ongoing bacteria reduction and public outreach efforts has 
been able to reduce beach postings by 76% since 2001. However, certain concrete-lined flood 
channel sections of creeks and streams are not subject to recreational use particularly during wet 
weather; yet they are still designated as REC-l waterbodies. These sections should not be part of 
the wet weather compliance monitoring progr~ as public safety prohibits access during stonn 
events. 

Compliance Monitoring Directed at Human Sources: To use the City's funds cost- effectively, 
compliance monitoring during wet weather events should focus on follow-up source tracking of 
human sources. 

Compliance Based on Sound Science: Preliminary data presented in the Tecolote Creek 
Microbial Source Tracking Study suggested that storm water is characterized by higher 
concentrations of fecal indicator bacteria during the fust flush. There is an increasing 
predominance of enterococcus bacteria associated with plant matter and re-growth later in the 
storm, which are not known to cause human illness. Compliance measures must be focused on 
sound science so that Best Management Practices (BMPs) are designed in a cost-effective 
manner. 

Human versus Anthropogenic: Compliance should be measured by addressing human sources of 
bacteria detected above water quality objectives in wet weather flows at appropriate compliance 
points. If the purpose of the 1MDL is to restore the REC-l beneficial use so the public can swim, 
use of the United States Environmental Protection Agency (EPA) bathing standards have been 
and continue to be followed. This is because the REC-l bathing standards are based on 
epidemiologic studies to protect human health from risk of iHness from human sewage sources. 
Monitoring should focus on human sources rather than a broad category of anthropogenic 
sources, which may not be associated with an unacceptable human health risk. Without focusing 
monitoring efforts on human sources, extensive public resources would be used to track sources 
of little or no risk to the public. It is recommended that a tracking program using Quantitative 
Polymerase Chain Reaction (QPCR) techniques be implemented. 

·The assumption in the TMDL that all dry weather exceedances may be attributed to the 
municipal separate stonn sewer system (MS4) is invalid. This assumption was demonstrated as 
incorrect in the Mission Bay (2004) and San Diego River (2006) Bacteria Source Identification 
Studies, which were conducted for the State Board Proposition 13 Clean Beaches Initiative 
grants, and the Pacific Beach Point Bacteria Source Identification Study (2006) in coordination 
with San Diego Coastkeeper. The results of these studies showed that birds and other wildlife are 
the source of indicator bacteria exceedances during dry weather at beaches. Holding the City and 
other MS4 dischargers accountable for indicator bacteria exceedances caused by natural sources 
that were demonstrated in the middle of this TMDL process is inappropriate. 

All dry weather flows are not due to anthropogenic influences. Many of the streams in Southern 
California flow naturally during the dry season. Southern California Coastal Water Research 
Project (SCCWRP) studies have shown that reference systems have natural flows during the dry 
season, including San Mateo Creek in San Diego County. Additionally, during winter dry 
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conditions, nearly all streams in San Diego County exhibit flow due to storm events that raise the 
groundwater table causing infiltration into the creek beds. 

Stated Use ofthe Dry Weather Geometric Mean is Scientifically Invalid: Attachment A of the 
Tentative Resolution (page AS4) states that the wet weather and dry weather samples will be 
used together to calculate the wet weather 30-day geometric mean and that no exceedances of the 
wet weather, 30-day geometric mean are allowed. The allowable exceedance of single sample 
criteria is zero during dry weather periods, but there is a frequency allowance for wet weather 
samples. Using the two sets of samples together will most likely result in an exceedance of the 
30...day geometric mean, and no exceedances ofthe geometric mean are allowed. This 
methodology of cOITlbining the two data sets is not scientifically defensible. It is recommended 
that the 30-day geometric mean only be applied to dry weather samples. 

The use of the 30-day wet weather geometric mean is not clear. Page A66 ofthe Tentative 
Resolution Compliance Schedule states that, "at the end ofthe wet weather TMDL compliance 
schedule, the receiving waters must not exceed the single sample maximum REC-l WQOs more 
than the wet weather allowable exceedance frequency." However, the Tentative Resolution page 
12, item 28, states, "at the end of the wet weather TMDL compJiance schedule, the single sample 
maximum and 30-day geometric mean REC-l WQOs must not be exceeded in the receiving 
water more frequently than the allowable exceedance frequencies." Because there is an allowable 
exceedance frequency for wet weather single sample compliance, but none for the 3D-day 
geometric mean, it is not clear how the 3D-day geometric mean will be used to assess 
compliance. Any allowable wet weather exceedance day concentration would be included in the 
3D-day geometric mean, likely resulting in an exceedance of the 3D-day geometric mean. Please 
clarify the use of the wet weather 3D-day geometric mean, its definition, purpose, whether or not 
it will be used as a measure of compliance, and if so, how will it be used. 

Compliance Points and Monitoring Program/or Dry Weather 

Compliance Monitoring Needs to Account for Diversions: The City has invested in a dry weather 
diversion at the base of the Tecolote Watershed to protect the recreational use of Mission Bay. 
With no dry weather flows entering Mission Bay from Tecolote Creek, compliance to protect the 
beneficial use of the waterbody should be directed at monitoring the effectiveness of the 
diversions rather than any periodic flows in the flood control channeL 

Concentration-Based TMDL - Load Reductions should he allowed to Show Progress toward 
TMDL Compliance 

Best Management Practices and Reducing Dry Weather Concentration: The TMDL applies a 
concentration-based compliance goal, however many BMPs, including low impact development 
(LID) and irrigation controls, can effectively reduce loads but not concentration (City of 
Laguna). The compliance goals of the TMDL state that progress toward TMDL implementation 
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will be based on exceedance frequency reduction. While important, it is also important to 
include mechanisms to show progress toward TMDL compliance using load reductions. 

BMPs and Reducing Wet Weather Concentrations: LID BMPs may be used to reduce runoff 
volume during storm events, but this will not likely result in decreased concentrations of 
bacteria. LID can be part of an integrated suite ofBMPs to reduce the volume ofrunoff and 
pollutant loading including bacteria, but if compliance is focused on concentration, this may 
discourage the innovative use of these and other more sustainable approaches. If the TMDL 
allows load reduction goals to show progress toward TMDL compliance, then these approaches 
would be more widely implemented to address bacteria and the variety of BMPs that may be 
used. 

Compliance Timeline (Integrated Approach): The compliance schedule was 20 years in the 
previous version of the TMDL, and has now been reduced to ten years for all waterbodies, 
excepting Chollas Creek. It is stated in the TMDL and Tentative Resolution that ifdischargers 
submit a Comprehensive Load Reduction Plan (CLRP), they may set the compliance schedule 
greater than ten years for wet weather but must meet dry weather compliance goals within ten 
years. It is recommended that the compliance schedule be returned to 20 years for both wet and 
dry compliance, since bacteria is one of the most complicated pollutants to regulate. 

Inclusion of Teeolote Watershed in TMDL - Requestfor Inclusion ofData/or Sound Science 
Basis 

Initially the Regional Board did not include Tecolote Creek in this TMDL. Therefore, the City 
initiated the Tecolote Creek Bacteria Characterization and Source Identification Project in order 
to assist the Regional Board with the development of a creek specific TMDL. Currently, the City 
is perfonning Phase III to assess bacteria stonn drain system regrowth and bacterial speciation. 
The City has insisted on providing project updates to the Regional Board staff. Unfortunately 
this independent TMDL project was incorporated into this TMDL, effectively nullifying the 
good faith efforts we have put forth. We are requesting that Tecolote Creek be removed from this 
TMDL. It is recommended that a TMDL re-opener process for inclusion of new data be defined 
and a schedule be set to allow for future updates to the TMDL. 

The application ofoutdated land use data has been identified as a potential issue during the 
review ofprevious TMDL versions. It is apparent that the land use data was not updated and as 
new infonnation becomes available, it should be incorporated into the TMDL. Setting a firm re­
opener schedule would allow dischargers to update information and improve the TMDLs. 

Porter-Cologne Water Quality Control Act 

Section 13241 of the act requires the Regional Board to complete a series ofsteps before 
adoption ofa Basin Plan Amendment. Each Basin Plan Amendment is supposed to incorporate 
economic considerations. Review of this Tentative Resolution has concluded that this analysis is 
insufficient. The City of San Diego recommends compliance with all Porter-Cologne 
requirements. 
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The City of San Diego encourages the use of sound science to improve and protect water quality. 
This policy can best be observed at the City's beaches, which have shown a 76% reduction in 
beach closures. The use of the reference system approach for development of the bacteria TMDL 
is supported by the City. Compliance with the proposed TMDL will require significant amounts 
of City resources, and it is important that waterbodies recommended for delisting from the draft 
2008 Regional §303(d) list be removed from this TMDL. While the City supports the use of the 
reference system approach, it must be used appropriately. The TMDL states that the Regional 
Board is open to modifying the implementation of the TMDL to account for additional data, 
newly defined reference conditions, or special studies submitted by the dischargers; however, 
there is no timeline identified in the TMDL implementation section. To assure the City's 
resources are used in a cost-effective manner to improve water quality, we have provided these 
comments based on sound scientific approaches. Additionally, the City recommends that the 
Regional Board conduct an economic analysis to comply with Porter-Cologne requirements. 

If you have additional questions, please contact me at (858) 541-4328 or Beverly Morisako at 
(858) 541-4315. 

~~ 

Ruth Kolb 
Program Manager 

KM\rk 

Enclosure: City San Diego Comments on Draft Bacteria Project 1 TMD L (Pending 
Resolution No. R9-2010-0001) 

cc: Kris McFadden 
Beverly Morisako 
Drew Kleis 
Bill Harris 
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AnACHMENT 
C1TY OF SAN DIEGO COMMENTS ON PENDING RESOLUTION No. R9-2010-0001 
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CITY OF SAN DIEGO COMMENT~ ON DRAfT BACTERIA ~OJECT fTMDl (~ENDING ~ESOLUTI~ No.. R9·201 O~P~1) 1 l_ _ 
Technical 

Report 
Section I.Plg, Section TItlefTopic E _ Reason for Prop'osed Cha~ge;s/Co~ments 

~ 
Comments/PropOs.ed Changes 

! 
Tentative Resolution 

It is recommended that the Regional Board comply with the 
Porter-Cologne requirements and incorporate economic

·The San Diego Water Board has considered the costs... " 15 I Economic Analysis considerations. Please perfonn the economic analysis and 
provide the details in the Tentative Resolution. 

1. Executive Summary 

2 

Table 1-1. Bacteria­
Impaired Water 
Quality Limited 
Segments 

Several waterbodies have been proposed for delisting from the 
2008 303(d) List. including San Dieguito Fecal Coliform and 
Enterococcus. Miramar Reservoir HA Fecal Coliform and 
Enterococcus. several beaches in the Scripps HA, and Fecal 
Coliform and Enterococcus at Dog Beach. 

It is recommended that the waterbodies already meeting 
bacteria standards be removed from the TMDL. 

4 
Paragraph 3, first 
sentence 

"In general, controllable point and nonpoint sources generating less 
than 5 percent of the total loads (e.g., Caltrans and/or Agriculture) 
were assigned WLAs and LAs equal to their existing loads. 
resulting in no load reduction requirements." 

Please cite a reference or explain the rationale for 
assigning WLAs and LAs equal to existing loads based on a 
5% rule 

1 NA Margin of Safety 
The executive summary outlines most requirements of the TMDL. 
but does not include the Margin of Safety (MOS) or public 
partiCipation. 

Please incorporate infonnation regarding the MOS (explicit, 
implicit, and why). as well as information on public 
participation. 

1 NA 
Reference System 
Approach The City of San Diego supports the reference system approach 

The City of San Diego supports the use of a reference 
system approach for the development of the Bacteria 
Project I TMDL. 

2. Introduction-No comments 
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1, CommerttslProposed Changes' 

2 

I 
NA 

Reference System 
Approach 

The City of San Diego supports the reference system approach 
The City of San Diego supports the use of a reference 
system approach for the development of the Bacteria 
Project I TMDL. 

i 

---_._--­

3. Problem Statement 
I 

Developing and implementing TMDLs for waterbodies that 
are meeting water quality standards is prohibitive with the 
additional effort and costs required for TMDL compliance 
monitoring and reporting. The Clean Water Act 303(d}(1)(C)

Table 3-1. Beach and The TMDL includes water bodies that are recommended for requires establishing TMDLs for waterbodies on the 303(d}
3.2 19 Creeks Addressed in delisting from the 2008 303(d) list. List in accordance with the priority ranking. CWA 303(d){1)

this TMDL Analysis (3) requires estimating TMDLs for all waterbodies for the 
purposes of developing information only. It is 
recommended that water bodies delisted from the 303{d) list 
be removed from the TMDL. 

~ -.--.~.--'- ... ... --_.- ..­

Table 3-2, BenefICial Please clarify the application of REC-1 standards toTecoJote and Chollas Creeks are both designated as REC-2i 
j 

3.3 22 Uses of the Impaired waterbodies designated as only having a potential REC-1beneficial use and a potential REC-1 benefICial use.Waters beneficial use.
I 
I 
I ! I 

----- ~ 
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4.1.3 

ATTACHMENT 
C1TY OF SAN DIEGO COMMENTS ON PENDING RESOLUTION No. R9-2010-0001 

-~ " " -""""!-" "~.. ~ 

. . . 

CITY'OF S~ DlEGO COMMENTS ON DRAFT BACTERIA PROJECT 1-TMDL~(~ENDING ReSOLUTION No. Rg--201q-4001) _ 

l 

4. Numeric Target Selection 

I i 

Allowable Exceedance 
I 

Frequency for the The 22% exceedance frequency used to calculate the wet weather 
4.1.3 32 Reference System TMDLs is based on a rain event of 0.1 inch, and the definition of a 

Approach wet event is 0.2 inch in this TMDL. 
~___._ ! i Paragraph 1 

The TMOL states that if the reference condition for wet weather is 
found to be different for watersheds in this TMDL compared to the

32 ! Paragraph 1 
Los Angeles TMDLs, then a request to amend the TMDL may be 
made. 

_ _____.__.. _...._. 

Please revise the wet weather day definition to 0.1 inch. 

• 	 Please define the methodology for amending the 
TMDL, and include a schedule for a TMDL re-opener. 
The following items should be considered when re­
opening the TMDL as found in the Santa Monica Bay 
Beaches TMDl, Resolution No. 2002-022: 

• 	 Refine allowable wet weather exceedance days based 
on additional data on bacterial indicator densities in the 
wave wash and an evaluation of site-specific variability 
in exceedance levels, 

• 	 Re-evaluate the reference system selected to set 
allowable exceedance levels, including an evaluation of 
natural variability in exceedance levels in the reference 
system(s), 

• 	 Re-evaluate the reference year used in the calculation 
of allowable exceedance days, and 

• 	 Re-evaluate whether there is a need for further 
clarification or revision of the geometric mean 
implementation provision. 
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4.1.4 

4.2.1 

4.2.1 

AnACHMENT 
CITY OF SAN DIEGO COMMENTS ON PENDING RESOLUTION No. R9-2010-0001 

.- :J - --------

Crrv OF SAN DIEGQ CQMMENTS ON DRAFT BACTERIA PRQ'JEC~ 1 TMDL(~~~~I~~~~~~~_!_~~~~~~!:~~~,~~~~~_~l 
Technical 
,;Report 
~ Section Page Section TltleIToplc Reason for Proposed Changes/Comments CommentSlProposeCt CJiij~ge$ 

Summary of Wet 
Weather Numeric 
Targets for Mass-Load 
Based Calculations 
Paragraphs 2 and 4 

33 

Note: •All waterbodies in the San Diego Region designated with 
REC-1 beneficial use are assumed to have a -designated beach" 
usage frequenc(' [Enterococcus= 61 MPN/100 mL, Enterococcus 
geometric mean=33 MPN/100mL] ] 

Tecolote and Chollas Creeks are designated "potential REC-1 ft 

beneficial use, with a Basin Plan category of -designated beach: 
Dischargers must show that the usages are less frequent to apply 
the higher (less stringent) standard of 104 MPN/100mL for single 
sampleWQO. 

Please define the process for changing the usage frequency 
of acreek in the Basin Plan including the amount and type 
of data necessary to generate a Basin Plan Amendment. 

Note: ".. .if adequate data are collected to characterize dry weather The Leo Canillo Beach reference study is currently used in
Allowable Exceedance Los Angeles for both the wet weather and dry weatherflows and bacteria densities using a statistical approach, the
Frequency for Dry TMDLs. It is recommended that a dry weather referencereference system approach may be an option that would allow an34 Weather approach using Leo Carrillo data also be incorporated intoexceedance frequency to be included with the dry weather numeric
Paragraph 1 this ctrY weather TMDLtargets in the dry weather TMDLs." 

Table 4-2. Wet 
34 Weather Numeric 

Targets 

The table lists the allowable wet weather exceedance frequency as 
22% of the wet days. 

An exceedance day approach allows for a direct relationship 
to waste load allocations, versus a variable number of 
exceedance days based on an allowable exceedance 
frequency. Aset number of exceedance days also relates 
directly to the critical year, when the greatest threat to water 
quality is likely to occur. Using an exceedance frequency 
approach is unnecessarily conservative. It is recommended 
that an exceedance day approach be adopted, with a set 
number of allowable exceedance days based on the critical 
year. 

5. Oata Inventory and Analysis 

5.1.1 I 37 I Water Quality Data It is recommended that the most recent bacteria data beThe bacteria data used were collected from 1999 through 2002.Paragraph 1 included in the TMDL assessment. 
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AnACHMENT 
CITY OF SAN DIEGO COMMENTS ON PENDING RESOLUTION NO. R9-2010-0001 

"erN Of SAN DIEGO C,OMMENTS ON D~ BACTERIA PROJECT 1T~Dl (PENDING RESOLUTION No. R9-2010-0001) 
\iTechnlcai 
:]~' .~eport 

Section I Page Section ~~o~~~ •••• < • • , R~asonf()~ P(l)p~~~ ~~!.~tJe!l9()T.rn~~~ "-;~:~ ':':::i~.~ ...:::.:: ___ : ~Comme...tslPropose~~h~,t1.:g~... · 
Acomparison of the land use proportions for each 

Table 5-1. Inventory of watershed area was made between the 2000 and 2009 
Data and Infonnation The land use data used in the TMDL development is from SANDAG ISANDAG. ~ata. An increase in low-density residential and 

5.1.1 I 38 Used for the Source 2000 which is outdated. decrease In open space was observed in San Dieguito, 
Assessment of Miramar. Scripps, and lower San Diego River. It is 
Bacteria recommended that the most recent land use data be applied 

when estimatinR load contributions from land uses. 

5.3 46 

Analyses of Beach 
Water Quality Versus 
Magnitude of 
Streamflow 

The text states that a ·statistical companson" of flow versus 
bactena density was completed to evaluated historical effects of 
high- and low·f1ow conditions. It is not clear from the text what 
statistics were used. 

Please clarity what the statistical comparison was and what 
the resurts mean. There appears to be no correlation 
between high or low flows and bacteria concentrations. as 
stated in the text. 

6. Source Analysis 

6.1.1 50 
Wet Weather 
Transport 

It appears, from Appendix J. that build-up and wash-off rates were 
utilized from a SCCWRP study in Santa Monica Bay. The wash-off 
information was specific to 8 land use types. However, the 
allocation of total loads back to specific land uses was based solely 
on apportioning the load back to the percentage of each land use 
within awatershed area. 

Bacteria contributions during wet weather are different for 
different land use types, with some contributing greater 
concentrations than others. Taking the total load and 
apportioning the land use contribution back to the proportion 
of land use in awatershed does not account for the 
differences in loading from each land use type. Although 
land use specific build-up and wash-off values were used to 
estimate the total load, how were the land use specific load 
estimates validated? Please clarify the methodology for 
apportioning loads back to land uses. 

7. Linkage Analysis 

7.1.1.d I 55 Constituents 
Paragraph 2 

"FilSt-order die-off is likely the most important dynamic process to 
simulate in the San Diego Region, despite observations that 
bacteria re·grow in low flow conditions." 

There are studies currently undelWay to estimate the 
amount of re-growth of bacteria occurring in the MS4. It is 
recommended that data from these studies be incorporated 
into the TMDL when it is re-o..Qened in the future. 
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AnACHMENT 
CITY OF SAN DIEGO COMMENTS ON PENDING RESOLUTION No. R9-2010-0001 
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. 

......---:--.__._._ _. . . ........~ _ .-_
"'''\'"'11' '~ , .~- ••••••• •-~ 

-' 
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\': 
. : ~ 

' 
' 
" ." , Cn;y OF SAN DIEGO COMMENTS ON DRAFT BACTERIA PROJECT 1 TMDI;:JPENDINGRESOlUTION No. R9.io10-(001) J <::, ' I 

" . " ... ,-::.",' -. ­ -Technlcal i': 
.... 

<: . II 
yj ' , .,..;- ­ I l~eport (: -

Page Section TitlefToplc Reason for Proposed Changes/Comments Com",entslProposed Cha~'g&i';'~~C)" " 
.,··.._ ·v••.•.·~·v __ ·_""·...".i .;.- . ­. - ­

Data exist that estimate observed bacteria loadI 
I contributions per acre for land uses and may be used in 
! 
! 

Although the build-up and wash-off of bacteria for specific land uses conjunction with build-up/wash-off estimates to ensure that! Wet Weather 
I was used in the model, land use-specific wet weather data are7.2 estimated load contributions from specific land uses are as55 I Modeling Analysis available to estimate load contributions during wet weather events. accurate as possible. It is recommended that more precise
I 

! land use-based load estimates be incorporated into the
I TMDL when it is re-opened at a future date. 


Please identify which statistics were used and how they 

j 

I Dry Weather Modeling represent the linkage between source contributions and in­"A statistical relationship was established between stream flow
56 I Analysis7.3 bacteria densities, and areas of each land use." stream response. Please clarify the use of statistics to link

Paragraph 1 stream flow bacteria densities and land use. 

--..-.--. -- '------_.__.... -~.--. ------.--~.---

8. Allocation and Reduction Calculations 
_.. -

Table 8-2. Allowable 
Wet Weather The statement uallowable wet weather exceedance days in the 

Exceedance Days in 
 It is recommended that the TMDL be modified to include ancritical period (1993)" is repeated throughout the section. However, 

allowable number of exceedance days for compliance with 
{1993} for Watersheds 

it is not explicitly stated that this is the number of allowablethe Critical Period8.1.3 61 
the TMOL based on the critical condition. 

Affecting Impaired 
exceedance days for any calendar year moving forward with the 
TMDL. 


Waterbodies 


I 
... 

Allocation of Wet If concentrated animal feeding operations (CAFOs) are regulated 
Weather Bacteria as point source discharges, why are there no monitoring data 

It is recommended that an effort should be made to quantify8.1.6 164 Mass Loads to Point associated with the facilities? They are included in the TMDL as 
the bacteria load from the CAFOs.I and Nonpoint Sources controllable non-point sources due to no data available to estimateI 

Paragraph 2 their bacteria load.i 
--'~-'-'~" ~"" "''''-'-.-'''-

9. Total Maximum Daily Loads and Allocations 

Alternative 
"moderately to 6ghtly used area' compared to "frequently' ·----·l~lease ~e.fine t~e process and data requirements for899.3.3 Enterococcus wet 

Implementing the beach usage frequency changeweather TMDLs ...__.._.._......_..........-......-..-..... _.-_.---- ..... ­.-.~ -~-...........--..-.---...-..--.-...-.-.-..... 


6 

Agenda Item 6. Supporting Document 6.



- -- -

1-21-2010 

AnACHMENT 
CITY OF SAN DIEGO COMMENTS ON PENDING RESOlUTION No. R9-2010-0001 
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1< • A 

, . , CITY OF SAN DIEGO COMMENTS ON DRAFT BACTERIA PROJECT 1TMDL (PENDING REsOLUTION No. R9·201 0-0001) ­~ 

-. . ,, 'w... , .....: , ,I 
, ­clechnlcal 

\ 
I: , ­ I "' 

­

" ' . . . ,i <Report }. ... .- ~- ",'\
{~Section Reason for Proposed Changes/Comments 

-~ 

Page SecHon TrtleJToplc 'C.o_mments/Proposed Chan~~ 
,, "'," """, ,',"" ' '' , 

1O. Legal Authority for TMDL Implementation Plan-No comment 

11. Implementation Plan 


Numeric Targets: wet weather consists of REC-1 single sample 
 It is recommended that the allowable number of
maximum WOOs and 22% allowable exceedance frequency.10011.2.2.1 Point Sources exceedance days be set based on the critical year as shownDry weather consists of REC-1 30.day geometric mean WOOs and 

in Tables 9-1 through 9-4c.0% exceedance frequency_
r-------------- ­

This assumption is invalid and several studies have shownNo surface runoff is assumed during dry weather) and therefore the 
that dry weather bacterial exceedances are also caused by11.2.2.1 Fourth bullet102 entire dry weather bacteria load is allocated to the MS4 
sources other than the MS4, such as birds. 
Please clarify this statement because the fourth bullet under 

IThe load reductions required to meet the mass-load based TMDLs, this heading explicitly states that gThe load reductions 
WLAsJ and LAs are based on reducing the loads compared to needed to meet the WLAs for point sources and the LAs for11.2.2.1 102 Load Reductions 
pollutant loads from 2001 to 2002: nonpoint sources are assumed to be achieved when the 

numeric targ~ts are met in the receiving waters." 
•. ,.CAFOs, and any other unidentified point sources were not 

Please clarify how these load allocations will be
assigned WLAs. which is equivalent to being assigned aWLA of11.2.2.1 103 Load Reductions implemented and verified. Izero." I 

-Revisions to the Basin Plan typically require substantial evidence 
and supporting documentation to inmate the Basin Plan 
Amendment process. Given the severely limited resources Please clarify the process for amending the Basin Plan,i 

! 
I 

Basin Plan 
available to the San Diego Water Board for developing Basin Plan including the amount of data necessary and the process to11.2.6 114 Amendments 
amendment projects, developing the evidence and documentationI petition the Regional Board. It would be beneficial toParagraph 2 
to initiate a Basin Plan amendment will be the responsibility of the schedule a TMDL re-opener to address proposed changes. 
dischargers andfor other parties interested in amending theI 

! 

: 
requirements or provisions im~lementing these TMDL~'::_.. _ ...__l___...____ ... __._'___ 
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AnACHMENT 
CITY OF SAN DIEGO COMMENTS ON PENDING RESOLUTION NO. R9-2010-0001 

. .'. ~ 

CITY'OF SAN DIEGO COMMENTS ON DRAfT BACTERIA PROJECT 1TMDL (PENDING RESOLUTION N,Q~ R9..2010-0(01) ' .c 
.: ·· c ~ '.' . , •. 

Technical 
Report 

'S.ection 

.,. 

Page S~tior:-. I1~,~rroplc 

Monitoring for TMDL 
Compliance and 
Compliance 
Assessment 

.' 

.'," ." ...•. ..., ~~as~~'tfQr~p.p.~~!d.,.~h,~,~g~99Tf11~I1~' :i;, 
. ------~--.----... 

Monitoring: wet weather monitoring at least once within 24 hours of 
the end of a stann event that occurs between October 1sl and April 
30tb. 

.... ... 
I ,. : 

...-_7 _I <. 

"-------. 
Comments/Proposed CHjnge.>"'. 

'. '.' . ' .•", .. '_ , " ',' .. ... ... .. . ., . "_ . " ' _,.. _ ,_-", .,":::::< '~~, " <. :i.:V~.> ~. : 
Sampling each wet weather event may be cost prohibitive, 
and a subset of wet weather events each year should be 
prescribed or allowed if dischargers wish to incorporate a 
prescribed monitoring program in their CLRP or BLRP. It is 
recommended that the number of wet weather monitoring 
events be set by the dischargers. 

11.3 116 

11.3 116 first complete bullet 
"Dry weather monitoring should occur at least on a monthly basis, 
and may be required weekly." 

At a minimum, to calculate a geometric mean, 5 samples 
per 30 days must be collected. Please define the process 
for using a singte monthly sample to assess TMDL 
compliance. 

11.3 119 Paragraph 2 Exceedance frequency calculation 
It is recommended that the TMDL should set the number of 
allowable exceedance days at a site instead of an 
exceedance frequency calculated every year. 

I 

11.3 119 Paragraph 3 30-day wet weather geometric mean 

nis recommended that the calculation of the 30-day 
geometric mean for compliance with the wet weather TMDL 
not include dry weather days. If separate dry day wet 
season exceedance criteria are set as recommended then 
the 30-day geometric mean should not be calculated. 

11.4.6 126 

Identification of 
Natural Versus 
Anthropogenic 
Sources of Bacteria 

Section 11.4.3 states: IIlndicator bacteria are used to measure the 
risk of swimmer illness because they have been shown to indicate 
the presence of human pathogens, such as viruses, when human 
bacteria sources are present." 
And: liThe risk of contracting a water-borne illness from contact with 
urban runoff devoid of sewage, or human-source bacteria is not 
known." 

It is recommended to use the identification of human versus 
non-human sources of bacteria since non-human bacteria 
sources have not been demonstrated to affect human health 
and the analysis is less costly. 

11.5.2 135 Paragraph 2 BLRPs or CLRPs are due to the Regional Board within 18 months 
The City of San Diego supports submission of the BLRPs 
and/or CLRPs 18 months after the TMDL effective date. 

11.5.2 136 
Tables 11-6 and 11-7 
Compliance 
Schedules . _-­

TMDL compliance must be achieved for both wet and dry weather 
10 years after TMDL effective date 

Please provide the rationale for changing the TMDL 
compliance schedule from 20 years to 10 years. 
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AnACHMENT 
CITY OF SAN DIEGO COMMENTS ON PENDING RESOLUTION No. R9-2010-0001 

CITY 0): SAN DIEGO COMMENTS ON DRAFT BACTERIA PROJECT 1TMDL (PENDING RESOLUTION No. R9·20t~~QQ01)-
technica. 

Report 
r-c '<{Section •. ~~9~ J ~ectlon TrtltlToplc t :;...:;,;.;;;.;c. c .:. :··:~~~.~.~9.;" ~ti~,t~R9.~~i~~!.~.~;~~~~.~mm~~IS CommentslProposed 9.~~"ges 

12. Environmental Analysis. Environmental Checklist, and Economic Factors-no comment 

13. Necessity of Regulatory Provisions-no comment 

14. Public Participation 

I The City of San Diego initiated contact with the Regional Board I It is recommended that the data collected in support of the 

Istaff beginning in during the first quarter of 2008. The following Tecolote TMDL be incorporated into the final TMDL prior to 
i meetings/projects occurred: I final adoption of the TMDL. 
i • City begins talking with Regional Board about Tecolote 

Phase f study 1st Quarter 2008
I
i 

• City requests data used in TMDL development for 
I comparison to Phase I study results - June 2008 

• 	 Final Tecolote Creek Phase I report produced - August 
2008NA I Tecolote Creek14 

• 	 City begins collaboration with SCCWRP (review of work 
plan) - September 2008 

• 	 City presents results of Phase I study and presents 
outline for Phase II study and asks for Regional Board 
input - October 9, 2008 

• 	 City presents preliminary results of Phase Hstudy to 

>--- ___l ___L______ • ~i:O;::rd ~::::Il~ ~~9rodUCed -June 2009 ______ I 
Appendix J -Wet Weather Model Configuration. Calibration and Validation I 

I	The· USGS stations used for hydrology calibration and validation 
are not representative of the Tecolote watershed. The selected existing exceedance frequency for wet weather be -~ 
stations are for very large watersheds, located far up the calibrated on Tecolote or similar type watershed. 

J Tecolote Creek watershed. or located in Riverside or Orange County. None of 
these stations adequately represent the features associated with 

NA 

Tecolote, such as size. topography. soil classification, and land use 
L _ _____......._..._____.......__j ......._...._ ...----.l r combination. 	 ..................1. 
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Appendix M- Wet Weather Model Hydrology Calibration and Validation Summary Statistics 

The "error in 10% highest flows" and Yerror in storm volumes" does It is recommended that the model be better calibrated in 
not meet the "recommended criteria" (stated as 15% and 20%, order to more accuratety represent the hydrology of San 

M 	
II NA C rb r t r r respectively) for the majority of the sites used for comparison during Diego. l 

! \' a I ra Ion s a IS ICS either the calibration period, validation period. or both periods. In I 
i some cases. the errors are two to three times greater than the I 
! recommended criteria. I 

I 
Appendix N- Comparison of Wet Weather Modeling Results to Observed Densities 	 I 

The LSPC model results do not accurately correlate to the I It is recommended that criteria be stated for the accuracy of I 
observed data (see tables on N-8 through N-14). Many of the Ithe model. and the model be calibrated so that. in general, . 

N NA Tables N-8 through N- model values are several magnitudes different from the observed I the modeled values meet the criteria. 
14 data. The model does not appear to be validated. Errors in the I 


pollutant model maybe related to the significant errors in the I
Ii hydrology model (see comments relating to Appendix M). I 

Appendix U- Response to Comments II 

I It is recommended that the land-use-specific water quality 
A comment was made regarding the use of land use specific water data that have been collected within the Teealote 

Appendix U-24 C t 306 i quality data and the implications to the TMDL WLAs. Wat:~hed be used for comparisons against model 
I U ommen i predictions. 
I 	 ! 

The comment was made that up to date land use data should be 

Appendix U-38 Comment 327 ~~;esponse was that San Diego Water Board Staff and Plea~e incl.ude the most current land use data in the TMDL 
U stakeholder.; should investigate the possibility when the final TMDL provide rationale for why newer data were not used. 

was being revised. 
A d' L' t f P The City of San Diego is not listed as having provided comments. "'j 
pp~n IX U-1 SiSb0 'trers~ns t Section 2- Comment Number and Categories lists the City of San Please add the City of San Diego to the list of contributors. I 

................................... u ml 109 ommen S Diego as providing comment. ..........._..._ .._._.._..___.._........_ I 
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! in a response to a query regarding the practicalities of a natural The inclusion of source identlflcalionsludies, togetherwith IAppendix iU-8 \ 
~ 

Comment 287 1 source exclusion approach, six categories are provided as a epidemiological studies would be impossible to attain bothU general framewor1t practically and financially. 
Recent investigations in Tecolote Creek watershed indicate 
that biofilm growth within the MS4 can comprise 

Comment was made regarding the impact of non-anthropogenicAppendix communities of fecal indicator bacteria, but that theseU-26 Comment 309 
bacteria sources on MS4 discharges. populations are rarely of fecal origin. Please provide 

methodology or process for how will these data be used 
under a natural source exclusion aQproach. 
The SWaCB response did not fully address the association 

U 

Comment was made regarding the use of REC-1 designationsAppendix between public health risk, designation and TMDLs. PleaseComment 310U-26 during storm events.U clarify the REC-1 deSignation during storm ~vents. 
- - - --- -- -- ------ - ------ "--- -­

I 1 
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CITY OF SAN 

MAYOR 

Randv V,H':pcl 

CITY COUNCIL 
Ja.:.k E, Dall:' 
Brian \V. Jnllcs 
John W. Minto 

Hal RYan January 22,2010 

CITY MANAGER 
Kcith Till 

flJlL 
Mr. D.a~Gibson 

Executive Officer 

California Regional Water Quality Control Board, San Diego Region 

9174 Sky Park Coul1, Suite 100 

San Diego, CA 92123 


Subject: 	 COlllments on Total Maximum Daily Loads for Indicator Bacteria Project I ­
Twenty Beaches and Creeks in the San Diego Region 

Dear Mr. Gibson: 

'The City of Santee, California ("City") respectfully submits this letter to the San Diego 
Regional Water Quality Control Board ("Regional Board") to convey the City's fonnal written 
comlnents on the Total Maxil11Ulll Daily Loads for Indicator Bacteria Project I Twenty Beaches 

. and Creeks in the San Diego Region ("TMDL"). 

Once adopted, the TMDL will have direct impacts on the activities of municipalities that 
own and operate Large Municipal Separate St0f111 Sewer Systelns (MS4s) in San Diego County. 
As a regulated Large MS4 operator, the City has an interest in the development of an effective 
and environmentally sound TMDL. The City has reviewed the TMDL and applauds the 
Regional Board's attempts to increase the level of water quality protection at beaches and creeks 
in the region. However, the City has significant concerns regarding several aspects of the 
TMDL, and the TMDL adoption process. The City is aware that the County of San Diego has 
also reviewed and will be submitting conmlents on the latest revisions to the TMDL. The City 
fully supports the County's conllnents and intends them to suppleJnent those set f011h below. 
Our suggested revisions are listed below. Additional comments regarding the need for these 
revisions is included in the attached COlnment table. 

SUGGESTED REVISIONS 

11: Revise the TMDL to set the baseline for dry weather flows and exceedances at 2001 
to 2002 levels. Revise the TMDL to allow ultimate cOInp1iance to be measured on a load 
reduction basis 

!!: Designate Forester Creek as a REC-2 water body, and revise the WLAs assigned to it 
based on this designation. Designate other inland surface waters including the San Diego River 

10601 Magnolia Avenue • Santee, California 92071 • (619) 258~4100 • \vww.ci.santee.ca.us oPrim.:.! on r,,<)',I<:d 1'011"'1' 
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as "Infrequently Used Full Body Contacf' water bodies, and revise the WLAs assigned for those 
bodies ba..')ed 011 the this designation. 

J,l: Revise the TMDL to clarify that the MS4 dischargers, including the City, will not be 
presumed responsible for all discharges to a water body if that water body is not meeting the 
TMDL's limits. Instead, the relevant. sections of the TMDL on pages A 52 through A 57 should 
be revised to state: 

If at the end of the TMDL compliance schedule the receiving waters exceed the 
30-day geometric Inean REC-l WQOs, the Regional Board will issue 
investigative orders, enforcelnent actions, WDRs, or conditional waivers of 
WDRs as necessary to detel111ine the source of the exceedallces. 

In addition Include "groundwater seepage" in the list of natural sources in the 
paragraph on A161abeled (c) Source Analysis. 

:U: Revise the maximUln loads and exceedance percentages for inland water bodies so 
that they are based on data frOln an inland reference systenl, and so that they reflect their 
frequency of use. 

~: Revise the TMDL so that a wet weather day is defined as any rain event 0.1 inch or 
greater and the following 72 hours 

!il: Revise the TMDL to anow a 3% exceedance frequency during dry weather uot11 a 
more appropriate fi'equency can be established based on data collected fi'0111 a reference system 
in the San Diego region 

11: Revise the last paragraph on page A 48 of the TMDL to state: 

The San Diego Water Board Inay issue subsequent investigative orders to confirm 
items in the BLRPs or CLRPs. The BLRPs or CLRPs 111USt be capable of 
achieving the WLAs for the bacteria TMDLs. The CLRPs may also include 
requirelnents designed to restore the beneficial uses in receiving waters for other 
ilnpairing pollutants in the watershed, and achieving the goals and objectives of 
any other water quality improvement projects included in the CLRPs within the 
tiIne frmne of the compliance schedule. 

ID.: Revise the method by which the City will be required to calculate the 30-day 
geometric mean so that the calculation method does not mix wet weather and dry weather data. 

21: Revise the TMDL to allow for a 20-year compliance timeline for the achievement of 
both wet and dry weather TMDLs. 

!ill: Remove all water bodies that are not listed on the CUITent 303(d) 11st for the San 
Diego Region, or are candidates to be removed from that list from the TMDL. 

ill: Revise the TMDL and its associated tec1ulical report to include a more in-depth 
analysis of the econOlnic costs the TMDL wi11 hnpose on the dischargers, including the cost of 
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designing, inlplelnenting, and maintaining pen11anent BMPs that extract and treat surface water 
for bacteria, and to give greater consideration to the present, and probable future beneficial uses 
ofwater bodies subject to the TMDL. 

CONCLUSION 

The City appreciates your attention to its comlnents and intends them to be a constructive 
part of the ongoing, open dialogue between the public and the Regional Board. Such a dialog is 
necessary to the development of an efficient and effective TMDL. The City is COlTIlTIitted to the 
goal of water quality hnprovement, and wants to work with the Regional Board to achieve that 
goal. To that end, if you should have any questions regarding this letter, or the City'S position on 
the TMDL, please do not hesitate to contact us. 

Sincerely, 

Pedro Orso-Delgado, P.It. 
Deputy City Manager/Iievelopment Services Director 
City of Santee, California 

EncI: Table 
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1 
Item 

Compliance 
should be 
measured 
on a load 
reduction 
basis to 
allow cities 
to 
implement 
and receive 
credit for 
effective 
BMPs that 
benefit the 
watershed 

I Comment 
TIle TMDL will require the City to establishUa baseline bacteria level from 

data gathered between 2001 and 2002. This is appropriate as it allows the cities to 
receive credit for any reductions achieved since that time. However, page A 54 of the 
TMDL states: 

For the dry weather TMDLs, availab1e historicallnonitoring data from 
the year 2002 to the effective date of these TMDLs should be used to 
calculate the "existing'~ dry weather exceedance frequency of the 30­
day geometric mean REC-I WQOs for each watershed. 

This language cont1icts with the 2001 to 2002 baseline established elsewhere 
in the TMDL. More importantly however, it would effectively punish the City for 
bacteria reductions it has made in the watershed since 2005. As the Regional Board 
is aware, the City has invested several million dollars restoring Forester Creek. The 
improvements in Forester Creek have resulted in reduced bacteria levels downstream 
of the restoration project. The City should not be punished for n1aking ilnprovemcnts 
in the watershed by being forced to comply with what wou1d amount to an artificially 
low discharge standard. The above quoted language should therefore be revised to 
set the baseline data used to calculate the ··existing" dry weather exceedance 
frequency at levels from 2001 to 2002. This will prevent the City from being 
punished for its efforts to improve regional water quality. 

The City is also concelned with how credit is allocated for restoration projects 
and other bacteria reducing best l1lanagement practices C~BMPs"). The decision to 
change the TMD L ~ s conlpliance measure from a load based lneasure to a 
concentration based measure cou1d preclude the use of future BMPs to reduce 
bacteria loads. In some cases the only effective BMPs to control bacteria require 

Su ested Revision 
Revise the TMDL to set 
the baseline for dry 
weather flows and 
exceedances at 2001 to 
2002 levels. Revise the 
TMDL to allow ultitnate 
compliance to be 
measured on a load 
reduction basis. 

I Federal Regulations allow a TMDL to "be expressed in terms of either mass per time, toxicity, or other appropriate measure." (40 C.F.R. § 130.2(i).) It is the 
City's position that this does not expressly authorize the Regional Board to issue a concentration based TMDL, and that by measuring ultimate compliance with 
the TMDL by bacteria concentration in the receiving waters, the Regional Board may be violating the Clean Water Act. 
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2 A 
heightened 
Rec-l 
Standard is 
being 
imposed on 
non-Rec-l 
water 
bodies 

removal and treatment, or diversion and treatment of water. Such BMPs reduce 
overall loads, but could increase concentrations in a given water body. This is 
especially true for inland creeks and streams that do not get the benefit of dilution 
from the ocean. Overall, the City and other potential dischargers need the flexibility 
to implement BMPs that will improve water quality throughout the region. To allow 
this, the TMDL should be revised to allow ultilnate compliance with the TMDL to be 
measured on a load reduction basis. l 

1 Federal Regulations allow a TMDL to "'be expressed in tenns of either mass per time; tOXICIty, or 
other appropriate measure." (40 C.F.R. § 130.2(i).) It is the City's position that this does not expressly 
authorize the Regional Board to issue a concentration based TMDL, and that by measuring ultimate 
compliance with the TMDL by bacteria concentration in the receiving waters, the Regional Board may 
be violating the Clean \Vater Act. 

The TMDL is imposing a Rec-l Designated Beach Area standard for a 
number of inland creeks and water bodies that do not warrant this designation. As a 
result, the TMDL will impose a heightened standard on these water bodies that is not 
necessary to protect the beneficial uses of these water bodies, or the environment in 
general. The TMDL recognizes that it is over-inclusive: 

some cases, the "'designated beach" category may be over­
protective of water quality because of the infrequent recreational use 
in the ilnpaired freshwater creeks. The recreational usage frequency in 
these fi'eshwater creeks tnay correspond to the '''nl0derately to lightly 
used areas~' category, which has an enterococci freshwater REC-I 
single sample maximUlTI WQO of 108 MPN/I OOmL. 

Before the less stringent enterococci single sample n1aximum saltwater 
REC-I WQO may be applied to a freshwater creek, the Basin Plan 
must be runended to designate a lower usage frequency (Le., 
H1noderately to lightly used area") for each freshwater creek. If 
information and evidence are provided to justify the "moderately to 

Designate Forester Creek 
as a REC-2 water body, 
and revise the WLAs 
assigned to it based on 
this designation. 
Designate other inland 
surface waters including 
the San Diego River as 
"Infrequently Used Full 
Body Contacf' water 
bodies, and revise the 
WLAs assigned for those 
bodies based 011 the this 
designation. 
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lightly used area" usage frequency for a freshwater creek, and the 
designated usage frequency the freshwater creek is amended to 
'\moderately to lightly used area" in the Basin Plan, the wet weather 
TMDLs that were calculated in a watershed that was nlodeled with a 
freshwater creek using the enterococci saltwater REC-1 WQOs can be 
iInplclllented instead. (TMDL, AlS.) 

This places an unnecessary burden on the Cities. The inland water bodies deemed 
likely to be designated as being lightly used should be treated as such anyway. Water 
bodies, including Forester Creek, for wh1ch there is no body contact, the 
shallow depth or lack of water prevents such contact, should be appropriately 
designated at REC-2. A high standard has been set to get these changes made in 
future. This would be an excessive diversion of resources froll1 ill1proving the water 
bodies that are going to be used by the public, to creeks that do not require the smne 
level of attention, sitnply to get the rcquirclnents at these unused creeks reduced. Not 
only is this a waste of resources, imposing this higher standard on inland surface 
bodies without evidence that it is necessary to achieve the water quality objectives is 
an abuse of discretion. 

Lastly, the TMDL dislnisses the over-inclusive nature of the designation of 
as high use areas on the grounds that a Basin Plan amendment would be 

required to allow the Regional Board to treat these water bodies in any other way. 
(TMDL A22.) The fact that the proposed TMDL is itself a Basin Plan Amendlnent 
appears to be lost in the luinutia. Sufficient evidence of the average daily and 
seasonal use of these water bodies could easily be provided by the regulated parties. 
The proposed TMDL therefore could, and should incorporate a new designation for 
all such water bodies, with new LAs and WLAs based 011 inland surface water data. 
These revisions should start with Forester Creek, which the TMDL now treats as a 
heavily used beach, but which in reality receives no body contact use. 

Page 3 of13 
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3 There is ItO 

meaningful 
Natural 
Source 
Exclusioll 

The TMDL does not include a meaningful natural source exclusion for 
discharges that cause exceedances of the TMDL lilnits. When a water body subject 
to the TMD L is not meeting the TMDL requirelnents, the City will be required to 
reduce its bacteria discharges, or prove that its discharges are not causing the 
exceedances. (TMDL A42, A53.) If neither condition is 111et, the City will be 
considered out of compliance with the TMDL. This is an unmanageable standard. 

Numerous uncontrollable sources of bacteria have been deen1ed "'controllable 
sources" in the TMDL. These sources include bacteria loads discharged from Low 
Density Residential, High Density Residential, Commerciaillnstitutional, 
Industrialrrransportation, Military, Parks/Recreation, and Transitional land use types 
that are included in the Municipal MS4s category. (TMDL AI7.) They also include 
bacteria loads discharged from Agriculture, Dairy/Intensive Livestock, and Horse 
Ranch land use types are included in the Agriculture category. (Id.) In many cases, 
the discharges from these sources will not come frOln end of pipe discharges from the 
City's MS4. The City will nevertheless be charged with controlling and/or 
demonstrating that these difficult to pinpoint sources are causing the exceedances. 

The City lacks the authority to regulate 1uany of the above listed sources. The 
natural sources, including some not listed above, are diffuse and ll1ay lie beyond the 
City's jurisdiction. Some of the other listed sources are state or local agencies. 
California law clearly limits a city's ability to regulate state agencies within its 
jurisdiction. (See CaL Gov. Code § 53091; see also Hall v. Taft (1956) 47 Cal.2d 177 
[holding that when the State engages in sovereign activities it is not subject to local 
regulations unless the California Constitution says it is, or the legislature has 
consented to it].) 

Pursuant to the Clean Water Act, background pollutant loads such as those 
listed above are to be included in a TMDL's load allocation and not attributed to 
point source dischargers. (See 40 C.F.R. § 130.2(g).) Moreover, the history of the 
Clean Water Act demonstrates that Congress and the EPA intended cities and other 

Revise the TMDL to 
clari fy that the MS4 
dischargers, including the 
City, will not be presumed 
responsible for all 
discharges to a water body 
if that water body is not 
meeting the TMDL's 
limits. Instead, the 
relevant sections of the 
TMDL on pages A 52 
through A 57 should be 
revised to state: 
Ifat the end of the TMDL 
compliance schedule the 
receiving waters exceed 
the 30-day geOlnetric 
111ean REC-l WQOs, the 
Regional Board will issue 
investigative orders, 
enforcement actions, 
WDRs, or conditional 
waivers ofWDRs as 
necessary to detennine the 
source of the exceedances. 
In addition Include 
"groundwater seepage tl in 
the list of natural sources 
in the paragraph on A 16 
labeled (c) Source 
Analysis. 
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4 M tLr:imu11l 
loads and 
exceedal,ce 
percelltages 
for inland 
water 

MS4 dischargers to regulate urban runoff rather than agricultural sources and other 
diffuse and non-point source discharges. Indeed, when issuing the MS4 Pennit 
regulations in 1990, EPA stated, "'it is the intent of EPA that [stormwater] 
lnanagement plans and other conlponents of the programs focus on the urbanized and 
developing areas of the county." (55 Fed. Reg. 47989, 48041 (Nov. 16, 1990).) The 
urban discharge focus is reflected in the San Diego Region Basin Plan which 
discusses the problem of stonnwater runoff in tenDS of urbanization and cites to EPA 
Guidance limiting regulation of stonnwater to urban sources. (See San Diego Basin 
Plan, pp. 4-78, 4-79.) Consequently, under both the Clean Water Act, and state law, 
the Regional Board lacks the authority require City to regulate discharges that are 
beyond its authority to control. 

As a practical lnatter, this standard is too high. It is not clear what proof of 
responsibility will be acceptable to the Regional Board to demonstrate that 
controllable sources have been removed. A 1110re efficient approach would be to 
classify all natura1 sources (including groundwater seepage) as natural sources) and if 
the bacteria lilnits are not being Inet at the end of the TMDL implelDentation period, 
verify the loads frOll1 natural sources as part of an overall source investigation that 
includes all potentially responsible dischargers. The presumption that City is 
responsible for all bacteria levels in a watershed 111USt be removed. Not only is such a 
presmnption impractical, but it holds the City responsible for natural conditions 
discharges from other entities in a mamler that would appear to violate state and 
federal law. 

TIle Inode1 upon which the TMDL is based relies on a limited data set that Revise the maxiInUlu 
focuses on exceedances at beaches and rivermouths. This data was extrapolated to loads and exceedance 
develop bacteria levels for inland locations without taking into account the different percentages for inland 
conditions at inland water bodies, including reduced flow a lack of tidal influence. It water bodies so that they 
is necessary to use data frOln inland creeks to assess the baseline percentage of are based on data fr0111 an 
exceedances for these locations, as it is likely these will be vastly different from those inland reference system, 
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bodies observed on the coast. In addition, data used frOlll inland sources should be used in I and so that they renect 
should have calculating the numeric targets, as the use of concentrations (particularly those their frequency of use. 
been collected at beaches and rivennouths) skew the targets to be attainable on the coast, 
developed but not inland, even if the loads inland are the same or less. 
with data 
from illiand 
water 
bodies, and 
need to be 
revised. - ­

5 I The 
---------------------------~------.-._r----'-----

a study of Revise the TMDL so 
definition of conditions at Leo Carrillo State Beach. The Regional Board used this date to a wet weather day is 
"Wet establish a frequency at which beaches and creeks covered by this TMDL are allowed defined as any rain event 
Weather" to exceed bacteria water quality objectives during wet weather. Excecdance 0.1 inch or greater and 
needs to be frequencies in the Leo Carrillo watershed were calcu1ated based on wet weather days following 72 hours. 
revb;ed to defined as rainfall events of at least "0.1 inch and the following 72 hours" (Resolution 
match 2002-002). 
relevant 
modeling contrast, the TMDL defines wet weather as "~rainfall events of 0.2 
data. inches or greater and the following 72 hours." It is sc1entifically invalid to apply the 

wet weather exceedance frequency observed at Leo Carrillo Beach to a TMDL that 
uses a different definition of wet weather days. The exceedance frequency for rainfall 
events greater than 0.2 inches is very like1y to be different than 22%. Wet weather 
days in this TMDL should be defined as "any rain event 0:1 inch or greater and the 
following 72 hours." 

6 A zero The TMDL will impose a zero exceedance discharge requirement on the City Revise the TMDL to 
exceedalJce during periods of dry weather. The zero exceedance discharge requirement is allow a 30/0 exceedance 
WLA is not problematic because the dry weather discharge litnitations are so low that they are not frequency during dry 
reasonahl reasonably achievable. This would be the case even if the City could control 100% of weather until a more 
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its dry weather discharges because other entities, including agricultural operations, appropriate frequency can 
natural groundwater seeps, and other state agencies contribute dry weather flows to be established based on 
the region's watersheds. One of the major underlying assumptions of the TMDL is data collected from a 
that these entities and land uses will not have dry weather flows. (TMDL, Finding reference system in the 
22.) San Diego region. 

assmnption fails to account for background discharges during 
weather that are uncontrollable by the Cities. Moreover, studies by the Southern 
California Coastal Water Research Project (SCCWRP) have shown that reference 
systems, including San Mateo Creek in San Diego County, contain natural flows 
during the dry season. (Ticfenthaler, L., E. Stein and G. Lyon. 2008. Fecal indicator 
bacteria levels during dry weather from Southe111 California reference streams. 
SCCWRP Annual Report, Costa Mesa, CA). In order to avoid the negative 
ramifications this assmnption, the TMDL needs to be revised to either: 1) raise the 
overall dry weather standard so that exceedances will not occur, or 2) allow a number 
of exceedance days, in an approach similar to the wet weather portions of the TMDL. 

There have been l1UlnerOUS eomlnents submitted on this issue throughout the 
TMDL development process. However it is worth reiterating that the basis for 
imposing this zero discharge requirement in the TMDL is legally and 
deficient, partlcularly when applied to inland surface water bodies. As stated above, 
studies by the Southen1 CalifOInia Coastal Water Research Project (SCCWRP) have 
shown that reference systetns, including San Mateo Creek in San Diego County, 
contain natural flows during the dry season. There is simply no basis for assuming 
that natural conditions do not result in dry weather flows. Moreover, by assUlning 
that all dry weather flows are caused by municipal discharges, the TMDL will hold 
the City responsible for controlling non-point sources of pollution, discharges that are 
beyond its responsibility under the Clean Water Act. 

Additionally, the City has no authority control discharges frOID other entities, 
including local agencies and Indian tribes, that may be contributing to dry weather 
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flows. California law applies a "rule of reason" to flood control issues that requires 
cities to accept surface water flows from neighboring property owners. (Locklin v. 

ofLafayette (1994) 7 Ca1.4th 327, 349.) Thus the City CaIIDot refuse to accept 
drainage from adjacent jurisdictions. The City likewise lacks authority over the 
conduct of state and local agencies within its jurisdiction. These entities are exempt 
from many conditions in the TMDL. (See Cal. Gov. Code § 53091; see also JJall v. 
Taft (1956) 47 Ca1.2d 177 [holding that when the State engages in sovereign activities 
it is not subject to local regulations unless the California Constitution says it is, or the 
legislature has consented to it].) 

The TMDL's attempt to hold the City responsible f()r such discharges is 
especially frustrating given that lnany of the entities ilnplicatcd by this requirement 
are required to obtain their own NPDES pen11its, and thus should be regulated 
directly by the Regional Board. The Regional Board's failure to regulate discharges 
from these entities should not be imputed to the City. The Regional Board's attempt 
to impose responsibility for these discharges on the City is arbitrary, capricious, and 
without justification. A quick solution to this could include allowing a 
exceedance frequency during dry weather, based on data fr0111 the Leo Carrillo Beach 
reference system, until a lnore appropriate frequency can be established based on data 
collected from a reference systelTI in the San Diego region. 

7 The Tl\fDL At the botton1 of page A48, the TMDL states that BLRPs or CLRPS "must be Revise the last paragraph 
implies that capable of achieving the WLAs for the bacteria TMDLS, restoring the beneficial uses on page A 48 of the 
BLRPs will receiving waters for other itnpairing pollutants in the watershed, and achieving the TMDL to state: 
require goals and objectives of any other water quality ilnprovement projects included in the The San Diego Water 
Cities to BLRPs or CLRPs within the time fimne of the c0111pliance schedule. ,. Board may issue 
develop subsequent investigative 
plans that According to other passages in the TMDL, BLRPs are intended to address orders to continn items in 
cover more only bacteria loads, and would not include the other itelns in the paragraph quoted the BLRPs or CLRPs. The 
than above. This appears to be a typographical en'or. Please revise this portion of the BLRPs or CLRPs must be 
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Bacteria. TMDL to clarify that the more cOlnprehensive requirements apply to CLRPs only. capable of achieving the 
WLAs for the bacteria 
TMDLs. The CLRPs may 
also include requirclnents 
designed to restore the 
beneficial uses in 
receiving waters for other 
impairing pollutants in the 
watershed, and achieving 
the goals and objectives of 
any other water quality 
improvement projects 
included in the CLRPs 
within the tilne frmne of 
the compliance schedule. 

8 I The process 
for 
developing 
the 
geometric 
mean is 
flawed and 
should be 
revised. 

The TMDL states that wet weather and dry weather sa1nples will be used 
together to calculate the wet weather 30-day geOlnetric mean and that no exceedances 
of the wet weather 30-day geometric mean are allowed. This methodology is flawed, 

30-day geOlnetric ll1ean should not be applied to wet weather samples but only to 
the dry weather condition. Moreover, wet weather and dry weather sanlples should 
not be c0111bined to calculate the 30-day geOlnetric lnean. The City therefore requests 
that the TMDL be revised to rell10ve the 3D-day geometric lnean requirement. 

Revise the Inethod by 
which the City will be 
required to calculate the 
30-day gCOlnetric mean so 
that the calculation 
nlethod does not mix wet 
weather and dry weather 
data. 

9 I TheTMDL 
compliance 
timelines 
need to be 

When the Regional Board originally adopted this TMDL in December 2007, 
the compliance timeline for achieving wet weather TMDLs was 20 years. In the 
currently proposed revised TMDL, the compliance timeline has been cut in half to 10 
years for all water bodies except Chollas Creek. The TMDL and Tentative Resolution 

Revise the TMDL to 
allow for a 20-year 
compliance timeline for 
the achievement of both 

Page 9 of 13 

Agenda Item 6. Supporting Document 6.



City of Santee Comments 

TMDL for Indicator Bacteria 


January 22, 2010 


revised. state that if dischargers sublnit a Comprehensive Load Reduction Plan (CLRP) Iwet and dry weather 
addressing mUltiple constituents in addition to bacteria, the cOlnpliance timeline may TMDLs. 
be extended to 20 years for achievement of wet weather TMDLs only_ There is no 
allowance for a timeline longer than 10 years for achieving the dry weather TMDLs. 
It is unclear why the compliance tin1eline for wet weather has been shortened to 10 
years for most water bodies. Given the scale, cOlnplexity, and cost of the stnlctural 
and non-structural solutions that will be needed to reduce bacteria loads to the 
required levels, 20 years is an aggressive timeline to expect compliance with either 
wet or dry weather TMDLs. The TMDL should be revised to allow for a 20~year 
cOlnpliance tin1cline for achievement of both wet and dry weather TMDLs. 

10 I Delisted If adopted, the TMDL will apply to a nUlnber of water bodies that are Remove all water bodies 
water not on the current Clean Water Act 303(d) list, or are candidates for deli sting. that are not listed on the 
bodies, and Including these water bodies in the TMD L will require resources to be allocated to cun'ent 303(d) list for the 
delisting plan itnplementation, plan development, and bacteria monitoring. It is Citis San Diego Region, or are 
candidate belief that resources used for TMDLs should be directed to where waters are candidates to be rC1110ved 
water in1paired. Moreover, including delisted water bodies in the TMDL would appear to that list from the 
bodies violate the Clean Water Act. TIv1DL. 
should be 
removed Section 303(d) of the Clean Water Act requires the State to develop a list of 
Jj·om the those water bodies for which the effluent limitations required by the CW A are not 
TMDL stringent enough to implenlent the applicable \vater quality objective. (33 USC § 

1313(d)(l)(A).) Section 303(d) further requires the State to establish a priority 
ranking for these water bodies, taking into account the severity of the pollution and 
the uses to be nlade of such waters. (Id.) Lastly, Section 303(d) requires the State to 
establish, and in accordance with their respective priOlity rankings, the total 
nlaxinlum daily load "for the waters identified in" the 303( d) list. The Clean Water 
Act does not allow for the development ofTMDLs that are not 011 a 303(d) list. 

Under the riWlt circumstances, the Regional Board may have the discretion to 
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amend its Basin Plan to impose restrictions related to any pollutant it deems 
necessary. However, any time the Regional Board imposes requirelnents more 
stringent than federal law, the Regional Board lntist con1ply with applicable state law 
requirements. (See City ofBurbank v. State Water Resources Control Bd. (2005) 35 
Ca1.4th 613.) In this case that Ineans cOlnpliance with California Water Code section 

13241, and 13263 (discussed below) and Article XIII B, Section 6 of 
California Constitution, which requires that any Regional Board requirements 
imposed on local government entities that are not explicitly required by federal la\v 
lnllst be funded by the state. (See County of Los Angeles v. Commission on State 
Mandates (2007) 150 CaLAppAth 915-916.) 

Practically speaking any water bodies that are not on the 303(d) 
candidates for deli sting from the 303(d) list should be removed 
There is no reason to impose monitoring and other progran1 related costs on 
dischargers for water bodies that arc not impacted for bacteria. Including these water 

in the TMDL would represent an abuse of discretion all the part of 
Regional Board. To avoid this outcome the City requests that the Regional Board 
remove £r0111 TMDL, specifical1y the table on page A12, those water bodies that 
are not listed on the current 303(d) list for the San Diego Region, or are candidates to 
be removed frOlll that 

11 I Water Code The Regional Board has 110t considered the factors required by Califonlia Revise the TMDL and 
sectioll Water Code sections 13000, 13241, and 13262. Any thne the Regional Board associated technical report 
13241 amends its Basin Plan, it must consider the following factors: 	 to include a lnore in-depth 

analysis of the economic factors were 
(a) Past, present, and probable future beneficial uses ofwater. I costs the TMDL will/lot 

adequately impose on the dischargers, 
(b) Environmental characteristics of the hydrographic unit under I including the cost ofconsidered 

consideration, including the quality of water available thereto. 	 designing, implelnenting, 

and maintaining 
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(c) 	 Water quality conditions that could reasonably be achieved through I permanent BMPs that 
the coordinated control of all factors which water quality in the I extract and treat surface 
area. water for bacteria, and to 

give greater consideration 
(d) 	 ECOl1Olnic considerations. to the present, and 

probable future beneficial 
need for developing housing in the region. uses of water bodies 

subject to the TMDL. 
(f) 	 The need to develop use recycled water. 

(Cal. Water Code § 13241.) 

Of the above listed factors, the econOlnic considerations can be the most 
difficult to navigate. In City ofBurbank v. State fVater Resources Control Bd. (2005) 
35 Ca1.4th 613, the California Supreme Court defined the economic impact associated 
with a Regional Board action as the "'discharger's cost of cOlnpliance." (Id. at 618, 

To date, the Regional Board has failed to conduct an adequate analysis of the 
factors listed in Water Code section 13241, including the economic ilnpacts to the 
City. As a the Regional Board has failed to fully consider the economic costs 
associated with the TMDL. The TtvlDL's only findings on economic impacts are as 
follows: 

35. 	Economic Analysis: The San Water Board considered 

the costs of the reasonably foreseeable nlethods of cOlnpliance 

with the load and wasteload allocations specified in these TMDLs. 

These compliance Inethods involve implementation of structural 

and non-structural controls. Surface water lTIonitoring to evaluate 

the effectiveness of these controls will also be necessary. 


Additional analysis in the TMDL Teclmical Report and other Appendices are 
IninilnaI and do not explicitly recognize that some form of diversion and treatment 
will be required to meet the zero discharge limitations for dry weather flows. Region-

Page 12 of 13 
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wide, costs associated with compJiance with the new TMDL are likely to run into the 
hundreds of millions of donars. Before the Regional Board imposes this obligation 
on the public, it needs to openly consider direct economic costs placed on 
discharger, including the City. 

TIle purpose of Water Code section 13241 is to ensure that the public has an 
opportunity to have an honest, open discussion about the ramifications, costs, and 
benefits of a Regional Board's decision to modify Basin Plan requirelnents. The far 
reaching nature of the TMDL is just one exalnple of why such factors need to be 
considered and discussed openly. Sidestepping these considerations not only violates 
Section 13241 but more ilnportantly denies the public opportunity to determine 
ran1ifications the TMDL could have for the region. The TMDL should 
include a more in-depth analysis the ecol1Olnic costs the TMDL 
dischargers, including the cost of designing, implelnenting, 111aintmmng 
pennanent BMPs that extract and treat surface water for The TMDL should 
also give greater consideration to the present, and probable future benetlcial uses of 
water bodies subject to the TMDL. As stated above, many inland surface water 
bodies are to the SaIne bacteria standards as heavily used public beaches. 
despite the they are not cUlTently, and are unlikely to ever be used in 
manner. 

Lastly~ any of the TMDL or its ilnplementation plan exceeds the 
requirelnents of federal law, are subject to Article XIII Section 6 of the California 
Constitution. Article XIII B requires that any Regional Board requirclnents imposed 
on local govemtnellt entities that are not explicitly required by federal law must be 
funded by the state. (See County of Los Angeles v. Commission on State lvlandates 
(2007) 150 Cal.AppAth 898, 915-916.) 
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City of Vista 


January 21, 2010 

Mr. Wayne Chiu 
California Regional Water Quality Control Board, 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 

Subject: City of Vista Comments on Revised TMDL for Indicator Bacteria, Project I ­
Twenty Beaches and Creeks in the San Diego Region (Including Tecolote Creek) 

Dear Mr. Chiu, 

The purpose of this letter is to express the City of Vista's support for the comments 
submitted by the County of San Diego related to the Revised TMDL for Indicator 
Bacteria, Project I - Twenty Beaches and Creeks in the San Diego Region (Including 
Tecolote Creek). 

The comments addressed by the County are: 
1. Definition of a rain event. 
2. No allowable exceedance frequency during dry weather. 
3. Basin Plan amendments. 
4. Monitoring for TMDL Compliance and Compliance Assessment. 
5, TMDL Compliance Timelines. 
6. Combining dry and wet data to calculate a wet weather geometric mean. 
7. Application of Total Coliform Water Quality Objectives to Creeks. 
8, Applicability of TMDL requirements to non-impaired waters . 
9. Assumption that all dry weather flows are anthropogenic. 

Specifically, the City is most concerned about #8. In the San Marcos HA, the City of 
Vista, as well as several other Copermittees, is listed as Responsible Parties. In this 
HA, the impairment is entirely within one jurisdiction and the responsibility for 
compliance and development of implementation plans should rest with that jurisdiction. 
As drafted, tbis table includes many jurisdictions that do not contribute drainage to the 
impaired water body. The table referenced is on page A59-62 of the draft resolution. 
The City respectfully requests that the Responsible Parties listed in the table be verified 
for accuracy prior to adoption. 

Pagelof2 
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Thank you for the opportunity to comment on the draft resolution and technical report. 
Please contact me at (760) 726-1340 x1373 with any questions. 

Sincerely, 

/4/4­
Paul Hartman 
Stormwater Program Manager 
Water Quality Protection Program 

cc; 	 Lawrence Pierce, Director of Engineering 
Sudi Shoja, Assistant Director of Engineering 
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Jess A. Carbajal,  Director 
 

OC Watersheds 
2301 N. Glassell St. 

Orange, Ca 
92865 

Telephone:  (714) 955-0600 
Fax:  (714) 955-0638 

 

 

January 25, 2010 
 
Dave Gibson, Executive Director 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego CA 92123-4340 
 
SUBJECT: Revised Total Maximum Daily Loads for Indicator Bacteria, Project I – Twenty 

Beaches and Creeks in the San Diego Region (Including Tecolote Creek) 
 
 Dear Mr. Gibson: 
 
The OC Public Works Department, OC Watersheds Program appreciates the opportunity to 
submit comments on the Revised Total Maximum Daily Loads for Indicator Bacteria, Project I – 
Twenty Beaches and Creeks in the San Diego Region (Including Tecolote Creek) (Revised 
Beaches and Creeks TMDL).  We have participated in the development of the Revised Beaches 
and Creek TMDL from the beginning of the project in 2004 and have remained active members 
of the Stakeholder Advisory Group.  We appreciate staff’s efforts to revise the TMDL and 
believe much progress has been made with the document.  However, there are several areas 
where the text requires clarification and edits to remain true to the understandings built 
between the stakeholders and Regional Board staff over the last six years.   
 
In an effort to keep the TMDL adoption process on a timely schedule, we have focused our 
attention on Tentative Resolution No. R9-2010-001 and Attachment A to Resolution No. R9-
2010-001, and where possible have formatted our comments as proposed errata.  Comments on 
the Revised Draft Final Technical Report “Revised Total Maximum Daily Loads for Indicator 
Bacteria Project I – Twenty Beaches and Creeks in the San Diego Region (Including Tecolote 
Creek) (Draft TSR) have been previously discussed with staff at the January 7, 2010 stakeholder 
meeting and are included here for inclusion in the administrative record. 
 
We also support and include for reference the comments submitted separately by the Cities of 
Laguna Niguel, Dana Point and San Diego. 
 
Comments and suggested errata: 
 

1. Tentative Resolution No. R9-2010-001, page 3, section 7. Relationship Between Bacteria 
and Pathogens, second sentence should be revised as follows: “Humans may be exposed 
to these waterborne pathogens through recreational water use or by harvesting and 
consuming filter-feeding shellfish in waters impacted by human sewage. Bacteria have 
been historically used as indicators of human sewage and associated pathogens because 
1) the presence of pathogens and the probability of disease are directly correlated with 

Agenda Item 6. Supporting Document 6.



January 25, 2010 
Mr. Dave Gibson 

the density of indicator bacteria in waters used for recreation or shellfish harvesting in 
waters known to be impacted by human sewage…” 

2. Tentative Resolution No. R9-2010-001, page 6, section 15. Bacteria Impaired Waters 
Included in Revised Bacteria TMDLs Project I Table and Attachment A, page A1 table:  
The table should be revised to include the specific areas of impairment designated in the 
original 2002 Clean Water Act §303(d) list as shown below: 

 

 

Watershed  Type of 
Listing  Waterbody Name a  

Number 
of 

Listings  

Impairment located 
at

Creek  San Juan Creek   
Estuary  San Juan Creek (mouth)   

Lower San Juan 
HSA (901.27)  

Shoreline  

Pacific Ocean Shoreline, Lower 
San Juan HSA b  

3 
North Beach Creek, San Juan 
Creek (large outlet), 
Capistrano Beach, South 
Capistrano Beach at 
Beach Road. 

 

3. Tentative Resolution No. R9-2010-001, page 6, section 15. Bacteria Impaired Waters 
Included in Revised Bacteria TMDLs Project I; and Attachment A, page A1, second 
paragraph should be revised as follows:  “…The TMDLs that have been developed for 
the Pacific Ocean shorelines are assumed to be applicable to all the beaches located on 
the shorelines of areas which were designated as and remain impaired in the hydrologic 
subareas (HSAs), hydrologic areas (HAs), and hydrologic units (HUs) listed above.  It is 
recognized that several shoreline areas have been recommended for de-listing in the 
2008 Clean Water Act Sections 305(b) and 303(d) Integrated Report for the San Diego 
Region approved by the San Diego Water Board on December 16, 2009.  As long as 
water quality objectives are met at shoreline locations, these TMDL requirements will 
not apply and compliance and monitoring will be maintained through NPDES Permits 
and Waste Discharge Requirements. 

4. Tentative Resolution No. R9-2010-001, page 9, section 19. Sources of Bacteria, second 
paragraph, 4th sentence should be revised as follows:  “…Some Ddischarges of bacteria 
from the Municipal MS4s, Caltrans, and Agriculture land use categories are assumed to 
be anthropogenic in origin and considered controllable.  Some discharges from the 
Municipal MS4s may result from natural sources and transported through pipes and 
conveyance channels via infiltrating groundwater and are not considered controllable.” 

5. Tentative Resolution No. R9-2010-001, page 10, section 22. Allocation of TMDLs to Point 
Sources and Nonpoint Sources, second paragraph should be revised as follows:  “For 
When the dry weather TMDLs were originally calculated, a major underlying 
assumption is was that there is no discharge of surface runoff, thus no discharge of 
bacteria, expected from land uses associated with the Caltrans, Agriculture, and Open 
Space land use categories during dry weather. Because no discharge of surface runoff is 
was expected from these land use categories during dry weather, they were assigned 
dry weather WLAs and LAs of zero.  The dry weather TMDLs were assigned entirely to 
the Municipal MS4s land use category as dry weather WLAs, meaning only discharges 
of bacteria loads to the receiving waters are expected or allowed from the Municipal 
MS4s land use category during dry weather.” 
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6. Tentative Resolution No. R9-2010-001, page 13, section 29 should be revised as follows: 
“Compliance with WLAs and LAs: Ultimately, the TMDLs in the receiving waters will 
be met when the dischargers responsible for controllable sources meet their assigned 
WLAs and LAs and natural sources of bacteria and resulting exceedences are accounted 
for. When all discharges from controllable sources meet their assigned WLAs and LAs, 
the beneficial uses in the receiving waters should be restored and compliance with the 
TMDLs should be achieved. The TMDLs are calculated based on numeric targets 
consisting of the numeric bacteria REC-1 WQOs and allowable exceedance frequencies. 
Discharges from controllable sources that can meet the numeric bacteria REC-1 WQOs 
and allowable exceedance frequencies in their effluent are not expected to cause 
exceedances of the numeric targets in the receiving waters. However, exceedences may 
occur from natural sources in wet and dry weather.  The Southern California Coastal 
Water Research Project (SCCWRP) has produced technical reports examining dry 
weather fecal indicator bacteria levels in natural reference creeks throughout Southern 
California from May 2006 – May 2007.  Findings include a total of 18.2% of the fecal 
indicator bacteria samples from the sites exceeded daily (single sample) water quality 
standards and a total of 39% of enterococcus samples exceeded the 30-day geomean 
objectives. If the TMDLs are attained in the receiving waters, the assumption will be that 
the controllable sources are in compliance with their assigned WLAs and LAs. 
Otherwise, the dischargers responsible for controllable sources of bacteria must provide 
evidence and demonstrate to the San Diego Water Board that their discharges are not 
causing exceedances of the numeric WQOs and allowable exceedance frequencies in the 
receiving waters.” 

7. Tentative Resolution No. R9-2010-001, page 15, section 35. Economic Analysis:  The 
section should indicate whether the San Diego Water Board considers the estimated 
$50,000 - $973,000,000 to treat 10% of a watershed reasonable and acceptable.  Even the 
cursory economic analysis that was conducted for this TMDL predicts astronomical 
costs of compliance given the modeled reductions needed for dry and wet weather. 

8. Attachment A, page A14, footnote 5 should be revised as follows:  “Available water 
quality data from the San Diego Reference Systems when the TMDL modeling was 
conducted indicated that exceedences of the single sample WQO during dry weather 
conditions were uncommon.  Furthermore, it was assumed if the exceedence of the 
single sample WQOs during dry weather is was unlikely, exceedences of the geometic 
mean are were even more unlikely.  Subsequently the Southern California Coastal Water 
Research Project (SCCWRP) has produced technical reports examining dry weather fecal 
indicator bacteria levels in natural reference creeks throughout Southern California from 
May 2006 – May 2007.  Findings include a total of 18.2% of the fecal indicator bacteria 
samples from the sites exceeded daily (single sample) water quality standards and a 
total of 39% of enterococcus samples exceeded the 30-day geomean objectives. Data from 
the two studies clearly show that a 0 percent allowable exceedance frequency for either 
the single sample or geomean WQO is not supported by current scientific data.”   

9. Attachment A, page A15, first paragraph should be revised as follows: “…The 
“designated beach” usage frequency has the most conservative and protective lowest 
enterococci REC-1 WQOs in the Basin  Plan.”  This change is appropriate since the same 
level of risk protection is provided by each of the enterococcus REC-1 WQOs based on 
the usage frequency of the location.  The standards provide swimmers at low use 
beaches have the same level of protection as those at high use beaches. 
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10. Attachment A, page A16; second table, footnote c should be revised as follows:  “Total 
Coliform 30-day geometric mean WQO for REC-1 at beaches and the point in creeks that 
discharge to beaches.”  This change is appropriate because the Basin Plan does not 
contain Total Coliform standards for freshwater creeks. 

11. Attachment A, page A16, (c) Source Analysis should be revised as follows:  “In rural and 
undeveloped areas, bacteria are assumed to be washed off the land surface primarily by 
wet weather flows directly to surface waters.  However, SCCWRP Technical Report 542 
examined dry weather fecal indicator bacteria levels in natural reference creeks 
throughout Southern California from May 2006 - May2007 and documented exceedences 
of both single sample and geometic mean REC-1 WQOs when surface flows from 
precipitation did not occur. Discharges from…” 

12. Attachment A, page A19, (1) Concentration Based TMDLs should be revised as follows:  
“An allowable exceedence frequency is included as part of the wet weather numeric 
target…” 

13. Attachment A, page A37, (A) Point Sources, Numeric Targets, third bullet should be 
revised as follows:  “The numeric targets for dry weather TMDLs consist of the REC-1 
30-day geometric mean WQOs and a 0 percent allowable exceedence frequency.  In 2007 
SCCWRP produced technical reports examining dry weather fecal indicator bacteria 
levels in natural reference creeks throughout Southern California from May 2006 – May 
2007.  Findings include a total of 18.2% of the fecal indicator bacteria samples from the 
sites exceeded daily (single sample) water quality standards and a total of 39% of 
enterococcus samples exceeded the 30-day geomean objectives. Data from the two 
studies clearly show that a 0 percent allowable exceedance frequency  for either the 
single sample or geomean WQO is not supported by current scientific data and an 
allowable exceedence frequency for dry weather WQOs should be considered.” 

14. Attachment A, page A41, first paragraph should be revised as follows:  “The available 
data reported by the Phase I MS4s and the results of the technical TMDL analysis 
indicate that discharges into and from MS4s are may be in violation of the discharge 
prohibitions and receiving waters limitations above if said discharges come from 
controllable anthropogenic sources.  It has yet to be determined what portion of 
discharges into and from MS4s originate from natural, uncontrollable sources and 
processes.” 

15. Attachment A, page A41, last bullet should be revised as follows:  “Compliance schedule 
for Phase I MS4s to attain, to the maximum extent practicable (MEP), the MS4 WLA and 
TMDLs in the receiving waters.” 

16. Attachment A, page A41, last paragraph should be revised as follows:  “The Phase I 
MS4s will be required to submit Bacteria Load Reduction Plans (BLRPs) or 
Comprehensive Load Reduction Plans (CLRPs) outlining a proposed BMP program that 
will, to the MEP, be capable of achieving the necessary load reductions required to attain 
the TMDLs in the receiving waters…” 

17. Attachment A, page A42, first paragraph should be revised as follows:  “Ideally, the 
Phase I MS4s and Caltrans will develop and coordinate the elements of their BLRPs and 
CLRPs together in watersheds where both entities contribute to the water quality 
problem.”  

18. Attachment A, page A44, 4th paragraph should be revised as follows:  “Because POTWs 
and wastewater collection systems have been assigned WLAs of zero, no discharges of 
bacteria are expected or allowed under the wet weather TMDLs or dry weather TMDLs.  
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If discharges of bacteria from POTWs and/or wastewater collection systems do occur as 
a result of sanitary sewer overflows and result in WQO exceedences, these exceedences 
will not apply to other dischargers compliance status.”  This change is appropriate 
because it is reasonably foreseeable that accidental discharges from POTWs and/or 
wastewater collection systems may occur and the resulting WQO exceedences should 
not contribute to findings of non-compliance of dischargers unrelated to the POTW or 
wastewater collection system. 

19. Attachment A, page A50, (i) Monitoring for TMDL Compliance and Compliance 
Assessment, second sentence should be revised as follows:  “When all discharges from 
controllable sources meet their assigned WLAs and LAs, natural sources of bacteria are 
accounted for, and the numeric targets…” 

20. Attachment A, page A50, (i) Monitoring for TMDL Compliance and Compliance 
Assessment, first bullet should be revised as follows:  “If exceedences of the receiving 
water limitations are observed in the monitoring data, additional monitoring locations, 
or other source identification tools must may be added to identify the sources causing 
the exceedences, if the cause is unknown.  An adequate number of additional 
monitoring locations and frequency of monitoring must be added to identify the sources 
causing the exceedences in the receiving water.  The additional monitoring locations or 
other source identification tools must may also be used to demonstrate that the bacteria 
loads from the sources identified have been addressed and are no longer causing 
exceedences in the receiving waters. 

21. Attachment A, page A50, (i) Monitoring for TMDL Compliance and Compliance 
Assessment, second bullet should be revised as follows:  “If exceedences of the receiving 
water limitations are observed in the monitoring data, additional monitoring locations, 
or other source identification tools must may be added to identify the sources causing 
the exceedences, if the cause is unknown.  An adequate number of additional 
monitoring locations and frequency of monitoring must be added to identify the sources 
causing the exceedences in the receiving water.  The additional monitoring locations or 
other source identification tools must may also be used to demonstrate that the bacteria 
loads from the sources identified have been addressed and are no longer causing 
exceedences in the receiving waters.” 

22. Attachment A, page A50, (i) Monitoring for TMDL Compliance and Compliance 
Assessment, third bullet:  “Wet weather monitoring following two storms per rainy 
season (i.e., October 1 through April 30) should occur at least once within 24 hours of the 
end of athe storm event that occurs during the rainy season (i.e., October 1 through 
April 30). 

23. Attachment A, page A53, first paragraph should be revised as follows:  “Discharges 
from other sources (i.e., Caltrans, Agriculture, POTWs, Wastewater Collection Systems, 
and Open Spaces) during dry weather are not expected and/or not allowed (i.e., WLA = 
0 or LA = 0).  If discharges of bacteria from these sources do occur and result in WQO 
exceedences, these exceedences will not apply to other dischargers (i.e., MS4s) 
compliance status.” 

24.  Attachment A, page A53, 2. Compliance with Wet Weather TMDLs, first paragraph 
should be revised as follows:  “At the end of the wet weather TMDL compliance 
schedule, the bacteria densities in the receiving waters for all wet weather days cannot 
exceed the single sample maximum REC-1 WQOs more than the allowable exceedence 
frequency.  In addition, the bacteria densities must be less than or equal to the 30-day 
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geometric mean REC-1 WQOs 100 percent of the time (i.e., both dry and wet weather 
days in a 30-day period shall not exceed the 30-day geometric mean REC-1 more than 0 
percent of the time). “ This change is appropriate because wet weather TMDL 
compliance is based upon an allowable 22% single sample exceed frequency not the 30 
day geometric mean with no exceedance frequency. 

25. Attachment A, page A54, third paragraph should be revised as follows:  “If controllable 
sources other than dischages from the municipal Phase I MS4s are identified before or 
after the end of the wet weather TMDL Compliance Schedules as causing the 
exceedences, the identified exceedences will not apply to the MS4s compliance status, 
and those controllable sources will be responsible for reducing their bacteria loads 
and/or demonstrating that discharges from those sources are not no longer causing the 
exceedences.” 

26.  Attachment A, page A54, fourth paragraph should be revised as follows: “…Progress 
can be demonstrated with reductions in exceedence frequencies in the receiving water, 
reductions in flows to the receiving water, iterative implementation of BMPs or other 
metrics, until the allowable exceedence frequencies ultimately are achieved at the end of 
the TMDL Compliance Schedules.” 

27. Attachment A, page A54, 1. Measuring Progress Toward Attaining Dry Weather 
TMDLs:  “For the dry weather TMDLs, available historical monitoring data from the 
year 2002 to the effective date of these TMDLs should be used to calculate the “existing” 
dry weather exceedence frequency of the 30-day geometric mean REC-1 WQOs for each 
watershed.”  Calculating the “existing” dry weather exceedence frequency with data 
beyond 2002 will wipe out any recognition of the progress and iterative BMPs achieved 
under MS4 programs and other watershed initiatives from 2003 to the present.  The 
County and cities have been working diligently on reducing bacteria loads from the 
initial 303(d) listings and deserve the compliance credit and recognition of these efforts 
and the related significant financial investment. 

28. Attachment A, page A57, (j) TMDL Compliance Schedule, first paragraph, last sentence 
should be revised as follows:  “After the controllable sources achieve their assigned 
WLAs and LAs and natural sources of bacteria are accounted for, the TMDLs in the 
receiving waters will be met and beneficial uses restored. 

29. Attachment A, page A57, (j) TMDL Compliance Schedule, second paragraph, first 
sentence should be revised as follows:  “Until the dischargers achieve their assigned 
WLAs and LAs and natural sources of bacteria are accounted for, the beneficial uses of 
the waterbodies addressed by this project will likely remain impaired, and the 
dischargers will continue violating one or more Basin Plan waste discharge prohibitions. 

30. Attachment A, page A65, first paragraph, second sentence should be revised as follows:  
“Several of the segments or areas in the list aboveThe following segments or areas have 
been proposed for delisted delisting for one or more indicator bacteria species or  
redefined in the 2008 303(d) List by the San Diego Water Board: 
Pacific Ocean Shoreline, San Joaquin Hills HSA, at Crescent Bay Beach 
Pacific Ocean Shoreline, Laguna Beach HSA, at Bluebird Canyon 
Pacific Ocean Shoreline, Laguna Beach HSA, at Dumond Drive at Victoria Beach 
Pacific Ocean Shoreline, Laguna Beach HSA, at Laguna Beach at Cleo Street 
Pacific Ocean Shoreline, Laguna Beach HSA, at Laguna Beach at Laguna Hotel 
Pacific Ocean Shoreline, Laguna Beach HSA, at Laguna Beach at Main Beach 
Pacific Ocean Shoreline, Aliso HSA, at Aliso Beach –middle 
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Pacific Ocean Shoreline, Aliso HSA, at Aliso Beach –north 
Pacific Ocean Shoreline, Aliso HSA, at Blue Lagoon 
Pacific Ocean Shoreline, Dan Point HSA, at Aliso Beach at West Street 
Pacific Ocean Shoreline, Dan Point HSA, at Dana Strands Surfzone at Dana Strands Rd 
Pacific Ocean Shoreline, Dan Point HSA, at Salt Creek outlet at Monarch Beach 
Pacific Ocean Shoreline, Dan Point HSA, at South of Salt Creek outlet at Salt Creek 
Service Road 
Pacific Ocean Shoreline, Dan Point HSA, at Table Rock 
Pacific Ocean Shoreline, Dan Point HSA, at Thousand Steps Beach 
Pacific Ocean Shoreline, Lower San Juan HSA, at North Beach Creek 
Pacific Ocean Shoreline, San Clemente HA, at Capistrano Shores at North Ole Hanson 
Beach 
Pacific Ocean Shoreline, San Clemente HA, at Riviera Beach 
Pacific Ocean Shoreline, San Clemente HA, at San Clemente City Beach at Linda Lane 
Pacific Ocean Shoreline, San Clemente HA, at San Clemente City Beach at Mariposa 
Lane 
Pacific Ocean Shoreline, San Clemente HA, at San Clemente City Beach at Pier 
Pacific Ocean Shoreline, San Clemente HA, at San Clemente City Beach at South 
Trafalgar St Beach 
Pacific Ocean Shoreline, San Clemente HA, at San Clemente City Beach at South 
Trafalgar Canyon outlet 
Pacific Ocean Shoreline, San Clemente HA, at South Capistrano Beach at Beach Road 
Pacific Ocean Shoreline, San Clemente HA, at South Capistrano County Beach 
“…also include delist segments in San Diego County. 

31. Attachment A, page A65, first paragraph, last sentence should be revised as follows:  
“The TMDLs that address the creeks and Pacific Ocean shorelines identified in the 2002 
303(d) List are assumed to be applicable to all the beaches located on the shorelines of 
the hydrologic subareas (HSAs), hydrologic areas (Has), and hydrologic units (Hus) 
listed above, or as listed individually in the 2008 and future 303(d) Lists. 

32. Attachment A, page A70, (k) TMDL Implementation Milestones table:  revise the date As 
needed after effective date to “5 years after effective date” for the following 
Implementation Actions: 

14. Amend discharge conditions of appropriate waivers to be consistent with the 
requirements for complying with the TMDLs and Agriculture LAs; 
15. Issue individual or general WDRs or Basin Plan prohibitions consistent with the 
TMDLs and LAs for controllable nonpoint sources discharges not eligible for 
conditional waivers; 
17. Enroll Phase II MS4s identified as significant sources of bacteria to receiving 
waters under State Water Board general WDRs and NPDES requirements; 
18. Issue individual or general WDRs and NPDES requirements consistent with the 
TMDLs and WLAs for specific Phase II MS4s or category of Phase II MS4s; 
19. Take enforcement actions against controllable point sources and nonpoint 
sources to attain compliance with the WLAs and LAs. 

These changes are appropriate since the assumption that the MS4s are the largest 
discharger of bacteria has been made based on the MS4s being the only dischargers 
currently required to submit monitoring data for their dischargers.  A timely 
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commitment to investigate and address discharges from known entities, such as Phase II 
MS4s and Agriculture is needed to ensure that TMDL reductions and timelines are met. 

33. Draft Technical Staff Report (TSR), Section 1 Executive Summary, page 4, 5th paragraph, 
1st line states:  “For the dry weather TMDLs, the discharges and bacteria loads from land 
uses associated with CalTrans, Agriculture and Open Space land uses are expected to be 
zero.  This is because there is no flow source that is expected during dry weather to 
wash off of these land uses.” And Draft TSR, Section 1 Executive Summary, page 6, 
Numeric Targets 3rd bullet:  “The numeric targets for dry weather TMDLs consist of the 
REC-1 30-day geometric mean WQOs and a 0 percent allowable exceedence frequency.”  
These statements are not supported by current scientific studies completed by SCCWRP.  
See comments 6, 8, 11, and 13 above.  All references to a 0 percent allowable exceedence 
frequency in dry weather should be removed. 

34. Draft TSR, Section 1 Executive Summary, page 7, Allocations 6th bullet:  The assumption 
that there is no runoff from agricultural land is unsupported and highly suspect give 
practical experience. 

35. Draft TSR, Section 1 Executive Summary, page 7, Allocations 7th bullet #1:  Just because 
a source is subject to regulation does not mean that it is controllable. 

36. Draft TSR, Section 1 Executive Summary, page 8, Load Reductions, 1st paragraph states:  
“The WQBELs will likely consist of receiving water limitations (based on the numeric 
targets) and require the implementation of a BMP program to achieve the TMDLs in the 
receiving waters….Ideally, the Phase I MS4s and CalTrans will develop and submit their 
BLRPs or CLRPs together.”  This is a significant revision from the previous version of 
the TMDL and from the assurances given to members of the Stakeholder Advisory 
Group that the WQBELs would consist of an iterative BMP program. 

37. Draft TSR, Section 2 Introduction, page 16, 3rd paragraph – The text should include a 
discussion of the Natural Sources Exclusion. 

38. Draft TSR, Section 3, Problem Statement, pg 21 – “The listing of Pacific Ocean shorelines 
on the 2002 303(d) List are assumed to be applicable to all beaches located on the 
shorelines of the HSAs and HAs listed above”.  This assumption is baseless.  The 2002 
list specifically indicated the beaches that are impaired.  This assumption is also 
inconsistent with the Stormwater Monitoring Coalition recommendations for the limited 
coastal area representative of coastal monitoring locations. 

39. Draft TSR, Section 4 Numeric Target Selection, pg 32 states: “The natural sources 
exclusion approach can only be used to account for exceedences of bacteria WQOs after 
the responsible dischargers demonstrate that all anthropogenic sources have been 
eliminated…”  In next paragraph the text states “…the natural sources exclusion 
approach also requires control of indicator bacteria from anthropogenic sources…” 
(emphasis added).  It is our understanding from discussions with Deborah Jayne your 
staff that the Natural Sources Exclusion Approach requires control, not elimination of 
anthropogenic sources.  The text should be revised accordingly. 

40. Draft TSR, Section 11 Implementation Plan, page 147, bottom paragraph should be 
revised as follows:  “Existing dischargers are may be violating one or more of these 
Basin Plan prohibitions. 
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JOHN L. SNYDER
DIRECTOR

6.slurnhg of Fuo piegu
DEPARTMENT OF PUBLIC WORKS

52OI RUFFIN ROAD, SUITE D
sAN D|EGO, CALIFORNIA 92123-4310

(8s8) 694.2055 FAx: (858) 694-8928
Web Site: www.sdcounty.ca.gov/dpw/

January 22,2010

Dave Gibson, Executive Officer
San Diego RegionalWater Quality Control Board
9174 Sky Park Court, Suite 100
San Diego CA92123-4340

RE: REVISED BACTERIA TMDL, PROJECT I FOR BEACHES AND CREEKS

Dear Mr. Gibson:

Thank you for the opportunity to comment on the Revrsed Total Maximum Daily Loads
for lndicator Bacteria, Project /. We feel strongly that the enclosed comments and
suggestions for change are all reasonable and, if incorporated, would allow the TMDL to
move fonruard after many years of delay. lt is not our intention to further delay
development or implementation of the TMDL. However, we must emphasize how critical
it is that the TMDL be based on sound science and contain a reasonable process for re-
visiting assumptions once better data become available. This TMDL is unprecedented in
its scale. It addresses 20 different water bodies and a total watershed area of over
1,700 square miles. As a large municipality with jurisdiction in multiple watersheds
affected by the TMDL, the County is keenly interested in ensuring that the TMDL allows
us to move fonryard with cost-effective implementation approaches based on sound
science and reasonable expectations for success. We hope you find our suggestions
useful.

Please contact Todd Snyder, Watershed Planning Manager, at (858) 694-3482 or
todd.snvder@sdcountv. ca.oov, with q uestions about these com ments.

Sincerely,

Cid Tesoro, LUEG Program Manager
Department of Public Works

RICHARD E. CROMPTON
ASSISTANT DIRECTOR

Kids o The Environment o Safe and Livable Communities
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County of San Diego Comments and Proposed Changes to the Revised Bacteria TMDL, Project I
January 22,2010

Issue Comments Proposed Change(s)

1. A stronger commitment to and
timeline for future TMDL revisions
are necessary.

The TMDL recognizes that revisions to the Basin
Plan may be necessary in the future (page A49).
However, because this TMDL is founded on several
critical assumptions, and because studies with
bearing on these assumptions are either planned,
ongoing, or already complete, stronger language
should be included in the Basin Plan amendment to
require a more specific commitment to and timeline
for revising the TMDL to ensure that it is consistent
with the most current science and available data
from the San Diego region. The following is a
representative sample of the critical TMDL
assumptions that warrant reconsideration in the near
future:

1. Exceedance frequencies observed at areference
beach are used to establish allowable exceedance
frequencies for inland surface waters (creeks),
where less mixing, reduced salinity, and other
factors are expected to yield higher bacteria
densities, even under natural conditions. Studies
conducted by the Southern Califomia Coastal
Waters Research Project (SCCWRP) subsequent to
the2002 data set used to develop this TMDL show
that reference creek exceedances are substantially
higher than reference beach exceedances during
both wet and dry weather.

2. All flows and bacteria loads during dry weather
are assumed to be anthropogenic and the
responsibility of Phase I MS4s to reduce. SCCWRP
studies show that reference creeks in southern
California often flow during dry weather, even in

A paragraph should be added at the end of Chapter
7 Section (Ð(7) of the proposed Basin Plan
amendment (page 450) stating: "Any study
conducted following the procedures outlined in this
paragraph will be considered by the San Diego
Water Board during the time period specified in
Table (Insert Table Number) TMDL
Implementation Milestones".

A row should be added to the TMDL
Implementation Milestones Table (page 469) to
state:

Implementation Action: San Diego V/ater Board
will reconsider the TMDL to include results of
any optional special studies and water quality
monitoring data completed by the responsible
entities and revise numeric targets, WLAs, LAs
and the implementation schedule as needed.

Responsible Parties: San Diego Water Board

Date: Within five years of the effective date of
the TMDL or within one year of receipt of final
study results, whichever is later
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County of San Diego Comments and Proposed Changes to the Revised Bacteria TMDL, Project I
January 22,2010

Issue Comments Proposed Change(s)

the absence of anthropogenic inputs.

3. Dischargers other than Phase I MS4s do not need
to reduce bacteria loads in order to meet water
quality objectives in the receiving waters.
Monitoring required by this TMDL may show that
non-Phase I MS4 dischargers must reduce bacteria
loads in order to meet concentration-based
objectives in receiving waters.

4. US EPA will publish updated bacteria standards
for receiving waters no later than20l2. This TMDL
may need to be revised to incorporate the latest
scientific information as reflected in EPA's revised
standards.

2. Compliance monitoring under the
TMDL should not be the sole
responsibility of Phase I MS4s.

The entire compliance monitoring burden under the
TMDL has been placed on Phase I MS4 dischargers,
including monitoring necessary to identify the
contributions of non-Phase I MS4 dischargers, some
of which are even assigned wasteload allocations
(WLAs) or load allocations (LAs) under this TMDL
(i.e., Caltrans and agriculture). (see pages A50-454)

At a minimum, the paragraph beginning "Because
the Phase I MS4s are located at the base of the
watersheds ..." should be written to specify that all
dischargers assigned V/LAs and LAs under this
TMDL are required to participate in compliance
monitoring.

3. The definition of a rain event
should be changed from 0.2 inch to
0.1 inch.

Data from a study at Leo Carrillo Beach (a reference
watershed in Los Angeles County) are used to
establish a frequency at which beaches and creeks
covered by this TMDL can exceed bacteria water
quality objectives during wet weather (22%).
Allowable exceedance frequencies are appropriate
in this TMDL because numerous studies have found
that even reference watersheds unimpacted by
anthropogenic activities sometimes exceed bacteria

Wet weather days in this TMDL should be defined
as anyrain event 0.1 inch or greater and the
following 72 hours. This will ensure consistency
with the Leo Carrillo Beach reference study.

This applies to:
o Resolution pg. 9, footnotes 20 and 2l
o Attachment A Tables A26-35
o Attachment A 451 tables
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January 22,20L0

Issue Comments Proposed Change(s)

water quality objectives. Exceedance frequencies at
Leo Carillo Beach were calculated based on wet
weather days defined as rainfall events of at least
0.1 inch and the following 72 hours. This TMDL
defines wet weather days as rainfall events of 0.2
inches or greater and the following 72 hours. It is
scientifically invalid to apply the wet weather
exceedance frequency observed at Leo Carrillo
Beach to this TMDL, which uses a different
definition of wet weather. The exceedance
frequency for rainfall events greater than 0.2 inches
is unknown, but likely to be differentthan 22Yo.

Technical Report Table 4-2
Technical Report Table 4-4
Technical Report Sec 4.1.3 Paragraph I
Technical Report Section 5.2.1page 44
Technical Report Table 9-1

Technical Report Table 9-3
Technical Report Footnote 14 and76 onpage
116

Technical Report Table I 1-l and 1l-2
Technical Report Footnote 77 onpage 118

Technical Report Footnote 78 on page 119

4. The TMDL should not require
compliance with total coliform
water quality objectives in creeks or
inland waterways.

The TMDL states that wet and dry weather numeric
objectives for total coliform apply at the point in a
creek that discharges to a beach, bay, or estuary.
The San Diego Basin Plan does not contain total
coliform water quality objectives applicable to
inland surface waters, only to marine waters.

Language throughout the Resolution, Basin Plan
Amendment, and Technical Report should be
reviewed and changed to borrectly state that total
coliform water quality objectives are not applicable
in inland surface waters, only at the point in creeks
where continual mixing with salt water occurs.

This applies to:
Attachment A
. 416 (footnote C)
. A52 (footnote F)

' 456 Table
Technical Report
o Table 9-1
o Table9-2a
o Table 9-3
o Table 9-4b
o Table 11-3
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Issue Comments Proposed Change(s)

5. The TMDL should include
allowable exceedance frequencies
for dry weather similar to those
established for wet weather.

This TMDL allows no exceedances ofbacteria
water quality objectives during dry weather days
(defined as days with less than 0.2 inch of rainfall
observed on each ofthe previous 3 days). In other
TMDLs where Leo Carrillo Beach is used as a
reference system (i.e., Santa Monica Bay Beaches
Bacteria TMDL), the dry weather TMDL is split
into two seasons: summer dry (0% allowable
exceedance frequency) and winter dry (3%
allowable exceedance frequency). This is a
scientifically sound approach because studies have
found that reference beaches and creeks do
sometimes exceed water quality objectives during
dry weather. A recent study published by SCCWRP
(Tiefenthalet,L, E. Stein and G. Lyon. 2008. Fecal
indicator bacteria levels during dry weather from
Southern California reference streams. SCCWRP
Annual Report, Costa Mesa, CA) confirms that
exceedances of bacteria water quality objectives do
occur during dry weather conditions in Southern
California reference streams, including San Mateo
Creek in San Diego County.

The TMDL should allow a3%o exceedance
frequency during dry weather conditions until a
more appropriate frequency can be established
based on data collected from a reference system in
the San Diego region.

This applies to:
o Attachment A Al4, I't paragraph & footnote 5
o Attachment A A2l-A28, Table
o Technical Report Section ll.2.2.l,under

"numeric targets" 3'd and 4th bullets, page 100
o Technical Report page 118 I't paragraph

6. The TMDL compliance timelines
should be extended.

When the Regional Board originally adopted this
TMDL in December 2007, the compliance timeline
for achieving wet weather TMDLs was 20 years. In
the revised TMDL, the compliance timeline has
been cut in half to 10 years for all water bodies
except Chollas Creek. It is unclear why this was
necessary. The TMDL and Tentative Resolution
state that if dischargers submit a Comprehensive
Load Reduction Plan (CLRP) that addresses
multiple constituents in addition to bacteria,the
compliance timeline may be extended to 20 vears

The TMDL should be revised to allow for a2}-year
compliance timeline for achievement of both wet
and dry weather TMDLs. (see pages 466-469)

This also applies to:
o Technical Report Section 1 1.5
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for achievement of wet weather TMDLs only.
However, CLRPs are not defined well enough for
dischargers to understand how compliance would be
determined if they decide to develop CLRPs. There
is no allowance for a timeline longer than 10 years
for achieving the dry weather TMDLs.

According to Table 3-l in the Technical Report, this
TMDL is applicable to 1,738 square miles of
Orange and San Diego Counties. Since the TMDL
has been revised to require compliance with
concentration-based water quality objectives,
compliance is now potentially enforceable
throughout the entire extent of these 1,738 square
miles. Given the scale, scope, complexit¡ and cost
of the structural and non-structural solutions likely
to be needed to reduce bacteria loads to required
levels, 20 years is an extrernely aggressive
compliance timeline and should not be reduced any
further. A longer compliance timeline is appropriate
in that 20 water bodies are covered under this
TMDL. Most TMDLs cover only one water body.
The County of San Diego, for example, will be
required to reduce bacteria loads simultaneously in
six watersheds.

7. The TMDL should not require
bacteria load reductions or
additional monitoring in
unimpaired watersheds.

Page Al of the proposed Basin Plan amendment
states: "The TMDLs that have been developed for
the Pacific Ocean shorelines are assumed to be
applicable to all the beaches located on the
shorelines of the hydrologic subareas (HSAs),
hydrologic areas (HAs), and hydrologic units (HUs)
listed fin a table] above." This statement implies
that all discharsers located anvwhere in the San

The City of Encinitas is the only Phase I MS4 that
should be assigned responsibility for load reductions
and compliance monitoring in the San Marcos HA.

The text and table on page A1 should be revised to
state that the TMDL in the San Marcos HA only
applies to the 1.43 square mile Moonlight Beach
drainase area. All other Phase I MS4s should be
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Marcos HA (904.5) will be required to comply with
the requirernents of the TMDL. In fact, Moonlight
Beach is the only segment within the San Marcos
HA that is identified as impaired on the 303(d) list.
Moonlight Beach is hydrologically disconnected
from the rest of the San Marcos HA. The draft
Technical Report recognizes this fact in Table 3-1
where Moonlight Beach is shown to have a total
drainage area of only 1.43 square miles. The table
on Page 461 goes one step further by listing eight
Phase I MS4s as "responsible municipalities" that
will be required to comply with TMDL
requirements in the San Marcos HA. These eight
municipalities represent all of the Phase I MS4s
within the Carlsbad HU. The table implies that any
Phase I MS4located anywhere in the Carlsbad HU
will be required to comply with the requirements of
this TMDL. [n fact, the City of Encinitas is the only
Phase I MS4 discharger to Moonlight Beach. When
asked at the January 7,2010, SAG meeting,
Regional Board staff indicated that this footnote was
worded as intended and that the inclusion of all
eight Phase I MS4s within the Carlsbad HU was
intentional. The implications of this decision are far
reaching. Seven municipalities in the San Marcos
HA will be required to monitor for compliance, and
to develop and implement load reduction plans, to
address bacteria impairments at beaches and creeks
that are not currently identified as impaired by
bacteria on the 303(d) list. This would constitute a
gross misuse of resources when there are so many
other impairments requiring attention in the region.

removed from the table on Page 461. Regional
Board staff should review the other HSA, HA, and
HU designations to ensure that monitoring and load
reduction activities are not being required for
entities discharging to non-impaired water bodies.
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8. Further clarification is needed
regarding how TMDL compliance
will be determined.

The TMDL has been revised so that compliance will
be determined based on achievement of
concentration-based water quality obj ectives rather
than waste load allocations and load allocations. If
WLAs and LAs will not be used to determine
compliance, why are they included in the TMDL?
Also, it is unclear how non-compliance with water
quality objectives at a beach will impact upstream
dischargers. Currently, it appears that upstream
dischargers would be determined to be out of
compliance even if they could demonstrate that they
are meeting their assigned V/LAs or LAs.

The l"'paragraph on page A5l should be revised to
allow for a determination of compliance if
dischargers can demonstrate that they are complying
with assigned WLAs and LAs, even if receiving
waters are exceeding the applicable water quality
objectives.

This also applies to:
o Attachment A A25 - A35
o Technical Report. Section 9.1, last sentence of

first paragraph
o Technical Report: Table 9-l through Tableg-4c,

Table 9-5
o Technical Report: Section ll.2.2.l,Load

reductions (paee 102)
9. Geometric means should not be
used to assess TMDL compliance
during wet weather.

Item 28 of the Tentative Resolution states: "at the
end of the wet weather TMDL compliance schedule,
the single sample maximum and 30-day geometric
mean REC-I WQOs must not be exceeded in the
receiving water more frequently than the allowable
exceedance frequencies."

The proposed Basin Plan amendment (Page A54)
states that wet weather and dry weather samples will
be used together to calculate the wet weather 30-day
geometric mean and that no exceedances of the wet
weather 30-day geometric mean are allowed. This
methodology is not scientifically defensible. The
30-day geometric mean should not be applied to wet
weather samples but only to the dry weather
condition. Moreover, wet weather and dry weather
samples should not be combined to calculate the 30-
day geometric mean.

V/et weather compliance should not be assessed
using a geometric mean. It is more appropriate to
use the single sample maximum since rain events
are episodic in nature.

All references to the use of a geometric mean for
calculating wet weather compliance should be
removed.

This also applies to:
o Attachment A, 451 Table
o Attachment A, A53, 2. Compliance wíth

weather TMDLs
o Attachment A,466 final paragraph
o Technical report page 3 2"d paragraph
o Technical report page 6 3'd bullet point
o Technical report page 44 Section 5.2.1
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o Technical report page 101 l't bullet
o Technical report page 119 l't paragraph and 3'd

paragraph
o Technical Report page 1191't paragraph
o Technical report Table 11-2 footnote (c)
o Technical Report page 119 I't paragaph
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January 22, 2010 

 

Mr.Wayne Chiu 

California Regional Water Quality Control Board, 

San Diego Region 

9174 Sky Park Court, Suite 100 

San Diego, CA, 92123-4340 

Via Email: wchiu@waterboards.ca.gov 

 

 

Subject: Comments on San Diego’s Tentative Resolution Amendment Draft for the Revised 

Technical Report on Total Maximum Daily Loads for Indicator Bacteria: Project I – 

Beaches and Creeks in San Diego Region dated November 25, 2009 (“Draft TMDL”) 

 

 

Dear Mr. Chiu:  

 

On behalf of Heal the Bay, a non-profit organization dedicated to protecting Southern 

California‟s coastal waters, we submit the following comments on the above referenced Draft 

TMDL.  We appreciate the opportunity to comment.  

 

 

I. Reference-Based approach (percentage-based) for setting waste load allocations. 
 

Heal the Bay supports using the reference beach approach for determining a 22% allowable 

exceedance frequency during wet weather and 0% exceedance frequency during dry weather in 

the Draft TMDL.  As noted, this reference system approach was taken in the Santa Monica Bay 

Beaches Dry and Wet Weather Bacteria TMDLs adopted by the Los Angeles Regional Water 

Quality Control Board and ensures that bacteriological water quality is at least as good as that of a 

reference system.  However, we do not understand the logic in basing wet weather “exceedances” 

on REC-1 single sample maximums and dry weather exceedances on the REC-1 geometric 

mean.  Instead, we urge the Regional Board to use the single sample maximum standards to 

identify both wet and dry weather allowable exceedances, as is the case with the Santa Monica 

Bacteria TMDL.  So please add the single sample maximum for dry weather as well.  In addition 

as discussed in further detail below, all Ocean Plan Standards must be met at all times for 

compliance purposes, including the geometric mean standards for Total coliform, Fecal coliform 

and Enterococcus.  This is discussed in the Draft TMDL (see page A53,section 2) but it is not 

explicit in the targets.   Also does the Regional Board plan to develop a reference location within 

the Region, rather than using Leo Carillo Beach in Los Angeles County?  Although the Regions 

may have some similarities, it would be prudent to develop a site within the Region to account 

for any differences. 

 

Of note, the implementation strategy based on reducing mass-load is confusing and not 

protective of human health.  It is unclear how monthly (billion MPN/month) and annual (billion 

MPN/year) loads calculations will help to implement bacteria TMDL compliance.  Typically, a 
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few samples a month are collected for beaches and there is rarely flow monitoring of storm 

drains and creeks.  A few grab samples without accurate flow measures are not conducive to 

determining accurate loading estimates.  The approach should be discussed in more detail.   

 

II. Numeric target objectives should be expanded to include all Ocean Plan Standards. 

 

The Draft TMDL provides only a rolling 30-day geometric mean numeric target for dry weather.  

However, the Ocean Plan includes a total of seven water quality standards for indicator bacteria.  

These standards specifically include a rolling 30-day geometric mean for total coliform, fecal 

coliform, and enterococcus as well as a single sample limit for total coliform, fecal coliform, and 

enterococcus, in addition to a fecal-to-total coliform ratio.  In several instances the Draft TMDL 

discusses additional bacteria standards (“Compliance with the wet weather TMDLs in the 

receiving water is based on the frequency that the wet weather days in any given year exceed the 

wet weather numeric objective, but 30-day geometric mean must also be met.” Draft TDML at 

A51) but this is not reflected in the numeric targets.  When any standard is exceeded, the REC-1 

beneficial use is impaired.  It is imperative numeric targets include all seven Ocean Plan bacteria 

standards, for greatest public health protection. 

 

III. Numeric limits should not be based on frequency of use. 

 

Frequency of use should not be considered in determining numeric targets.  The Draft TMDL 

states that dischargers‟ commented that for impaired creeks the “designated beach” approach 

may be over protective of water quality, due to infrequent use.  Further, the Draft TMDL states, 

“If sufficient evidence can be provided to the San Diego Water Board that can demonstrate the 

usage frequency for one or more of the six impaired creeks falls under the “Lightly Used Full 

Body Contact Recreation” or “Infrequently Used Full Body Contact” usage frequency, the Basin 

Plan may be amended to designate one or more of the creeks with the “moderately to lightly used 

area” usage frequency.”  Heal the Bay opposes this approach and believes impaired creeks 

should have the same protection standards, regardless of recreation frequency.  This approach 

does not favor maintaining appropriate water quality standards, and is unacceptable for 

infrequent bathers to be subject to deficient public health protection.  If the REC-1 use does not 

exist for particular receiving waters, then a UAA may be performed to change the REC-1 use. 

 

IV. Compliance schedules should be moved forward for final dry and wet weather targets. 

 

The Draft TMDL proposes a final dry and wet weather compliance target date of 10 years, with 

the option to move the wet weather compliance date to 20 years if a multiple TMDL 

implementation approach is pursued.   The timeframe appears excessive, especially for meeting 

final dry weather targets.  The dry weather period is the most critical period from a public health 

perspective.  The Santa Monica Bay, Marina del Rey and San Pedro Bay Beaches Bacteria 

TMDLs require final dry weather targets to be met three years after adoption for the AB411 time 

period and 6 years for winter dry weather.  Since this deadline has past, we have seen great 

improvements in beach water quality in Santa Monica Bay.  Many municipalities in Los Angeles 

County have implemented best management practices such as dry weather diversions and 

treatment facilities to improve beach water quality.  Thus we urge the Regional Board to split the 

dry weather into two distinct periods (AB411 dry and winter dry) and move the compliance date 

forward.  In addition 20 years is excessive for complying with wet weather WLAs.  Heal the Bay 
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would like to see compliance date moved to 18 years which is consistent with the Santa Monica 

Bay Bacteria TMDL.   

 

V. Enforcement of compliance milestones should be clarified. 

 

Specific milestones for achieving bacteria TMDL compliance should be implemented and 

enforced by the Regional Board.  Multiple milestones, with set compliance dates, should be 

required by the Regional Board for all responsible dischargers.  The language in the Draft 

TMDL waivers on its intent.  For instance, the Draft TMDL states both “if the TMDL 

Compliance Schedules include interim milestones” (page A55) and then later provides interim 

milestones in the tables on page A67.  Please provide clarification that milestones are required 

and identify them specifically in the compliance schedule.     

    

VI. Monitoring for TMDL compliance. 

 

The TMDL describes compliance monitoring.  We urge the Regional Board to include a 

statement to require point zero monitoring locations.  The definition used by Los Angeles 

County of „point zero‟ monitoring states, “The term wave wash is defined as the point at which 

the storm drain or creek empties and the effluent from the storm drain initially mixes with the 

receiving ocean water, this term is also referred to as point zero.”  Point zero monitoring ensures 

that the highest levels of indicator bacteria area captured in the sample which is critical for public 

health protection.  People definitely swim and surf directly in front of flowing storm drains and 

creeks.  Additionally, we urge the Regional Board to require that water monitoring during 

summer months (AB411 period) be conducted at least weekly, for the necessary evaluation of 

compliance progress.   

 

 

Thank you for the opportunity to submit comments.  If you have any questions, please contact us 

at 310-451-1500. 

 

 

Sincerely, 

 

     
    

Mark Gold, D. Env.  Kirsten James, MESM                      Amanda Griesbach, MS            

President   Water Quality Director           Water Quality Scientist  

Heal the Bay 
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January 22, 2010 
 
Mr. Wayne Chiu 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
VIA ELECTRONIC MAIL: wchiu@waterboards.ca.gov 
 
 
 
Re: Support for the Adoption of the Revised Total Maximum Daily Loads for Indicator Bacteria, Project I ‐Twenty Beaches 
and Creeks in the San Diego Region (Including Tecolote Creek) into the Basin Plan 
  
 
Dear Mr. Chiu: 
 
San Diego Coastkeeper  (Coastkeeper) submits  these comments on  the proposed Revised Draft Total Maximum Daily Loads  for 
Indicator Bacteria (TMDL). Coastkeeper is a non‐profit organization working to protect the San Diego region’s waters for the people 
and wildlife that depend on them through community outreach, education, and advocacy to promote stewardship of clean water 
and healthy ecosystems. Coastkeeper has been an active participant in the Stakeholder Advisory Group (SAG) since its inception.  
Nearly eight years after the initial investigative order was issued, including four years of SAG input on this process, we are eager to 
have  the Basin Plan Amendment move  forward so  focus can be  turned  towards  implementing actions  that will  improve water 
quality. Our specific remaining concerns are highlighted below.   

 
1. Incorporation of RSAA and NSEA Into TMDLs   

 
Over the course of this TMDL process, Coastkeeper has expressed numerous concerns in regards to the NSEA, the RSAA, 
and the implementation of the 22% allowable exceedance frequency. Coastkeeper understands that there are natural 
sources of bacteria and that the focus of this TMDL should be to eliminate the anthropogenic sources to restore beneficial 
uses of the beaches and creeks in the region.  We acknowledge that limited data are currently available, especially for local 
watersheds.1  However, an adequately studied and defensible reference system for the San Diego region is needed. Before 
the Regional Board can be certain the natural exceedance frequency determined for the Arroyo Sequit Watershed 
(specifically Leo Carillo Beach) can be applied to San Diego and Orange County watersheds subject to the Bacteria TMDL, we 
must be confident the watershed characteristics are sufficiently similar. In the absence of a concrete set of criteria 
articulated in the BPA or Technical Report for developing a local reference system, it is critical to identify key points to be 
addressed in determining an appropriate and effective reference system for the San Diego region. 

 
a. Incorporation of stakeholder input in developing a local reference system dataset. 

 
In response to comments made by Coastkeeper on May 13, 2008, Regional Board staff indicated that stakeholders 
would be involved in the determination of which reference systems to use for the final TMDL. Specifically, Board 
staff indicated that “we will once again engage the stakeholders before final decisions about which reference 
system to use and throughout the process of calculating the revised TMDL”2. We are disappointed the reference 
system was chosen without SAG input, simply incorporating the Los Angeles Region reference system.  However, 
we are confident adequate data will be collected in the near future, and look forward to working with staff to 
incorporate it.  

 

                                                 
1 For example, at the local “reference” watersheds, San Mateo Creek and San Onofre State Beach, only 5 or 6 samples were 
taken to measure exceedance frequency. Technical Report (clean), p. 31, Table 4‐1. 
2 Regional Board Staff Response to Additional Comments sent via email by Coastkeeper. May 14, 2008.  
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b. Direct measurements of human indicators must be incorporated into the process. 
 

Although a watershed may be 95 percent undisturbed, this fact alone does not mean all exceedances of water 
quality objectives are due to natural sources.  In SCCWRPs 2006 study, Microbiological water quality at non‐human 
impacted reference beaches in southern California during wet weather, indicators of human sources were found in 
three instances3.  The indicator chosen for this study was one that directly measured the presence of human 
viruses, but would not detect when other human pathogens like bacteria were present.   It is likely that if 
additional direct measures were chosen, more indications of human sources would have been detected.  For 
example, recent research into the human genetic markers of Bacteroides, a gastrointestinal bacterium, has already 
proven useful in tracing human sources of bacteria in coastal and freshwater systems4.  The Bacteroides indicator 
has been used to detect the presence of human sources in SCCWRPs 2008 study on fecal indicator bacteria levels 
during dry weather5. Thus, we feel it would be an important additional component of any reference watershed 
analysis. As the process moves forward, staff must normalize the natural exceedance frequency to the underlying 
human loading in reference systems.  This must also entail a source identification analysis to ensure the 
exceedance frequency is indeed a natural occurrence and not partially related to anthropogenic impacts.  
 
c. Reference system approach must incorporate key biophysical factors into exceedance frequency 
 
In SCCRWPs 2006 study6, certain biophysical factors were found to correlate to the exceedance frequency. For 
example, the study found the exceedance frequency in reference watersheds was correlated to watershed size. 
Moving forward, the Regional Board staff must identify a way to incorporate important environmental factors like 
watershed size into the natural exceedance frequency. Given the variability in the size and variable flow rates of 
the watersheds in the applicable area, it is critical to evaluate such variables in choosing a reference system. Other 
basic factors that need to be considered include a full land use analysis, temporal variability and seasonal 
variability.  

 
d. Staff needs to clarify definition of wet weather. 
 
The Leo Carillo study based a natural exceedance rate on a storm event definition of one inch of rain. In contrast, 
this TMDL uses a wet weather definition of two inches, yet does not modify the 22% natural exceedance frequency 
from the Leo Carillo study. Staff needs to articulate how this discrepancy will impact the calculation of exceedance 
frequencies in the implementation phase of this TMDL. A calculation of natural exceedance based on a one‐inch 
definition of rain will increase the number of wet days because more days will meet the criteria. Thus, if more wet 
days occur, any exceedances that would have been attributable to dry weather are actually considered wet 
weather in the reference system. This results in more allowable exceedance days.  
 
Though the co‐permittees may feel it is inequitable to apply the two‐inch rain standard for delineating wet 
weather, it may have resulted in a higher exceedance frequency calculation. Nonetheless, if co‐permittees are 
concerned wet‐weather days are defined by one inch of rainfall for calculation but not implementation, the one‐
inch standard must be applied across the board to all instances in which wet weather is defined. Thus, co‐
permittees would be required to prepare for wet‐weather events of one inch of rainfall.  
 

                                                 
3 Griffith, J., K. Schiff, and G. Lyon. 2006. Microbiological water quality at non‐human impacted reference beaches in 
southern California during wet weather. Southern California Coastal Water Research Project December 2006 Technical 
Report 495. In this study, SCCWRP measured the presence of human enterovirus in samples to detect whether there was an 
influence of human sources in the receiving waters.  
4 (e.g. Santoro, A. and A. Boehm. 2007. Frequent occurrence of the human‐specific Bacteroides fecal marker at an open 
coast marine beach: relationship to waves, tides and traditional indicators. Environmental Microbiology 9 (8): 2038 –2049) 
5 Tiefenthaler, L, E. Stein, G. Lyon. 2008. Fecal Indicator Bacteria (FIB) Levels During Dry Weather from Southern California 
Reference Streams. SCCWRP Technical Report 542. January 2008. 
6 Griffith, et al. 2006.  
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Moreover, if the co‐permittees are concerned about lack of consistent application of a reference system and 
exceedance frequency calculated using different standards, the application of a completely removed and foreign 
reference system should also invalidate the application of the LARWQCB‐derived frequency. 
 
e. Incorporation of natural exceedance frequency into wet weather TMDL is not properly justified 
Over the course of this process, Coastkeeper has provided detailed comments on our concerns regarding how the 
allowable exceedance loads were quantified using the natural exceedance frequency.  These concerns have gone 
largely unaddressed and thus we incorporate by reference our previous comments7 (see Appendix 1). Some of our 
concerns include: 
 

i. The determination of numbers of wet days is too broad  
 

In Appendix I, Staff defines ‘wet days’8 as days with 0.2 in of rain plus the following 72 hours, regardless of 
whether those days actually receive any precipitation.  This overly broad definition of wet days inappropriately 
inflates the potential number of allowable exceedance days.  
 

ii. The calculation of the allowable exceedance load into the wet weather TMDL is not justified 
 

The approach used to calculate the allowable exceedance load from the allowable exceedance days is 
arbitrary and not fully justified.   Appendix I states that “the days with the highest loads were chosen as the 
allowable exceedance days because the highest loads in most of the watersheds correspond to open space 
land uses where bacteria loads are generated from natural sources”9.  No data are provided to support this 
assertion that open space areas have the largest loads and that the sources are necessarily natural. Open 
space areas do have anthropogenic impacts even if the land has not been highly modified (e.g. uncollected pet 
waste).  

 
By including an overly broad definition of wet days and a calculation of allowable loads that is biased towards removing the 
highest loads from WLAs, staff has created a TMDL that errs on the side of giving co‐permittees too much leeway and does 
not go far enough to protect water quality.  

 
While we have reservations regarding the incorporation of the 22% allowable exceedance frequency developed for the 
Arroyo Sequit watershed into this TMDL, at this time we do not believe that there is sufficient data to support any other 
number for natural exceedance frequency.  Sampling has been conducted at too few sites in the San Diego/Orange County 
region over too short a time period. The most conservative approach would therefore be to provide no allowable 
exceedance frequency until adequate data for an appropriate reference watershed is available and vetted through the SAG. 
 
For a reference dataset to be complete it must, at a minimum, have sufficient sampling sites and frequencies to be a 
statistically robust.  Of the two studies conducted by SCCWRP10 on this issue, one was focused on wet weather patterns for 
only two sampling years for a total of five sampling events at each site11. The other was focused on dry weather for one 
sampling year.  Also, the reference dataset must encompass sufficient inter‐annual sampling in the same locations to 
account for differences in water years. As it stands now, we have a relatively sparse dataset for four sites in the San 
Diego/Orange County region. The currently available research conducted by SCCWRP, while a good foundation, is still too 
limited in its scope to provide the information necessary to determine a realistic and defendable natural exceedance 

                                                 
7 Gabriel Solmer, San Diego Coastkeeper , to Phil Hammer  San Diego Regional Water Quality Control Board 
Second Stakeholder Advisory Group Draft Technical Report for Implementation Provisions for Indicator Bacteria WQOs 
February 5th, 2008.  
8 Revised Draft Technical Report, Appendix I, pg I‐9 
9 Revised Draft Technical Report, Appendix I, pg I‐11. 
10 Griffith et al 2006, and Tiefenthaler et al 2008  
11 Griffith et al 2006.  

Agenda Item 6. Supporting Document 6.



4 
 

frequency for the San Diego region. The studies raise more questions than they answer and we cannot wait any longer to 
take action to restore the beneficial uses of our beaches and shorelines. 
 
2. Compliance schedules and timelines 
 
According to the Technical Report and BPA, permittees will be given eighteen months for the preparation of their load 
reduction plans (‘BLRPs’ or ‘CLRPs’).  This extended timeframe for the development of a plan to initiate action seems 
unjustified, particularly in light of the delay in the approval of this TMDL. Permittees have known since 2007 that load 
reduction plans would be a cornerstone of implementing this TMDL. The delay caused by procedural issues relating to 
natural exceedance frequencies should not affect the development of plans to implement BMPs to control loading.  
 
Additionally, we are disappointed with the lengthy 10+ year timeframe for the compliance schedule.  Waiting a decade for 
final compliance is too long – these are ten years during which local residents and tourists’ health will continue to be at risk. 
At a minimum, the compliance schedule should require interim reductions sooner than four years.  The only required 
interim milestone is the 50 percent in five years.  We believe that the 25 percent reduction milestone should not be 
optional (“The Regional Board may also include additional milestones for achieving exceedance frequency reductions (e.g., 
25 and 75 percent”12).  It should be a requirement.  There is no justification for further delaying those reductions. 
 
3. Inappropriate distinction between Anthropogenic Sources and Controllable Sources 
  
Coastkeeper’s February 5th 2008 comment letter outlined our concerns with the Technical Report and the Basin Plan 
Amendment’s inappropriate conflation of the terms anthropogenic and uncontrollable.  The revised version of the 
Technical Report continues to conflate these terms. We therefore, reiterate our concern made during the SAG process as 
well as our letter from February 5th, 2008.  As we have already pointed out, whether a bacteria source is controllable is 
unrelated to its source. The purpose of RSAA and NSEA is to “address circumstances where natural uncontrollable sources 
of indicator bacteria are the cause of exceedances of indicator bacteria water quality objectives.”13 Thus, the BPA and 
Technical Report exempt “uncontrollable” anthropogenic sources from regulation. This language confusion continues with 
the Technical Reports interchangeable use of ‘natural’ and ‘uncontrollable’14.  
 
Therefore, we recommend that Staff correctly and consistently use these terms throughout the Technical Report, BPA, and 
supporting Appendices.   
 
Coastkeeper appreciates the opportunity to comment on the proposed BPA. As a member of the SAG, we understand the 
extensive work and planning that has gone into the development of this BPA. We look forward to receiving your response 
and seeing the final work product.  
 
Sincerely,  

 
Gabriel Solmer 
Legal Director 
 
 

 
 
 
 
 

                                                 
12 Revised Draft Technical Report, 11.5.2 Compliance Schedule, pg 220. 
13 Draft Technical Report, Implementation Provisions for Indicator Bacteria WQOs, February 29, 2008, p. 2 
14 Revised Draft Technical Report, Section 11.4.6. pg 210 
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February 5, 2008 
 
Phil Hammer  
Environmental Scientist 
 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123 
858‐627‐3988 
 
Re: Second Stakeholder Advisory Group Draft Technical Report for Implementation Provisions for 
Indicator Bacteria WQOs  
 
Dear Mr. Hammer: 
 
Please accept the following comments on behalf of San Diego Coastkeeper for the Second Stakeholder Advisory 
Group Draft Technical Report for the Addition of Implementation Provision for Indicator Bacteria Water Quality 
Objectives to Account for Loading from Natural Uncontrollable Sources within the Context of a Total Maximum 
Daily Load (Draft Technical Report).  
 
Throughout the Draft Technical Report the term anthropogenic sources is defined inconsistently. Coastkeeper 
recommends that the definition be standardized throughout the document. Additionally, the definition of 
anthropogenic sources should not be defined to include only those sources of indicator bacteria that result from 
controllable human activities. Anthropogenic sources are caused or produced by humans. Whether a bacteria 
source is controllable is a factor distinct from the source. The definition of anthropogenic sources should remain 
constant regardless of its ability to be controlled.  
 
It is unclear from the Draft Technical Report whether the monitoring at San Onofre shown in Table 2 (p. 8) will be 
used to calculate exceedances of target water bodies. Coastkeeper is concerned that the number of samples taken 
is too low and suggests that the measurements taken at San Onofre not be used as for developing a reference 
approach. 
 
Coastkeeper is also concerned that the NSEA description is vague and may not result in protection of beneficial 
uses. Generally, we agree with peer review commenter Professor Holden in his apprehension of the NSEA 
approach. Specifically, we suggest a more detailed compliance mechanism and agree that source identification is 
important in determining whether anthropogenic sources have been controlled. Additionally, a incorporation of 
rapid indicator test would be useful for NSEA and for water quality generally.  
 
Because the SHELL TMDL is being developed separately, it is inappropriate to adopt a Basin Plan Amendment 
(BPA) allowing for an NSEA for the SHELL TMDL through this process. As noted in the response to the Peer 
Review Comment 9 by Professor Holden, REC‐1 and REC‐2 beneficial uses are treated differently than the SHELL 
beneficial use. The response also states that application of NSEA to SHELL has been removed from the Draft 
Technical Report due to recent efforts by the State Water Resources Control Board (State Board) to review the 
application of the beneficial use. Since the Draft Technical Report does not address the SHELL TMDL, adopting 
the NSEA for this beneficial use as a BPA would be premature. 
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Coastkeeper agrees that natural background bacteria is beneficial under certain circumstances, such as regrowth 
on beach wrack. However, we are concerned with defining uncontrollable bacteria sources as those that are 
anthropogenic and for which BMPs have been implemented. As mentioned above, changing the definition of 
“anthropogenic sources” is inappropriate. In addition, it is unclear how BMP implementation will protect 
beneficial uses and how the success of those BMPs will be measured. We are concerned with the possibility that 
those sources that are controllable will be designated as uncontrollable after BMPs are implemented, possibly 
inadequately addressing the bacteria sources.  
 
Also, applying NSEA only after all anthropogenic sources of indicator bacteria have been controlled is a vague 
standard. The Technical Draft Report states that NSEA use is not expected to occur immediately because of the 
difficulty in proving control of these sources. As noted by Professor Holden, it is unclear how this demonstration 
will be made and whether this will be truly indicative of control of anthropogenic sources.  
 
The summary of RSAA and NSEA application (p. 14) states that RSAA will be applied only to certain waters and 
NSEA to others. However, because an explanation for this designation is lacking, Coastkeeper suggests that the 
reasoning for this distinction be provided.  
 
The explanation in Section 5.1.1 is unclear and vague. Clarification of “indicator bacteria conditions” would be 
ideal. Also, Coastkeeper considers land use a valid factor in characterization of a water body. We suggest that in 
characterizing a water body more conditions rather than fewer be applied in order to ensure application of the 
correct reference water body to the target body.  
 
The calculation exceedance for wet weather TMDLs is of concern because it includes the number of wet days that 
occur at the target water body under the critical wet weather condition. Multiplying the target water body daily 
flow by the water quality objective, then adding the sum of the highest daily exceedance loads corresponding to 
the number of allowable exceedance days seems to be artificially inflating the TMDL. Adding the highest daily 
loads and using the number of wet days at the critical condition inflates the allowable exceedance number. Using 
average flows on average rain days or minimum daily loads would be more appropriate. Furthermore, section 
5.1.5 states that the “daily exceedance loads” will be used in calculating TMDLs, but it is unclear for which water 
body the exceedance loads are being measured. We hope that the exceedance load is measured at the water body 
with the lowest exceedance in order to comply with the anti‐degradation policy. Coastkeeper also suggests that 
the Draft Technical Report explain how the exceedance probability is calculated.  
 
Section 5.1.6 states that ensuring that anthropogenic sources of bacteria are controlled will be necessary for 
implementation of TMDLs under the RSAA. The reader is referred to sections 5.3.1 and 5.3.2, which detail the 
NSEA approach. In order to accurately address anthropogenic source control through RSAA, the Draft Technical 
Report should include the NSEA discussion in the appropriate section (the RSAA section). Because, the NSEA 
approach to anthropogenic source control is expected to take some time for implementation, the Draft Technical 
Report should outline a more specific method of compliance for control anthropogenic sources of indicator 
bacteria. The weight of evidence approach is a vague standard and should not allow for uncontrollable 
anthropogenic sources unless they are shown to be uncontrollable. For example, the Draft Technical Report 
describes shedding during swimming as an uncontrollable anthropogenic source. However, there are ways to 
control human shedding such as showering before entering a water body.  
 
Implementation of RSAA for dry weather TMDLs is calculated to allow excess exceedance. Though the method of 
calculation is confusing, it appears that by multiplying the average water quality for the target water body by the 
average daily flow of the target water body, the exceedance load is skewed. The exceedance frequency for a target 
water body is the same as the reference water body exceedance frequency. However, multiplying the exceedance 
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frequency by the water quality of the target water body results in an exceedance load that is not reflective of the 
reference water body water quality. If the target water body water quality is poorer than the reference water 
body, which presumably it is, the exceedance load is not reflective of natural sources. Rather, this approach 
allows exceedance for the same number of days as the reference water body, but at a much higher concentration. 
The response to Comment 17 (p. 9) admits that the TMDL incorporates additional loads based on the reference 
system exceedance frequency. However, it should also reflect the exceedance magnitude.  
 
The BPA for implementation provisions (Appendix I, p. 6) states that under the RSAA and anti‐degradation 
approach, the permitted level of exceedance is either the observed level of exceedance in the reference system or 
the target water body, whichever is less. This language is not reflective of the calculations in the Draft Technical 
Report. The observed level of exceedance, within the dry weather TMDL context, only accounts for frequency, not 
magnitude or level. The wet weather TMDL is also not reflective of the BPA language. The wet weather TMDL 
calculates the number of exceedance days from critical years, which are the wettest and therefore have a higher 
probability of exceedance. The use of the highest daily exceedance loads in calculation of the TMDL is 
inappropriate. Coastkeeper suggests that the lowest or average exceedance loads should be used in order to truly 
reflect the BPA language.  
 
Generally, Coastkeeper finds the Draft Technical Report to be somewhat fragmented and redundant. 
Streamlining the text and omitting some of the Executive Summary or Introduction text would help create a more 
readable and coherent document. Repetition in the document also creates a greater possibility for errors. Such 
errors occur when changes are made in one part of the document without making the changes in a corresponding 
section elsewhere in the document. For example, the definition of anthropogenic sources is found throughout the 
document, but inconsistently.  
 
Thank you for your consideration of our comments. 
 
Sincerely,  
 
 
Gabriel Solmer 
Legal Director  
San Diego Coastkeeper  
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  Phone:  (858) -569-6005 
  Fax:       (858)-569-0968 
   www.sierraclubsandiego.org 

 
San Diego Chapter 
Serving the Environment in San Diego and Imperial Counties 
8304 Clairemont Mesa Boulevard, #101 
San Diego, California 92111 
 
January 18, 2010 
 
California Regional Water Quality Control Board 
San Diego Region 
9174 Sky Park Court, Suite 100 
San Diego, CA 92123-4340 
Attn: Mr. Wayne Chiu 
 
Subject: Tentative Resolution R9-2010-0001 to Amend the San Diego Water Quality Basin Plan 
              To Incorporate the Revised Total Maximum Daily Loads for Indicator Bacteria,           
              Project I, Twenty Beaches and Creeks in the San Diego Region 
              (Including Tecolote Creek) 
 
Dear Members of the Board: 
 
The development of the Tentative Resolution R9-2010-0001 and the accompanying Draft Technical 
Document by staff with inputs by the stakeholders is a significant achievement towards restoring the 
beneficial uses of the bacteria impaired beaches and creeks in the San Diego Region.   Thousands of 
persons both local and tourists come to enjoy these beaches each year.  Clean beaches not only 
safeguard human health but also assure continued economic benefits to the tourist industry.   
 
Our review of the Draft Technical Report has found the acronym for “most probable number” MPN 
misspelled as “MNP” on page 63 and 68 for a total of 13 times. 
 
We strongly recommend that you adopt the Tentative Resolution R9-2010-0001 and the corrected 
Draft Technical Report. 
 
Thank you. 
 
Sincerely, 
 

 
 
Edward Kimura 
Chair Water Committee 
Sierra Club 
San Diego Chapter 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IX 
75 Hawthorne Street 

San Francisco, CA  94105 
 
 
 
January 22, 2010 
 
 
 
Wayne Chiu 
San Diego Regional Water Quality Control Board 
9174 Sky Park Court 
San Diego, CA   92123-4340 
 
 
 
Dear Wayne, 
 
      The U.S. Environmental Protection Agency appreciates the opportunity to review the revised 
TMDLs for Indicator Bacteria, Project I – Twenty Beaches and Creeks in the San Diego Region 
(including Tecolote Creek), and the associated implementation plan. Thank you for your hard 
work in revising the TMDLs and producing TMDLs that clearly describes the appropriate 
allocations, seasonal variations and steps towards achieving water quality targets and protection of 
beneficial uses.  The revised TMDLs meet all federal regulatory requirements. 
 
 
     Below, we provide comments and request clarification on several items in the tentative basin 
plan amendment (BPA) and the Technical TMDL Report.    
 

1) Exceedence Frequency.  Like other bacterial indicator TMDLs (i.e., Santa Monica Bay, 
Los Angeles Harbor, Malibu Creek, etc.), these TMDLs uses the reference system 
approach and exceedence days as a way to account for the “natural, and largely 
uncontrollable sources of bacteria (e.g., bird and wildlife feces) in the loads generated in 
the watersheds and at the beaches that can, by themselves, cause exceedences of WQOs”. 
However, whereas other bacteria TMDLs establish a fixed number of allowable 
exceedence days per year for each waterbody, the San Diego Bacteria TMDLs set an 
exceedence frequency.  Specifically, the reference system approach is used to calculate the 
wet weather TMDLs by allowing a 22 percent exceedance frequency of the single sample 
maximum WQOs for REC-1, and the dry weather TMDLs are calculated using a zero 
percent allowable exceedance frequency.  Although the concept is exactly the same and 
the TMDLs describe the calculation of exceedence days clearly (i.e., multiplying the 
exceedence frequency by the number of wet days for the critical period), the TMDLs lack 
an explanation of how compliance is determined (BPA, Pg. 53-56 and Technical TMDL 
Report, Section 11.3).  Since each waterbody will have a variable number of exceedence 
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days each year, when and how will compliance be assessed.  Each permittee would not be 
able to evaluate their compliance until after the wet weather or dry weather period ends.  
Would regional board evaluate compliance at the end of each year or a determined wet and 
dry weather period?  We strongly urge the regional board to provide a more detailed 
description of compliance determination to increase the success of dischargers’ efforts 
towards attaining the water quality targets. 

 
2) Compliance Determination and TMDLs Goals (BPA and Technical TMDL Report).  

These TMDLs establishes two primary goals:  meeting the (1) exeedence frequency based 
on the numeric targets and (2) total maximum mass loads (MPN/year).  Although a 
detailed explanation of exceedence frequency and required follow-up compliance 
monitoring is provided, the TMDLs are deficient in describing how and when mass loads 
need to be achieved.  For instance, is compliance evaluation determined by meeting both 
the number of allowable exceedence days for a described period and the mass-based Total 
Allowable Load requirements (BPA, Tables on Pg A25-28)?  We strongly recommend 
further explanation of how both goals will be evaluated for compliance determination 
during the TMDL Compliance Period. 

 
3) Finding 3:  Definition of Total Maximum Daily Load (BPA, Pg. 2 and A5, paragraph 

5).  We suggest inclusion of additional language in the last sentence to read, “For the 
purpose of developing information for all waters not identified on the 303(d) List, states 
are also required to estimate the total maximum daily load with seasonal variations and 
margin of safety.”  The current use of the single word, “TMDL”, implies the development 
of a complete TMDL Technical Report including an implementation plan; Section 
303(d)(3) only defined the requirement to develop and estimate three elements of the 
TMDL, as described above.  

 
4) Finding 4:  Water Quality Standards Interpreted in TMDLs with Numeric Targets 

(BPA, Pg. 2 and A5, paragraph 6).  We recommend  In addition to clarifying that 
“numeric targets and TMDLs interpret water quality standards”, but are not themselves 
water quality standards, we suggest that this section be expanded.  The additional 
description should describe that numeric targets and TMDLs become enforceable 
requirements when included in WDR regulatory mechanisms (e.g.,  NPDES permits, 
Municipal stormwater MS4 permits, etc.). 

 
5)  Finding 7:  Relationship Between Bacteria and Pathogens (BPA, Pg. 3).  In support of 

your conclusion on identifying a correlation between pathogens and the probability of 
disease, we suggest adding the following citations:  

a) 2004 EPA Beach Act Rule;  
b) USEPA. 1984.  Health effects criteria for fresh recreational waters. EPA-600/1-84-

004. 
 

6) Numeric Targets Section (BPA Pg A15).  Please provide more specific details on the type 
of information and evidence needed to justify the “moderately to lightly used area” usage 
frequency for a freshwater creek, as required by dischargers. 
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7) Numeric Targets Section ( BPA Pg A15-16).  The rationale on setting the Single Sample 
Maximum bacterial indicator concentrations as the wet weather targets, and geometric 
means as the dry weather targets should be included in the basin plan amendment; this 
rationale is currently provided in the Technical TMDL Report on Pg 29-30. 

 
8) Source Analysis Section (BPA Pg. A17).  We recommend including a description on 

controllable and uncontrollable sources of bacteria, as described on Pg 4 of the Technical 
TMDL Report, to be added in the Basin Plan Amendment.  We recommend the following 
specific language be added to the BPA as follows: 

 
“Nonpoint sources were separated into controllable and uncontrollable categories. 
Controllable nonpoint sources are identified by land use types and coverages. 
Controllable nonpoint sources include land uses associated with agriculture, 
dairy/intensive livestock, and horse ranches (collectively referred to as agriculture land 
uses). These were considered controllable because the land uses are anthropogenic in 
nature, and load reductions can be reasonably expected with the implementation of 
suitable management measures. Uncontrollable nonpoint sources include loads from open 
recreation, open space, and water land uses (collectively referred to as open space land 
uses). Loads from these areas are considered uncontrollable because they come from 
mostly natural sources (e.g. bird and wildlife feces).” 

 
9) Wet Weather TMDL Allocations (BPA, Pg. A21 and Technical TMDL Report): 

Discharges from controllable land use categories that do not contribute more than five 
percent of the total existing mass load for all three indicator bacteria, the WLA or LA is set 
equal to the existing mass loads.  Please provide a rationale for the use of five percent as 
the dividing line to set acceptable existing mass loads and critical contribution of mass 
loads from controllable sources. 

 
10)  Margin of Safety (BPA Pg. A24).  The discussion on Margin of Safety considerations for 

developing wet weather and dry weather targets are extremely helpful to further explain 
how the selected targets are conservative and should protect water quality.  We suggest the 
following two paragraphs be included in the Margin of Safety Section in the BPA: 

 
“Because bacteria in wet weather runoff and streamflows have a quick travel time, and 
therefore, a short residence time in the waterbodies, the REC-1 single-sample maximum 
WQOs were determined to be most appropriate for calculating the wet weather TMDLs. 
The numeric targets used for the wet weather mass-load based and concentration based 
TMDLs are assumed to be conservative by utilizing the most stringent REC-1 single 
sample maxmimum WQOs contained in the Ocean Plan and/or Basin Plan. (Technical 
TMDL Report, Pg. 72)” 

 
“Because dry weather conditions have flows and bacteria loads much smaller in 
magnitude than wet weather conditions, do not occur from all land use types, and are more 
uniform than stormflow, the REC-1 30-day geometric mean WQOs were determined to be 
most appropriate for the dry weather TMDLs. The numeric targets used for the dry 
weather mass-load based and concentration based TMDLs are assumed to be conservative 
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by utilizing the most stringent REC-1 30-day geometric mean WQOs contained in the 
Ocean Plan and/or Basin Plan. (Technical TMDL Report, Pg. 76). 

 
11)  Alternative TMDL Compliance Schedules (BPA, Pg. A68 and Technical TMDL 

Report).  This Implementation Plan provides an alternative extended compliance period of 
up to 20 years for wet weather bacteria TMDLs for those dischargers who undertake load 
reduction programs for multiple pollutant constituents.  This discussion does not clarify if 
this extended compliance period will require subsequent regional board or EO approval.  
We recommend further clarification of the process for which such an extended time period 
is allowed. 

 
 

These TMDLs state NPDES permitted discharges are not a source in the watershed and have 
therefore set waste load allocations equal to zero.  As recognized in the submittal, if sources 
currently assigned a load allocation are later determined to be point sources requiring NPDES 
permits, those load allocations will be treated as wasteload allocations for purposes of determining 
appropriate water quality based effluent limitations pursuant to 40 CFR 122.44(d)(1). 
 
     The proposal to express the San Diego Region Twenty Beaches and Creeks (including 
Tecolote Creek) Bacteria TMDLs and allocations on an exceedence frequency and mass load 
basis is consistent with federal regulatory requirements.  Furthermore, the implicit margin of 
safety in the TMDLs appropriately addresses the uncertainties related to the linkage analysis. EPA 
finds the proposed San Diego Region Twenty Beaches and Creeks (including Tecolote Creek) 
TMDLs have provided reasonable technical analysis using the best available data, information and 
scientific tools. In addition, multiple lines of evidence were considered and provided for all 
proposed TMDLs. 
 
     We hope the regional board will promptly approve the San Diego Region Twenty Beaches and 
Creeks (including Tecolote Creek) TMDLs.  If you have any questions concerning these 
comments, please call me at (213) 244-1803. 
 

 
 
Sincerely yours, 

 
 
 

Cindy Lin, D.Env. 
Water Division 
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