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CLIENT/MATTER NUMBER
1142394-0103

Brian Kelly

California Regional Water Quality Control
Board, San Diego Region

9174 Sky Park Court, Suite 100

San Diego, California 92123

Re:  Inthe Matter of Dynegy South Bay, LLC, South Bay Power
Plant: Rebuttal Evidence

To Whom It May Concern:

This letter is submitted on behalf of the City of Chula Vista (the “City”) as rebuttal
testimony on the issues of (1) whether South Bay Power Plant (“SBPP”) intake and discharge
operations endanger human health or the environment and can only be regulated to acceptable levels
by NPDES permit modification or termination, and (2) whether any effects identified in item (1)
above provide sufficient basis for the San Diego Water Board (the “Regional Board”) to require
termination of discharges from Units 1 and 2 at the SBPP earlier than December 31, 2010 and prior
to the California Independent Systems Operator (“CAISO”) release of those units from reliability
must run status. This rebuttal testimony incorporates by reference the information contained in the
City’s letter of February 22, 2010 (and February 24 addendum), attached hereto as Exhibit A.

As noted in the February 22 letter, the SBPP is located within City borders, therefore
the City has a significant interest in the outcome of the Regional Board’s hearing on this matter. In
particular, intervening in this matter the City hopes to protect the health and safety of its residents, to
protect the environmental well-being of its bayfront and potential future development, and to avoid
any inequities from an environmental justice perspective. A detailed outline of the City’s position
follows.

Rebuttal of Dynegy’s Position

As the Regional Board is aware, the current permit terminates on December 3 1, 2010,
as requested by Dynegy itself in a letter dated October 16, 2009 from Dynegy to the Regional Board.
In response, the Regional Board ratified Dynegy’s request. See the Regional Board’s 2009 permit
extension, attached hereto as Exhibit B.

In support of its continued operations, Dynegy improperly relies on Code of Federal
Regulations (“CFR”) Part 40, section 122.64 to support its continued operations. Instead, that code
provision provides support for the City’s position, as it speaks to the termination of a permit during
its term or denial of a permit renewal application. Specifically, section 122.64(a)(4) states that one
of the enumerated causes for terminating a permit during its term, or for denying a permit renewal
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application, is “[a] change in any condition that requires either a temporary or permanent reduction
or elimination of any discharge....” As described in our February 22, 2010 letter, the current
NPDES permit for the SBPP fails to address the following conditions that require a permanent
reduction or elimination of the discharge:

1. The current NPDES permit continues to allow for the destruction of
estuarine, marine and wildlife habitats; and

il. The air emissions from the facility contribute to contamination of
urban runoff.

As noted in our previous letter, the current NPDES permit, and any subsequent
NPDES permit issued by the Regional Board, must meet the “Best Technology Available” standard.
This standard is not met by the current NPDES permit, therefore that permit must be terminate on
December 31, 2010. Furthermore, any new permit issued must address the impacts of the SBPP on
the surrounding environment to the “Best Technology Available” standard as established by the
RWQCB, unless or until the EPA or the State Water Resources Control Board establishes guidelines.
See Entergy Corporation v. RiverKeeper, Inc. 556 U.S. (2009).

Rebuttal of CAISO’s Position

As noted above, any new permit issued by the Regional Board, must meet the “Best
Technology Available.” This permit requirement is in effect regardless of any need of additional
standby power as asserted by CAISO.

Specifically, as the Regional Board is well aware, the Clean Water Act (“CWA”)
prohibits the discharge of any pollutant by any person into navigable waters, except in compliance
with the CWA. 33 U.S.C. § 1311(a). CWA section 402 requires that NPDES permits assure
compliance with all CWA requirements applicable to the discharge being permitted. 33 U.S.C.
§§1342(a) & (b). CWA section 316(b) requires that NPDES permits issued for once through cooling
systems meet the “Best Technology Available” standard as determined by the local permitting
agency. See Entergy Corporation v. RiverKeeper.

CAISO’s responsibility to assure power does not supersede the Regional Board’s
responsibility to insure that any new permit issued to the SBPP complies with the CWA. It appears
that CAISQO’s position is that SBPP units 1 and 2, and its combustion turbine unit, must continue to
operate through 2010 to maintain local grid reliability, and are subject to a Reliability Must Run
(“RMR”) status contract through December 31, 2010. CAISO also states that it relies on units 1 and
2 at the SBPP to provide reliable electrical service, and that unavailability of SBPP units 1 and 2
increases the potential for involuntary load shedding within the San Diego area.

Assuming all of the statements offered by CAISO are accurate, CAISO has not
demonstrated and can not demonstrate that it has the authority to preempt the Clean Water Act. The
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Regional Board must adhere to its mission of developing and enforcing water quality objectives and
implementing plans and permits that will best protect the area’s waters. To do so, the Regional
Board must therefore exercise its authority and duty under the Clean Water Act, and not allow
CAISO to undermine the Regional Board’s stated objectives.

Conclusion

The City respectfully submits this rebuttal testimony to the Regional Board in the
above-entitled matter. The City hopes that the Regional Board seriously consider the concerns
raised herein before it makes any decisions regarding the future of the SBPP.

Very truly yours

cc: David Gibson, Executive Director
Margaret Rosegay (via email)
Andrew Ulmer (via email)
Laura Hunter (via email)
Bart Miesfeld (via email)
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CLIENT/MATTER NUMBER
114294.0103

Brian Kelly

California Regional Water Quality Control
Board, San Diego Region

9174 Sky Park Court, Suite 100

San Diego, California 92123

Re:  Comment Letter: In the Matter of Dynegy South Bay, LLC,
South Bay Power Plant

To Whom It May Concern:

This letter is submitted on behalf of the City of Chula Vista (the “City”) in
anticipation of the March 10, 2010 public hearing regarding the South Bay Power Plant (“SBPP”).
On November 10, 2004, the Regional Water Board adopted Order No. R9-2004-00154 NPDES No.
CA0001368 (““Order”), establishing waste discharge requirements for SBPP, located in the City.
Dynegy South Bay, LLC (“Dynegy”), operator of the SBPP, submitted a NPDES permit application
dated April 10, 2009, for the reissuance of the Order. In accordance with the Order (as amended),
the discharges from Units 1 and 2 will terminate on the date California Independent Systems
Operator (“CAISO”) determines that RMR services from Units 1 and 2 are no longer needed or
December 31, 2010, whichever occurs first, absent further action by the Regional Board.

As the SBPP is located within its borders, the City has a significant interest in the
outcome of the Regional Board’s hearing on this matter. In particular, intervening in this matter the
City hopes to protect the health and safety of its residents, to protect the environmental well-being of
its bayfront and potential future development, and to avoid any inequities from an environmental
justice perspective. A detailed outline of the City’s position follows.

South Bay Power Plane intake and discharge operations endanger human health and the
environment and can only be regulated to acceptable levels by NPDES permit modification or
termination pursuant to 40 CFR § 122.64(a)(3).

As described in further detail below, the sole role of the Regional Water Quality
Control Board (“RWQCB”) is to protect water quality. In fulfilling that role, the RWQCB has the
authority and responsibility to regulate once-through cooling (“OTC”) discharges in compliance
with the Clean Water Act (“CWA”) as well as California Law. Pursuant to those obligations the
current permit can not be extended or renewed and any new permit must comport with the CWA, the
California Water Code and state policy.
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1. The role of the Regional Board is to protect water quality.

In creating the Regional Boards the legislature intended that the primary function of
the Boards is to protect water quality. “The Legislature finds and declares that the people of the
state have a primary interest in the conservation, control, and utilization of the water resources of the
state, and that the quality of all the waters of the state shall be protected for use and enjoyment by
the people of the state.” California Water Code § 13000. The Legislature also determined that
activities and factors which may affect the quality of the waters of the state shall be regulated [by the
SWRCB or the RWQCBs] to attain the highest water quality which is reasonable . . .” Id.

According to the Regional Board, its mission is “developing and enforcing water
quality objectives and implementing plans that will best protect the area’s waters while recognizing
our local differences in climate, topography, geology and hydrology.”

It is a well-established fact that OTC discharge significantly impairs water quality.
Without regulation by the Regional Boards of this discharge source, impairment to waters of the
state is unreasonable.

2. The RWQCB has the authority and responsibility to regulate OTC discharges in
compliance with the Clean Water Act and California Law.

a. Federal Requirements

Section 316(b) of the Clean Water Act regulates the location, design, construction and
capacity of cooling water intake structures. Pursuant to CWA Section 402, Section 316(b) is
implemented through the National Pollutant Discharge Elimination System (“NPDES”) permit
system, which authorizes the point source discharge of pollutants (including heat) to navigable
waters. The procedures that the U. S. Environmental Protection Agency (“EPA”) must follow in
issuing permits for the discharge of OTC are contained in 40 C. F. R. Part 124. States are required to
adopt procedures equivalent to Part 124 in order to be authorized to operate the NPDES permit
program at the state level. 40 CFR §123.25(a)(24)-(a)(35).

CWA requires that the RWQCB either issue a new permit or terminate the discharge.
Under CWA Section 402(b)(1)(B), an NPDES permit term cannot exceed five years. Pursuant to the
terms of the Federal Administrative Procedures Act (“APA”), however, an NPDES permit can be
administratively continued beyond its expiration date pending agency action on reissuance,
provided the permittee has timely submitted a complete application for renewal in accordance
with EPA requirements. 5 U.S.C. §558(c); see also 40 C.F.R. § 122.6 (emphasis added).

The OTC NPDES permit for the SBPP was originally issued in 2004 with a 2009
expiration. The permit term was improperly extended on December 16, 2009 to December 31, 2010
in violation of the CWA as there was no new permit application pending at the time of the extension.
This permit must terminate on December 31, 2010 unless two events occur: first, Dynegy must
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timely submit a renewal application, and second, the Regional Board may then administratively
continue the existing permit in accordance with APA requirements. To date, neither event has
occurred.

b. State Requirements

California Water Code (“CWC”) prohibits the discharge of OTC water without valid
Waste Discharge Requirements (“WDRs”). No discharge of waste into the waters of the state,
whether or not the discharge is made pursuant to WDRs, shall create a vested right to continue the
discharge. All discharges of water into water of the state are considered privileges, not rights. CWC
§ 13263(g).

The current WDR for SBPP terminates on December 31, 2010. The SBPP discharge
must cease on or before December 31, 2010 unless the RWQCB issues new WDRs pursuant to
CWC §13263. CWC §13264 (a)(1).

3. Any new permit must comport with the Clean Water Act, the California Water
Code and state policy.

a. Clean Water Act

Clean Water Act Section 316(b) requires that the location, design, construction and
capacity of cooling water intake structures reflect the best technology available (“BTA”) for
minimizing adverse environment impacts. For nearly three decades permitting authorities have
determined the BTA for minimizing environmental impacts associated with cooling water intake
structures on a case by case basis. Entergy Corporation v. RiverKeeper, Inc. 556 U.S.

(2009). The RWQCB must determine a BTA standard for the SBPP and apply that standard to any
new NPDES permit it might subsequently issue.

b. California Water Code

California Water Code establishes specific discharge requirements for OTC. “The
Regional Board, after any necessary hearing, shall prescribe requirements as to the nature of any
proposed discharge, existing discharge, or material change in an existing discharge . . .with relation
to the conditions existing in the disposal area or receiving water upon, or into which, the discharge is
made or proposed.” CWC § 13263(a). The WDRs shall implement any relevant water quality
control plans that have been adopted, and shall take into consideration the beneficial uses to be
protected, the water quality objectives reasonably required for that purpose, other waste discharges,
the need to prevent nuisance, and the provisions of Section 13241. Id.

c. Beneficial Uses
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The beneficial uses of San Diego Bay impaired by the SBPP OTC discharge include,
but are not limited to the following (RWQCB Order NO. R9-2004-054 p. 4):

1. Estuarine Habitat (EST) — Uses of water that support estuarine
ecosystems including, but not limited to, preservation or enhancement of estuarine
habitats, fish, shellfish, or wildlife (e.g., estuarine mammals, waterfowl, shorebirds).
Basin Plan at 2-4. This beneficial use is being impaired through impingement and
entrainment of various estuarine species. Any new permit must mitigate these
impacts to the “Best Technology Available” standard.

il. Marine Habitat (MAR) — Uses of water that support marine
ecosystems including, but not limited to, preservation or enhancement of marine
habitats, vegetation such as kelp, fish, shellfish, or wildlife (e.g., marine mammals,
shorebirds. Basin Plan at 2-4. This beneficial use is being impaired through the
destruction of eel grass habitat. Any new permit must mitigate these impacts to the
“Best Technology Available” standard.

il. Wildlife Habitat (WILD) — Uses of water that support terrestrial
ecosystems including, but not limited to, preservation and enhancement of terrestrial
habitats, vegetation, wildlife (e.g., mammals, birds, reptiles, amphibians,
invertebrates), or wildlife water and food sources. Basin Plan at 2-4. This beneficial
use is being impaired through the degradation of over 100 acres of eel grass and the
larvae and food sources it provides habitat for, as identified at the time by the
Regional Board in its own 2004 permit. Any new permit must mitigate these impacts
to the “Best Technology Available” standard.

iv. Preservation of Biological Habitats of Special Significance (BIOL) —
Uses of water that support designated areas or habitats, such as established refuges,
parks, sanctuaries, ecological reserves, or Areas of Special Biological Significance
(“*ASBS”), where the preservation or enhancement of natural resources requires
special attention. Basin Plan at 2-4. This beneficial use is being impaired because of
its impacts on South Bay National Wildlife Refuge. Any new permit must mitigate
these impacts to the “Best Technology Available” standard.

V. Rare Threatened or Endangered Species (RARE) — Uses of water that
support habitats necessary, at least in part, for the survival and successful
maintenance of plant or animal species established under state or federal law as rare,
threatened or endangered. Basin Plan at 2-5. The beneficial use is being impaired
because the OTC threatens the following rare, threatened or endangered species:
Least Tern and Brown Pelicans. Any new permit must mitigate these impacts to the
“Best Technology Available” standard.
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Vvi. Shellfish Harvesting (SHELL) — Uses of water that support habitats
suitable for the collection of filter-feeding shellfish (e.g., clams, oysters, and mussels)
for human consumption, commercial, or sport purposes. Basin at 2-5. The beneficial
use is being impaired because the OTC affects the water clarity, temperature and
other conditions that would otherwise make this a suitable habitat. Any new permit
must mitigate these impacts to the “Best Technology Available” standard.

Because the above-noted beneficial uses are not being achieved, the water quality
objectives established in the previous permit are not sufficient going forward. The Regional Board
must establish water quality objectives capable of sufficiently protecting these beneficial uses. A
relevant example of such water quality objectives are outlined in the SWRCB draft policy for OTC
discharges (the “Draft Policy,” attached hereto for reference).

Currently, there are no applicable nationwide standards implementing Section 316(b)
for existing power plants. Consequently, as noted above, Regional Boards must implement Section
316(b) on a case-by-case bases, using their best professional judgment. According to the Draft
Policy, the SWRCB, best professional judgment is to impose the following compliance alternatives
on OTC permits for existing power plants: (i) Reduce intake flow rate at each unit to a level
commensurate with that which can be attained by a closed-cycle wet cooling system or 93%,
whichever is greater, or (ii) Reduce impingement mortality and entrainment of marine life for the
facility by 90%. The City believes the Regional Board should rely on one of these two benchmarks
in implementing the Section 316(b) requirements for the SBPP.

4. Other discharge sources

In addition to the waste discharges resulting from the OTC system, the SBPP is the
source of several other types of pollutant discharges which must be considered when analyzing water
quality. Each of these is discussed in turn below.

a. Air pollution

The SBPP emits significant quantities of pollutants into the atmosphere which settles
on area streets, residences and businesses. During any rain event, such pollution ultimately works its
way into the bay, as a result of contaminated urban runoff. Such additional contamination
exacerbates the already significant effects of the OTC system.

The SBPP is permitted to discharge the following air pollutants each year. See
Application for Certification, Section 8.1 page 35 (filed June 30,2006).

i NOx 103.8 tons

1. SO2 11 tons
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iil. CcO 544.6 tons
iv. VOCs 39.6 tons
V. PM10 69.2 tons

Much of this atmospheric pollution is washed out of the sky with each rain event and
further contributes to pollutants of concern in the urban runoff as it comingles with the OTC
discharge. Any new permit issued to SBPP by the Regional Board must address these “Other Waste
Discharges.”

b. Nuisance

The OTC discharge constitutes a public nuisance because it impinges on other
beneficial uses of the bay (such as recreational uses) by prohibiting the redevelopment of the bay
front for REC 1 and REC 2 uses. For example, the viability of a proposed convention center and
resort at the Chula Vista bay front rests in large part whether the SBPP is allowed to continue
operations in its dilapidated and outdated condition. See letter from Gaylord Entertainment dated
December 11, 2006, attached hereto.

Section 13241 of the CWC states that factors to be considered by the Regional Board
in establishing water quality objectives shall include, but not be limited to: (i) past, present, and
probable future beneficial uses of water, (ii) environmental characteristics of the hydrographic unit
under consideration, including the quality of water available thereto, (iii) water quality conditions
that could reasonably be achieved through the coordinated control of all factors which affect water
quality in the area, (iv) economic considerations, (v) the need for developing housing within the
region and (vi) the need to develop and use recycled water.

As an example, these factors relate to the Sweetwater River (in particular factor ii) in
particular. The Sweetwater Authority provides drinking water to approximately 187,000 people in
National City, Bonita and Chula Vista. A portion of the Sweetwater Authority’s water comes from a
desalination facility that converts brackish water into potable water for residents and businesses in
the area (up to four million gallons per day), and another portion of the water comes from capture
and treatment of urban runoff. Continued operation of the SBPP’s OTC impairs the ability of the
Sweetwater Authority to use these sources of drinking water. Therefore, any new permit issued to
SBPP must address the impacts on water quality for these other beneficial uses.

S. Other economic considerations

The EPA has indicated that one of its top enforcement priorities in 2010 is to ensure
environmental burdens are not disproportionately placed on vulnerable populations. See
Background Paper for Candidate National Enforcement Priority: Environmental Justice, attached
hereto for reference. According to the most recent census data, the percentage of Hispanics living
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in Chula Vista is 49% versus 32% for the state as a whole. Similarly, Chula Vista is home to a
significant percentage of the power generating capacity for San Diego County, with approximately
1,100 megawatts of power originating in the City. It is unjust to disproportionately impose the
burden of an outdated power plant on this significant minority population. Rather, the City should
be looking to the future and its need to develop housing within the region, without the specter of an
aged, dirty power plant looming over the bay front.

The effects described above require the RWQCB to terminate the SBPP OTC permit no later
than December 31, 2010.

Ensuring the reliability of the state-wide power grid falls to other state agencies, not
the RWQCB. While the RWQCB is required to consider the economic and environmental impacts
of its decision to issue a new permit, the burden rests with permittee to demonstrate that failure to
issue a new permit will create a foreseeable energy emergency which should be given consideration
by the RWQCB.

The evidentiary standard on which the RWQCB must base its decisions is that of
substantial admissible evidence. To date, neither the permittee, nor any other state agency has
provided the RWQCB with information meeting the required evidence standard. Thus, before a any
new permit can issue, the RWQCB must be presented with substantial admissible evidence of an
emergency of such an extreme degree that it would allow the RWQCB to waive its responsibilities to
protect water quality in lieu of some other state and federal priority.

Conclusion

The City respectfully submits this comment letter to the Regional Board in the above-
entitled matter. The City hopes that the Regional Board seriously consider the concerns raised
herein before it makes any decisions regarding the future of the SBPP.

cc: David Gibson, Executive Director
Margaret Rosegay
Andrew Ulmer
Laura Hunter
Bart Miesfeld
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November 23, 2009 DRAFT ATTACHMENT 1

STATEWIDE WATER QUALITY CONTROL POLICY ON THE USE OF COASTAL
AND ESTUARINE WATERS FOR POWER PLANT COOLING

DRAFT

1. Introduction e

A. Clean Water Act Section 316(b) requires that the location, design, construction,
and capacity of cooling water intake structures reflect the best technology available
(BTA) for minimizing adverse environmental impact:,iSegﬁbn 316(b)is . .
implemented through National Pollutant Discharge Elimination System (NPDES)
permits, issued pursuant to Clean Water Act Section 402, which authorize the point
source discharge of pollutants to navigable waters. Skl

B. The State Water Resources Control Bo
the state water pollution control agency
Act. ’

C. The State Water Board and Regionéi~Wat¢r;Qdélity Control Boards (Regional
Water Boards) (collectively Water Boards) are authorized to issue NPDES permits

to point source dischargers in California. -

D. Currently, there are nO"a’pp‘iiﬁéble nationwidé stahdards implementing Section
316(b) for exjstin powefrl;plant&*’i.k Consequently, the Water Boards must
(b)on a;case-by-case basis, using best professional

Jte Water B s-responsible for adopting state policy for water quality
control, which may consist of water quality principles, guidelines, and objectives
een ed-essential for water quality control.

F. This Policy establishes uniform requirements for the implementation of §316(b),
using best profaessional judgment in determining BTA for cooling water intake
structures at existing coastal and estuarine power plants that must be implemented
in NPDES yits

Mits::-.

G. The intent of this Policy is to ensure that the beneficial uses of the State’s coastal
and estuarine waters are protected while also ensuring that the electrical power
needs essential for the welfare of the citizens of the State are met. The State
Water Board recognizes it is necessary to develop replacement infrastructure to
maintain electric reliability in order to implement this Policy.

' An asterisk indicates that the term is defined in Section 5 of the Policy.
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H. During the development of this Policy, State Water Board staff has met regularly
with representatives from the California Energy Commission (CEC), California
Public Utilities Commission (CPUC), California Coastal Commission (CCC),
California State Lands Commission (SLC), California Air Resources Board (ARB),
and California Independent System Operator (CAISO) to develop realistic
implementation plans and schedules for this Policy that will not cause disruption in
the State's electrical power supply. The compliance dates for thls Policy were
developed considering a report produced by the energy agenmes (CEC CPUC,
and CAISO), titled “Implementation of OTC Mitigation Through Energy
Infrastructure Planning and Procurement Changes®;: the accompanying table
titted “Draft Infrastructure Replacement Milestones and;“Compllance Dates for
Existing Power Plants in California Using Once ThmughCoq!’ ing’”, included in the
Substitute Environmental Document for this Pohcy The y:agencies’
approach seeks to address the replacement; repc i
plants currently using OTC that (1) maintains e!iabmty of the electnc system; (2)
meets California’s environmental policy als; and )achueves these goals
through effective long-term planning. fdntmnsmtssno ageneratlon and demand
resources. The energy agencies have stated that the' dates specified in their report
may require periodic updates.

|. To prevent disruption in the State’s electrical power supply when the Policy is
implemented, the State Water Board will convene a Statewide Advisory Committee
on Cooling Water Intake Structures (SACCWIS), which will include representatives
from the CEC, CPUC, CAISO, CCC, SLC, ARB, and State Water Board.
SACCWIS. wﬂl;revxew mplementatlon plans and schedules submitted by
dlschargers pursuant. to thls%Pollcyvland advise the State Water Board on the
impiemen,tatidn, of this; L re_kthat the implementation schedule takes into
accountlocal area ar ‘
compllance dates i Policy may requure amendment based on, among other
factors, the need to ma"’t(am reliability of the electrlc system as determlned by the

J. While the E SPUC and CAISO each have various planning or permitting
responsnbllltles ortant to this effort, the approach relies upon use of competitive
procurement ‘and forward contracting mechanisms implemented by the CPUC in
order to identify low cost solutions for most OTC power plants. The CPUC has
authority to order the investor-owned utilities (IOUs) to procure new or repowered
fossil-fueled generation for system and/or local reliability in the Long-Term
Procurement Plan (LTPP) proceeding. In response to the Policy, the CPUC
anticipates modifying its LTPP proceeding and procurement processes to require
the 10Us to assess replacement infrastructure needs and conduct targeted
requests for offers (RFOs) to acquire replacement, repowered or otherwise
compliant generation capacity. LTPP proceedings are conducted on a biennial
cycle and plans are normally approved in odd-numbered years. The next cycle,
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the 2010 LTPP, is estimated to result in a decision by 2011. The subsequent
cycle, the 2012 LTPP, would in turn result in a decision by 2013. Once authorized
to procure by a CPUC LTPP decision, the IOUs need approxxmately 18 months to
issue an RFO, sign contracts, and submnt applucatlons to the PUC for approval

facility already licensed through the CEC generation: permlttln ,
financing and construction can begin. A typical generation penmttmg timeline is 12
months, but specific issues such as ability to obtain air penmts ‘can delay)the
process. IQUs often give preference to RFO bids with p C T
in place. From contract approval, construction usuaﬂy' takesz three years rf’
generation permits are approved, or approximately five. years if generatton permits
are pending or other barriers present delays. In total,: -starting from the initiation of
an LTPP proceeding (2010 LTPP or 2012 LTPP), seven years are expected to
elapse, before replacement infrastructure is operational. Due to the number of
plants affected, efforts to replace or repoWe O wer plants !ouid need to be
phased. S

>x.and challenging set of
0 -study and implement

, total‘elapsed time is expected to
Area and San Diego regions,
TPP. For the Los Angeles
region, which would be addressed beglnmng in the 2012 LTPP, total elapsed time
is expected to begin in 2012 and end in 2020. A transmission solution is expected
to have approximately the: same timeframe but could be delayed by greater
potential fo signlﬁcant local oppos;tlon In order to assure that repowering or new
power plant development in the Los'Angeles basin addresses unique permitting
cha enges, the SACCWIS wiill assist the State Water Board in evaluating

com ’I"ance for powerf plants not under the jurisdiction of the CPUC or operating
;clng Authority Area.

Because the Los Angeles region presents a

] scarce water resources, the State Water Board
encourages the ust ”fof cycled water for cooling water in lieu of marine, estuarine
or freshr wate :

2. Requrrements or ExIsting Power Plants™

A. Compliance Alternatives

(1) Track 1. An owner or operator of an existing power plant* must reduce intake
flow rate* at each unit, at a minimum, to a level commensurate with that which
can be attained by a closed-cycle wet cooling system*. A minimum 93
percent reduction in intake flow rate* for each unit is required for Track 1
compliance, compared to the unit's design infake flow rate*. The through-
screen intake velocity must not exceed 0.5 foot per second.
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(2) Track 2. If an owner or operator of an existing power plant* demonstrates to
the Regional Water Boards’ satisfaction that compliance with Track 1 is not
feasible*, the owner or operator must reduce impingeme y timodallty and
entrainment of marine life for the facility, as a whole, to'g comparable level to
that which would be achieved under Track 1, usmg operaﬁonal orstructural

lic mp.

monthly verification of through-screen mtake elql ;ty» not to éxceedfO'.‘S
foot per second, or (2) by monitoring requir ah SeCtion 4.A, below.

(b) Compliance for entrainment shall be ydetenmned by. measured reduction in
entrainment determined by monitorin required in Sect:on 4.B, below.

(c) Technology-based nmprovements that’ specn‘" cally des;gned to reduce
impingement mortality and/or entraln ent and were implemented prior to
[the effective date of the Policy] may ‘be counted towards meeting Track 2
requirements. - - ;

(d) Reductions in lmpmgement mortahty and entramment resulting from the
replacement of stea turbine power-generating units with combined-cycle
power-generatmg un * mstalled pnor to [the effectlve date of the Policy],

n
CAISQ,CEC or. CPUC acting according to their individual or shared
responsmlhﬁes and communicated to the State Water Board as a formal
action of the CAISO or state agency, the State Water Board shall hold a
hearing to consider suspension of a compliance date applicable to an existing
power plant pending full evaluation of amendments to final compliance dates
contained in the policy.

C. Immediate and Interim Requirements
(1) No later than [one year after the effective date of this Policy], the owner or

operator of an existing power plant* with an offshore intake shall install large
organism exclusion devices having a distance between exclusion bars of no
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greater than nine inches, or install other exclusion devices, deemed
equivalent by the Regional Water Board. .

(2) No later than [one year after the effective date of this PQ y] the owner or
operator of an existing power plant™ unit that is not dlrec: gaging in power-
generating activities*, or critical system mainteniance, shall cease intake
flows, unless the owner or operator demonstra to the R "lonal Water
Board that a reduced minimum flow is necessa y 'for opera ons.:

(3) The owner or operator of an existing power plant* must lmplement measures
to mitigate the interim impingement and entramment lmpacts resulting from
the cooling water intake structure(s), commenging (ﬁve years after the
effective date of this Policy] and contmumg up to and ‘until the owner or
operator achieves final compliance. The owner or operator must include in
the implementation plan, described.i C € S|
measures that will be undertaken-
or operator may comply with this

(a) Demonstrating to the Regiona Wate
or operator is compensatmg for the mterlm wnpmgement and entrainment

impacts through existing mltlgatlon -efforts,/including any projects that are
required by state or. federal permits : as of [the effective date of this Policy];

) :vuf(c) Developing ar mplementtng a mitigation program for the facility,
... approved by the Regional Water Board, which will compensate for the
terim |mp|ngement and entrainment impacts.

(d) bitat. pro¢ uct/on foregone* method, or a comparable alternate
] approved by the Regional Water Board, shall be used to
determme the habitat and area for a mitigation project.

D. Nuclear-FueIed Power Plants*

If the owner or operator of an existing nuclear-fueled power plant* demonstrates
that compliance with the requirements for existing power plants* in Section 2.A,
above, of this Policy would result in a conflict with a safety requirement
established by the Nuclear Regulatory Commission (Commission), with
appropriate documentation or other substantiation from the Commission, the
Water Board will make a site-specific determination of best technology available
for minimizing adverse environmental impact that would not result in a conflict
with the Commission’s safety requirement.
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3. Implementation Provisions

A. With the exception of nuclear-fueled power plants*, which are’ covered under 3.D,
below, no later than [six months after the effective date of this Poflcy], the owner or
operator of an existing power plant* shall submit an lmplementa’aon plan to the
State and Regional Water Boards. : ‘

the owner or operator, describe the general desu
operational measures that will be undertaken to

taken to coordinate this activity thf fgh thé p ‘nate electrical system
balancing authority's maintenance scheduiing process

(2) If the owner or operator selects c/osed—cyc/e wet coo//ng as a compliance
alternative, the owner or operator shall address in the implementation plan
whether recycled water of suitable quahty is available for use as makeup
water. A

Ied no later than [three months after the effective
utive Dlrector of the State Water Board, to advise

: Nater. i
mpiementatlon schedale takes into: account local area and grid reliability.
SACCWIS shall lnciude representahves from the CEC, CPUC, CAISO, CCC, SLC,

P
CCWIS products shall be made available to the public.

(2) The SACC WIS shall review the owner or operator’s proposed implementation
schedule and report to the State Water Board with recommendations no later
than [one year after the effective date of this Policy].

(3) The SACCWIS will report to the State Water Board with recommendations on
modifications to the implementation schedule at least every two years starting
in 2013. If members of SACCWIS do not believe the full committee
recommendations reflect their concerns they may issue minority
recommendations that the State Water Board shall consider as part of the
SACCWIS recommendations.
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(4) The State Water Board shall consider the SACCWIS’ recommendations and
direct staff to make modifications, if appropriate, for the State Water Board's
consideration.

C. The Regional Water Boards shall reissue or, as approprlate ,
permits issued to owners or operators of exrstmg power plants,.
permits conform to the provisions of this Polucy ;

NPDES
nsure that the

(1) The permits shall incorporate a final compha ce schedule that
compliance as soon as possible, but no later than, the deadlines’ ,
Table 1, contalned in Sectlon 3.E, below. The comphanpe schedule shall be

industry experience Wlth the time typically requtred to €O struct S|m|lar
facnlmes and, takmg into account the amount of tnme reasanably required for
itting, securing,
financing and constructing facnhtles»‘;lf the ' State Water Board determines that
a longer compliance schedule is necessary to maintain rehablhty of the
electric system per SACCWIS recommendatsons ‘while other OTC power
' 'fisSuon upgrades take

(2) The Regional Water
final compliance schedules if appropnate ‘based on modifications to the
pollcy?approved by the State Water Board.

D. No later than [three months of the effective date of this Policy] the Executive
Dlrector of the State. Water Board, using the authority under section 13267(f) of the

j Il,request that Southern California Edison (SCE) and Pacific Gas
& Electric Company (PG&E) conduct special studies for submission to the State

(1) The specialfStudies shall investigate alternatives for the nuclear-fueled power
plants* to meet the requirements of this Policy, including the costs for these
alternatives.

(2) The special studies shall be conducted by an independent third party,
selected by the Executive Director of the State Water Board.

(3) The special studies shall be overseen by a Review Committee, established by

the Executive Director of the State Water Board no later than [three months of
the effective date of the Policy], which shall include, at a minimum,
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representatives of SCE, PG&E, SACCWIS, the environmental community,
and staffs of the State Water Board, Central Coast Reglonal Water Board,

and the San Diego Reglonal Water Board.

(4) No later than [one year after the effective date of this Pohcy]‘f the Review

Committee, described above, shall provide a report for pul

detailing the scope of the special studies, including the degree' tc WhICh
existing, completed studies can be relied uponif‘ T . N

(5) No later than [three years after the effective dat
Committee shall provide a report for public com
the special studies and shall present the report to»

(7) The State Water Board shall cons1der thefh_
including costs and feasibility, in’ evaluatmg the»
respect to the nuclear-fueled power plants

noticed at least 10 days in advance .fcf the
Review Committee shall be made )

E. Table 1. |mplementatlon{$ch’egu$e

1e public.

's Policy] theR‘} vlew

[Fel
“tang AH products of the

sults ¢ fthe special studies,

ad to modify this Policy with

' Milestone.

Responsible
Entity/Party

Due Date?

State Water
Board Executive

[three months
after the

| fof hdclear—fue/ed power plants [Sect:on Director effective date

3. D] S of the Policy}

2 'Estabhsh' Review kCommlttee [Section State Water [three months
3.D0(3) .; Board Executive after the

Director effective date

of the Policy]

3 | Establish SACCWIS [Section 3.B]

State Water
Board Executive

[three months
after the

[Section 3.A]

fueled power
plants

Director effective date
of the Policy]
4 | Submit a proposed implementation plan to Owner/operators [six months
the State and Regional Water Boards of existing fossil- after the

effective date
of the Policy]

? These compliance dates were developed considering information provided by the CEC, CPUC, CAISO,

and the Los Angeles Department of Water and Power (LADWP).
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. Responsible 2
Milestone Entity/Party Due Date

5 | Provide a report for public comment, ' | {one year after
detailing the scope of the special studies on -~ the effective
compliance options for nuclear-fueled -} date of the
power plants* [Section 3.D(4)] ok I Policy]

6 | Review the owners or operators’ proposed | - SACCWIS ‘{one‘year after
implementation schedules and reportto the |~ ’ 1
State Water Board with recommendations
[Section 3.B(2)] n

7 | Humboldt Bay Power Plant in compliance Ow‘nerlgpei*é.fbr [one year after

o st | the effective
date of the
1 Policy]
8 | Potrero Power Plant in compliance ' - Ownerlaperator | [one year after
; v the effective
date of the
Policy]

9 | Install large organism-exclusion devices: AOwner/operators [one year after
with a distance between'exclusion bars of - | of existing power | the effective
no greater ,than nine m’che r-equivalent plants™ with date of the

i ; ’ offshore intakes Policy}
10 Owner/operators | [one year after
of existing power | the effective
e nt plants™* date of the
: demonstrate to theRegronal Water Board Policy]
‘that a reduced minimum flow is necessary
11 Owner/operator 12/31/2012
12 Review [three years
udies: n compliance options for Committee after the
nuclear-fueled-power plants* [Section effective date
3.D(5)] of the Policy]

13 | Report to State Water Board on status of SACCWIS 3/31/2013
implementation of Policy [Section 3.B(3)]

14 | Commence to implement measures to Owners/operators [five years
mitigate the interim impingement and of existing power after the
entrainment impacts due to the cooling plants™ effective date
water intake structure(s) [Section 2.C(3)] of the Policy]
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. Responsible 2
Milestone Entity/Party Due Date

15 | Report to State Water Board on status of SACCWIS | 3/31/2015
implementation of Policy [Section 3.B(3)] y RS

16 | El Segundo, Haynes, and Morro Bay power @wner/opera 12/31/2015
plants in compliance

17 | Report to State Water Board on status of | .~ SAGCWIS | 3/31/2017
implementation of Policy [Section 3.B(3)] R

18 | Power plants in CPUC 2010 LTPP Cycle in fOWnéf/Qgerator 12/31/2017
compliance: Encina, Contra Costa, LT
Pittsburg, Moss Landing [Section 1.J] G

19 | Harbor and Scattergood generating stations |- Ox ner/opéféﬁtpf 1 12/31/2017
in compliance AT

20 | Report to State Water Board on status of .| - SACCWIS 3/31/2019
implementation of Policy [Section 3.B(3)] R

21 | Power plants in CPUC 2012 LTPP | Owner/operator 12/31/2020
Procurement Cycle in compliance: ‘
Huntington Beach, Redondo, Alamitos,
Mandalay, Ormond Beach [Section 1.J]

22 | Report to State Water Board on status of SACCWIS 3/31/2021
implementation of Policy [Section 3.B(3)]

23 Diabla we q i'f‘liance Owner/operator 12/31/2024

24 Qnofre Nuclear Gzéherating"s"tation in Owner/operator 12/31/2022

4. Track 2 ’Mgpq onng Provxsnons

A. Impingement Impacts: The following impingement studies are required to comply
with Section 2(A)Y2)(a)(2):

(1) A baseline impingement study shall be performed, unless the discharger
demonstrates, to the Regional Water Board's satisfaction, that prior studies
accurately reflect current impacts. Baseline impingement shall be measured
on-site and shall include sampling for all species impinged. The impingement
study shall be designed to accurately characterize the species currently
impinged and their seasonal abundance to the satisfaction of the Regional

Water Board.
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(a) The study period shall be at least 12 consecutive months.

(b) Impingement shall be measured during different seasons when the cooling
system is in operation and over 24-hour sampling per%ods

(c) When applicable, impingement shall be sampled under |ffenng
representative operational conditions (e. g dlffenng Ievels of power
production, heat treatments, etc.). : .

(d) The study shall not result in any additional: mortallty above typrcal :
operating conditions. ; \

(2) After the Track 2 controls are implemented, to conﬁ‘
impingement controls, another mpmgemeﬂt study, consis
4.A(1)(a) to (d), above, shall be perfon‘ned‘and reported to the Regional
Water Board. ‘ “ L

(3) The need for additional |mplngement studles shaﬂ be evaluated at the end of
each permit period. Impingement studies shall be requnred when changing
operational or environmental conditions: mdlcate that new studies are needed,
at the discretion of the Regional Water: Board

B. Entrainment Impacts: The followmg entrainment studies are required to comply
with Section 2(A)(2)(b)

lmplementatlon pf Track 2 controls.

(a) Entrai'n impacts shall be based on sampling for all ichthyoplankton™ -
and meroplankton species. Individuals collected shall be identified to the
lowest taxonomical level practicable. When practicable, genetic
identification through molecular biological techniques may be used to
assist in compliance with this requirement. Samples shall be preserved
and archived such that genetic identification is possible at a later date.

(b) The study period shall be at least 12 consecutive months, and sampling
shall be designed to account for variation in oceanographic conditions and
larval abundance and behavior such that abundance estimates are
reasonably accurate.
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(2) After the Track 2 controls are implemented, to confirm the level of
entrainment controls, another entrainment study (with a study design to the
Regional Water Board's satisfaction) shall be performed and reported to the
Regional Water Board. C

(3) The need for additional entrainment studies shaine evahjated at the end of
each permit period. Entrainment studies shall b requirec -
operational or environmental conditions indica ha
at the discretion of the Regional Water Board.

5. Definition of Terms

Closed-Cycle Wet Cooling System — Refers to a coo gsystem which functlons by
transferring waste heat to the surroundi ng air jh the evaporatron of water,
thus enabling the reuse of a smaller:¢ < several times to achieve the
desired cooling effect. The only disch: .',,ge of wastewater is blowdown, which is
either boiler water or re-circulating coollng water for the purpose of limiting the
buildup of concentrations of materials i in excess of desrrable limits established by
best engineering practlce : :

Combined-cycle power—generaﬁng unlts Refers to several units within a power plant
which combined -generate electncrty through a two-stage process involving
combustion and steam. Hot exhaust gas from one or two combustion turbines is
passed ‘through a heat reoovery steam generator to produce steam for a steam

ormay not be retumed tp the‘ powér cycle. Combined cycle power units are
;generally more fuef—eﬁ' cient and use less cooling water than steam boiler units

Habitat Production Foregorie — Refers to the product of the average proportional
‘and the estimated area of the water body that is habitat for the species
source populatron Habitat production foregone™ is an estimate of habitat area
production that is lost to all entrained species. For example, if the average
proportional mortality* of estuarine species is 17 percent and the area of the
source water estuary is 2000 acres, then the habitat production foregone* is
equal to 17 percent of 2000 acres, which is 340 acres.

Ichthyoplankton — Refers to the planktonic early life stages of fish (i.e., the pelagic eggs
and larval forms of fishes).
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Intake Flow Rate — Refers to the instantaneous rate at which water is withdrawn through
the intake structure, expressed as gallons per minute.

Meroplankton — Refers to that component of the zooplankton* communlty composed of
the pelagic larvae of benthic invertebrates. :

New power plant — Refers to any plant that is a “new fac:my" as deﬂned 1,'40 C.F.R.
§125.83 (revised as of July 1, 2007), and that is sub'ect to Subpa |, Part 125 of
the Code of Federal Regulations (revised as of 2007)(referred to as:
“Phase | regulations”). B S

Not Feasible — Cannot be accomplished because of space f lints or the mablllty to
obtain necessary permits due to public safety consnderatlons “unacceptable
environmental impacts, local ordinances, regulations, eté. Cost isnota factor to
be considered when determining feasnblhty uﬂd f’Track 1.0

Nuclear-Fueled Power Plant(s) — Refers to ;Dlablo Canyon ower Pléht and/or San

Onofre Nuclear Generating Station. -

Power-generating Activities — Refers to activities directly related the generation of
electrical power, including start’up and shut-down procedures, contractual
obligations (hot stand-by), hot. bypasses ‘and critical maintenance activities
regulated by the Nuclear Regulatory Commission. Activities that are not
considered directly related to the generation of electricity include (but are not
limited to) dilution for in-plant wastes, maintenance of source-and receiving water
quallty stncﬂy for momtonng purposes and runnlng pumps strictly to prevent
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RECEIVED

APR 30 2007

Bennete Westhrook, Seror § 5y Invondont, Thovciopmen, Phesign i COHSCI'VEIIIOH &
Environmental Serviceg

December 11, 2006 %

The Honorable Cheryl Cox via emaill
Chula Vista Mayor

276 Fourth Avenue

Chuia Vista, CA 91910

GAYLORD BMTER VAT ENT

Honorable Board of Port Comimissioners
Unified Port of San Diego

P.O. Box 120488

San Diego, CA 92112-0488

Dear Mayor Cox and Port Commissioners:

We have noted that the Port District staff has pulted the various Port Board agenda
items relating to South Bay Replacement Project, LLC's proposed replacement of the
existing South Bay Power Plant in Chula Vista. We understand that this was done to
allow time for furiher study of the project, by the staff of both the Port District and the
City of Chula Vista. Given this period of further study, | thought that this would be an
appropriate time to share Gaylord Entertainment's views on the subject.

As you know, wa are working with your respective staffs to deliver a world-class hotel
convention cenler resort at the Chula Vista bayfronl, as part of the master plan for this
project. In reviewing the current state of affairs for the power plant and its replacement,
the first and foremost conclusion that we come to is the incompatibifity of our plans with
the continued existence of the power plant in its current location and configuration. We
can only echo the commonly-held sentiment that the facility as it is today is an eyesore
that detracts from the entire bayfront experience. We are cartain that this facility would
negatively impact the guest experience at our hotel, if it were to remain in existence by
the time of our opening. As a result, | am wriling loday to express our strong opposition
to any plan or course of action that leads to the existing power plant remaining for any
period of time after lhe first quarter of the year 2011. | cannot conceive of a situation in
which Gaylord would commit to continue the pursuit of our Chula Vista project, if future
decisions regarding the plant were to lead to this undesirable outcome.

We understand that the California Energy Commission will be instrumental in
determining the future of any power generation that occurs on {the Chula Vista bayfront.
We also understand the importance of ensuring a continuous and adequate supply of
power to the south San Diego region, which will benefit all of the tenants and residents
of the bayfront. H lhe Commission concludes, however, that there is not a justification
for continuing power generation within the bayfront master plan sile, we would hope thal
a higher and better use for the proposed relocation parcel could be found. My

Covlord Enrcctanmus Company
Ope Gaylond Prive, Nadieilie, TN 57211
Telephvoe 13- 310-6436 Facaimtle 6133160357
il Mvestbookf@esylordenteruinment am



Lelter to Cheryl Cox & Board of Port Commissicners
December 11, 2006
Page 2

assumption would be hat you would share this view, since we share a common interest
is developing the bayfront into a destination attraclion that is uiwivalled on the West
Coast. The site that the replacement power plant would occupy presents opporlunities
for many other uses that would contribute towards this goal.

We appreciate your consideration of our views on this matter.

Siricelely, T
il

ennett Westbrook

ce: Lee Babcock
Laurie Madigan
Randa Coniglio
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N8 T Background Paper for

g - F Candidate National Enforcement Priority:
% N Environmental Justice (EJ)
Y4t prone” January 2010

Why is environmental justice a significant concern?

Administrator Lisa Jackson has strongly voiced her intent to address the burdens pollution has
disproportionately placed on vulnerable populations, including children, communities of color, Native
Americans, and the poor, and to seek their full partnership in identifying and eliminating the sources of
pollution in their neighborhoods, schools and homes. She has further said that EPA would take special
pains to connect with those who have been historically underrepresented in EPA decision making,
inchuding the disenfranchised in our cities and rural areas, communities of color, native Americans,
people disproportionately impacted by pollution, and small businesses, cities and towns working to
meet their environmental responsibilities. Although the environmental and health threats vary,
environmental justice issues are prevalent in communities across the country.

Rationale:
Environmental & Human Health Significance

This priority candidate would further support the Agency’s commitment to protect vulnerable
communities. It would empower communities, giving them a role in the process of ensuring
compliance at facilities which directly affects their lives. Making EJ a separate enforcement priority
should not diminish the importance of, or take the place of, incorporating EJ concerns in all of the
national enforcement priorities. Rather, it would signify OECA’s commitment to apply enforcement
tools as an important means of protecting at-risk communities.

Non-compliance Data

The types of non-compliance data vary from community to community and cannot be specified until
the communities of focus are identified. Notwithstanding this unknown, an at-risk community has the
problems and issues often caused by non-compliance. A placed based enforcement approach looks at
communities holistically to identify non-compliance affecting the community.,

What is EPA’s role in ensuring compliance in Underserved Communities?

EPA is responsible for providing equal protection from environmental and health hazards to all
individuals. If EPA fails to fulfill this responsibility, it is likely that these underserved communities
will remain vulnerable to environmental and health hazards.

How Would this Priority Work?

This national enforcement priority candidate would be geographically based rather than sector based.
Each region would identify a disadvantaged community in a geographic area in which EPA would
perform targeted enforcement (including targeting of facilitics within national priority sectors). The

|



region would work with the community to identify environmental and health threats within that
geographic area to achieve maximum compliance with environmental regulations in order to protect
human health and the environment. By including the community input in the project, there is a greater
likelihood of engaging state and local regulatory partners on high-profile, highly impacted areas where
multiple jurisdictional authorities should be applied in a more coordinated fashion. With our partners,
EPA would address these threats over a defined time frame, using an integrated strategy that makes
appropriate use of all of the compliance assurance tools it has at its disposal (inspections, compliance
assistance, compliance monitoring, administrative and civil actions). It would also coordinate
enforcement efforts with other available means (e.g., community involvement, supplemental
environmental projects, stewardship and voluntary programs) to address issues that can't be effectively
met through enforcement alone. Because of the unique issues facing each community, the statutory
authorities used and the actions taken will vary from region to region.

The following are examples of how EPA has directed targeted enforcement to benefit underserved
communities. These are potential models for this proposed national enforcement EJ priority. For other
examples of how enforcement may be targeted to benefit underserved or sensitive communities, please
refer to the following three proposals: 1) Air Toxics; 2) Farmworker Protection from Pesticides; and,
3) Pesticides Use at Day Care Facilities. These proposals are available at

http.//www .epa.gov/compliance/data/planning/priorities/index.html .

Huntington Port (Regions 3, 4, 5 and National Enforcement Investigation Center). In this project, EJ
screening has been incorporated into the targeting phase for specific facilities, and was considered in
selecting the geographic area. EPA intends to use an integrated strategy that covers smaller facilities
primarily through compliance assistance, so that we have a comprehensive enforcement presence.
(See ‘Guide for Addressing Environmental Problems: Using an Integrated Stratesic Approach,” EPA
2007)

o “Toxic” Schools Enforcement Review (Region 5, others). In this project, Region 5 is
reviewing information on certain schools and surrounding facilities in light of a USA Today
report raising concerns about air toxics impacts on schools. Other regions and the Office of Air
Quality Protection Standards are also looking at this information. This review could lead to
geographically-targeted enforcement, depending on findings. Given that this issue is
nationwide, and has already been identified by EJ coordinators as an area where regions should
work together, this project would lend itself to testing a national approach to place-based
targeting.

o Los Angeles Area Enforcement Collaborative. EPA Region 9 and the CA Department of Toxic
Substance Control (DTSC) are leading a multi-media effort to focus inspection and
enforcement authorities along a 23-mile stretch from the ports of Los Angeles and Long Beach
via the I-710 corridor to East Los Angeles. Approximately a million people live along this
corridor in 15 small cities. The majority of the population are people of color and low-income.
To date, at the end of the first of 3 years, Region 9 has successfully lined up resources and
commitments of various media programs within the region for next year's inspection cycle.
Concurrently, CA’s DTSC, with resources from an EPA environmental justice grant, has
enlisted the support of other key agencies such as the Air Resources Board, the South Coast Air
Quality District and the LA Regional Water Quality Control Board to be able to respond to
community concerns about specific sources in the focus area. The most innovative feature of
this approach is the role that community, neighborhood organizations and local governments
are playing in helping both agencies target resources most effectively.
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o City of Houston. EPA Region 6 and Houston have collaborated to develop a
monitoring/surveillance/enforcement strategy to address concerns of high levels of hazardous
air pollutants (HAPs) in and around the Houston area. In November 2007, the city’s Mayor
and Health Director requested EPA’s participation in addressing benzene emissions by
developing a risk based approach to conducting real time monitoring, surveillance, and
compliance activities. EPA designated Houston as an authorized representative in February,
2008, which authorized the city to enter onto the premises of major stationary sources to
support EPA with inspection and monitoring activities. Houston signed a confidentiality
agreement with EPA in September 2008 in order to participate in enforcement activities related
to the initiative. Activities included fence-line monitoring, and if a benzene plume was
identified, EPA and Houston followed up with an on-site visit to monitor and help detect
potential specific sources, followed by information requests and enforcement, if appropriate.




‘g FO L EY ATTORNEYS AT LAW

402 W. BROADWAY, SUITE 2100
FOLEY & LARDNER LLP SAN DIEGO, CA 921013542

619.234 6655 TEL

619.234.3510 FAX

February 24, 2010 foley.com

CLIENT/MATTER NUMBER
114294.0103

David Gibson

Executive Director

California Regional Water Quality Control
Board, San Diego Region

9174 Sky Park Court, Suite 100

San Diego, California 92123

Re:  Addendum to Comment Letter: In the Matter of Dynegy South
Bay, LLC, South Bay Power Plant

To Whom It May Concern:

On behalf of the City of Chula Vista (the “City”), and in preparation for the March
10, 2010 hearing on the above-entitled matter, we ask that the Regional Board take notice of the
document attached hereto. The document is a letter from Dynegy South Bay, LLC to the Regional
Board dated October 16, 2009, and which is publicly available on the Regional Board’s website.
This document was inadvertently omitted from the Comment Letter submitted on February 22, 2010
to the Regional Board in this matter. The City hereby reserves the right to refer to and rely upon the
information provided in this document during direct testimony and/or cross examination for the
upcoming hearing.

cc: Brian Kelly
Margaret Rosegay (via email)
Andrew Ulmer (via email)
Laura Hunter (via email)
Bart Miesfeld (via email)

Attachment

BOSTON JACASONVILLE MILWAUKEE SAN DIEGD SILICON VALLEY
BRUSSELS LOS ANGELES NEW YORK SAN DIEGO/DEL MAR TALLAHASSEE
CHICAGO MADISON CRLANDC SAN FRANCISCO TAMPA
CETROIT MIAMI SACRAMENTD SHANGHAL TOKYOD

WASHINGTON, D C
SDCA_1608063.1



Dynegy South Bay, LLC
990 Bay Blvd.

Chuls Vista, CA 91311
619-498.5200-Phone

619-498-5287-Fax D Y N E G Y

October 16", 2009

John H. Robertus

Executive Officer

CA Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego CA 92123-4340

Re:  South Bay Power Plant — Update to Application for Renewal of
NPDES Permit No. CA0001368

Dear Mr. Robertus:

On April 10", 2009, Dynegy submitted its application for renewal of NPDES Permit
No. CA0001368 for the South Bay Power Plant (Order No. R9-2004-0154). Our
application was subsequently determined to be complete, as confirmed by your letter
dated July 20, 2009.

On October 9, 2009, Dynegy was advised by the California Independent System
Operator (CAISO) that the Reliability-Must-Run (“RMR”) contract for South Bay
Units 3 and 4 has been terminated, such that operation of these units will not be
required after December 31, 2009. However, the CAISO extended the RMR contract
for Units 1 and 2 for the 2010 contract year. Accordingly, Dynegy nceds the ability
to operate Units 1 and 2 until December 31, 2010. Commensurate with our
contractual obligation to use best efforts to secure or maintain all permits necessary
for the operation of RMR-designated units, we are hereby updating our application
for renewal of the NPDES permit for the South Bay Power Plant to seek authorization
to discharge only through December 31, 2010, at a maximum flow rate of 225 MGD,
reflecting the total maximum combined flow from Units 1 and 2. This represents a
63% reduction in the combined flow requested in our renewal application.

Under the terms of our lease with the Port, Units 3 and 4 must be permanently retired
as of December 31, 2009. As you are aware, Dynegy is working with the Port and
other agencies in anticipation of the demolition of the plant, in accordance with the
terms of the lease. Under the circumstances, we believe the most reasonable and
expeditious course of action is to allow the existing permit to remain on
administrative extension, with the understanding that (i) it will apply only to Units |
and 2 at the reduced flow rate specified above, and (ii) the authorization to discharge
will terminate on December 31, 2010 absent further action by the Board.

I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision
in accordance with a system designed to assure that qualified
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personnel properly gathered and evaluated the information
submitted. Based on my inquiry of the person or persons who
managed the system, or those persons directly responsible
for gathering the information, the information submitted is, to
the best of my knowledge and belief, true, accurate, and
complete. | am aware that there are significant penalties for
submitting false information, including the possibility of fine
and imprisonment for knowing violations.

Please call me if you have any questions.

C: Jim Detmers, CAISO

Karen Edson, CAISO
Nancy Saracino, CAISO
Andrew Ulmer. CAISO
Chetty Mamandur, CAISO
Gil Grotta, CAISO

Lynn Lednicky, Dynegy
Joe Paul, Dynegy

Jim Hinrichs, Dynegy
Brian Theaker, Dynegy
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N Callforma Reglonal Water Quality Control Board s,

o/ San Diego Region
Linda S. Adams Over 50 Years Serving San Diego, Orange, and Riverside Counties Arnold Schwarzenegger
 Secretary for Recipient of the 2004 Environmental Award for Outstanding Achievement from U.S. EPA ' Governor
Environmental Protection

9174 Sky Park Court, Suite 100, San Dicgo, California 92123-4353
(858) 467-2952 « Fax (858) 571-6972
http://www.waterboards.ca.gov/sandiego

: , Certified Mail ~ Return Receig.t Requested
December 30, 2009 7009 1410 0002 2347 6989

'Daniel P. Thompson In're oly refer to:
Vice President , 257829; DBarker
Dynegy South Bay, LLC WDID: 9 000000091

. 990 Bay Boulevard
Chula Vista, CA 91911

Dear Mr. Thompson:

Subject: Adoption of Order No. R9-2009-0178 — An Order Ratifying Minor
Modifications to Waste Discharge Requirements Order No. R9-2004-
0154, NPDES No. CA0001368, for Dynegy South Bay, LLC, South Bay
Power Plant Discharge to San Diego Bay

Enclosed is a copy of the subject Order No. R9-2009-0178, which was adopted by the
San Diego Regional Water Quality Control Board (Regional Water Board) on December
16, 2009. Order No. R9-2009-0178 ratifies the minor modifications to Order 'No. R9-
2004-0154 described in the Regional Water Board Executive Officer’s letter dated
November 9, 2009. The permit modifications reflect a previous change in operational
control of the South Bay Power Plant on April 2, 2007, the interim flow reduction
resulting from the shutdown of Units 3 and 4, and the eventual shutdown of Units 1 and
2 based on the schedule described in Dynegy’s October 16, 2009 letter.

In the subject line of any response, please include the requested “Iin reply refer to:"
information located in the heading of this letter. For questions pertaining to the subject
matter, please contact me at (858) 467-2989 or by e-mail at
dbarker@waterboards.ca.gov.

Respectfully,

David T. Barker

Supervising Engineer

ADEIDING D>

California Environmental Protection Agency
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Minor Modifications
Order No. R9-2004-0154
South Bay Power Plant

cc: (email only)

Laura Hunter

Environmental Health Coalition
401 Mile of Cars Way Suite 310
National City, CA 91950
laura@environmentalhealth.org

Barb lrwin ,
Director Environmental
West Region Operations
Dynegy, Inc.

4140 Dublin Bivd, Suite 100
Dublin, CA 94568
Barb.J.lrwin@dynegy.com

Robin Smutny-Jones

Director, Regulatory Affairs

California Independent System Operator
Corporation

151 Blue Ravine Road

Folsom, CA 95630°
rsmutny-jones@caiso.com

December 30, 2009

John Kemmerer

Associate Water Division Director

U.S. EPA Southemn California Field Office
600 Wilshire Blvd., Suite 1460

Los Angeles, CA 80017
kemmerer.john@epa.gov

David Merk _

Director, Environmental Services
Port of San Diego

3165 Pacific Highway

San Diego, CA 92101
dmerk@portofsandiego.org

Jim Detmers
Vice President, Operations

California Independent System Operator Corporation

151 Blue Ravine Road
Folsom, CA 95630
jdetmers @caiso.com

California Environmental Protection Agency
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Minor Modifications
Order No. R9-2004-0154
South Bay Power Plant

cc: (US Mail Only)

Cheryl Cox

Mayor, City of Chula Vista

Chula Vista Mayor and Council Office
276 Fourth Avenue

Chula Vista, CA 91910

Marty Block

State Assemblymember, 78" District
Lemon Grove Plaza

7144 Broadway, 2nd Floor

Lemon Grove, CA 91945

Mary Salas

Assemblymember, 79" District
Assembly California Legislature
678 Third Avenue, Suite 105
Chula Vista, CA 81910

Greg Cox

San Diego County Supervisor, District 1
County Administration Center

1600 Pacific Highway, Room 335

San Diego, CA 92101
greg.cox@sdcounty.ca.gov

Mr, Steve Castaneda
Councilmember

Chula Vista Mayor and Council Office
276 Fourth Avenue

Chula Vista, CA 91910

Order No. | R9-2004-0154
‘File No. | 13-0091
GeoTracker No.
NPDES No. | CA0001368

CIWQS Place ID | 257829
WDID | 8 000000091

Reg. Measure No. | 133117
Party 1D
.. PersonID |

December 30, 2009

Rudy Ramirez

. Deputy Mayor, City of Chula Vista

Chula Vista Mayar and Council Office
276 Fourth Avenue
Chula Vista, CA 91810

Denise Moreno Ducheny
Senator, 40th District
California State Senate
637 3" Avenue, Suite A-1
Chula Vista, Ca 91910

Ben Hueso

San Diego City Councilmember, District 8
City Administration Building

202 C Street, 10™ Floor

San Diego, CA 92101

Ms. Pamela Bensoussan
Councilmember

Chula Vista Mayor and Council Office
276 Fourth Avenue

Chula Vista, CA 91910

Mr. Bob Filner

51 District, California
Congress of the United States
House of Representatives
333 F Street, Suite A

Chula Vista, CA 91910
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California Environmental Protection Agency
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ORDER NO. R9-2009-0178
AN ORDER
RATIFYING MINOR MODIFICATIONS
TO
ORDER NO. R9-2004-0154
NPDES PERMIT NO. CA0001368

WASTE DISCHARGE REQUIREMENTS
FOR
DUKE ENERGY SOUTH BAY LLC
SOUTH BAY POWER PLANT
SAN DIEGO COUNTY

The California Regional Water Quality Control Board, San Diego Region (hereinafter
Regional Water Board), finds that:

1. On November 10, 2004, this Regional Water Board adopted Order No. R9-2004- |
0154, National Pollutant Discharge Elimination System (NPDES) permit No.
CA0001368, Waste Discharge Requirements for Duke Energy South Bay, LLC,
South Bay Power Plant, San Diego County. Order No. R9-2004-0154 establishes
requirements for the discharge of up to 601.13 million gallons per day (MGD) of
heated once-through cooling water from the South Bay Power Plant (SBPP) electrical
generating units to south San Diego Bay.

2. Order No. R9-2004-0154 contains an expiration date of November 10, 2009. The
current operator, Dynegy South Bay LLC submitted a complete NPDES permit =~
reissuance application dated April 10, 2009 for the reissuance of Order No. R9-2004-
0154 for the South Bay Power Plant. The Regional Water Board is not moving
forward with the reissuance of the NPDES permit at this time.

3. By letter dated November 9, 2009, the Regional Water Board Executive Officer made
minor modifications to the Findings, Prohibitions, and Provisions of Order No. R9-
2004-0154. The minor modifications are described in Attachment 1 to this Order.

4. Order No. R9-2004-0154, including the attached minor modifications, will remain fully
effective and enforceable under an administrative extension until December 31, 2010
absent further action by the Regional Water Board.

5. The adoption of this Order is exempt from the requirement for preparation of
environmental documents under the California Environmental Quality Act (Public
Resources Code, Division 13, Chapter 3, Section 21000 et seq.) in accordance with
the California Water Code, Section 13389.

: : DO DN
6. The Regional Water Board has notified the discharger and all known intereg,:t’ed hela

parties of its intent to ratify the minor modifications to Order No. R9-2004-0154 and




Order No. R9-2009-0178 2 November 12, 2008

has provided them with an opportunity to submit their written comments and
recommendations.

7. The Regional Water Board, in a public meeting, heard and considered all comments
pertaining to this action.

IT IS HEREBY ORDERED, that:

1. The minor modifications to Order No. R9-2004-0154 as described in the .
Executive Officer's November 9, 2009 letter and attached hereto as Attachment 1
are ratified as fully effective and enforceable requirements of the Order.

I, David W. Gibson, Executive Officer, do hereby certify the foregoing is a full, true and

correct copy of an Order adopted by the California Regional Water Quality Control
Board, San Diego Region, on December 16, 2009.

W wJ) '4%/; <
DAVID W. GIBSON
Executive Officer

DD O™ Pas




Attachment 1 to Order No. R9-2009-0178

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

MINOR MODIFICATIONS
TO
ORDER NO. R9-2004-0154
NPDES PERMIT NO. CA0001368

WASTE DISCHARGE REQUIREMENTS
FOR
DUKE ENERGY SOUTH BAY LLC
SOUTH BAY POWER PLANT

SAN DIEGO COUNTY

Except as modified or superseded by the permit modifications set forth below, all of the
findings, prohibitions, provisions and other requirements of Order No. RS-2004-0154
remain in full force and effect. The following minor modifications of Order No. R8-2004-
0154 are hereby incorporated and immediately effective:

Findings added to Order No. R9-2004-0154

32. Dynegy South Bay, LLC (Dynegy) assumed responsibility for compliance with
Order No. R9-2004-0154 on April 2, 2007.

33. By letter dated October 9, 2009 the California Independent Systems Operator
Corporation (CAISO) informed the Regional Board that the “Reliability Must Run”
agreement for Units 3 and 4 will terminate at midnight on December 31, 2009.
CAISO also reported that the RMR agreement for Units 1 and 2 was extended
through the 2010 contract year. CAISO will require RMR services for Units 1 and 2
until such time as replacement capacity within the San Diego Gas and Electric
service area is available. CAISO reports that it will continue to work with all
stakeholders in finding a way to allow the South Bay Power Plant to close while
maintaining the electrical system reliability needed in the San Diego iocal area.

34. By lefters dated October 16, 2009 and October 19, 2009, Dynegy provided
information regarding the schedule for shutdown and closure of the South Bay
Power Plant. These letters were submitted to update Dynegy’s previously
submitted April 10, 2009 Report of Waste Discharge in application for the
reissuance of the current National Pollutant Discharge Elimination System
(NPDES) Order No. R9-2004-0154 for South Bay Power Plant. Dynegy reported
that electrical generating Units 3 and 4 at South Bay Power Plant will not be
operated after December 31, 2009. Based on available information and on a
CAISO request to provide a provision in the 2010 RMR contract that would allow
the CAISO to terminate the contract for Units 1 and 2 prior to December 31, 2010,
Dynegy believes that a NPDES discharge permit that would expire on December
31, 2010 would be sufficient to meet the CAISO’s stated reliability reqUIreMEItS — 5. iy oot




Minor Modifications -2- November 8, 2008
Order No. R9-2004-0154
South Bay Power Plant

Dynegy requested to continue operation of Units 1 and 2 under the current NPDES
permit at a reduced maximum flow-rate of 225 million gallons per day (MGD) untif
December 31, 2010 absent further action by the Regional Board.

Prohibition added to Order No. R9-2004-0154

14. After December 31, 2008, the combined discharge to San Diego Bay from the
South Bay Power Plant in excess of 225 MGD is prohibited.

Provisions added to Order No. R9-2004-0154

23. Allreferences to Duke Energy South Bay, LLC in Order No. RS-2004-0154 shall
henceforth refer to Dynegy South Bay, LLC as the entity subject to regulation’
under Order No. RS-2004-0154. Dynegy South Bay, LLC is liable for any violation
on and after the transfer date of April 2, 2007.

24, The discharges from electrical generating Units 3 and 4 at the South Bay Power
Plant shall be terminated on or before December 31, 2009 absent further action by
the Regional Board. The termination of these discharges shall not resuit in the
discharge of pollutants from other outfails except in accordance with this Order.
References to flows from Units 3 and 4 point source outfalls in Order No. R9-2004-
0154 are deleted upon termination of these discharges.

25. After December 31, 2009, Order No. R8-2004-0154 shall apply only to the
discharges from electrical generating Units 1 and 2 at a maximum reduced flow
rate of 225 MGD.

26. The discharges from Units 1 and 2 shall terminate on the date CAISO determines
that Reliability Must Run (RMR) services from Units 1 and 2 are no longer needed
or December 31, 2010, whichever occurs first, absent further action by the
Regional Board.

27. The Regional Board will conduct a public hearing to consider rescinding Order No.
R9-2004-0154 upon termination of all discharges from the South Bay Power Plant.

I, John H. Robertus, Executive Officer, do hereby certify the forgoing is a full, true, and correct
copy of minor modifications to Order No. R 9-2004-0154 executed on Nov ermbpr 9, 2009.

{JOHN H. ROBERTUS
Executive Officer
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