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16, 2011 
 

 
In the Tentative Cleanup and Abatement Order (“TCAO”) dated September 15, 2010, the 

California Regional Water Quality Control Board, San Diego Region (“Water Board”) named Star 

& Crescent Boat Co., a California Corporation (“S&C Boat”) as a “discharger” in the San Diego 

Bay Shipyard Sediment case.  The Water Board bases its determination on its contention that S&C 

Boat is a corporate successor-in-interest to the San Diego Marine Construction Company 

(“SDMCC”), which is alleged to have contributed to pollution by way of discharges from its 

shipyard facility between 1914 and 1972.  The successor-in-interest theory is the Water Board’s 

sole basis for conferring the “discharger” designation upon S&C Boat.   

As detailed herein, S&C Boat does not meet the basic legal requirements that must be 

established in order to assign successor-in-interest liability.  SDMCC sold its interest in the 

Shipyard Sediment Site four years before S&C Boat came into existence, and SDMCC (which was 

staff
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renamed Star & Crescent Investment Co. (“Investment Co.”)) continued to operate for more than a 

decade after S&C Boat acquired SDMCC/Investment Co.’s harbor excursion assets.   

S&C Boat was incorporated in 1976.  Throughout its history, its only business has been to run 

harbor excursions in the San Diego Bay.  Its shore operations have always taken place north of the 

San Diego–Coronado Bay Bridge (the “Bridge”).  S&C Boat never leased or used the Shipyard 

Sediment Site south of the Bridge.  S&C Boat has no direct connection – nor has any direct 

connection ever been alleged by the Water Board – to the contamination at the Shipyard Sediment 

Site.  S&C Boat is a distinct legal entity that, as a matter of law, is not liable for contamination 

allegedly caused by SDMCC.  The TCAO should be revised to remove reference to S&C Boat as a 

responsible party and “discharger”. 

I. Factual Background 

a. SDMCC Corporate History 

 Oakley J. Hall was the sole shareholder of SDMCC until his death in 1967.1  Captain Hall’s 

SDMCC empire had three divisions:  the Marine Division (operating the Shipyard Sediment Site), 

the Boat Division (operating the harbor excursion business north of the Bridge), and the Investment 

Division (which owned and operated other unrelated assets).  (S&C Comments, Ex.1.)  The Marine 

Division represented 86.7% of SDMCC's revenue, repairing Navy and tuna boats. (S&C 

Comments, Ex.1.)  From 1915 until 1972, the Marine Division occupied the 19.2 acre shipyard site 

located at the foot of Sampson Street in San Diego, south of the Bridge (the “Shipyard Sediment 

Site”).  Contamination at the Shipyard Sediment Site is the basis of this Water Board action.   

SDMCC's second division, the Investment Division, owned assets such as a building in 

downtown San Diego at 201 West Broadway, Lasco Truck Rental & Equipment Co., the Lake 

Mead Ferry Service, Inc., and had several other real and personal assets.  (S&C Comments, Exs.1, 

11-14.)  The Investment Division owned and operated various assets and businesses until its 

dissolution in 1991. (S&C Comments, Ex. 15 (attached hereto for ease of reference).) 

                                                                 

1 United States Tax Court’s opinion in Estate of Oakley J. Hall, Deceased, Southern California First National Bank, 
Executor v. Commissioner of Internal Revenue (1975) (attached as Exhibit 1 to Star & Crescent Comments dated May 
26, 2011 (“S&C Comments”)), p. 1. 
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SDMCC’s third division, the Boat Division, was commonly known as Star and Crescent 

Boat Company.  (S&C Comments, Ex.1.)  This Star and Crescent Boat Company was not a 

separately incorporated entity, but only operated as a division of SDMCC.  As of 1972, it was clear 

to the San Diego Unified Port District (“Port District”) that the Boat Division was operating as a 

division of SDMCC, and not as a separate corporate entity.  (Port District Staff Communication, 

S&C Comments, Ex.7.) The Boat Division operated a commercial towing and harbor excursion 

business and ran the Broadway gift shop from leased space along Harbor Drive between the 

Broadway and B Street piers north of the Bridge.  (S&C Comments, Ex.1.)  The Boat Division of 

SDMCC is not S&C Boat, the designated party herein.    

i. SDMCC’s Lease of the Shipyard Sediment Site 

SDMCC’s Marine Division leased the Shipyard Sediment Site from 1915 until 1972.  

Campbell Industries purchased SDMCC’s interest in the Shipyard Sediment Site in 1972 for $4.6 

million.  (S&C Comments, Ex.1.)  In 1972 the Port District accepted SDMCC’s surrender of its 

lease for the Shipyard Sediment Site.  (Surrender of Port Lease, S&C Comments, Ex.8; Port 

Ordinance Accepting Surrender, S&C Comments, Ex. 9.)  Thereafter, Campbell Industries secured 

a new lease for the Shipyard Sediment Site.  Thus, after 1972, SDMCC had no leasehold interest in, 

or any operations at, the Shipyard Sediment Site.   

ii.  SDMCC Becomes Star & Crescent Investment Company 

After surrendering the Shipyard Sediment Site lease in 1972, SDMCC amended its Articles 

of Incorporation, changing its name to Star & Crescent Investment Co. (“Investment Co.”).  (Cert. 

of Amd. of Articles of Incorp., S&C Comments, Ex.10.)  After this name change, Investment Co. 

continued to operate the Boat Division, which ran the harbor excursion business on the San Diego 

Bay, and operated several other businesses, including Lake Mead Ferry Service, Inc. (incorporated 

in 19682), Las Vegas Baggage Service, and Lasco Truck Rental & Equipment Co.3   

                                                                 

2 Nevada Sec. of State records show incorporation of Lake Mead Ferry Service, Inc. in 1968 (attached as Exhibit 39). 
3 Investment Co.’s minutes of December 23, 1977 (S&C Comments, Exhibit 11, attached); Investment Co.’s resolutions  
of July 7, 1978 (S&C Comments, Exhibit 12, attached); Investment Co.'s written consent of June 8, 1979 (S&C 
Comments, Exhibit 13, attached); Investment Co.'s written consent of March 9, 1981 (S&C Comments, Exhibit 14, 
attached); correspondence regarding Investment Co.’s insurance coverage for other businesses (attached as Exhibits 37 
and 38.) 
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In 1976, four years after SDMCC sold the ship building business to Campbell Industries 

and surrendered its lease for the Shipyard Sediment Site, Investment Co. transferred the assets of its 

Boat Division (the harbor excursion business) to S&C Boat.  After the sale of these harbor 

excursion assets to S&C Boat in 1976, Investment Co. continued to operate its diverse group of 

businesses, including the Lake Mead Ferry Service, Inc., the Las Vegas Baggage Service, and 

Lasco Truck Rental & Equipment Co.  (S&C Comments, Exs.11-14, attached.)  The continued 

operation of these other business assets by Investment Co. is evidenced by corporates minutes, 

resolutions and insurance correspondence unearthed during discovery: 

• December 30, 1977 Investment Co. minutes noting that Lasco Truck Rental 
operations in Nevada had become the largest truck rental agency in Nevada; 
discussion of the franchise renewal of, and acquisition of a building site and facilities 
for, the Lake Mead Ferry Service operations; and a rate increase associated with the 
Las Vegas Baggage Service (Exhibit 11).   

• July 7, 1978 Investment Co. resolution which discuss the possible liquidation of the 
Las Vegas Baggage Service, and securing land by lease or purchase to enable Lasco 
Truck Rental & Equipment Co. to expand operations to Reno, Nevada (Exhibit 12). 

• June 8, 1979 Investment Co. resolution discussing opening a furniture stripping 
business in Las Vegas, Nevada; the sale of Las Vegas Baggage Service; and the 
transfer of assets from Las Vegas Baggage Service to Lasco Truck Rental & 
Equipment (Exhibit 13). 

• March 9, 1981 Investment Co. resolution allowing the extension of the Lake Mead 
Ferry Service contract with the Department of the Interior (Exhibit 14). 

• 1977 to 1984 insurance correspondence relating to Star & Crescent Investment 
Company, the Las Vegas Baggage Service, Lasco-Boss Truck Rental & Equipment, 
Lake Mead Yacht Tours, a building located at 3500 West Naples Drive in Las 
Vegas, Nevada, and Star Crescent of Nevada (Exhibit 37).   

• March 10, 1977 letter from Johnson & Higgins to Investment Co. referring to 
binding insurance coverage for Investment Co.’s “various locations.” (Exhibit 38) 

 
Over 15 years after selling the harbor excursion assets to S&C Boat, Investment Co. 

discontinued its remaining operations and dissolved in 1991.  (Election to Wind Up and Dissolve, 

S&C Comments, Ex.15, attached.)  

b. S&C Boat Corporate History 

The formation and incorporation of S&C Boat in 1976 occurred four years after SDMCC 

surrendered its Shipyard Sediment Site lease. Immediately following the filing of its Articles of 

Incorporation, S&C Boat voted to issue 1,500 shares of stock.  (S&C Boat Minutes, S&C 
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Comments, Ex. 17, attached.)  S&C Boat then voted to purchase specified assets and assume 

specified liabilities of the harbor excursion business from Investment Co.  (S&C Comments, Ex.17, 

attached.)  The purchase price for the harbor excursion business assets was 1,500 shares of S&C 

Boat stock with a fair market value of $718,825.53.  (S&C Comments, Ex.17, attached.)  The 

transferred assets included leases for properties associated with the harbor excursion business, none 

of which included the Shipyard Sediment Site.  (S&C Comments, Ex.17, attached.)   

Six harbor excursion boats were listed among the assets transferred to S&C Boat, as well as 

four leases (all for property associated with the harbor excursion business and located north of the 

Bridge (S&C Comments, Exs. 17-20)4), two floats, two vehicles, and the right to use the name “San 

Diego Harbor Excursion.”  (S&C Comments, Ex.17, attached.)  Also listed were specific and 

itemized liabilities:  $80,000 in notes payable, $4,556.30 in charter deposits, and employee 

advances and accrued vacation and holiday pay. 

As only specified harbor excursion business assets and liabilities were purchased by S&C 

Boat, none of the transferred assets or liabilities had any relation to the former operations at the 

Shipyard Sediment Site or continuing or future operations of Investment Co.  Importantly, 

Investment Co. correspondence dated after the sale of the harbor excursion business reflects that 

Investment Co. retained residual liabilities “connected with your ship building operations.”  

(Johnson & Higgins March 10, 1977 letter, Exhibit 38, attached.)  This letter confirms that 

liabilities connected with SDMCC’s ship building operations were retained by Investment Co. 

Almost immediately following the sale of the harbor excursion business, Investment Co.’s 

1,500 shares of S&C Boat stock were transferred to Stephen P. Carlstrom, Judy Hall, and Janet 

Miles, who each received 500 shares.  (S&C Boat Shareholder Certificates, S&C Comments, 

Ex.22.)  Under the terms of the applicable stock sale agreement, these three individuals paid 

$765,400 to purchase this stock (S&C Boat Minutes, S&C Comments, Ex.23; S&C Boat 

Shareholders’ Agmt., S&C Comments, Ex.24), and the payments were made from S&C Boat 

dividends until paid in full in 1981.  (S&C Boat Minutes, S&C Comments, Exs. 25-30.)   

                                                                 

4 None of the transferred leases relate to the Shipyard Sediment Site, as SDMCC/Investment Co. had surrendered that 
lease four years earlier.  (S&C Comments, Exhibits 8 and 9.) 
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In 1984, San Diego Harbor Excursion acquired all outstanding stock in S&C Boat, and in 

1986 San Diego Harbor Excursion merged with S&C Boat.  (Agmt. of Merger, S&C Comments, 

Ex.32.)  None of the current S&C Boat shareholders, Arthur E Engel, Herbert G. Engel and David 

Engel, have any relationship with Investment Co., Stephen P. Carlstrom, Judy Hall, and/or Janet 

Miles.  (Deposition of George Palermo, pp. 67-68, 83-86, 110, S&C Comments, Ex.36.)  Moreover, 

the current shareholders of S&C Boat had no affiliation with either SDMCC, Investment Co., or 

any of their officers, directors or shareholders.  (Deposition of George Palermo, pp. 48, 67-68, 85-

86, 110, S&C Comments, Ex.36.) 

From 1976 to the present, S&C Boat’s operations have been limited to the operation of a 

harbor excursion business, which does not operate at the Shipyard Sediment Site, but at different 

locations along the San Diego Bay, all north of the Bridge.   

II. S&C Boat is Not the Legal Corporate Successor to SDMCC or Investment Co. 

 The only issue before the Water Board is whether S&C Boat is the corporate successor-in-

interest to SDMCC.  It is not.  The corporate facts evidenced above show that S&C Boat is a 

distinct legal entity that is not related to SDMCC in a manner sufficient to impose successor 

liability as alleged by the Water Board.   

 The general rule governing successor liability provides that where a corporation purchases 

the assets of another corporation, the acquiring corporation does not assume the selling 

corporation’s debts and liabilities.  (Ray v. Alad Corp. (1977) 19 Cal.3d 22, 28.)  California courts 

have identified specific situations in which an entity may be held liable as a successor-in-interest 

for another's debts and liabilities.  Such successor liability will only attach where: (a) the purchaser 

expressly or impliedly agrees to assume the other's debts and liabilities; (b) a transaction amounts to 

a consolidation or merger of the two corporations; (c) the purchasing corporation is merely a 

continuation of the selling corporation; or (d) the transaction is entered into fraudulently to escape 

liability for debts.  (Ortiz v. South Bend Lathe (1975) 46 Cal.App.3d 842, 846, disapproved on other 

grounds in Ray, supra, 19 Cal.3d at 34; Franklin v. USX Corp., (2001) 87 Cal.App.4th 615, 621.)  
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a. S&C Boat Only Assumed Specific SDMCC/Investment Co. Liabilities. 

 S&C Boat did not expressly or impliedly agree to assume all of the debts or liabilities of 

Investment Co.  To the contrary, the corporate minutes and all related documents clearly set forth 

exactly which assets and which liabilities S&C Boat was purchasing.  (S&C Comments, Ex.17, 

attached.)  The assets and liabilities purchased only relate to the harbor excursion business.  None 

of the assets nor any of the liabilities were related to either the shipbuilding business, the Shipyard 

Sediment Site, or any other of Investment Co.’s continuing operations.  (S&C Comments, Ex.17, 

attached.)    

 The San Diego Region’s Cleanup Team (“CUT”) Response to Comments Report correctly 

quotes the terms of the sale from Investment Co. to S&C Boat:  all “right, title and interest of every 

kind and description in and to its business and assets pertaining to its harbor excursion business” . 

. . “but subject to all liabilities of said business as of March 31, 1976, as relate to its harbor 

excursion business.”  (S&C Comments, Ex.17, attached.) The Investment Co. offer is clear – the 

assets and liabilities purchased are only those assets and liabilities pertaining or relating to the 

harbor excursion business.  The CUT’s assertion that there should have been a second document 

that specified all of Investment Co.’s assets that S&C Boat was not purchasing is absurd.  The 

factual evidence clearly shows that Investment Co. continued to operate its own significant and 

separate business interests (mostly in Nevada) after the sale of the harbor excursion business to 

S&C Boat.  To expect S&C Boat or Investment Co. to list all of Investment Co.’s assets that were 

not included in the purchase is preposterous.   

 The CUT and other Designated Parties attempt to suggest that the words “all liabilities of 

said business as of March 31, 1976, as relate to its harbor excursion business,” really mean 

something much broader than is actually stated.  The law does not support this interpretation.  If 

contractual language is clear and explicit, it governs.  (Bank of the West v. Superior Court (1992) 2 

Cal.4th 1254, 1264.)  Language in a contract must be construed in the context of the document as a 

whole.  (Id. at 1265.)  The phrase “all liabilities” cannot be pulled out of context, as attempted by 

the CUT and other designated parties, but must be considered in the context of the full sentence and 

the complete document.  It is clear from the sentence that the liabilities and assets purchased were 



 

8 
STAR & CRESCENT BOAT CO.’S HEARING BRIEF 

TCAO/DTR NO. R9-2011-0001 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

only those “pertaining to its harbor excursion business.”  Moreover, from the full document it is 

clear that all the assets and liabilities listed (including Port District leases) only relate to the harbor 

excursion business, and no other business, assets, or property belonging to Investment Co.   

 Next, the CUT and other Designated Parties allege that Investment Co. had no other 

business operations, assets or liabilities.  This statement is contrary to the evidence found in the 

Investment Co. corporate minutes, resolutions, and insurance correspondence, all of which show 

that Investment Co. continued to own and operate many other diverse assets, and continued to be 

responsible for the debts and liabilities associated therewith, after selling the harbor excursion 

assets to S&C Boat, and for many years thereafter.  (S&C Comments, Exs.11-14 and 17, attached; 

Exs. 37-38, attached.)  For example, a March 10, 1977 letter from Johnson & Higgins to Investment 

Co. references binding general liability coverage, “subject to a satisfactory physical inspection of 

your various locations.”  (Ex.38, attached.)  The content of this letter alone shows that Investment 

Co. operated businesses requiring insurance at “various locations.”   

 The Investment Co. corporate minutes and resolutions document the various other business 

operations of Investment Co., which were historical and continuing operations.  That these 

Investment Co. operations continued from before 1976 is clear from the context of those corporate 

documents which discussed extending leases, expanding operations, renewing franchises, and 

extending contracts.  (S&C Comments, Exs.11-14, attached.)  These extensions, expansions, and 

renewals from 1977 to 1981 were of ongoing business entities owned by Investment Co. prior to 

the sale of its harbor excursion business to S&C Boat in 1976.  Nevada Secretary of State records 

show that Lake Mead Ferry Service, Inc. was incorporated in 1968.  (Ex.39, attached.)  There is no 

evidence suggesting that Investment Co.’s only asset in 1976 was the harbor excursion business.  In 

fact, the evidence is to the contrary. 

 Most notably, the March 10, 1977 Johnson & Higgins letter, addressed to Investment Co. 

and dated after the sale of the harbor excursion business to S&C Boat, states:  “[a]t the February 1, 

1977 attachment date, we had secured the agreement of the Aetna Insurance Company to bind 

coverage for your general liability exposures other than the residual products liability connected 

with your ship building operations.”  (Ex.38, attached.)  This letter evidences the fact that 
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Investment Co. not only continued to operate other businesses after the sale of the harbor excursion 

business, but also, and more importantly, expressly retained the residual liability connected with 

the ship building business, after the sale of the harbor excursion business to S&C Boat.  

 As a matter of law, successor-in-interest liability cannot be established under the first 

situation identified in Ortiz, because S&C Boat only acquired Investment Co.’s harbor excursion 

assets and liabilities and no others. 

b. There was No De Facto Merger of S&C Boat with SDMCC/Investment Co. 

The 1976 purchase of the harbor excursion assets and assumption of related liabilities by 

S&C Boat did not amount to a consolidation or merger.  As described in Ray, the “consolidation or 

merger” theory “has been invoked where one corporation takes all of another's assets without 

providing any consideration that could be made available to meet claims of the other's creditors or 

where the consideration consists wholly of shares of the purchaser's stock which are promptly 

distributed to the seller's shareholders in conjunction with the seller's liquidation.”  (Ray, supra, 

19 Cal.3d at pages 28-29, citations omitted, emphasis added.)  Satisfaction of several elements is 

necessary to establish such a “consolidation or merger”:   (i) all of the Seller’s assets must be sold; 

(ii) consideration must be inadequate, in that no consideration is made available to meet claims of 

other creditors; (iii) consideration consists wholly of shares of the purchaser’s stock; (iv) those 

share are immediately distributed to the seller’s shareholders; and (v) the seller must then be 

liquidated. (Id. at 28.)  Each of these five elements must be shown to establish a consolidation or 

merger.  These requisite elements have not been met.5   

As noted above, S&C Boat did not acquire all of SDMCC/Investment Co.’s assets (S&C 

Comments, Exs.11-14 and 17, attached) which is an essential element for successor liability under 

this theory.  The assets purchased by S&C Boat were specifically enumerated in the corporate 

documents and were limited only to Investment Co.’s harbor excursion business.  (S&C Comments, 

Ex.17, attached.)  Following the sale of the harbor excursion assets to S&C Boat, Investment Co. 

                                                                 

5 The CUT and other Designated Parties rely on Marks v. Minn. Mining & Mfg. Co. (1986) 187 Cal.App.3d 1429.  Their 
reliance is misplaced.  Many courts, including the Ninth Circuit have distinguished Marks finding that Ray, supra 
provides the test to be used to determine whether a consolidation or merger has occurred. (Schwartz v. Pillsbury, Inc. (9th 
Cir. 1992) 969 F.2d 840.) 
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continued to operate other businesses including, but not limited to, the Las Vegas Baggage Service, 

Lasco Truck Rental, and Lake Mead Ferry Service, and was exploring other business opportunities.  

(S&C Comments, Exs.11-14 and 17, attached; Exs. 37-39, attached.)  None of the assets or 

liabilities of these other business entities were sold to S&C Boat as part of the 1976 harbor 

excursion transaction.  (S&C Comments, Ex.17, attached.)  Thus, S&C Boat did not acquire all of 

Investment Co.’s assets when it purchased the harbor excursion business. 

As discussed in detail in subsection (c) below, adequate consideration was paid for the 

assets purchased by S&C Boat from Investment Co.  While the original consideration that S&C 

Boat used to purchase Investment Co.’s harbor excursion assets was its own stock, this stock was 

not distributed to Investment Co.’s shareholders in conjunction with its liquidation, which is 

another required element of successor liability under this theory.  Instead, less than six months after 

the purchase, Investment Co. sold its S&C Boat stock to Stephen P. Carlstrom, Judy Hall, and Janet 

Miles, who paid $765,400 for it.  (S&C Comments, Exs.22-24.)  These three individuals were not 

shareholders of Investment Co.   

Finally, this theory requires that the selling entity be liquidated following the sale.  As 

evident from the facts above, Investment Co. was not liquidated following the sale of the harbor 

excursion assets to S&C Boat, but rather continued to function as a separate entity, operating other 

businesses separate and apart from S&C Boat. It was not until 15 years after the sale of its Boat 

Division to S&C Boat, that Investment Co. was dissolved.  (S&C Comments, Exs.11-17, attached.)   

The CUT response to comments recognizes correctly that Investment Co. did not liquidate; 

however, the CUT contends that Investment Co. was “effectively out of business for over a year 

and a half afterwards.”  This assertion is incorrect, unsupported by any evidence, and contrary to the 

evidence in the record.  As noted in detail above, numerous documents, including Investment Co. 

minutes, resolutions and insurance documents all provide evidence that Investment Co. had ongoing 

business ventures prior to and after the sale of its harbor excursion business to S&C Boat.  Where 

the selling entity continues to exist, there is no merger or consolidation.  (Beatrice Co. v State Bd. 

Of Equalization (1993) 6 Cal.4th 767, 778.)   
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Thus, the facts of the transaction between S&C Boat and Investment Co. show that the 

essential criteria for the “consolidation or merger” theory described in Ray are not met here.  S&C 

Boat is not a successor-in-interest liability under the second situation identified in Ortiz.   

c. S&C Boat is Not a Continuation of SDMCC/Investment Co. 

Under Ortiz, the third situation in which an entity may be held liable for a predecessor’s 

debts and liabilities is if an entity is a “mere continuation” of the original entity.  A corporation 

cannot escape its debts and liabilities by simply re-naming itself or shifting its assets.  McClellan v. 

Northridge Park Townhome Owners Assn. (2001) 89 Cal.App.4th 746, 754.  

S&C Boat’s purchase of Investment Co.’s harbor excursion business was not merely a name 

change or a shift of assets; instead Investment Co. continued in its existence, operating its other 

businesses for years thereafter.  Further, the S&C Boat shareholders were different from those of 

Investment Co., and these shareholders paid adequate consideration to Investment Co. for their 

S&C Boat stock.   S&C Boat carried on only the harbor excursion business, acquiring no other 

assets or liabilities of Investment Co., which remained viable and responsible for its own 

operations, assets, debts and liabilities. 

Courts have described the criteria for applying successor-in-interest liability under a mere 

continuation theory, placing the burden on the party that asserts liability to show one or both of the 

following factual elements:  (1) no adequate consideration was given for the predecessor 

corporation’s assets and made available for the claims of its unsecured creditors, and (2) one or 

more persons were officers, directors, or stockholders of both corporations.  (Franklin, supra, 87 

Cal.App.4th at 626-627.)  Cases in which these criteria have been used to impose 

successor-in-interest liability involved both the payment of inadequate cash consideration and near 

complete identity of ownership, management or directorship after the transfer.  (See, e.g., Ray, 

supra, 19 Cal.3d at 29; Stanford Hotel Co. v. M. Schwind Co. (1919) 180 Cal. 348 [inadequate 

consideration and near identical ownership]; Higgins v. California Petroleum & Asphalt Co. (1898) 

122 Cal. 373 [inadequate consideration and substantially same ownership]; Economy Refining & 

Service Co. v. Royal Nat. Bank of New York (1971) 20 Cal.App.3d 434 [inadequate consideration 

and substantially same ownership]. 
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There is no evidence that consideration paid by S&C Boat to Investment Co. for the harbor 

excursion assets was inadequate.  “Inadequate consideration is an ‘essential ingredient’ to a finding 

that one entity is a mere continuation of another.”   (Katzir’s Floor and Home Design, Inc. v. M-

MLS.com, (9th Cir. 2004) 394 F.3d 1143, 1150-51; Maloney v. American Pharmaceutical Co., 

(1988) 207 Cal.App.3d 282, 287, quoting Ortiz, supra, 46 Cal.App.3d at 847.)  “The party 

asserting the theory of successor liability bears the burden of establishing inadequate 

consideration.”  (Katzir’s at 1151, citing Maloney v. American Pharmaceutical Co. (1988) 207 

Cal.App.3d 282, 288 (emphasis added), citing Civ. Code §1615.)  Moreover, where an acquisition 

of assets occurs, there is a statutory presumption that adequate consideration was paid.  (Civ. Code 

§§ 1614; 1615) 

The CUT response to comments contends that the consideration paid by S&C Boat was 

inadequate, arguing that the stock had a par value of $10 per share, and therefore the 1,500 shares of 

stock paid to Investment Co. only had a value of $15,000.  The 1976 par value of S&C Boat’s stock 

is irrelevant to its market value.  Under California’s General Corporation Law, the par value for a 

corporation’s stock is only relevant to a tax or fee imposed by another jurisdiction upon the 

capitalization of a corporation, but does not reflect the actual value of the stock.  (Cal. Corp. Code 

§205; see also Witkin, 9 Summary of California Laws, Corporations §59 (10th Edition, 2008.)   Any 

contention that the par value reflected the actual share value or value of the corporate entity is 

inconsistent with California law. 

Adequate consideration was paid by S&C Boat for the harbor excursion assets.  The value 

of Investment Co.’s harbor excursion assets transferred to S&C Boat was $805,332.13, which was 

offset by $86,506.30 in liabilities that S&C Boat assumed in the 1976 sale.  (S&C Comments, 

Ex.17, attached.)  Six months later, Investment Co. sold the S&C Boat stock for $765,400, and 

pursuant to the terms of a Promissory Note, was completely repaid with interest over a five year 

period.  (S&C Comments, Exs.23-30.)  Rather than paying inadequate consideration, the S&C Boat 

shareholders paid consideration which exceeded the amount that the assets and liabilities were 

worth at the time, demonstrating that sufficient consideration was paid. 
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Second, there was not complete identity of ownership, management, or directorship between 

S&C Boat and Investment Co.  The original directors of S&C Boat were Carole Lechleitner, 

Monica Triplett, Kay Harpold, Gail Lary, Jacqueline Rhodes, and Dorine Schamens.  (S&C 

Comments, Ex.167, attached.)  At the first meeting, these directors resigned and were replaced by 

Stephen P. Carlstrom, Raleigh Miles, Judy Hall, Janet Miles, Kenneth Beiriger, and O.J. Hall, Jr.  

(S&C Comments, Ex.17, attached.)  O.J. Hall, Jr. served as president for less than six months, until 

Investment Co. sold the S&C Boat stock to Stephen P. Carlstrom, Judy Hall, and Janet Miles.  

(S&C Comments, Ex.23.)  At that time, O.J. Hall, Jr. resigned from the S&C Boat board and Mr. 

Carlstrom became president.  (S&C Comments, Ex.23.)   

There is no dispute that the first individual shareholders of S&C Boat were the children of 

O.J. Hall, Jr.  A familial relationship between the shareholders and director of two separate entities 

does not make the two entities successors-in-interest.  Instead, family businesses have long been a 

driving force in our economy (e.g. Wal-Mart, Ford Motors, Anheuser-Busch) and are entitled to the 

same corporate protections and safeguards as all others so long as corporate formalities are 

followed.  S&C Boat and Investment Co. business records and documents indicate that all corporate 

formalities were followed.  Neither the Water Board nor the CUT nor any other Designated Party 

has contended that corporate formalities were not followed by S&C Boat or Investment Co.  

  There was admittedly some overlap of corporate directors between the two corporations at 

the time of the sale of assets to S&C Boat:  O.J. Hall, Jr. (who was president and on S&C Boat’s 

board for six months) was president of the Investment Co. and an Investment Co. director for many 

years (S&C Comments, Exs.10 and 15, attached), and Kenneth Beiriger was an Investment Co. 

director while serving as an S&C Boat director.  (S&C Comments, Exs.11-14 and 17, attached; Ex. 

31, attached.)  Neither ever owned any S&C Boat shares.  (S&C Comments, Ex.22.)  Such 

minimum level of overlap alone is not sufficient to impose liability here.  “[W]hen the same 

persons are officers or directors of the two corporations, liability is not imposed on the acquiring 

corporation when recourse to the debtor corporation is available and the two corporations have 

separate identities.”  (Beatrice Co., supra 6 Cal.4th at 778.)  “[I]t is not dispositive that some of the 

same persons may serve as officers or directors of the two corporations. The relevant inquiries are 
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whether the two corporations have preserved their separate identities and whether recourse to the 

debtor corporation is available.”  (CenterPoint Energy, Inc. v. Superior Court (2007) 157 

Cal.App.4th 1101, 1121 (citation omitted).) 

 S&C Boat and Investment Co. preserved their separate identities in many ways.   Investment 

Co. collected from S&C Boat’s shareholders regular payments pursuant to the terms of the 

Promissory Note, plus occasional accelerated payments, until these shareholders had paid the 

$765,400 plus interest they agreed to pay to purchase the S&C Boat stock.  (S&C Comments, 

Exs.23-30.)  During this same time frame, Investment Co. operated a variety of other businesses 

which were completely unrelated to S&C Boat’s harbor excursion business.  (S&C Comments, 

Exs.11-14, attached.)  Recourse to Investment Co. was available while it ran its own businesses 

from 1976 until it dissolved in 1991.  (S&C Comments, Exs.11-15, attached.)      

 The CUT response also incorrectly alleges that O.J. Hall, Jr. controlled both Investment Co. 

and S&C Boat.  The actions cited in the CUT response, which are alleged to show control by Mr. 

Hall include reviewing financial and operating statements of S&C Boat, reviewing salaries and 

bonuses for S&C Boat, and granting a loan to S&C Boat.  Investment Co. did undertake these 

activities, which were recommended by an outside CPA firm, until the Promissory Note was re-paid 

in full in 1981.  These actions do not demonstrate “control” of S&C Boat by Mr. Hall, but evidence 

that Investment Co. exercised the rights granted to it under the terms of the Promissory Note and 

Stock Purchase Agreement, in an effort to protect its security, as any lender would. 

 The crucial inquiries for this “continuation” prong are whether adequate consideration was 

paid and whether the entities preserved their separate identities.  Adequate consideration was paid 

for Investment Co.’s harbor excursion assets, and S&C Boat and Investment Co. both maintained 

their separate identities after the sale of assets.  Successor-in-interest liability under the third 

situation identified in Ortiz cannot be established. 

d. No Fraudulent Transfer Occurred. 

There is no evidence that S&C Boat purchased Investment Co.’s harbor excursion business 

in order to allow Investment Co. to fraudulently escape any debts or liabilities.  Quite to the 

contrary, Investment Co. continued to operate its many and diverse other businesses following the 
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