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EXECUTIVE SUMMARY 
 
The California Regional Water Quality Control Board, San Diego Region (San Diego 
Water Board) has prepared this Addendum to Response to Comments Report regarding 
Tentative Order No. R9-2013-0007, Waste Discharge Requirements for the 
Foothill/Eastern Transportation Corridor Agency (F/ETCA), Tesoro Extension (SR 241) 
Project, Orange County (Tesoro Extension Project). 
 
This report includes responses to comments on the revisions to the Tentative Order that 
were received between May 30, 2013 and June 7, 2013.  Please note, all references to 
Tentative Order section numbers in the response sections of this report refer to section 
numbers in the Revised Tentative Order, unless otherwise noted in the response. 
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Comment 
No. 

CEQA 
 

127 COMMENT: As we have discussed at length in our prior letters, CEQA requires that a 
responsible agency prepare an SEIR for a project where substantial changes are proposed in 
the project which will require major revisions of the prior EIR, substantial changes occur with 
respect to the circumstances under which the project is being undertaken, or new information on 
environmental impacts becomes available. (Pub. Resources Code § 21166; CEQA Guidelines § 
15162.)  

Here, the project is the Foothill-South project approved by TCA in 2006—a six-lane highway that 
would have extended State Route 241 through 16 miles of virtually undeveloped lands in one of 
the most environmentally sensitive areas in California. The approvals of the Foothill-South and 
the underlying EIR (“2006 EIR”) were challenged on CEQA grounds in a lawsuit brought by 
members of the Coalition, and in a similar suit brought by the State Park and Recreation 
Commission and the Attorney General. Two years later, the California Coastal Commission held 
that the Foothill-South was inconsistent with the Coastal Zone Management Act of 1972 
(“CZMA”), 16 U.S.C. § 1451 et seq., a decision which was upheld by the U.S. Secretary of 
Commerce in December 2008.  

In the face of this decision, TCA decided to simply proceed with the first segment of the project 
without indicating how it would resolve the CZMA conflicts for the remainder of the alignment. In 
February 2013, TCA prepared an Addendum to the 2006 EIR for the first 5.5 miles of the 
Foothill-South, which it dubbed the “Tesoro Extension.” This literal “road to nowhere” terminates 
at a dirt road and purports to serve a development, the future Rancho Mission Viejo, that already 
includes a north-south road that is more than adequate to serve the projected traffic. The 
Addendum does not address the location or impacts of the remainder of the Toll Road, nor does 
it contain a detailed or updated environmental analysis of the Tesoro Extension. Rather, it 
simply concludes that the impacts of the Tesoro project will not be significantly greater than the 
impacts of the entire 16-mile Toll Road analyzed in the 2006 EIR.  

The Addendum’s artificially truncated analysis ignores the serious and controversial 
environmental constraints to constructing the southern portion of the route. For example, in a 

Commenter: William J. 
White, Shute, Mihaly & 
Weinberger LLP, on behalf 
of the Surfrider Foundation, 
Natural Resources Defense 
Council, Endangered 
Habitats League, Sierra 
Club, California State Parks 
Foundation, Sea and Sage 
Audubon Society, Laguna 
Greenbelt, Inc., Audubon 
California, California 
Coastal Protection Network, 
Defenders of Wildlife, 
WiLDCOAST-
COSTASALVAjE, and 
Orange County 
Coastkeeper 
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clear attempt to evade Army Corps permitting, the Tesoro Extension segment stops just short of 
San Juan Creek and the San Juan Creek complex’s valuable jurisdictional wetland resources. 
TCA’s use of a segmented project description also sidesteps the significant impacts on water 
quality, wetlands, and coastal zone and park resources resulting from the Foothill-South 
alignment or the other far-eastern alignments.  

Once TCA goes forward with the remainder of the alignment, however, as it has repeatedly 
indicated it will impacts to these resources are inevitable. The 2008 determination by the 
Secretary of Commerce that the Foothill- South is inconsistent with the CZMA, and thus that the 
alignment approved by TCA in 2006 is no longer feasible, represents a substantial change in 
circumstances requiring preparation of an SEIR. In addition, the 2006 EIR is now entirely 
outdated. To give just one example, its water quality analysis is primarily based on a 2003 
Runoff Management Plan, as well as obsolete versions of other documents, such as the 
California Storm Water BMPs and the Storm Water Quality Handbooks. These documents are 
not only out-of date, they were flawed from the beginning. As the Water Board informed TCA in 
denying its WDR application in early 2008, the 2003 RMP had numerous deficiencies and “was 
not adequate to demonstrate that the project would not cause degradation of receiving waters.” 

Despite the fact that the 2006 EIR is clearly outdated, TCA failed to prepare an SEIR. It also 
failed to recirculate the 2006 EIR for public review as CEQA requires when a lead agency 
approves a separate, later project based on a prior EIR. (CEQA Guidelines, § 15153(b)(2).) 
Instead, on April 18, 2013, TCA—at a special meeting convened only 48 hours before the 
meeting was held—approved the Tesoro Extension based on the abbreviated and inadequate 
Addendum and determined that no SEIR was required. TCA’s decision has been challenged in 
two new lawsuits, one filed by members of the Coalition, and another by the California Attorney 
General.3 In addition, the reinstatement of the litigation challenging the original 2006 EIR has 
been initiated.  

The Revised Tentative Order appears to assume that, now that TCA has decided to proceed 
with the project without preparation of an SEIR, the Water Board, as a responsible agency, is 
bound by that decision. But this is not the case, where, as here, changed circumstances and 
conditions require an SEIR under CEQA. A responsible agency has independent authority under 
CEQA to determine whether the conditions requiring preparation of an SEIR have been met. 
(CEQA Guidelines, § 15050(c)(2) (lead agency determination not conclusive where conditions 
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for SEIR are met); see also id., § 15096(e)(3).)  

Here, as discussed above and in our prior letters, the project is the entire Foothill-South, and 
substantial changes in circumstances have occurred since TCA’s approval of the EIR for the 
Foothill-South project in 2006. The Board should require preparation of an SEIR to ensure that it 
has a full and complete picture of the environmental implications of its approval.  

 
RESPONSE:  Regarding the Project Description, addendum approval, and role of the San 
Diego Water Board as lead agency please see prior responses to comments #116, #117 and 
#125. As a responsible agency under CEQA, the San Diego Water Board must presume the EIR 
prepared by the lead agency is adequate. (Pub. Resources Code § 21167.3; CEQA Guidelines 
§ 15050.) The San Diego Water Board finds none of the conditions that would require it to 
prepare a subsequent or supplemental EIR under CEQA Guidelines section 15162 have been 
met since the addendum approval on April 18, 2013.  
 
Commenter states that the 2003 Runoff Management Plan submitted by TCA and its water 
quality analysis are outdated as reflected in a San Diego Water Board determination in 2008.  
The Project analyzed by the San Diego Water Board is the project identified in the 2006 FSEIR, 
modified by the April 2013 addendum.  The project before the San Diego Water Board is a 5.5 
mile toll road as described by TCA in its Addendum. The 2008 determination is not applicable to 
the current Project and TCA’s application for Waste Discharge Requirements for this Project. 
The Board further notes that the Runoff Management Plan has been updated and the Order 
requires it to meet defined performance standards.  See section V. of the Revised Tentative 
Order and Section 8 of Attachment B to the Order. 
  
Commenter’s remark that a new EIR must be circulated for a new project is noted. The San 
Diego Water Board as responsible agency is relying on the project description as described in 
the 2013 addendum. (See Pub. Resources Code § 21167.3; CEQA Guidelines §15050.) 
 
Commenter notes that two new lawsuits have been filed against TCA challenging, among other 
things, TCA’s approval of the addendum and project description. Comment is noted and is 
applicable to actions TCA has taken as lead agency under CEQA and do not pertain to the San 
Diego Water Board’s role as responsible agency. Even if litigation is filed challenging an 
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environmental document, under Public Resources Code § 21167.3 subdivision (b) responsible 
agencies are required to presume the documents prepared by the lead agency comply with 
CEQA and any approval by the responsible agency, “shall constitute permission to proceed with 
the project at the applicant’s risk pending final determination of such action or proceeding.” 

Comment 
No. 

CEQA   

128 COMMENT:  Even if the Water Board were bound by TCA’s improper determination to proceed 
with the project without preparing an SEIR, the Board has independent authority to deny the 
application under the Porter-Cologne Act based on the impacts of the Foothill-South project as a 
whole. Moreover, the Water Board is independently required under CEQA to make findings 
regarding the project’s significant impacts before it can approve the application. The only 
impacts described in the CEQA documents submitted by TCA are the impacts of the Foothill-
South as a whole, and there is no evidence that TCA has fully addressed the inadequacies in 
the water quality mitigation for this project previously identified by the Water Board. On these 
grounds, the Water Board—as it did in 2008—should deny TCA’s application.  
 
The Water Board has a statutory responsibility “to protect the quality of waters in the state from 
degradation.” (Water Code, § 13000.) In reviewing waste discharge requirements, the Board is 
entitled to all “data and information necessary to enable the board to determine whether the 
project proposed may have a significant effect on the environment.” (Cal. Code Regs., tit. 23, 
(“23 CCR”), § 3740.) The Board may also request further information from TCA in order to 
“clarify, amplify, correct, or otherwise supplement the contents of a complete application in order 
for the certifying agency to determine whether a certification should be issued.” (23 CCR § 
3836.) The Board has the authority to “prohibit, postpone, or condition the discharge of waste” 
where this information has not been submitted or where it fails to ensure “long-term protection of 
water resources.” (23 CCR § 3742.)  
 
The Board’s regulations further require that the applicant submit “a full, technically accurate 
description, including the purpose and final goal, of the entire activity.” (23 CCR § 3856(b) 
(emphasis added); accord CEQA Guidelines, § 15378(c) (“project” means the whole of the 
“activity which is being approved” and not “each separate government approval”).) It is clear that 
the “entire activity” here is and has always been construction of the Foothill-South. As discussed 

Commenter: William J. 
White, Shute, Mihaly & 
Weinberger LLP, on behalf 
of the Surfrider Foundation, 
Natural Resources Defense 
Council, Endangered 
Habitats League, Sierra 
Club, California State Parks 
Foundation, Sea and Sage 
Audubon Society, Laguna 
Greenbelt, Inc., Audubon 
California, California 
Coastal Protection Network, 
Defenders of Wildlife, 
WiLDCOAST-
COSTASALVAjE, and 
Orange County 
Coastkeeper 
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in our prior letters, there is no utility in constructing the Tesoro Extension independent from the 
Foothill-South, and in any event, TCA’s repeated statements show that the project’s only 
purpose is to further completion of the entire Foothill-South. Moreover, TCA’s improper 
determination regarding the scope of its review under CEQA—even if it were binding on 
responsible agencies for CEQA purposes until it is overturned in court—does not bind the Water 
Board in the application of its independent authority under the Porter-Cologne Act to ensure 
protection of water resources. (Water Code, §§ 13263, 13241.)  
Here, the record has always shown that the impacts of the Foothill-South project will be 
devastating, and some of the most significant impacts are on water quality and wildlife. Among 
other things, the Project would:  

• Adversely impact important habitat for eleven threatened or endangered species, 
including the endangered arroyo toad, the southernmost known population of the 
endangered steelhead trout, and the endangered tidewater goby.  

• Threaten the water quality of affected watersheds and the coastal waters to which they 
drain, including the world-class surfing beach known as Trestles.  

• Cause the permanent loss of wetlands, including wetlands associated with San Mateo 
Creek—one of the last remaining high-integrity watersheds along Southern California’s 
coast—and degrade the creek and its estuary through erosion. Destroy over 50 acres of 
undisputed environmentally sensitive habitat areas.  

• Cause erosion and fine sediment delivery to the lagoon at the San Mateo Creek mouth 
that has the potential to change its ecology and adversely impact habitat for the 
tidewater goby.  

• Require 41 million yards of cut and fill.  

• Result in major impacts to runoff patterns in 20 individual subwatersheds, most of which 
are fragile and prone to instability and rapid degradation, that currently have little 
development or and related impervious area and include steep terrain and drainage 
channels which are very sensitive to increased runoff.  

• Discharge toxic roadway pollutants and sediment into miles of waterways that are 
presently pollution free.4  

 
Even TCA has recognized that the project would have numerous significant and unavoidable 
impacts on water resources and sensitive species, including impacts related to sensitive plant 
communities; habitat fragmentation and wildlife movement; cumulative impacts to wildlife, 
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fisheries, and vegetation; and impacts to the arroyo toad and California gnatcatcher.  
The Coastal Commission, in denying TCA’s consistency certification, also expressed grave 
concerns about the project’s water quality analysis, based in part on the Water Board’s 
concerns. With regard to pollution impacts, for example, the Staff Report finds: 
 
Although BMPs are the basis for a national strategy to reduce the impacts of stormwater and 
nonpoint source pollution, they are not 100% effective. According to the Caltrans BMP Retrofit 
Pilot Program Final Report (CTSW-RT-01-050), also cited by TCA, the proposed sand media 
filters can be expected to trap about 90% of suspended sediment, 87% of total lead, and 50% of 
copper. The proposed detention basins fare even worse trapping only 72% of suspended 
sediment, 72% of total lead, and 58% of total copper. In other words, the proposed toll road will 
discharge between 42- 50% of the copper, 13- 28% of the lead, and 10- 28% of the suspended 
sediment generated from automobiles into the San Mateo Creek, San Juan Creek, and San 
Onofre Creek watersheds. Clearly, the heavy metal impacts would not be completely mitigated. 
Considering that no toll road currently exists through San Mateo Creek watershed, nor in the 
watersheds on either side of it, this project will increase discharges of heavy metals and other 
automobile-generated pollutants into the upper parts of the watersheds… 
 
Commission staff also found that the baseline and proposed monitoring were insufficient to 
ensure protection of water quality:   
 
The Coastal Commission finds that given the risk associated with this project to biological 
productivity and water quality associated with this project a comprehensive monitoring program 
for those resources is required. The monitoring plan should enable TCA and others to evaluate 
the current hydrologic, biological productivity and water quality baselines and monitor changes 
to those resources caused by the project. In addition, a contingency plan is required that 
proposes corrective actions that will be taken if the proposed project is shown to have adverse 
impacts on the hydrologic functions, biological productivity or water quality of the San Mateo, 
San Juan or San Onofre watersheds based on the comprehensive monitoring plan.  
The Water Board independently denied the waste discharge application for the Foothill-South in 
2008 based on its determination that the project had the potential to degrade local receiving 
waters. TCA has never resolved the serious deficiencies the Water Board identified in its 2008 
water quality analysis.  
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Until TCA can provide adequate and updated information about the environmental impacts of 
the entire activity—the Foothill-South—the Water Board should deny TCA’s application for the 
same reasons it denied TCA’s prior application in 2008.  
 
RESPONSE:  Commenter claims that water quality impacts within the San Diego Water Board’s 
purview under Porter Cologne (Wat. Code § 13000 et seq.) have not been adequately mitigated 
and the Board must make findings for impacts under CEQA Guidelines section 15091 for 
impacts to water quality.  
 
With respect to certain impacts that Commenter cites, Commenter refers to impacts outside the 
project area for the Tesoro Extension Project citing a California Coastal Commission decision in 
2008 as it applied to the “Foothill-South Toll Road”.  As discussed in Comment #127, the 
Project, as defined by TCA is an application for Waste Discharge Requirements for the 5.5 mile 
Tesoro Extension Project. Further, commenter alleges a number of environmental impacts that 
will result from the “Foothill-South Toll Road” or Tesoro Extension Project that are outside the 
purview of the San Diego Water Board which has authority to mitigate for impacts within its 
areas of responsibility. (CEQA Guidelines §§ 15042, 15096.) 
 
As commenter notes, the San Diego Water Board has authority to mitigate for impacts to water 
resources and water quality.  In the Revised Tentative Order, the Board finds that impacts to 
water quality and water resources for the Tesoro Extension Project will be mitigated to a less 
than significant level and has appropriately made findings under CEQA Guidelines section 
15091. (See Revised Tentative Order section II.N.)  
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Comment 
No. 

CEQA   

129 COMMENT:  Even if the Board were bound by TCA’s decision not to prepare an SEIR prior to 
its approval of the Tesoro Extension, the Board has an independent duty to consider all the 
environmental impacts of the proposed project, ensure appropriate mitigation for impacts within 
its jurisdiction, and identify overriding considerations for any impacts that are not mitigated 
before it can approve the project. Because the Board is not bound by TCA’s findings on these 
matters, and because there is no basis for making these findings on the present record, the 
Board should deny TCA’s application.  
 
As a responsible agency, the Water Board has responsibility for mitigating or avoiding “the direct 
or indirect environmental effects of those parts of the project which it decides to carry out, 
finance, or approve.” (CEQA Guidelines, § 15096(g)(1); accord id., § 15096(g)(2) (a responsible 
agency “shall not approve a project as proposed if the agency finds any feasible alternative or 
feasible mitigation measures within its powers that would substantially lessen or avoid any 
significant effect the project would have on the environment.”).)  
 
The Board must also adopt findings pursuant to Guidelines section 15091 for each significant 
environmental impact identified in the lead agency’s EIR. Id., § 15096(h). Section 15091 
provides:  
 
No public agency shall approve or carry out a project for which an EIR has been certified which 
identifies one or more significant environmental effects of the project unless the public agency 
makes one or more written findings for each of those significant effects, accompanied by a brief 
explanation of the rationale for each finding. The possible findings are:  
 
(1) Changes or alterations have been required in, or incorporated into, the project which avoid or 
substantially lessen the significant environmental effect as identified in the final EIR. (2) Such 
changes or alterations are within the responsibility and jurisdiction of another public agency and 
not the agency making the finding. Such changes have been adopted by such other agency or 
can and should be adopted by such other agency. (3) Specific economic, legal, social, 
technological, or other considerations . . . make infeasible the mitigation measures or project 
alternatives identified in the final EIR.  
 

Commenter: William J. 
White, Shute, Mihaly & 
Weinberger LLP, on behalf 
of the Surfrider Foundation, 
Natural Resources Defense 
Council, Endangered 
Habitats League, Sierra 
Club, California State Parks 
Foundation, Sea and Sage 
Audubon Society, Laguna 
Greenbelt, Inc., Audubon 
California, California 
Coastal Protection Network, 
Defenders of Wildlife, 
WiLDCOAST-
COSTASALVAjE, and 
Orange County 
Coastkeeper 
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(CEQA Guidelines, § 15091(a) (emphasis added).) In addition, the Board must adopt a 
statement of overriding considerations for any significant and unavoidable impacts and a 
mitigation monitoring plan setting forth mitigation that is “fully enforceable through permit 
conditions, agreements, or other measures.” (Id., §§ 15093, 15091(d).) In making these findings, 
the Board does not defer to the findings of the lead agency, but rather “must…issue its own 
findings.” (Riverwatch v. Olivenhain Mun. Water Dist. (2009) 170 Cal.App.4th 1186, 1201.)  
 
Even overlooking the deficiencies of the 2006 EIR and recent Addendum that are now being 
challenged in court, the record makes clear that the project will have numerous significant and 
unmitigable impacts. The 2006 EIR found that the Foothill- South project would have impacts 
that are too numerous to summarize here, but some of the most significant relate to impacts on 
sensitive plant communities, habitat fragmentation, fisheries, endangered species, and erosion 
and sedimentation of local creeks, and wetlands. 
 
TCA’s recent Addendum provides no basis for the Water Board to limit its CEQA findings to the 
impacts of the Tesoro Extension. The Addendum does not even purport to analyze the 
environmental impacts for the Tesoro Extension standing alone. Rather, it merely concludes 
after the most cursory analysis that the “Tesoro Extension Project would not result in significant 
individual or cumulative effects not discussed in the Final SEIR.” Thus, the Addendum itself 
relies entirely on the impacts of the entire Foothill-South project as its benchmark. In the 
absence of any analysis by TCA of the significance of the Tesoro Extension’s impacts standing 
alone, the Water Board has no choice but to base its CEQA findings on the full range of impacts 
described in the 2006 EIR.  
 
As discussed above, the Foothill-South would have extensive significant and unavoidable 
impacts on water resources, habitat and protected species. TCA has also found that the Foothill-
South would have potentially significant impacts on a wide range of resources that are within the 
Water Board’s jurisdiction, including adverse impacts to: 
 

• peak flow rate and runoff volumes for local drainage areas; 

• floodplain encroachments; 

• encroachment impacts on local creeks; 

• impacts to natural and beneficial floodplain values; 
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• groundwater recharge; 

• increases in sediment loads; 

• channel scouring and sediment deposition; 

• erosion and sedimentation of local creeks; 

• surface and ground water quality;  

• direct and cumulative impacts to state and federally protected wetlands; 

• conflicts with local ordinances and local, regional and State habitat conservation plans; 

• short- and long-term impacts to numerous sensitive and protected plan and 
animal species; and 

• impacts on the coastal zone. 
 
The Water Board must then adopt findings for each of these significant impacts indicating either 
that the impact has been mitigated, or that mitigation is infeasible or outside the Board’s 
jurisdiction. The Board is responsible for mitigating or avoiding all significant impacts resulting 
from its approvals of the project that are within the scope of its authority. (CEQA Guidelines, §§ 
15096(g), 15096(h).) This requires that the Board develop specific permit conditions, based on 
current and complete information, to mitigate each significant impact on water and water-related 
resources identified in the 2006 EIR.  
 
For the reasons already identified by the Water Board in denying TCA’s application in 2008, 
these findings cannot be made. Indeed, the Addendum relies on the very same water quality 
mitigation measures that the Board found inadequate in 2008. Nor can the Water Board rely on 
TCA’s findings, as TCA adopted no mitigation findings under CEQA Guidelines section 15091 
for the Tesoro Extension and its 2006 Findings are both outdated and fundamentally 
inadequate. 
 
Finally, the Board is required to make findings of overriding considerations justifying approval in 
light of the significant impacts remaining after mitigation. Not surprisingly, the only override 
findings TCA has ever adopted are for the Foothill-South as a whole. TCA’s findings (which like 
the other required CEQA findings do not bind the Board) are deficient for numerous reasons, but 
in any event cannot stand in light of the 2008 decision by the Coastal Commission, upheld by 
the Secretary of Commerce, that the Foothill-South contravened numerous enforceable policies 
of the State’s Coastal Management Program.  
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In addition, the benefits and environmental impacts of the Tesoro Extension alone are 
significantly different from those of the full Foothill-South. For example, in approving the Foothill-
South in 2006, the “benefits” that TCA found would outweigh the Project’s substantial 
environmental impacts all assumed the construction of the entire Toll Road. These benefits 
included traffic relief resulting from connecting State Route 241 to I-5, the installation of water 
treatment systems at Trestles beach, and the creation of “an additional evacuation route from I-
5, immediately south of San Clemente, to Ortega Highway and to State Route 241.”15  
 
None of these claimed benefits will be realized by the proposed Tesoro Extension. Despite its 
substantial environmental impacts, the Tesoro Extension will achieve only the most nominal 
traffic improvements. In fact, TCA previously rejected an alternative similar to the Tesoro 
Extension, the Far East Corridor-Ortega Highway Variation (FEC-OHV), as infeasible on the 
grounds that it performed poorly for the traffic measures because it did not “provide a connection 
to I-5” and the “high cost per hour of travel time saved” did not justify the expenditure of 
resources.16  
 
Because there is no basis for the Board to make the findings required by CEQA on the current 
record, the Board should deny TCA’s application.  
 
RESPONSE:  Commenter’s remarks largely pertain to whether TCA has proceeded in a manner 
legally required by CEQA.  As the commenter notes, litigation has been filed challenging the 
adequacy of TCA’s approvals and compliance with CEQA as a lead agency.  See responses to 
comments #127, #128 and referenced responses to comments contained therein, for an 
explanation of the San Diego Water Board’s role and responsibilities as a responsible agency 
under CEQA. 
 
The Board agrees with the commenter’s remark that the Board must mitigate for impacts within 
its authority pursuant to CEQA Guidelines section 15096. Commenter’s remark on the adequacy 
of the San Diego Water Board’s findings is noted. The Board’s findings regarding mitigation of 
impacts within its purview are addressed in section II.N. of the Revised Tentative Order.   
 

  

June 19, 2013 
Item No. 9 
Supporting Document No. 11



Response To Comments           June 19, 2013 
Tentative Order No. R9-2013-0007 

Page 12 of 63 

 

Comment 
No. 

CEQA   

130 COMMENT:  Even if the Tesoro Extension could be considered apart from the impacts of the 
Foothill-South, the documents before the Board are not adequate to ensure that the proposed 
5.5 miles of new freeway will not significantly degrade regional water quality. Even in the very 
limited review period provided by the Board’s May 30 Notice of Continuance of Hearing, we 
have been able to identify a number of critical flaws in the studies underlying TCA’s permit 
application.  
 
As explained in the June 7, 2013 comment letter from ESA/PWA, until the RMP is updated, the 
impacts of the Tesoro Extension on receiving waters, and whether those impacts can be 
mitigated, is unknown. As currently proposed, the project would fill in several headwater 
channels, potentially leading to a reduction in sediment to receiving streams. In order to comply 
with the HMP, the site design may need to be significantly altered, including changes to fill 
discharge locations, changes to the size and location of stormwater best management practices, 
and changes to grading footprints. The Water Board cannot evaluate these potential changes 
until TCA undertakes the required analyses. Moreover, the hydromodification facilities and other 
design changes that may be required to mitigate those impacts may themselves have impacts 
on habitat or other resources that cannot be known until those facilities or changes are 
identified.  
 
The Order recognizes the inadequacy of the existing RMP. It provides that TCA shall “update 
the RMP” to be in conformance with the statewide storm water NPDES permit for the California 
Department of Transportation (Caltrans), Order No. 2012-0011-DWQ, NPDES No. CAS000003, 
to “provide for the capture and treatment of the 85th percentile, 24-hour storm event from 100 
percent of the added impervious surfaces,” and to comply with the draft Model Water Quality 
Management Plan for South Orange County and the draft South Orange County 
Hydromodification Plan (HMP). (Order at 14.)  
 
The Order also recognizes that other critical plans and mitigation are currently inadequate. For 
example, it provides that TCA “shall develop a monitoring program to assess effects of the 
project on the physical, chemical, and biological integrity of receiving waters,” as well as “final 
maintenance plans for the vegetated swales.” (Order at 15, 21.)  
 

Commenter: William J. 
White, Shute, Mihaly & 
Weinberger LLP, on behalf 
of the Surfrider Foundation, 
Natural Resources Defense 
Council, Endangered 
Habitats League, Sierra 
Club, California State Parks 
Foundation, Sea and Sage 
Audubon Society, Laguna 
Greenbelt, Inc., Audubon 
California, California 
Coastal Protection Network, 
Defenders of Wildlife, 
WiLDCOAST-
COSTASALVAjE, and 
Orange County 
Coastkeeper 
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Another central component of TCA’s application—the Habitat Mitigation and Monitoring Plan—is 
also deferred to future consideration. The Order currently provides for an official 30-day public 
comment period for the Final HMMP:  
 
Following receipt of a complete [HMMP], containing the information required under section VII.B. 
of this Order, the HMMP will be posted on the San Diego Water Board website and released for 
public review and comment for a minimum of 30 days. Based on the timely comments received, 
the San Diego Water Board Executive Officer will determine whether to hold a public hearing for 
San Diego Water Board consideration of the HMMP.  
 
(Order at 18.) Although a document entitled “Final Habitat Mitigation and Monitoring Plan” is now 
available on the Water Board’s website, the Board has not indicated whether it contains the 
information required under section VII.B of the Order, nor has it noticed a 30-day public review 
period for the document. The 2012 Biological Assessment for the Tesoro Extension, referenced 
in the Addendum, has also never been circulated for public review.  
 
Now is the time to ensure that this project is properly designed and all water quality impacts are 
fully mitigated. It simply makes no sense for Board to consider approving this project before the 
final site design and project footprint are finalized. Once the project is approved and moves 
forward, it will be difficult or impossible to implement any necessary changes.  
 
Approving TCA’s application before critical plans and mitigation have been finalized violates 
both the Board’s own regulations and CEQA. (See 23 CCR § 3742 (Board must “minimize 
adverse environmental impacts on water resources”); CEQA Guidelines, § 15126.4(a)(1)(B) 
(“Formulation of mitigation measures should not be deferred until some future time.”); San 
Joaquin Raptor Rescue Center v. County of Merced (2007) 149 Cal.App.4th 645, 669–71 
(critical mitigation cannot be deferred until after project approval).) Because final and complete 
copies of these plans and programs are necessary to ensure adequate water quality protection 
and mitigation under the Porter- Cologne Act, as well as under CEQA, any approval of the 
project before the Water Board has reviewed such plans and found them adequate is 
premature.  
 
RESPONSE:  Commenter largely discusses impacts of the “Foothill-South Transportation 
Project”. The Project now before the San Diego Water Board as described in TCA’s April 2013 
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addendum and approval is the Tesoro Extension Project.  
 
Commenter refers to the inadequacy of the Runoff Management Plan (RMP) and Habitat 
Mitigation Monitoring Plan (HMMP). The Revised Tentative Order does not state that the RMP is 
inadequate; it states that the updated RMP must provide for the capture and treatment of the 
85th percentile storm event from 100% of impervious surfaces, and comply with the Orange 
County Hydromodification Plan (HMP) and Model Water Quality Management Plan (WQMP). 
 
The Order states the HMMP must be updated to meet a set of listed criteria. The requirements 
of the HMMP as outlined in section VII of the Order, and attachment B to the Order, are detailed 
and specific in describing the measures that must be met in the HMMP and approved before 
construction can begin. The Revised Tentative Order describes standards that are specific and 
enforceable. The mitigation measures are not deferred as the comment suggests, rather the 
standards are described in detail and will be incorporated into plans that will meet the Order’s 
stated criteria.  
 
The CEQA Guidelines state that mitigation measures include: (a) Avoiding the impact altogether 
by not taking a certain action or parts of an action; (b) Minimizing impacts by limiting the degree 
or magnitude of the action and its implementation; (c) Rectifying the impact by repairing, 
rehabilitating, or restoring the impacted environment; (d) Reducing or eliminating the impact 
over time by preservation and maintenance operations during the life of the action. (CEQA 
Guidelines § 15370.) The San Diego Water Board finds the mitigation required to be 
implemented in the Order meet the mitigation requirements of CEQA.  
 
(See generally, California Native Plant Society v. City of Rancho Cordova, (2009) 172 Cal. App. 
4th 603, 622, “when a public agency has evaluated the potentially significant impacts of a 
project and has identified measures that will mitigate those impacts, the agency does not have 
to commit to any particular mitigation measure in the EIR, as long as it commits to mitigating the 
significant impacts of the project.  Moreover, under SOCA, the details of exactly how mitigation 
will be achieved under the identified measures can be deferred pending completion of a future 
study.” [Court discussing Sacramento Old City Assn. v. City Council (1991) 229 Cal. App. 3d 
1011 (SOCA)].) 
 
The Board notes that commenter cites several sections of the California Code of Regulations 
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that apply to certification actions. Those sections are not applicable to the issuance of waste 
discharge requirements. 
 

Comment 
No. 

CEQA   

131 COMMENT:  Public participation is at the heart of California’s environmental protection laws. 
The regional water boards, for example, are directed to ensure “fair, timely, and equal access to 
all participants in regional board proceedings” and to “encourage public participation and 
comment in the preparation and review of environmental documents.” (Water Code, § 13292; 23 
CCR § 3763.) Likewise, the Supreme Court has explained that “the ‘privileged position’ that 
members of the public hold in the CEQA process . . . is based on a belief that citizens can make 
important contributions to environmental protection and on notions of democratic decision-
making. . . .” (Concerned Citizens of Costa Mesa, Inc. v. 32nd Dist. Agricultural Assn. (1986) 42 
Cal.3d 929, 936 (citation and internal quotations omitted).) Indeed, the entire CEQA review 
process is premised on the value of ongoing dialogue with the public:  
 
“CEQA compels an interactive process of assessment of environmental impacts and responsive 
project modification which must be genuine. It must be open to the public, premised upon a full 
and meaningful disclosure of the scope, purposes, and effect of a consistently described project, 
with flexibility to respond to unforeseen insights that emerge from the process.” In short, a 
project must be open for public discussion and subject to agency modification during the CEQA 
process. This process helps demonstrate to the public that the agency has in fact analyzed and 
considered the environmental implications of its action.  
 
(Id. (citations omitted); see also Ocean View Estates Homeowners Ass'n, Inc. v. Montecito 
Water Dist. (2004) 116 Cal.App.4th 396, 400 (“Environmental review derives its vitality from 
public participation.”).)  
 
In contravention of these principles, TCA provided no meaningful public review of the Addendum 
or its underlying studies and reports. Pursuant to its own regulations, the responsibility to ensure 
adequate public participation now falls on the Water Board.  
 
TCA has made every effort to circumvent public review of its approval of the Tesoro Extension. 
For example, TCA failed to hold a scoping meeting for the project, despite the fact that it is 

Commenter: William J. 
White, Shute, Mihaly & 
Weinberger LLP, on behalf 
of the Surfrider Foundation, 
Natural Resources Defense 
Council, Endangered 
Habitats League, Sierra 
Club, California State Parks 
Foundation, Sea and Sage 
Audubon Society, Laguna 
Greenbelt, Inc., Audubon 
California, California 
Coastal Protection Network, 
Defenders of Wildlife, 
WiLDCOAST-
COSTASALVAjE, and 
Orange County 
Coastkeeper 
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clearly of statewide, regional, or area wide significance. (Pub. Resources Code § 21083.9(a)(2).) 
As a result, the public and affected resource agencies had no opportunity for input on TCA’s 
initial decision to piecemeal the environmental review for the Foothill-South project.  
 
TCA has also misled the public and environmental stakeholders regarding the opportunity for 
public participation. In the months leading up to the approval of the Project, TCA repeatedly 
assured the public that it would circulate the Addendum for public review and comment, prepare 
written responses to public comments, and hold a public workshop on the environmental review 
documents for the Tesoro Extension. Instead, TCA approved the Addendum with no public 
comment period and no public environmental process. Moreover, it approved both the 
Addendum and the Tesoro Extension at a last-minute special meeting that it called without any 
meaningful notice to public or to the environmental stakeholders actively involved in this issue 
for years.  
 
TCA also failed to solicit comments from the Water Board or other state and federal resource 
agencies. These agencies would normally be closely involved in preparation of the CEQA 
documents though scoping meetings, formal consultation, meetings, and comments. (Pub. 
Resources Code § 20183.9(b)(2); CEQA Guidelines, §§ 15096(b), 15096(c), 15096(d). ) Formal 
consultation is designed to ensure that a responsible agency has CEQA documents adequate 
for its own later approvals by providing it the opportunity to “explain its reasons for 
recommending whether the lead agency should prepare an EIR,” “identify the significant 
environmental effects which it believes could result from the project,” and recommend project 
modifications to eliminate these effects. (CEQA Guidelines, § 15096(b).) TCA, however, never 
engaged in formal consultation for the Tesoro Extension and thus short-circuited this interactive 
process.  
 
TCA never circulated the Addendum, or any of the underlying studies, for public review and has 
taken no action to make these documents accessible to the public. For example, the Coalition 
was able to obtain the 2012 Traffic Analysis: Final Report (“Traffic Analysis”) referenced in the 
Addendum only pursuant to a Public Records Act request. Even then TCA delayed providing a 
copy of the report for over a week beyond the statutorily-required deadline, and did not release it 
until March 12, 2013, only one day before the San Diego Water Board hearing on the matter on 
March 13, 2013. 
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In addition, critical documents referenced in the Order have not been made available for review. 
For example, the RMP is not available on the website of either TCA or the Water Board and has 
never been circulated for public review. Given that the Addendum’s discussion of water quality 
mitigation relies almost exclusively on the RMP, public review of this document is critical to 
serve the purposes of CEQA. Likewise, as noted above, the Board had indicated that a “final” 
HMMP would be circulated for a 30- day review period—this has not occurred and should occur 
before the Board acts on the project, not after.  
 
Even with regard to the upcoming Water Board hearing scheduled for June 19, the public was 
not informed until May 30th that the Board would accept limited additional comments. The stated 
June 7, 2013 deadline provided the public barely a week to prepare their submissions.  
 
The Water Board is authorized to hold public hearings or workshops in order to “encourage 
public participation and comment in the preparation and review of environmental documents” for 
a proposed project. (23 CCR § 3763.) Given that TCA’s actions to date have been aimed at 
evading rather than facilitating public input on its environmental documents, it now falls on the 
Water Board to open up this process and, for the first time, provide a formal process for public 
review of the Addendum and all supporting documents, including the Traffic Analysis, Runoff 
Management Plan, HMMP, and 2012 Biological Assessment. If the Board does not deny the 
application at this time, it should refrain from taking further action until all of the critical 
documents have been circulated for public review and comment.  
 
RESPONSE:  Commenter’s remarks largely pertain to actions TCA has taken with respect to 
the Project approval and adoption of its addendum. The Board does not have authority over 
TCA’s public participation processes or the manner in which it approves projects.  
 
As was noted in Responses to Comments #119, #123 and #126, the Board has provided 
extensive public participation for this Project. The Board first noticed the Availability of the 
Proposed Order for Waste Discharge Requirements on January 17, 2013. The Board provided 
TCA’s addendum on its website in February 19, 2013, prior to the March 13, 2013 Board 
meeting. The Board accepted written comments on the Proposed Order until March 1, 2013. 
The Board accepted additional testimony from designated parties and the public at the March 
13, 2013 Board meeting and continued the hearing. Following the hearing, the Board provided 
additional opportunity for the designated parties to brief issues related to CEQA. Finally, the 
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Board provided an additional written comment period after release of the Revised Tentative 
Order on May 30, 2013, and will allow for additional testimony at the Board meeting on June 19, 
2013. 
 
Commenter cites several plans and reports that have not been circulated for public review and 
comment. The reports are available on the San Diego Water Board’s website and comments 
have been accepted on the Proposed Order since it was made available for public comment in 
January 2013. The HMMP that commenter cites will be circulated for public review and 
comment. (See Revised Tentative Order section VII.C.) The Runoff Management Plan will be 
required to meet stated performance criteria as outlined in the Order. 
 

Comment 
No. 

Waste Discharge Requirements   

132 COMMENT:  Findings, N, California Environmental Quality Act. 
The paragraph at the top of page 10, second sentence, references the Tesoro Extension as a 
segment of the Transportation lmprovement Project. This should be replaced with a 
reference to the Tesoro Extension as a modification of the Transportation lmprovement 
Project, as stated in correspondence submitted by and on behalf of F/ETCA to the San 
Diego Water Board. See for example, the Nossaman LLP March 29,2013 letter 
Responding to Questions for Written Response on Tentative Order No. R9-2013-0007, 
pages 1, 5-10. 
 
RESPONSE:  Comment noted.  The San Diego Water Board did not accept this change 
request. 

Commenter: Carollyn B. 
Lobell, Attorney at Law,  
NOSSAMAN LLP, on behalf 
of F/ETCA 
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Comment 
No. 

Waste Discharge Requirements   

133 COMMENT:  Mitigation Finding F, page 7, first line on the page, includes the correct mitigation 
acreage of 20.31. Finding N on page 11, second paragraph, contains a prior number of 21.27. 
The Final HMMP, which is posted on the San Diego Water Board's website, contains the current 
information on mitigation acreage. In addition, Table 5, lmpact and Compensatory Mitigation 
Summary, on page B-13, should also be updated to reflect the current acreages of mitigation for 
waters of the state (wetland) at Site A. 
 
RESPONSE:  The San Diego Water Board will correct the errors in Finding N and in Table 5 of 
Attachment B. The revisions will be described in an errata for the Revised Tentative Order that 
will be presented during San Diego Water Board staff’s presentation at the June 19, 2013 Board 
meeting.   

Commenter:  Carollyn B. 
Lobell, Attorney at Law,  
NOSSAMAN LLP, on behalf 
of F/ETCA 

Comment 
No. 

Waste Discharge Requirements    

134 COMMENT:  Section Vlll.A. Receiving Water Monitoring. F/ETCA respectfully requests some 
minor changes in the wording of Section Vlll.A. as shown in the proposed redline/strikeout 
changes below, starting on page 21 of the Revised Tentative Order. In order for F/ETCA to 
assure it can properly implement the receiving water monitoring regardless of the availability of a 
viable coalition or group, the monitoring responsibilities must recognize, consistent with Water 
Code section 13267, that the discharger can conduct monitoring individually rather than as a 
member of a group. Further, the monitoring responsibilities should recognize, consistent with 
Water Code section 13267, that if the monitoring is done with a coalition, the discharger's 
responsibilities pursuant to the group monitoring program and as a member of the 
coalition shall bear a reasonable relationship to the monitoring necessary to establish 
compliance of permitted discharges with this WDR. Finally, the monitoring provisions 
must take into account that the identification of sampling locations will take into account, 
and will be subject to TCA's ability to obtain permission to enter private property owned 
by third parties. 
 
RESPONSE:  The San Diego Water Board did not accept these change requests.  The Revised 
Tentative Order provides in section VIII.A that the monitoring may be performed either by the 
Discharger (F/ETCA) or through participation in a water body monitoring coalition or both. The 
Revised Tentative Order provides in section VIII.A.1.b that the San Diego Water Board will 

Commenter:  Carollyn B. 
Lobell, Attorney at Law,  
NOSSAMAN LLP, on behalf 
of F/ETCA 
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coordinate with the water body monitoring coalition if one is formed to ensure that all coalition 
participants are proactive and responsive to potential water quality related issues as they arise 
during monitoring and assessment. The Revised Tentative Order provides in section X.E that 
the Order does not authorize any injury to persons or property or invasion of other private rights, 
or any infringement of State or local law or regulations. Thus the ability of F/ETCA to sample 
locations on private property owned by third parties will necessarily be subject to TCA's ability to 
obtain permission to enter the private property.  . 
 

Comment 
No. 

Waste Discharge Requirements    

135 COMMENT The revised tentative order includes a new section titled VIII. Receiving Water 
Monitoring which requires the Discharger (TCA) to develop and implement a 
monitoring program to "assess effects of the project on the physical, chemical, and 
biological integrity of receiving waters" (Page 21, Section VIII, Tentative Order). It 
is unclear from the tentative order which receiving waters are required to be 
monitored. Please specify which receiving waters are to be monitored. 
 
RESPONSE:  The waters of the State affected by the Project are listed in Section 5.0 of 
Attachment B to Order No. R9-2013-0007. Additionally, Section VIII of the Revised Tentative 
Order requires the Discharger to prepare a Conceptual Model that will serve as the basis for 
assessing the appropriateness of the receiving water Monitoring Plan design.  The Conceptual 
Model must consider “points of discharge into the segment of the water body or region of 
interest.”  The water bodies to be monitored will be identified in the Conceptual Model and also 
included in the Monitoring Plan that will be submitted to the San Diego Water Board. 
 

Commenter:  Laura Coley 
Eisenberg, Rancho Mission 
Viejo, Vice President, Open 
Space & Resource 
Management 
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Comment 
No. 

Waste Discharge Requirements   

135 COMMENT:  If one reviews Table 2 of the tentative order one might interpret the condition as 
applying to Gobernadora Creek and Chiquita Creek both of which are located on 
property owned by RMV. It is unclear to RMV how the SDRWQCB can require 
the TCA to enter onto private property for the purposes of conducting monitoring 
absent permission from RMV. Please provide RMV with the authorities by which 
SDRWQCB proposes to enforce this condition. 
 
RESPONSE:   The Revised Tentative Order does not require the Discharger (F/ETCA) to enter 
onto private property owned by Rancho Mission Viejo (RMV) for the purpose conducting 
monitoring absent permission from RMV. (See Response to Comment No. 135.) The San Diego 
Water Board does have authority under Water Code section 13267 to require the Discharger 
(F/ETCA) to submit monitoring reports for locations that are not on F/ETCA’s property.  If RMV 
fails to provide F/ETCA access, the San Diego Water Board would have investigative authority 
under Water Code section 13267 to require RMV to provide access or conduct the monitoring 
itself. As a condition of Order No. R9-2013-0007, F/ECTA is responsible for all monitoring 
requirements set forth in the Order, including obtaining access to the receiving waters to be 
monitored. 
 

Commenter:  Laura Coley 
Eisenberg, Rancho Mission 
Viejo, Vice President, Open 
Space & Resource 
Management 

Comment 
No. 

Receiving Water Monitoring    

136 COMMENT:  In our verbal comments at the March 13, 2003 meeting on the initial draft of this 
order, we made the point that it is standard procedure to obtain baseline water quality 
information for a project site before the initiation of a project. This is necessary so that the 
project designers can utilize the information for designing appropriate project BMP’s, and before 
and after project comparisons can be made to determine if the project is degrading water 
quality. We also stated that we have informed the Transportation Corridor Agency (TCA) on 
numerous occasions that we are concerned about the lack of baseline water quality data for the 
project area and that this information needed to be developed before the project could proceed.  
 
In the revised tentative permit, the board takes a step in the right direction by requiring the TCA 
to undertake a comprehensive water monitoring program for the project area that includes water 
chemistry and bioasessments. However, we object to allowing the initial stage of this monitoring 

Commenter:  Raymond 
Hiemstra, Associate 
Director, Orange County 
Coastkeeper 
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program to happen concurrent with project construction. To accurately determine pre-project 
water quality conditions, at least two years of data needs to be collected in order to accumulate 
enough samples to represent existing seasonal water and biological conditions. Allowing the 
monitoring program to begin concurrent with construction will result in the collection of data that 
is not representative of the pre-project conditions. The tentative order specifically states in 
section VIII A that the discharger shall develop a monitoring program to assess effects of the 
project on the physical, chemical, and biological integrity of receiving waters. Without 
representative pre-project data, it will be impossible to assess effects of the project as the order 
requires.  
 
Additionally, the order as written requires the TCA to submit a monitoring plan to the board for 
approval by January 1, 2014. This deadline is halfway through the rainy season, and by the time 
staff reviews and approves the monitoring program the 2013-2014 rainy season will be over, 
missing a key opportunity to collect unadulterated data. The permit should at least be revised to 
require the TCA to submit the monitoring plan to the board for approval by September 1, 2013. 
This will give the board time to review and comment on the plan before the rainy season begins 
on October 1, 2013. With the resources of the TCA, and the relative simplicity of developing a 
water monitoring plan, this is not an unreasonable deadline.  
 
Considering that the TCA has had years of notice for the need to develop this data, along with 
the resources to do the monitoring, the only conclusion we can come to is that they have not 
done so in order to avoid documenting the substantial impacts the project will have on water 
quality in the project area and further downstream. It is our opinion that the order should be 
rewritten to require that a minimum of two years of baseline water chemistry and bioassessment 
data is developed by the TCA, or a monitoring coalition, before any construction on the project 
can begin. Once this data is developed, it can be determined if the proposed project BMP’s are 
appropriate for the project and minimize the environmental impacts to the streams and habitat in 
the project area and downstream. Considering that the project has the potential to impact the 
recovery of endangered species, such as steelhead trout, along with water quality and habitat 
downstream to and including the 303d listed San Juan Creek, it is imperative that we take the 
time to determine existing conditions before undertaking a major alteration to the watershed. 
 
RESPONSE: The San Diego Water Board has considered the O.C. Coast Keeper comments 
and will change the due date of the Receiving Water Monitoring Plan to September 13, 2013 to 
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ensure the monitoring plan is received prior to the rainy season.  The revision will be described 
in an errata for the Revised Tentative Order that will be presented during San Diego Water 
Board staff’s presentation at the June 19, 2013 Board meeting. 

Comment 
No. 

CEQA   

137 COMMENT:  The United Coalition to Protect Panhe (“UCPP”) is a grassroots alliance of 
Acjachemen/Juaneno people dedicated to the protection of our 9,000 year old village and 
sacred place, Panhe. We request that the Regional Board deny the tentative order regarding 
waste discharge requirements for the Tesoro Extension-the first segment of the Foothill South 
Toll Road ("Toll Road")-until the Foothill/Eastern Transportation Corridor Agency ("TCA") has 
identified the route for the entire Toll Road project, analyzed its environmental impacts in an 
environmental impact report, as required by CEQA, and fulfilled its obligations to consult with, 
and obtain consent from, area Tribes under the CaNRA Tribal Consultation Policy issued in 
2011, and as stipulated by the United Nations Declaration on the Rights of Indigenous Peoples’, 
officially supported by the United States since December 2010, and formally endorsed by the 
Advisory Council on Historic Preservation in March of 2013. 
 
The agency's permit application overlooks impacts to cultural and archaeological resources as 
well as environmental impacts to important wetlands that could potentially affect the coastal 
zone, and additional impacts to water resources such as ground water pollution, and erosion. In 
2008, both the California Coastal Commission and the Bush administration rejected the toll road 
because of potentially devastating impacts to the coastline and to the Acjachemen people, 
whose sacred site Panhe would have been devastated by the project. Despite those decisions, 
TCA remains undeterred and now plans to build the road in segments. This segmentation 
approach is an obvious attempt to circumvent the decisions rejecting the road, and is illegal 
under both state and federal law. 
 
The area where the proposed road is planned is located adjacent to and/or includes Indian 
Cultural sites of great significance both to Indian and scientific communities in the region. We 
are concerned that by continuing to seek permit approval to build the 241 in segments the TCA 
is avoiding the fact that the proposed road in its entirety will significantly impact areas of cultural, 
biological, hydrological, environmental and sociological significance. 

Commenters:  Rebecca 
Robles, Co-director, Angela 
Mooney D’Arcy, Co-director, 
United Coalition to Protect 
Panhe 
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We agree with and incorporate by reference the comments submitted by the San Onofre 
Coalition on February 6, February 22, and March 29, 2013. 
 
Briefly, UCPP objects to the following: 
V Potential impacts to known and undetermined Acjachemen cultural and archaeological 
resources, including sites listed on the California Sacred Lands Inventory; 
V Insufficient notice of project proposal provided to Tribes with ancestral territories within the 
project boundaries, traditional cultural practitioners, and representatives from local tribal 
communities; 
V Failure to adequately consult with Tribes, tribal community members and traditional cultural 
practitioners about potential impacts to sites of cultural and spiritual significance, particularly in 
light of new state laws and recent federal support for policies recognizing Indigenous peoples’ 
rights; and 
V Failure to analyze environmental impacts of project in its entirety and consider the 
environmental impacts of the project as a whole. 
V The Toll Road Alignment Analyzed and Approved by TCA in 2006 Was Found to Be Illegal, 
and the TCA Has Not Yet Identified a New Alternative. 
 
According to the California Cultural Resource Preservation Alliance, the proposed Tesoro 
Extension will result in the potential destruction of five archaeological sites, including some 
dating to the early Holocene. Archaeological sites dating to this time period are rare in Orange 
County and have become even more so given the destruction of hundreds of archaeological 
sites due to modern development, including toll roads. The lack of preservation of Orange 
County’s prehistoric heritage can be attributed to the idea that the only value of an 
archaeological site is scientific data and if a sample of the data is recovered, the destruction of 
the site is “mitigated”. This does not take Native American religious and cultural values into 
consideration. In recognition that data recovery excavations do not mitigate for the destruction of 
a significant archaeological site, federal regulation (36 CFR 800 Protection of Historic 
Properties) was revised to indicate that data recovery is not sufficient mitigation for the 
destruction of an archaeological site and can no longer be used for a “no adverse effect” 
determination. In summary, the adverse effects of the proposed toll road extension do not reflect 
the public interest. 
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Additionally, the 2006 SEIR and Addendum are inadequate because they fail to consider recent 
changes in state and federal law with respect to Tribal consultation. 
 
Executive Order B-10-11 was signed by Governor Brown in California almost two years later on 
September 19, 2011 to establish the position of Governor’s Tribal Advisor and to establish that it 
is the policy of the Brown Administration that every state agency and department subject to 
executive control shall encourage communication and consultation with California Indian Tribes. 
Agencies and departments shall permit elected officials and other representatives of tribal 
governments to provide meaningful input into the development of legislation, regulations, rules, 
and policies on matters that may affect tribal communities. 
 
Gov. Brown EXECUTIVE ORDER B-10-11 
 
• ORDERED that the position of Governor’s Tribal Advisor shall exist within the Office of the 
Governor; 
• ORDERED that the Governor’s Tribal Advisor shall oversee and implement effective 
government-to-government consultation between my Administration and Tribes on policies that 
affect California tribal communities. 
 
The RWQCB must abide by the policies and procedures set forth by the California Natural 
Resources Agency (CaNRA) which has established its Tribal Consultation Policy (“Policy”) in 
compliance with Executive Order B-10-11, that every state agency and department subject to 
executive control shall encourage communication and consultation with California Indian Tribes. 
CaNRA recognizes in its policy that: 
 
“California Native American Tribes and tribal communities have sovereign authority over their 
members and territory and a unique relationship with California’s resources. All California Tribes 
and tribal communities, whether federally recognized or not, have distinct cultural, spiritual, 
environmental, economic and public health interests and unique traditional cultural knowledge 
about California resources.” And; 
 
“It is only by engaging in open, inclusive and regular communication efforts that the interests of 
California Tribes and tribal communities will be recognized and understood in the context of 
complex decision-making.” 
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Adequate engagement on this project by the Lead Agency with local Tribes and organizations 
has not occurred. UCPP co-director Rebecca Robles attempted to schedule a consultation 
meeting with the TCA via phone and email on multiple occasions. UCPP’s phone calls and 
emails have not been returned. Clearly, a good faith effort to consult has not been established 
by the TCA. 
 
In December 2010, the United States announced support for the United Nations Declaration on 
the Rights of Indigenous Peoples (UNDRIP). In announcing this support, President Obama 
stated: “The aspirations it affirms—including the respect for the institutions and rich cultures of 
Native peoples—are one we must always seek to fulfill…[W]hat matters far more than any 
resolution or declaration – are actions to match those words.” The UNDRIP addresses 
indigenous peoples’ rights to maintain culture and traditions (Article 11); and religious traditions, 
customs, and ceremonies (Article 12); to participate in decision making in matters which would 
affect their rights (Article 18); and to maintain spiritual connections to traditionally owned lands 
(Article 25). 
 
According to the Summary of environmental impacts regarding cultural resources outlined on Pg 
3-25: Table 5 of the Addendum, the SCOTIPP Final SEIR found that impacts would be less than 
significant with mitigation and that the proposed project does not involve new or substantially 
more severe impacts—however if the Tesoro Extension is a new, stand-alone project as the 
TCA claims, then these impacts must be analyzed in light of new developments in state and 
federal law regarding agency obligations to consult with Tribes. 
 
Any environmental review for the Tesoro Extension must include review of the entire Toll Road 
project. Review of the Tesoro Extension in isolation would represent improper segmentation of 
environmental review under CEQA. As discussed in the letter to Federal Highway Administration 
submitted in December 2012 by the San Onofre Coalition; 
 
the Tesoro Extension has no independent utility apart from the Toll Road as a whole.t By itself, 
the extension is literally a "road to nowhere," terminating at what is presently a dirt road…In 
short, the Tesoro Extension, considered alone, is an unnecessary and irrational project that 
would never be built except as part of the larger Toll Road project. Like NEPA, CEQA prohibits 
the segmentation of a project to avoid environmental review. Indeed, if anything, CEQA imposes 
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even more stringent protections against piecemealing. CEQA requires agencies to analyze 
impacts of any future development that is "a reasonably foreseeable consequence" of a Project 
and "will likely change the scope or nature of the initial project or its environmental 
effects."(Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 
Ca1.3d 376,396.) 
 
There is no question that the Toll Road as a whole is a reasonably foreseeable consequence of 
the Tesoro Extension, the impacts of which must be considered before TCA's application for 
WDRs can be approved. If Tesoro is constructed, the impacts of the remainder of the Toll Road 
will become virtually inevitable. Those impacts are far greater than those of the Tesoro segment. 
 
Impacts of the Foothill South project on the sacred site Panhe and on the Acjachemen people 
are another glaring example of why the Tesoro Extension is by design insufficiently long to 
provide an adequate environmental analysis. The proposed toll road would impact Acjachemen 
access and their ability to practice our religion. The toll road will impair our freedom of religion, 
freedom of association, and beach access rights under federal and state statutory and 
constitutional protections including the First Amendment. The Foothill-South would run adjacent 
to and through Panhe and its construction would pass within feet of the burial site and interfere 
with spiritual, cultural, and ceremonial uses. See Native American Heritage Commission, 
Complaint for Injunctive Relief, No. 06-GIN051370 (S.D. Super. Ct. filed March 22, 2006). In 
addition, if the road is built, increased scavenging and damage by relic collectors are 
anticipated. 
 
RESPONSE: Commenter’s remarks pertain to the adequacy of the environmental 
documentation prepared by TCA. As noted in previous responses #116, #117, #125, #127, #128 
the San Diego Water Board is acting as a responsible agency under CEQA in its approval of the 
Tesoro Extension Project.  Impacts to archeological resources are impacts that pertain to the 
adequacy of the environmental documents prepared by TCA and to resources outside the 
Board’s purview.  As lead agency, TCA is responsible for considering any impacts to 
archeological or cultural resources.  
 
Commenter urges the San Diego Water Board not to approve the “Foothill-South Toll Road” 
Project. The San Diego Water Board does not have authority to approve the  “Foothill-South Toll 
Road” project, nor does it have the authority, as a responsible agency,  to require mitigation for 
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all environmental impacts of the Project and those impacts that do not pertain to water quality or 
water resources. The Board is responsible for reviewing the environmental documents prepared 
by TCA, making appropriate findings under CEQA Guidelines section 15091, and implementing 
mitigation for impacts to resources within its purview.  (CEQA Guidelines §§ 15042, 15050, 
15096.) 
 

Comment 
No. 

Waste Discharge Requirements   

138 COMMENT:  At your request, we have reviewed the Revised Tentative Order (No. R9-2013-
0007) for Waste Discharge Requirements for the Foothill/Eastern Transportation Corridor 
Agency (TCA) Tesoro Extension Project in Orange County. The Revised Tentative Order 
includes several updates to the previous Tentative Order for the project (dated March 13, 2013). 
Among these updates, the Revised Tentative Order requires the TCA (the applicant) to update 
the Runoff Management Plan for the project to conform to the Caltrans general discharge 
permit, the draft Model Water Quality Management Plan (Model WQMP) for South Orange 
County, dated December 16, 2011, and the draft South Orange County Hydromodification Plan 
(HMP), dated December 11, 2011. 
 
In our previous letter, dated February 15, 2013, we described how the 2012 Runoff 
Management Plan does not comply with the draft South Orange County HMP. The HMP 
requires a three-step process to demonstrate compliance, none of which appeared to have been 
analyzed by the applicant in the 2012 Runoff Management Plan. In Section 5.1 of the draft 
South Orange County HMP, the three steps are listed (Orange County, 2011): 
1. Determine whether the site is a significant source of bed material to the receiving stream. 
2. Avoid significant bed material supply areas in the site design. 
3. Replace significant bed material supply areas that are eliminated through urbanization. 
 
The Revised Tentative Order requires a new Runoff Management Plan to conform with the HMP 
and, by extension, conform to the three steps above. However, as discussed in our February 15 
letter, parts of the proposed project site may be a significant source of bed material, and may 
require substantial changes to the project design in order to meet the requirements of the HMP. 
The project as currently proposed would fill in several headwater channels, potentially leading to 
a reduction in sediment to receiving streams. In order to avoid these areas, the site design may 

Commenter:  Andrew 
Collison, PhD. 
Senior Fluvial 
Geomorphologist, ESA 
PWA and Michael D. Fitts, 
Staff Attorney, 
Endangered Habitats 
League 
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need to be significantly altered from what is currently proposed. Potential changes to the site 
design to comply with the HMP may include changes to fill discharge locations, changes to the 
size and location of stormwater best management practices, and changes to grading footprints. 
Any of these changes would result in a different project than what the Regional Water Quality 
Control Board has been able to review up to this point. 
 
In order to more fully understand the impacts of the project to beneficial uses of receiving 
streams, the Runoff Management Plan should be updated to follow the three steps outlined in 
the South Orange County HMP. Where necessary, the site design should be changed to avoid 
significant bed material supply areas. Without these steps having been taken and presented it is 
not possible for the Regional Water Quality Control Board to make an informed decision on the 
full potential impacts of the project on beneficial uses. 
 
RESPONSE:  Discharge Prohibition A. in section III of the Revised Tentative Order provides 
that “The discharge of waste, in a manner or location other than as described in the 
Report of Waste Discharge or findings of this Order, and for which valid waste discharge 
requirements are not in force is prohibited”. Should the Tesoro Extension Project be altered, for 
any reason, from what is currently proposed in F/ECTAs Report of Waste Discharge after 
adoption of Order No. R9-2013-0007, F/ETCA would need to request an amendment to Order 
No. R9-2013-0007 to address the changes.  Such an amendment would need to be considered 
by the San Diego Water Board for adoption in a public hearing after the Board has notified the 
Discharger and other interested persons of its intent to consider adoption of the amendment and 
has provided them with an opportunity to submit their written comments and recommendations. . 

Comment 
No. 

Letter Against   

139 COMMENT:  Please deny the permit for the Foothill/Eastern Transportation Corridor Agency, 
Tesoro Extension (SR 241) Project, in south Orange County.  In addition to impacts involving 
water resources such as erosion and ground water pollution, and severe impacts to natural 
resources, the proposed project will result in the destruction of five archaeological sites, 
including some dating to the earliest presence of Native American in the region.  Archaeological 
sites dating to this time period are rare in Orange County and have become even more so given 
the destruction of hundreds of archaeological sites due to modern development, including toll 
roads.   
 

Commenter:  Stephen 
O’Neil, M.A., RPA 
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The lack of preservation of Orange County’s prehistoric heritage can be attributed to the idea 
that the only value of an archaeological site is scientific data and if a sample of the data is 
recovered, the destruction of the site is “mitigated.”  These sites are not merely sets of buried 
“data” waiting for excavation and then they are “known.”  This does not take Native American 
religious and cultural values into consideration.  In recognition that data recovery excavations do 
not mitigate for the destruction of a significant archaeological site, federal regulation (36 CFR 
800 Protection of Historic Properties) was revised to indicate that data recovery is not sufficient 
mitigation for the destruction of an archaeological site and can no longer be used for a “no 
adverse effect” determination.   In summary, the adverse effects of the proposed toll road 
extension are not in the public interest.  The place itself is of cultural significance to the local 
Acjachemen tribe as well as to all Californians.  This is a common heritage that would be 
destroyed.   
 
RESPONSE:  Commenter raises similar concerns to comment #138. Please see response to 
comment #138. Commenter also raises concerns about erosion and water quality impacts. The 
Revised Tentative Order considers impacts to water resources and finds that they can be 
successfully mitigated to a less than significant level. (See Revised Tentative Order section II.N, 
sections III, IV, V, VII, and attachment “B” for discussion of water quality impacts and mitigation 
measures. 
 

Comment 
No. 

Letter of Support   

140 COMMENT:  The purpose of this letter is to urge you to approve the Foothill/Eastern 
Transportation Corridor Agencies (TCA) Waste Discharge Requirement (WDR) permit 
application for the Tesoro Extension. The movement of goods and services, economic growth, 
and job creation are top priorities for the South Orange County Regional Chamber of Commerce 
and Economic Coalition. The intensity and duration of the economic downturn has further 
heightened our focus and commitment to these important priorities. The Tesoro Extension is 
crucial to the economic growth of our local business community. This five mile extension will 
foster mobility and encourage an entirely new customer and client base to discover south 
Orange County. The State Route 241 extension from Oso Parkway to the area near Ortega 
Highway is a roadway construction project that will create more than 2,400 jobs and will provide 
economic growth for the region. Businesses throughout south Orange County and northern San 
Diego County are impacted daily by the lack of an alternative route to the Interstate 5 freeway (I- 

Commenter:  Donna Varner, 
Chair, South Orange County 
Regional Chamber of 
Commerce 
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5). This project will support the movement of goods and services, and foster economic vitality. 
Environmental impact studies show that the project has minimal impacts, and the stormwater 
runoff system that is being proposed is state-of-the-art and creates a runoff flow that mimics 
nature both in water quality and in the water flow rate. The Foothill/Eastern Transportation 
Corridor Agency is going above and beyond to ensure that this roadway is built to the highest 
environmental standards, while providing the needed regional mobility and traffic relief that is 
required for residents and businesses throughout Southern California. We urge you to support 
the TCA’s Waste Discharge Requirement application and help to complete the Tesoro 
Extension.  
 
RESPONSE:  The Commenter’s remarks are duly noted. 
 

Comment 
No. 

Letter Against   

141 COMMENT:  I am writing to oppose the TCA's current strategy of asking for just a portion of the 
toll road to be approved, rather than asking for approval of the whole project.  It doesn't take a 
rocket scientist to see that their intention is to build a section of the road and then return again 
and again for segmental approvals until the whole road is built.  It also is inherently obvious that 
they will argue that they have invested millions of dollars into the development of the pieces that 
have received approval and therefore ultimately need to have approval for the whole project.   
 
The public has spoken loud and clear that they do not wish this project and I would ask that you 
respect the fact that your role is to represent the public in assessing this project.  This feels 
unfair, and when things are seen as unfair, it undermines the public's trust in our public 
agencies.  I urge you to require the TCA to bring the whole proposal to you all at once.  
 
Please deny this project until the TCA comes back to you with the entire toll road proposal. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 
 

Commenter:  Nancy Skinner 
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Comment 
No. 

Letter Against   

142 COMMENT:  As legislators who understand and have strongly advocated for water quality, 
coastal protection, and public access to our coast, we write to express our concern over a recent 
attempt to segment the long-proposed extension of existing State Route 241, known as the 
Foothill South Toll Road. For many years, the Foothill/Eastern Transportation Corridor Agency 
(TCA) has attempted to obtain approval for a 16-mile toll road from the existing terminus of SR 
241 at Oso Parkway in central Orange County to connect with the Interstate 5 in the San Diego 
County at San Onofre State Beach. Despite rejection from the California Coastal Commission 
and U.S. Secretary of Commerce's in 2008 as being inconsistent with both the Coastal Act and 
the federal Coastal Zone Management Act (CZMA), the TCA now seeks to build the toll road in 
separate segments, starting with the northernmost 5 miles of the toll road. Called the Tesoro 
Extension, this segment would start at 0so Parkway and end in what is now open space just 
north of Ortega Highway (SR-74) in the City of San Juan Capistrano. By itself, the extension 
serves no independent utility, which raises the question of whether this is simply an incremental 
strategy to revive a proposal that has already been denied on its merits. In fact, we understand 
that toll road proponents have publicly expressed that the purpose of the Tesoro extension is to 
"[continue the] strategy to build the 241 extension from the existing southerly terminus at Oso 
parkway to the vicinity of Ortega highway while continuing to pursue the balance of the 
alignment that connects to interstate 5. As members of the Legislature who greatly value our 
ocean resources, we are concerned that the segmentation of this road will inevitably bring 
irreparable damage to the watershed as well as impacts to coastal resources during the 
completion of the first section of the road, and in later phases if the entire road is constructed to 
San Onofre State Beach. It was recently brought to our attention that the first section of the road 
would have unequivocal environmental impacts to the San Juan Creek Watershed. The 
watershed has shown significant degradation since 1970 and is essentially "sediment starved." 
We understand that in 2005 the Army Corps of Engineers analyzed the watershed and 
concluded that additional degradation of the watershed, particularly if accelerated by manmade 
actions, will cause failure of existing water and sewer lines and the eventual disappearance of 
the watershed altogether. Impacts to the San Juan Creek could also interfere with beach 
recreation that is dependent upon sediment coming from the San Juan Creek. A disruption of 
sediment flow could incrementally lessen the amount of sand on the beaches, leaving beach-
goers with less sand to enjoy. San Juan Creek is the primary sediment source for beaches to 
the south in San Clemente, where erosion is already threatening infrastructure and the city is 

Commenters:  California 
Assemblymembers Das 
Williams, Al Muratsuchi, and 
Ian Calderon 
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contemplating spending millions to import new sand back on the beach. An alternation of 
sediment flow in the Creek could also interfere with surf formation at Doheny State Beach-where 
the San Juan Creek meets the ocean- and where many people come to surf, body-board and 
play in the waves. Given that the mission of the Regional Board is "developing and enforcing 
water quality objectives and implementing plans that will best protect the area's waters," we 
believe there is little question that the Board should reject adopting the tentative Waste 
Discharge Requirements for the proposed Tesoro Extension/SR 241 Project. We urge you to 
reject the WDR and thank you for your continued service in protecting California’s waterways 
and watersheds.  
 
RESPONSE:  The Commenter’s remarks are duly noted. The Commenter’s remarks reference 
impacts to San Juan Creek. Based on the lead agency’s description of the Project as discussed 
in the 2006 FSEIR and 2013 addendum, the Board has not identified impacts to San Juan Creek 
that would result from the project proposed by TCA and the Board’s issuance of WDR’s for the 
Tesoro Extension Project. 
 

Comment 
No. 

Letter Against   

143 COMMENT:  Please do not issue a permit for the Tesoro Extension. 

Risking water quality degradation, to build more highway lanes makes no sense. You may have 
heard of SB 375. The law was passed because we must drive less, so that the sector of cars 
and light-duty trucks will conform to S-3-05 (please Google), thus supporting climate 
stabilization. You may have heard of AB 32. It includes a provision for a cap and trade process 
to be used to reduce CO2 emissions. In 2015, fuel for cars becomes a capped sector. Driving 
must be limited. 

SB 375 was written because more efficient cars and cleaner fuels will not happen fast enough to 
allow driving (vehicle miles travelled, VMT) to continue to grow. In fact, we must drive LESS. 
This reduction is net driving, and so of course the per-capita reduction must be quite large. 

There is no reason to add lanes, given these facts. 

Finally, the California Environmental Quality Act and other legal considerations mandate that the 

Commenter:  Mike Bullock, 
Retired Satellite Systems 
Engineer, Co-author, "A 
Plan to Efficiently and 
Conveniently Unbundle Car 
Parking Cost" 
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entirety of the project – not just the initial segment – be analyzed at the outset. This analysis 
must include feasible mitigations, such as unbundling the cost of parking. It must also include 
the increase in total driving that is induced by adding new lanes. S-3-05 is recognized by our 
Attorney General, as well as in important court rulings, here in San Diego. 

You will do us all a big favor if you stop this project, for many reasons. 

Thank you for your leadership and protecting the future of our young people. 

 
RESPONSE:  Commenter’s remarks are duly noted and pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comments #127, #128. 

Comment 
No. 

Letter Against   

144 COMMENT:  You have been asked to review a project described by the Transportation Corridor 
Agency (TCA) as the “Tesoro Extension”, in order to make a judgment regarding the impacts of 
this highway on water quality in south Orange County.  This 5-mile extension is said to begin at 
Oso Parkway and proceed south through the Rancho Mission Viejo to its terminus at the 
proposed Cow Camp Road just shy of Ortega Highway (State Route 76). 

Even politically disinterested OC residents are aware that the real project is the 16 mile “241 
Completion”.  The route that extends from Oso to Ortega Highway before carving its way 
through the ridge lines of the Richard & Donna O’Neill Conservancy and the campgrounds of 
San Onofre State Beach until it meets with the I-5. One only has to browse through the TCA’s 
own website and click on the “241 Completion” link to discover the true project description: 

“Plans to complete the 241 Toll Road from its current terminus at Oso Parkway in 
Mission Viejo to Interstate 5, just south of the San Diego and Orange County border, 
have been analyzed for more than 20 years.  Completing the final 16 miles of the 241 
would complete Orange County's 67-mile toll road system and would provide a 
desperately needed alternative to I-5 in southern Orange County.” 

The California Environmental Quality Act requires that government agencies make decisions 

Commenter:  Patricia 
Holloway, M.C.P., Former 
board member, Richard & 
Donna O’Neill Conservancy 
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based on an honest and complete project description so that project impacts, such as the 
cumulative impacts on San Juan Creek and San Mateo Watersheds, can be fully 
understood.  Everyone knows that the Tesoro Extension represents only a portion of the real toll 
road.  This awareness can only lead the Water Board to one conclusion – to deny the TCA’s 
permit request.  To do otherwise would violate CEQA and the public’s trust. 

 
RESPONSE:  Commenter’s remarks are duly noted and pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comments #127, #128. 

 

Comment 
No. 

Letter Against   

145 COMMENT:  Please deny the Tesoro Extension of the Foothill Tollroad. It is just a first step in a 
plan to extend the Tollroad further. That plan has already been denied. The Tollroad should not 
be allowed to be built in segments.  This new segment goes nowhere and is not needed. 
 
RESPONSE:  Commenter’s remarks are duly noted and pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comments #127, #128. 
 

Commenter:  Wendy Morris 
 

Comment 
No. 

Letter Against   

146 COMMENT:  Please DENY the Foothill/Eastern Transportation Corridor Agency’s (“TCA”) 
application for waste discharge requirements (“WDR”) for their Toll-Road-To-Nowhere "Tesoro 
Extension" (the first five-mile segment of the proposed Foothill-South Toll Road in southern 
Orange County). The Environmental Impacts are far too severe to be effectively mitigated. See 
Coast Keeper's letters and input. TCA’s application does not meet the standards as required by 
the Southern Orange County Hydromodification Management Plan (HMP).  TCA is overlooking 
impacts to wetlands, the San Juan creek, and the surrounding watershed that could 
subsequently impact coastal resources.  . TCA is trying an ILLEGAL work-around of the 
California Coastal Commission 2008 DENIAL of this project by scheming to build their road in 
segments. This segmentation approach is illegal under both state and federal law. Don't reward 

Commenter:  Dionne 
Carlson 
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the undesirable behavior. It sets a very bad precedent. Allowing the applicant to complete this 
segment to Nowhere will, of course, just be the Camel's Nose Under the Tent!  Don't be fooled.  
The first section of the road is not only environmentally damaging, but this segment of the road 
would give the TCA momentum to complete the full road.  Their full road would absolutely 
devastate fragile watersheds, greatly impact San Onofre State Beach and the beloved 
recreation spot for more than 2.4 million visitors/surfers each year. I'm really tired of auto-centric 
projects being prioritized by regional transportation agencies like SANDAG, in direct conflict with 
State and Federal mandates for trip reduction. While you keep making it easier and faster to 
drive in a single occupancy vehicle, you will never reach the desired and required ridership on 
public transit or the trip reduction we need. This project does NOT comply with State mandates 
to reduce automobile trips and increase transit in California Senate Bill 375. There are plenty of 
very good reasons to DENY this project, and none to approve it. Please do the right thing for 
your Children and Grandchildren. DENY this project.   
 
RESPONSE:  Commenter’s remarks are duly noted and largely pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comment # 127, #128.  
 
Commenter states that TCA will not have to meet requirements of Orange County’s 
Hydromodification Plan. Section V. of the Order and Attachment B specifically requires that TCA 
must comply with HMP requirements in the Runoff Management Plan. 
 

Comment 
No. 

Letter Against   

147 COMMENT:  I am opposed to the issuance of a water permit for the Tesoro Extension project 
because it is a prelude to the full road expansion which will impact significant biological and 
cultural resources.  This project appears to be an end run around the environmental review that 
would be required for the complete road expansion to I-5.  Please deny the permit for this 
project. 
 
RESPONSE:  Commenter’s remarks are duly noted and pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comments #127, #128. 
 

Commenter:  Joan 
Herskowitz 
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Comment 
No. 

Letter Against   

148 COMMENT:  Please deny the permit for the Tesoro Extension.  I am outraged that this project 
has been piece-mealed, which is against the mandate of CEQA that require the entirety of the 
project be analyzed at the outset.  The project will have significant water quality and erosion 
impacts.  This project has already been denied at the highest levels.  Please do not allow the 
permit. 
 
RESPONSE:  Commenter’s remarks are duly noted and pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comments #127, #128. 
 

Commenter:  Jerre Ann 
Stallcup, Conservation 
Biology Institute 

Comment 
No. 

Letter Against   

149 COMMENT:  As a Californian who values a healthy environment, I urge that a permit for the 
Tesoro Extension be denied until the project is studied in its entirety. A piecemeal approach is 
both unwise, and contrary to the principles of environmental conservation. 
First, the water quality and erosion impacts must be fully studied and addressed prior to 
construction beginning.  Later, it may well be impossible to remedy problems that develop. 
Second, the California Environmental Quality Act and other legal considerations mandate that 
the entirety of the project – not just the initial segment – be analyzed at the outset. 
 
RESPONSE:  Commenter’s remarks are duly noted and pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comments #127, #128. 
 

Commenter:  Lael 
Montgomery 
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Comment 
No. 

Letter Against   

150 COMMENT:  I am a local resident who lives near the end of the current 241 Foothill Toll road, 
near Oso Parkway, and the 241.  I am writing you to express that I do NOT support the 
extension of the Foothill Toll Road as proposed by the TCA. Please deny the TCA permit 
request for the "Tesoro extension."   
 
There are several reasons for my objection. 
 
1) It is dishonest - The Foothill Toll Road Extension was already rejected when the project was 
presented in whole.  The TCA strategy now is obviously to segment their approach, getting 
smaller extension portions approved bit by bit until they get what they want.  This is dishonest to 
the public as the project needs to be looked at from end to end.  I also understand this process 
is mandated by CEQA (California Environmental Quality Act).  Shame on the TCA for this 
sophomoric tactic! 
 
2) Poor Economics - The Foothill Toll Road is already not operating at a profit, with Toll Road 
segments losing money.  Why should there be investment (which involves public funds) in a 
system that is losing money.  The TCA keeps raising Toll Road rates, which makes the Toll 
Road system a roadway for the wealthy. Even Wall Street has chimed in and have reduced the 
San Joaquin Hills toll road's bonds to junk status and the notes for the Foothill-Eastern corridor 
to the lowest investment grade. There are countless articles in the press about the poor 
economics associated with this Toll Road system, and I believe Treasurer Bill Lockyer launched 
a formal inquiry into this in 2012.   
 
3) Environmental Impact - The impact to the environment is significant.  Given my home is near 
this toll road, it would be impacted by the noise, air quality, etc., associated with an extension of 
the Toll Road and I do not want my family suffering from these impacts.  In addition, the impact 
on wildlife and vegetation (including protected species) cannot be ignored.  The TCA's "segment 
extension" approach obviously works to attempt to thwart the proper processes that are in place 
that have already rejected this project.   
 
I am one who lives very close to this Toll Road and would benefit from such an extension given 
my job (which involves driving to San Diego and Los Angeles).  Even with that benefit, I do not 

Commenter:  Michael 
Ullman 
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feel this is proper way to run public policy and decisions and I simply to not support the 
extension of the 241 Foothill Toll Road.   
 
Once again, please deny this and any future requests by the TCA for any extensions of the 241 
Foothill Toll Road. 
 
RESPONSE:  Commenter’s remarks are duly noted and pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comments #127, #128. 
 

Comment 
No. 

Letter Against   

151 COMMENT:  I write regarding the SR 241 extension, and issues that are before the Board at its 
06/19/13, regard such I write as: 
 
1. A Member of the Board of Directors of the Richard and Donna O’Neill Land 
Conservancy (Ret.); 
2. A 54-year resident of Southern California; 
3. A longtime friend and associate of Richard O’Neill, who passed away in 2009.  Richard 
O’Neill was the patriarch of the family that owns Rancho Mission Viejo, on which sits the new 
home construction that would be serviced by the extension of the 241 Toll Road, and on which 
sits the nearly 1,200 acre Richard and Donna O’Neill Land Conservancy.  Richard O’Neill was 
adamantly opposed to the extension of the 241. 
 
The question raised by this communication is whether the proposed “TESORO EXTENSION 
(SR 241)” reference in revised Tentative Order No. R9-2013-0007 is the “project,” under CEQA, 
that the Board is required to consider, or whether such is simply a segment, a portion of that 
project. 
 
The Toll Road Agency claims that the Tesoro Extension is the project, and that the project ends 
at Cow Camp Road.  But, that same agency shows on its website that the true 241 Extension 
project does not terminate at Cow Camp Road, and in fact continues far south of Cow Camp 
Road.  The true 241 Extension project is at least three times the size of the little segment that is 
before the Board.  (https://www.thetollroads.com/whatshappening/241completion.php.)  The 

Commenter:  Dan 
Jacobson, 
Jacobson & Associates 
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water issues related to the true project are untold – and, I mean untold, as there is no 
information regarding such before the Board.   
 
Just as “[t]he term ‘project’ does not mean each separate governmental approval,” (14 CCR 
15378(c),) the term “project” cannot mean a just a segment of the real project.  To use a 
characture, if an agency built one foot of a road, and that one foot of the road was brought 
before the Board, the Board may not have an objection.  But, at foot 6,000, there may be 
horrible water concerns.  The Board needs to see the “project” before it can make a sensible 
decision. 
 
The 241 Extension project is not the Tesoro Extension; the Toll Road Agency has admitted 
such.  The “project,” for CEQA purposes is the whole thing.  It has to be in order for the Board to 
really analyze the entirety of the water issues. 
 
RESPONSE:  Commenter’s remarks are duly noted and pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comments #127, #128. 
 

Comment 
No. 

Letter Against   

152 COMMENT:  I urge the Regional Board to deny the Foothill/Eastern Transportation Corridor 
Agency’s (“TCA”) application for waste discharge requirements (“WDR”) for the so-called Tesoro 
Extension, the first five-mile segment of the proposed Foothill-South Toll Road in southern 
Orange County. I understand that this plan was previously denied because of its devastating 
impact on the lands included in the plan, and in fact "segmentation" is unlawful! 
PLEASE consider the negative impact to our precious wetlands and surrounding coastal lands 
and DENY this permit, the building of this 1st segment of the road, and subsequent extensions!    
I urge the Regional Board to DENY waste discharge requirements for the so-called Tesoro 
Extension project. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 
 

Commenter:  Maria 
Berlonghi 
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Comment 
No. 

Letter Against 
  

153 COMMENT:  As a Californian who values a healthy environment, I urge that a permit for the 
Tesoro Extension be denied. 
 
First, the water quality and erosion impacts must be fully studied and addressed prior to 
construction beginning.  Later, it may well be impossible to remedy problems that develop. 
Second, the California Environmental Quality Act and other legal considerations mandate that 
the entirety of the project – not just the initial segment – be analyzed at the outset.  As a 
member of the Audubon Society and other environmental organizations, I am very concerned 
about impacts to a number of endangered species whose habitats are within the boundaries of 
the project, such as the California gnatcatcher, the Cactus Wren, and arroyo toad. Their 
numbers have already been drastically reduced in Orange and San Diego counties due to 
habitat fragmentation.  The Tesoro Extension would further this loss of habitat when other 
alternatives are available. 
 
I urge your respectful consideration of these issues. 
 
RESPONSE:  Commenter’s remarks are duly noted and pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comments #127, #128. 
 

Commenter: Janet Peterson 

Comment 
No. 

Letter Against 
  

154 COMMENT:  Do not allow the toll road to be extended into endangered species region. So little 
remains that supports the endangered species of gnat catcher, arroyo toad or pocket mouse. It 
is vital that what is still viable continues to thrive in the habitat it has always occupied. Please 
look for alternatives that would save these species and others. Man is to have dominion over 
wild things, not the power to totally destroy them. I urge you to think of other ways to  
solve this dilemma. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter: Lynn M. 
Boshart 

June 19, 2013 
Item No. 9 
Supporting Document No. 11



Response To Comments           June 19, 2013 
Tentative Order No. R9-2013-0007 

Page 42 of 63 

 

Comment 
No. 

Letter Against 
  

155 COMMENT:  As a native Californian for 56 years and family here for over 80, I have seen 
innumerable environmental changes in our state that are irreversible. Again and again, 
developers are given permission to affect the quality of our water, air, natural vegetation, 
habitats, and the like. I applaud the California Coastal Commission for turning down the Foothill 
toll road five years ago. But now the toll road agency is back trying to get approval for the 
Tesoro extension outside the Coastal Zone. Because of the unavoidable 0.40 acre of permanent 
impacts to wetland and non-wetland waters, I urge that a permit for the Tesoro Extension be 
denied.  
 
As I understand it, the California Environmental Quality Act and other legal considerations 
mandate that the entirety of the project be studied, and not just this initial northern segment. Our 
waters are among our most precious resources. Please do not allow this project to begin before 
a water quality and erosion impact study of the entire project is completed. We are counting on 
you to protect quality of our water. 
 
RESPONSE:  Commenter’s remarks are duly noted and pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comments #127, #128. 
 

Commenter: Carol Prime 
Director, Clear Credential 
Program, Center for 
Teaching Critical Thinking 
and Creativity, 
San Diego State University 
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Comment 
No. 

Letter Against 
  

156 COMMENT:  I urge the Regional Board to deny the Foothill/Eastern Transportation Corridor 
Agency’s (“TCA”) application for waste discharge requirements (“WDR”) for the so-called Tesoro 
Extension, the first five-mile segment of the proposed Foothill-South Toll Road in southern 
Orange County. 
 
PLEASE UNDERSTAND that I lived in Orange County for 10 years and I have personally 
watched the environment being destroyed along the toll roads.  High density housing follows the 
freeway.  At first the road may ease traffic congestion but very shortly it will only worsen traffic 
conditions.  Again, housing follows the freeway. 
 
As if the impacts to the environment were not bad enough, this first 5-mile segment would be a 
literal “road to nowhere,” ending at a dirt road and threatening to create traffic nightmares for 
thousands of Orange County residents.  
 
For these reasons, I urge the Regional Board to DENY (actually I am BEGGING you to deny) 
waste discharge requirements for the so-called Tesoro Extension project.  
 
RESPONSE:  Commenter’s remarks are duly noted and pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comments #127, #128. 
 

Commenter: Frances 
Walters 
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Comment 
No. 

Letter Against 
  

157 COMMENT:  I am a resident of Capistrano Beach a member of Surfrider. I have read their 
statements on the Foothill/Eastern Transportation Corridor Agency’s application for waste 
discharge requirements (“WDR”) for the so-called Tesoro Extension, the first five-mile segment 
of the proposed Foothill-South Toll Road in southern Orange County. I agree with Surfrider and 
ask that the Regional Board deny TCA's request. 
 
Ultimately, the TCA's plans threaten sacred cultural resources of the Acjachemen (Juaneno) 
people--in addition to the environmental damage. Once lost, such resources will never be 
recovered. I am therefore unalterably opposed to the TCA's segmenting plan for the 241 tollroad 
extension. 
 
RESPONSE:  Commenter’s remarks are duly noted and pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comments #127, #128. 
 

Commenter: James Spady 

Comment 
No. 

Letter of Support 
  

158 COMMENT: Since 1981 TCA, Caltrans, and the County of Orange have prepared and certified 
three environmental impact reports and evaluated dozens of alternatives.  How many EIRs does 
it take to build 5.5 miles of highway?  The studies are sound.  It is time to move on. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter:  Tom Parker 

Comment 
No. 

Letter of Support 
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159 COMMENT: I have been a California Resident for 73 years and have seen California grow. I 
remember the days when the North/South traffic was on the old 101 Highway.  Those days are 
gone. Look at it now. Traffic relief is essential to the quality of life we enjoy in California. 
Since 1981 TCA, Caltrans, and the County of Orange have prepared and certified three 
environmental impact reports and evaluated dozens of alternatives. An EIR for the entire project 
was completed that evaluated 38 alternatives for extending the 241 Toll Road south of Oso 
Parkway. Good roads and highways are as essential to our communities as are our utilities and 
good schools. The public’s need for the southerly extension of the 241 Toll Road is now.  There 
is no need to wait any longer in adding this much needed traffic relief to serve residents of all 
our Coastal Communities.   
  
Please vote to approve the permit for the Tesoro Extension. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 
 

Commenter: Walter F. 
Butcher Jr. 
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Comment 
No. 

Letter of Support  
  

160 COMMENT: In your review for approving the subject project, please consider the following. 
 
•All water quality, erosion and biological impacts were studied appropriately.  The water quality 
and mitigation measures included for the project reduce all impacts.  
 
•The addendum to the CEQA document approved by TCA was appropriate and legal for this 
project.  The Tesoro Extension has independent utility and can be approved while without 
identifying the location of subsequent segments. 
 
•An EIR for the entire project was completed that evaluated 38 alternatives for extending the 
241 Toll Roads south of Oso Parkway, including alignments that stopped short of I-5.  It is very 
common, and an accepted practice for transportation projects to be evaluated and constructed 
in an independent utility segment.  The California High Speed Rail Project is an example of this.   
 
• Since 1981 TCA, Caltrans, and the County of Orange have prepared and certified three 
environmental impact reports and evaluated dozens of alternatives.  How many EIRs does it 
take to build 5.5 miles of highway?  The studies are sound.  It is time to move on. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter: Abdou Seydi 

Comment 
No. 

Letter Against 
  

161 COMMENT: I am opposed to any extension of the existing toll road. 

 
RESPONSE:  The Commenter’s remarks are duly noted. 
 

Commenter: Howard Storey 
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Comment 
No. 

Letter Against  
  

162 COMMENT:  I urge the Regional Board to deny the Foothill/Eastern Transportation Corridor 
Agency’s (“TCA”) application for waste discharge requirements (“WDR”) for the so-called Tesoro 
Extension, the first five-mile segment of the proposed Foothill-South Toll Road in southern 
Orange County. 
 
Stop wrecking the last bits of nature.  As a resident of OC for nearly 20 years I've seen beautiful 
hills stripped away for development. This area has not been developed because it is the most 
important!  Let's keep it that way. 
 
For these reasons, I urge the Regional Board to DENY waste discharge requirements for the so-
called Tesoro Extension project. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter: Jon Appel 

Comment 
No. 

Letter Against  
  

163 COMMENT:  We respectfully ask that this bad idea is rejected.  
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter: Rick Croy, Vice 
President, Rural Residents 
and Friends 
 

Comment 
No. 

Letter Against  
  

164 COMMENT:  Just when you think this destructive idea is over it rears its ugly head again.  
People don't want this road built and habitat destroyed to build new homes and roads in this 
area.  We said so loud and clear a couple of years ago.  This area even suffers a lack of water 
to support new homes and industry.  Leave it alone. 

 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter: Merle Moshiri' 
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Comment 
No. 

Letter Against  
  

165 COMMENT: As a Southern Californian who values a healthy environment, I urge that a permit 
for the Tesoro Extension be denied. My concern is for the earth, environment & animals that will 
be impacted by this unnecessary action.  Please let the Richard & Donna O' Neill Conservancy 
& San Onofre State Beach areas remain as natural as possible. The creatures that live there 
depend on it! 
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter: Pamala Hall 

Comment 
No. 

Letter Against  
  

166 COMMENT:  I am calling on you to block the toll road. Our problem in this county, state, country 
is that we rely far too heavily on cars. From someone whom hates gridlock more than most, I will 
attest that this frustrating issue is a good thing. As we pay more for gas and sit longer idling on 
our roadways we may be more compelled to seek out alternatives. Why destroy another 
beautiful piece of land to make way for more road way? This is not progress it is nonsense! 
Please, in the interest of the animals that call that land home and the future generations of 
people that will call this area home I ask that you consider denying this road. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter: Jeff Cannon 

  

June 19, 2013 
Item No. 9 
Supporting Document No. 11



Response To Comments           June 19, 2013 
Tentative Order No. R9-2013-0007 

Page 49 of 63 

 

Comment 
No. 

Letter Against  
  

167 COMMENT:  I urge the Regional Board to deny the Foothill/Eastern Transportation Corridor 
Agency’s (“TCA”) application for waste discharge requirements (“WDR”) for the so-called Tesoro 
Extension, the first five-mile segment of the proposed Foothill-South Toll Road in southern 
Orange County. 
 
You don't need me to list all the well-founded objections voiced by the Surfrider Foundation.  
The main issue I have is that the entire purpose of this project is to raise money while 
discounting the effects on the natural surroundings.  There is no real need for a road which is 
being proposed.  I drive in Orange, San Diego and LA Counties quite a bit averaging over 500 
miles per week.  I can honestly say that there are much greater needs throughout the three 
county areas.  The monies dog-earmarked for this project could be more wisely spent on repairs 
or on areas of high congestion. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter: Gordon 
Merrick 
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Comment 
No. 

Letter Against 
  

168 COMMENT:  I can't believe we are revisiting this issue again. The people do not want this toll 
road. Why don't you get this!!!!   
 
I urge the Regional Board to deny the Foothill/Eastern Transportation Corridor Agency’s (“TCA”) 
application for waste discharge requirements (“WDR”) for the so-called Tesoro Extension, the 
first five-mile segment of the proposed Foothill-South Toll Road in southern Orange County. 
 
Onofre State Beach and the beloved recreation spot for more than 2.4 million visitors/surfers 
each year. As if the impacts to the environment were not bad enough, this first 5-mile segment 
would be a literal “road to nowhere,” ending at a dirt road and threatening to create traffic 
nightmares for thousands of Orange County residents.  
 
For these reasons, I urge the Regional Board to DENY waste discharge requirements for the so-
called Tesoro Extension project. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter: Catherine 
Landis 

Comment 
No. 

Letter of Support  
  

169 COMMENT: I am opposed to any projects that would lead to the construction of a toll road along 
this section of California's coastline (Trestles).  In Europe, communities typically design their 
transportation around their unique and historic buildings (in other words, they don't destroy their 
centuries' old buildings to make room for freeways).  California may not have the historic 
buildings of Europe, but we do have the unsurpassed beauty of our coastline--a coastal 
resource that must be protected from road projects such as the one being proposed here. 
 
As a Californian, I am against any road projects along our coast that threaten the health, beauty 
and vitality of our coastline, ocean, marine life and wildlife.  I stand united with Surfrider in its 
opposition to this destructive project and respectfully ask you to please deny TCA's application. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 
 

Commenter: Kimberly Tays 
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Comment 
No. 

Letter Against  
  

170 COMMENT:  Please deny the permit for the Foothill/Eastern Transportation Corridor Agency, 
Tesoro Extension (SR 241) Project, Orange County.  In addition to impacts involving water 
resources such as erosion and ground water pollution, and severe impacts to natural resources, 
the proposed project will result in the destruction of five archaeological sites, including some 
dating to the early Holocene.  Archaeological sites dating to this time period are rare in Orange 
County and have become even more so given the destruction of hundreds of archaeological 
sites due to modern development, including toll roads.   
 
The lack of preservation of Orange County’s prehistoric heritage can be attributed to the idea 
that the only value of an archaeological site is scientific data and if a sample of the data is 
recovered, the destruction of the site is “mitigated”.  This does not take Native American 
religious and cultural values into consideration.  In recognition that data recovery excavations do 
not mitigate for the destruction of a significant archaeological site, federal regulation (36 CFR 
800 Protection of Historic Properties) was revised to indicate that data recovery is not sufficient 
mitigation for the destruction of an archaeological site and can no longer be used for a “no 
adverse effect” determination. In summary, the adverse effects of the proposed toll road 
extension do not reflect the public interest. 
 
RESPONSE:  Please see response to comment #137 regarding impacts to cultural and 
historical resources. 
 

Commenter: Patricia Martz, 
Ph.D., President, California 
Cultural Resource 
Preservation Alliance, Inc. 
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Comment 
No. 

Form Letter in Support 
  

171 COMMENT: Traffic relief is essential to the quality of life we enjoy in California.  Please vote to 
approve the permit for the Tesoro Extension.  It serves as an independent utility to provide 
regional traffic relief. 
 
The Transportation Corridor Agencies (TCA) has been the gold standard for environmental 
mitigation and restoration for transportation infrastructure.  The revitalization of the areas 
surrounding the existing toll roads is exceptional. 
 
Their water quality protection program is unparalleled with porous pavement, vegetative swales 
and Austin Sand Filters designed to mimic pre-development conditions both in water flow and 
water quality. 
 
Here are some of the facts: 
 
• All water quality, erosion and biological impacts were studied appropriately.  The water quality 
and mitigation measures included for the project reduce all impacts.  
 
• The addendum to the CEQA document approved by TCA was appropriate and legal for this 
project.  The Tesoro Extension has independent utility and can be approved while without 
identifying the location of subsequent segments. 
 
• An EIR for the entire project was completed that evaluated 38 alternatives for extending the 
241 Toll Roads south of Oso Parkway, including alignments that stopped short of I-5.  It is very 
common, and an accepted practice for transportation projects to be evaluated and constructed 
in an independent utility segment.  The California High Speed Rail Project is an example of this.   
 
• Since 1981 TCA, Caltrans, and the County of Orange have prepared and certified three 
environmental impact reports and evaluated dozens of alternatives.  How many EIRs does it 
take to build 5.5 miles of highway?  The studies are sound.  It is time to move on. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 
 

Commenters: 3 individuals 
as written and 3 individuals 
with non-substantive 
additions to this form letter  
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Comment 
No. 

Form Letter Against  
  

172 COMMENT:  As a Californian who values a healthy environment, I urge that a permit for the 
Tesoro Extension be denied. 
First, the water quality and erosion impacts must be fully studied and addressed prior to 
construction beginning.  Later, it may well be impossible to remedy problems that develop. 
Second, the California Environmental Quality Act and other legal considerations mandate that 
the entirety of the project – not just the initial segment – be analyzed at the outset. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 
 

Commenters: 9 individuals 
as written and 10 individuals 
with non-substantive 
additions to this form letter 
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Comment 
No. 

Form Letter Against  
  

173 COMMENT:  I urge the Regional Board to deny the Foothill/Eastern Transportation Corridor 
Agency's application for waste discharge requirements for the so-called Tesoro Extension, the 
first five-mile segment of the proposed Foothill-South Toll Road in southern Orange County. 
 
I am deeply concerned about TCA's unyielding efforts to build its destructive toll road through 
one of the last unspoiled watersheds in Southern California. 
 
In 2008, both the California Coastal Commission and the Bush administration rejected the toll 
road because of potentially devastating impacts to the coastline. Despite those decisions, TCA 
remains undeterred and now plans to build the road in segments. This segmentation approach 
is an obvious attempt to circumvent the decisions rejecting the road, and is illegal under both 
state and federal law. 
 
I am concerned the TCA’s application does not meet the standards as required by the Southern 
Orange County Hydromodification Management Plan (HMP).  TCA is overlooking impacts to 
wetlands, the San Juan creek, and the surrounding watershed that could subsequently impact 
coastal resources.  The first section of the road is not only environmentally damaging, but this 
segment of the road would give the TCA momentum to complete the full road.  Their full road 
would absolutely devastate fragile watersheds, greatly impact San Onofre State Beach and the 
beloved recreation spot for more than 2.4 million visitors/surfers each year. 
 
This first five-mile segment would be a literal "road to nowhere," ending at a dirt road and 
threatening to create traffic nightmares for thousands of Orange County residents. The agency's 
permit application also overlooks impacts to important wetlands that could potentially affect the 
coastal zone.  Also important is the negative impacts to the local groundwater supplying the 
local municipalities, representing hundreds of thousands of residents 
 
For these reasons, I urge the Regional Board to deny waste discharge requirements for the so-
called Tesoro Extension project. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 
 

Commenters: 325 
individuals as written and 28 
individuals with non-
substantive additions to this 
form letter 
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Comment 
No. 

Form Letter in Support  
  

174 COMMENT: Traffic relief is essential to the quality of life we enjoy in California.  Please vote to 
approve the permit for the Tesoro Extension.  It serves as an independent utility to provide 
regional traffic relief. 
 
The Transportation Corridor Agencies (TCA) has been the gold standard for environmental 
mitigation and restoration for transportation infrastructure.  The revitalization of the areas 
surrounding the existing toll roads is exceptional. 
 
Their water quality protection program is unparalleled with porous pavement, vegetative swales 
and Austin Sand Filters designed to mimic pre-development conditions both in water flow and 
water quality. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenters: 14 individuals 
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Comment 
No. 

Letter Against  
  

175 COMMENT:  
As a Registered Civil Engineer and a Californian who values a healthy environment, I urge that 
a permit for the Tesoro Extension be denied. 
 
As a former Caltrans engineer, I know that the water quality and erosion impacts must be fully 
studied and addressed prior to construction beginning.  Later, it may well be impossible to 
remedy problems that develop. 
 
Additionally, I worked in the Caltrans Environmental Stewardship department to obtain permits 
for projects. California Environmental Quality Act and other legal considerations mandate that 
the entirety of the project – not just the initial segment – be analyzed at the outset. It is not 
allowable to break these projects up.  
 
RESPONSE:  Commenter’s remarks are duly noted and largely pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA.  Please see 
responses to comment #127, #128. 
 

Commenters: Josan 
Feathers 

Comment 
No. 

Letter Against  
  

176 COMMENT:  As a 5th generation Californian and life-long resident, I have watched the steady 
environmental decline of this incredible state, especially in Orange County.  We know what the 
problems are and that there are better solutions. I strongly urge that a permit for the Tesoro 
Extension be denied as yet another example of poor planning with irreversible impacts. 

Please see that the water quality and erosion impacts be fully studied and addressed prior to 
construction beginning.  Later, it may well be impossible to remedy problems that develop. 
The California Environmental Quality Act and other legal considerations mandate that the 
entirety of the project – not just the initial segment – be analyzed at the outset.  Plain common 
sense tells us that it is necessary to understand the project and its effects in its entirety. 
 
 
RESPONSE:  Commenter’s remarks are duly noted and largely pertain to the TCA’s role as lead 

Commenter: Marti Witter 
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agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comment #127, #128. 
 

Comment 
No. 

Letter Against 
  

177 COMMENT:  I urge the Regional Board to deny the Foothill/Eastern Transportation Corridor 
Agency’s (“TCA”) application for waste discharge requirements (“WDR”) for the so-called Tesoro 
Extension, the first five-mile segment of the proposed Foothill-South Toll Road in southern 
Orange County. 
 
In 2008, both the California Coastal Commission and the Bush Administration rejected the toll 
road due to its devastating impacts. I traveled to Sacramento several times with the Sierra Club 
and as a family that has camped at San Mateo Campground for the last 20 years, to meet with 
legislature representatives.  
 
I also traveled with a Sierra Club representative and a representative of Panhe to Washington 
DC to meet with California Congressmen and Senators. Our message was concise: Don't allow 
this toll road to be built. Preserve our coastline.  Save a State Park. Save Trestles Beach. Save 
the sacred grounds of Panhe. 
 
I traveled to Santa Rosa, California to urge the California Coastal Commission to preserve our 
Coastline and the last natural watershed in Southern California. Stop the built of the 241c 
southern extension. 
 
I attended the California Coastal Commission hearing at the Del Mar Fair Ground where 3,000 
plus people came to address the Coastal Commission. There where 168 people on the list to 
speak ahead of me, so I didn't get to speak to the Commission on that day.  But I was there 
representing those that wanted to preserve our Coast from the effects of a toll road. 
 
I was there when the Federal Secretary of Commerce, Carlos Gutierrez, sent his team to 
another hearing at Del Mar Fairgrounds, to hear the testimony of those for and against the 
building of the 241 toll road to the 5.  I was able to speak for my two minutes. I was the only 
person from the Inland Empire to speak.  I spoke on behalf of my family and other families that 
cherish the San Mateo Campground, Trestles Beach, and the San Mateo Lagoon. 

Commenter: Deborah Fry 
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I am concerned the TCA’s application does not meet the standards as required by the Southern 
Orange County Hydromodification Management Plan (HMP).  TCA is overlooking impacts to 
wetlands, the San Juan creek, and the surrounding watershed that could subsequently impact 
coastal resources.  The first section of the road is not only environmentally damaging, but this 
segment of the road would give the TCA momentum to complete the full road.  Their full road 
would absolutely devastate fragile watersheds, greatly impact San Onofre State Beach and the 
beloved recreation spot for more than 2.4 million visitors/surfers each year.  
 
As if the impacts to the environment were not bad enough, this first 5-mile segment would be a 
literal “road to nowhere,” ending at a dirt road and threatening to create traffic nightmares for 
thousands of Orange County residents.  
 
For these reasons, I urge the Regional Board to DENY waste discharge requirements for the so-
called Tesoro Extension project.  
 
RESPONSE:  Commenter’s remarks are duly noted and largely pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comment #127, #128. 

Comment 
No. 

Letter Against 
  

178 COMMENT:  I strongly urge you not to grant the permit for the Tesoro Extension.  I was born 
and brought up in California, and I am very concerned about its environment.  Determination of 
impacts such as water pollution and erosion needs to be done before any permit is granted.  
Furthermore, California environmental laws mandate that the impact of the entire project be 
studied, before work on any part of the project is begun.  It is only common sense to consider 
these issues before any permit is granted. 
 
RESPONSE:  Commenter’s remarks are duly noted and largely pertain to the TCA’s role as lead 
agency, not the San Diego Water Board’s role as responsible agency under CEQA. Please see 
responses to comment #127, #128. 
 

Commenter: Sheila Pfafflin 
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Comment 
No. 

Letter of Support 
  

179 COMMENT: As a life-long resident of Southern California, I ask that you vote to approve the 
permit for the Tesoro Extension - an important extension to the 241 Toll Road in Orange County. 
 
The Transportation Corridor Agencies (TCA) has been the gold standard for environmental 
mitigation and restoration for transportation infrastructure.  The Tesoro Extension is being built 
on long-abandoned agricultural fields. It is mostly flat and arid. The TCA history for revitalization 
of the areas surrounding the existing toll roads is exceptional.  
 
Their quality of their mitigation programs have been recognized nationally and by regional 
environmental groups. 
 
Their water quality protection program is unparalleled with porous pavement, vegetative swales 
and Austin Sand Filters designed to mimic pre-development conditions both in water flow and 
water quality. 
 
All water quality, erosion and biological impacts were studied appropriately.  The water quality 
and mitigation measures included for the project reduce all impacts 
 
The addendum to the CEQA document approved by TCA was appropriate and legal for this 
project.  The Tesoro Extension has independent utility and can be approved while without 
identifying the location of subsequent segments. 
 
An EIR for the entire project was completed that evaluated 38 alternatives for extending the 241 
Toll Roads south of Oso Parkway, including alignments that stopped short of I-5.  It is very 
common, and an accepted practice for transportation projects to be evaluated and constructed 
in an independent utility segment.  The California High Speed Rail Project is an example of this.  
 
Since 1981 TCA, Caltrans, and the County of Orange have prepared and certified three 
environmental impact reports and evaluated dozens of alternatives.  How many EIRs does it 
take to build 5.5 miles of highway?  The studies are sound.  It is time to move on. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter: Mark McLaren 
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Comment 
No. 

Letter of Support  
  

180 COMMENT:  It appears the issue holding up the TCA’s Tesoro Extension RWQCB permit is the 
debate over the approval of the CEQA permit. I find it somewhat appalling that the hearing was 
extended and held in San Diego to discuss an issue that is clearly outside of the purview and 
jurisdiction of the water board. There are government organizations in place that specialize in 
and deal with CEQA; the water board is not one of them. The two permits are separate and 
should be treated as such. 
 
I have to assume the real reason for the extension was to allow opponents who don’t live in 
Orange County to make another show for the media and as an appeasement to opposition 
leaders. At the last hearing, the people of Orange County were heard in force and yet you 
apparently didn’t listen. If you are not going to represent the people of Orange County then I 
would respectfully ask you to please transfer our area to the Santa Ana Board.  
 
In closing, all I ask is that you follow the rules, laws and regulations regarding and governing the 
permit and not be swayed by those who are driven by self-interest, desire for media notoriety 
and the filling their organizations coffers with unregulated donations. Please do your just duty 
and follow the regulations. If you do this I believe, as your staff does, the permit should be 
granted. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 
 

Commenter:  Samuel Sims 
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Comment 
No. 

Letter of Support  
  

181 COMMENT:  I am writing to urge your support for the Waste Discharge Requirement (WDR) 
permit submitted by the Foothill/Eastern Transportation Corridor Agency (TCA) for the 241 
Tesoro Extension project in Orange County.   
 
With Rancho Mission Viejo commencing construction of their large-scale residential and 
commercial construction the need for the 241 Tesoro Extension of the 241 Toll Road is now.  
Currently, I-5 is the only north-south non-arterial route available for residents and businesses in 
the Los Angeles/Orange basin.  Without the alternative route of the 241 Tesoro Extension 
project traffic will continue to be gridlocked on weekends and congested at best during the work 
week. 
 
This is no longer acceptable.  Please help our counties and their people that rely on these vital 
corridors to go to work, see family/friends, and enjoy the coastal communities. 
 
TCA’s track record has consistently used high quality building standards for their facilities and 
will surely manage the 241 Tesoro Extension utilizing best management practices (BMP) as 
demanded by the resource agencies.   All water quality, erosion and biological impacts were 
studied appropriately.  The water quality and mitigation measures included for the project reduce 
all impacts.  
 
I encourage you to approve TCA’s WDR Permit. 
 
RESPONSE:  The Commenters’ remarks are duly noted. 

Commenter: Lee 
Vanderlinden 

Comment 
No. 

Letter of Support  
  

182 COMMENT:  I support the toll road. I drive interstate 5 every day and the toll road is needed 
badly.    
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter: Robert 
Gongora, Structures 
General Superintendent, 
Flatiron Corp. 
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Comment 
No. 

Letter of Support  
  

183 COMMENT:  As a longtime resident of Southern California, I strongly encourage you to vote to 
approve the permit for the Tesoro Extension. This extension is proposed to be built on abandon 
fields. The project has been well thought out and thoroughly reviewed. We cannot continue to be 
held hostage by certain groups who simply do not recognize, that as populations expand, so 
does the need for infrastructure. 
 
Thank you for considering my opinion. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenter: Stephen R. 
Brown 

Comment 
No. 

Form Letter of Support  
  

184 COMMENT:  I support the Waste Discharge Requirement (WDR) permit submitted by the 
Foothill/Eastern Transportation Corridor Agency (TCA) for the Tesoro Extension project in 
Orange County. 
 
Well-planned transportation and infrastructure projects like the Tesoro Extension build 
prosperous communities. With the large-scale residential/commercial construction underway at 
Rancho Mission Viejo, it's vital that I-5 have an alternative route - that route needs to be the 241 
Toll Road's Tesoro Extension. 
 
TCA will create, restore and/or enhance 34.82 acres of habitat for .4 acre of impact the 
extension will have. TCA will utilize best management practices to maintain existing drainage 
flow patterns and treat all road runoff to the maximum extent before discharging to receiving 
waters to maintain existing beneficial uses and meet water quality objectives established by the 
Regional Board and the Water Quality Control Plan for the San Diego Basin. 
 
Join me and support TCA's WDR application. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 

Commenters: 4 individuals 

June 19, 2013 
Item No. 9 
Supporting Document No. 11



Response To Comments           June 19, 2013 
Tentative Order No. R9-2013-0007 

Page 63 of 63 

 

Comment 
No. 

Letter Against 
  

185 COMMENT:  I am a San Diego resident and ocean enthusiast. I urge the Regional Board to 
deny the Foothill/Eastern Transportation Corridor Agency's ("TCA") application for waste 
discharge requirements ("WDR") for the so-called Tesoro Extension, the first five-mile segment 
of the proposed Foothill-South Toll Road in southern Orange County.  
 
In 2008, both the California Coastal Commission and the Bush Administration rejected the toll 
road due to its devastating impacts. Despite being rejected the TCA remains undeterred and 
now appears to be trying to build the road in segments. It is my understanding that this 
segmentation approach is illegal under both state and federal law. I assume your staff can verify 
this one way or the other.  
 
It is also my understanding that the TCA's application does not meet the standards as required 
by the Southern Orange County Hydromodification Management Plan (HMP) and that TCA is 
overlooking impacts to wetlands, the San Juan creek, and the surrounding watershed that could 
subsequently impact coastal resources. Again, I assume your staff can verify this one way or the 
other. The first section of the road is not only environmentally damaging, but this segment of the 
road would give the TCA momentum to try to complete the full road despite the public's 
overwhelming opposition and TCA's prior defeats. Their full road would devastate fragile 
watersheds, greatly impact San Onofre State Beach and the beloved recreation spot for more 
than 2.4 million visitors/surfers each year and add to the debacle of the "paving of paradise" our 
generation faces every day. 
 
As if the impacts to the environment weren't bad enough, it is my understanding that this first 5-
mile segment would be a literal "road to nowhere," ending at a dirt road. How does that make 
sense unless part of a bigger plan of TCA to divide and conquer its opposition?  
For these reasons, I urge the Regional Board to DENY waste discharge requirements for the so-
called Tesoro Extension project and nip this obvious scheme of TCA in the bud. 
 
RESPONSE:  The Commenter’s remarks are duly noted. 
 

Commenter: J. G. Barry 
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