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Comment No. 1 RE: Permit change from acute toxicity to chronic toxicity monitoring for qualifying storm
events/storm water discharges.

The tentative order requires chronic toxicity monitoring of our storm water discharges. Our primary concern with
the tentative order is firmly fixed on chronic toxicity being a proven inaccurate method of analyzing the extremely
rare storm water discharges at our facility. For reference, we do not have industrial effluents at all, we do not
have industrial area storm water, and all of our prior NPDES orders required acute monitoring following a San
Diego County Superior Court ‘Stay of Effectiveness’ (Case No. 718025) and the State Water Resources Control
Board’s subsequent reconsideration and ruling in our favor in 1998 (attachiment 3). The Court and Board found
chronic toxicity testing was not an appropriate measure of our storm water discharges. They agreed chronic
toxicity samples should be from a continuous effluent to support the renewable water requirement of the
analytical method whereas acute toxicity accurately captures a snapshot of the stornm event.

In 2001 the EPA defined ‘acute toxicity test” as ‘a test to determine the concentration of effluent or ambient
walers that causes an adverse effect (usually death) on a group of test organisms during a short-term exposure
e.g. 24, 48, or 96 hours’ (EPA Final Repont: Interlaboratory Variability Study of EPA short-term Chronic and
Acute Whole Effluent Toxicity Test Methods, Vol 1). If we apply the EPA inclusion of the words ‘short term
exposure’ to our aquatic life exposure potentiat of no storm water discharges in over a decade we actually have
created no exposure since becoming an EPA and RWQCB zero discharge facility.

Acute tests are short-term exposure tests (hours or days) and generally use lethality as an endpoint. In acute
exposures, organisms come into contact with higher doses of the toxicant in a single event or in multiple events
over a short period of time and usually produce immediate effects, depending on absorption time of the toxicant.
Acute iests would accuratety measure our rare basically single events.

Chronic tests are long-termn tests (weeks, months years), relative to the test organism’s life span (>10% of life
span), and generally use sub-lethal endpoints. In chronic exposures, organisms come into contact with low,
continuous doses of a toxicant. Chronic exposures may induce effects to acute exposure, but can also result in
effects that develop slowly. Chronic tests are generally considered full life cycle tests and cover an entire
generation time or reproductive life cycle (“egg to egg”). f we had continuous effluents we would be creating
continual dosing of aquatic life and chronic testing would then be indicated.

Formal Request to Comment No. 1: Continental Maritime of San Diego respectfully requests chronic toxicity
testing requirements be removed from the Tentative Order as it was from Order 97-37. The previous deletion can
be confirmed in the State Water Quality Control Board Meeting minutes dated September 17, 1998, Item 2, § V.
ORDER, item No. 3. which reads “Monitoring and Reporting Program No. 97-36 is amended to delete "Chronic
Toxiciry"” requirements from Table 5, at page M-16"".

Comment No. 2 RE: Addition of surface water monitoring to the tentative order.

Unlike all previous NPDES pennits, the proposed tentative order includes surface water monitoring. The EPA
defines surface water samples as “samples collected from a water bodyv that can be used to establish an observed
release to surface swater, including aqueons samples, sedinent samples. and tissue samples from essentially
sexsile benthic organisms™. Remembering an RWQCB Water Resource Control Engineer acknowledged CMSD
had removed its final effluent (salt water fire main by-pass water) in 2004 we can clearly state we have no
industrial or storm water , henee no “ohservable releases™ 1o surface water. The rare exception to this statement
would be if we had a qualifying storm event (QSE) with a storm water release.

We would also like to note that since we have no releases or effluents our water quality is impacted by our water
front neighbors. If we answer guestion No. 1 in Attachment E, MRP, § V, w¢ would be imphicating Port tcnants
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up and down siream of us. ' we answer question No. 2 we would be speculating since we do not know our
neighbor’s water quality results. It would be impossible to quantify an answer to quesiion No. 3 due to not having
a “relative contribution™ (i.e. no releases) to our neighbor’s “relative contributions™ in the receiving waters that
flow by us ~4 times a day with the tidal changes.

Formal Request to Comment No. 2:

Continenial Maritime of San Dicgo respectfully requests a tiercd plan for surface water monitoring be applied to
the Tentative Order incorporating the following actions:
I. Remove the three questions following the first paragraph which imply compliance benchmarks m
Atachment E, § 1V, Receiving Waier and Sediment Monitoring Requirements;
2. Change the annual receiving water monitoring frequency in Paragraph C. 3. A. of the same section o a
requirement during one QSE with a storm waler release per year; and
3. Remove the chronic toxicity requirement in Table E-3 vet specify acute toxicity testing to accurately
capture aquatic life affects from our rare storm water releascs.

Comment No. 3 RE: Financial impact of additional monitoring,

CMSD is committed to our 1SO 14001 Environmental Management Systeni, protection of the environment and
compliance with the law. Compliance with our current NPDES permit and RWQCB Order cost a little over
$18,000 last year, a year in which we again had no storm water or effluent discharges of any type. This cquates to
a projected compliance cost over the life of an identical Order of at least $90,000.00 not including price increases
from the outside professional services we contract with.

Quotes from our outside professional services for compliance with the tentative order, assuming we can collect
the minimum number of samples necessary to comply, and adding the new chronic toxicity analysis to all
applicable categories, Triad reporting, Benthic Community study, Aquatic Dependant Wildlife and Health
Assessment, Monitoring Plans, QA Plans, Conceptual Model, and SWPPP amendments and PE approval range
from:

e Ina year with no QSEs an increasc of 363% to $86,580.00 per year;

e If we had a QSE with no chronic toxicity failure an increase of 664% to $142,930.00 per year; to

s If we had a QSE with chronic toxicity failure an increase of 696% to $148,930 per year. (see attachment

4)

Formal Request to Comment No.3:

Continental Maritime of San Diego respectfully requests the Board to implement Formal Requests No.s 1 and 2.
to minimize the magnitude af compliance cost increases.

Comment No. 4 RE: Contact information.

The contact information in Attachment F, Table F-1 Facility Information has changed since our last Order. A
tetter confirming this change was forwarded to your office last month to authorize another individual.

Formal Request to Comment No. 4:
Continental Maritime of San Diego respectfully requests the facility contact, title and phone and authorized

person to sign and submit reports in Attachment F, Table F-1 be changed 10 Dewey Youngerman per the signature
information below.
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STATE WATER RESOURCES CONTROL BOARD
BOARD MEETING--OFFICE OF CHIEF COUNSEL
SEPTEMBER 17, 1998
ITEM 12

SUBJECT

IN THE MATTER OF THE PETITIONS OF NATIONAL STEEL & SHIPBUILDING COMPANY AND
CONTINENTAL MARITIME OF SAN DIEGO, INC., FOR REVIEW OF WASTE DISCHARGE
REQUIREMENTS ORDERS 97-36 AND 97-37, ISSUED BY THE CALIFORNIA REGIONAL WATER
QUALITY CONTROL BOARD, SAN DIEGO REGION. SWRCB/OCC FILES A-1119 AND A-1120

DISCUSSION

These consolidated petitions challenge general NPDES permits issued to shipyards in San Diego Bay. The
permits regulate process wastewater and storm water discharges. The petitioners, two shipbuilding companies,
contend that they were denied due process in adoption of the permits, that the permits impermissibly contain
numeric effluent limitations, that the monitoring is unreasonable, and that the permits are too vague. The
proposed draft order upholds the permits except that it revises the chronic toxicity monitoring and
requirements.

POLICY ISSUE

Should the Board uphold general permits issued to shipyard facilities except for provisions regarding chronic
toxicity?
FISCAL IMPACT

None.
RWQCB [MPACT

The proposed order would uphold permits adopted by the San Diego Bav Regional Water Board except for
revising provisions on chronic toxicity.

STAFF RECOMMENDATION

Adopt the proposed order.

DRAFT September 4, 1998

STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD
ORDER: WQ 98-

[n the Matter of the Petitions of NATIONAL STEEL AND SHIPBUILDING COMPANY AND
CONTINENTAL MARITIME OF SAN DIEGO, INC. for Review of Waste Discharge Requirements Orders
97-36 and 97-37 of the California Regional Water Quality Control Board, San Diego Region
SWRCB/OCC Files A-1119 and A-1120

BY THE BOARD:

file:///C:/Users/youngerman/Desktop/SWRCB%20SEPTEMBER%2017,%201998%20AGENDA%... 2/5/2013
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The petitioners also contend that the requirement for chronic toxicity testing for intermittent discharges is
inappropriate. Because of the intermittent nature of storm water discharges, and the fact that BMPs rather than
treatment is employed, chronic toxicity testing of storm water discharges can be difficult and unreliable and can
take longer than the storm event being measured. It is appropriate to measure only acute toxicity and not
chronic toxicity for storm water discharges. As an alterative, the Regional Water Board could consider
requiring further actions in the event that acute toxicity is identified. These could include a Toxicity
Identification Evaluation, which would determine the cause of toxicity, and subsequent improvement of BMPs.
While the chronic toxicity requirements and monitoring are not appropriate for storm water, the acute toxicity
requirements and monitoring in the permits are appropriate.

The petitioners contend that the effluent limitations should have allowed for a mixing zone. The Regional Water
Board could have considered a mixing zone, but because the discharges are intermitient and there are numerous
potential discharge points, establishing a mixing zone is impractical and technically questionable. Establishing a
mixing zone involves considering the conditions in the receiving water, the conditions of the discharge and the
characteristics of the point of discharge. These factors are all quite variable in the case of shipyards. It was
appropriate for the Regional Water Board not to include a mixing zone.

The petitioners also contend that the fact sheet is inadequate and does not cite to specific evidence. The fact
sheet is extensive and does contain adequate explanations to support the permits. The petitioners argue that the
Regional Water Board was required to have site-specific evidence for all assumptions in the permit, such as the
assumption that hydrostatic relief may contain pollutants. Such evidence is not a requirement for NPDES permit
provisions which can be based on general knowledge of industrial sites, including available documents and best
professional judgment. Moreover, in the case of general permits, the basis of the permit is the type of discharge
or facility, and the permit is not based solely on particular entities that will be regulated.

Provision E.7. of the permits requires that the shipyards take necessary measures to prevent storm water runoff
associated with industrial activity from commingling with other storm water runoff. The petitioners claim that
this requirement is not based on substantial evidence. But as pointed out by the petitioners, this provision is
related to the "first flush" requirement, which prohibits discharge of the first flush of storm water runoff from
"high risk areas." (Prohibition A.9.) As is demonstrated in the findings and the Fact Sheet, the "first flush" of
storm waler from shipyards may contain significant pollutants. As a practical matter, compliance with
Prohibition A.9 will require segregation of industrial storm water from other storm water. Moreover, the
segregation requirement does not specify the manner of compliance. (It only suggests the use of berms as an
example.) This is a reasonable requirement in light of the threat to water quality posed by runoff from industrial
activities at shipyards and the beneficial uses to be protected in San Diego Bay. While the "first flush"
requirement applies to "high risk areas” and the segregation requirement applies more generally to areas
associated with industrial activity, the dischargers can choose either to segregate two different waste streams or
to apply the "first flush" requirements to all industrial storm waters.

3. Contention: The petitioners contend the monitoring and reporting requirements are too broad and
burdensome and violate the provisions of Water Code section 13267(b)(1).

Finding: The petitioners claim that the monitoring requirements are too expensive and, specifically. that the
requirements for monitoring sediment are burdensome. Section 13267(b)(1) provides: "The burden, including
costs, of [monitoring] reports shall bear a reasonable relationship to the need for the report and the benctfits to be
obtained from the reports.”

The storm water monitoring and reporting requirements in the permits are consistent with the monitoring and
reporting requirements in the State Water Board's general industrial permit. The petitioners should have already
been in compliance with the requirements and, therefore, they should not be encountering significant new costs.
Moreover, in light of the size of shipyards, and the threat to water quality, the anticipated costs of compliance
are reasonable.
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Sediment testing was a requirement of the carlier shipyard permits, as amended in 1989. The testing
requirements are reasonable.

4. Contention: The petitioners allege a variety of deficiencies in the permits, including that they do not clearly
authorize specific discharges, exclude other discharges, and are generally too vague.

Finding: Given the voluminous record before the Regional Water Board, and the complexity of the regulated
facilities, the Regional Water Board produced permits that are comprehensive, thorough, and responsive to
comments from the petitioners and the public. While petitioners no doubt have real concerns over the cost of
protecting San Diego Bay from pollutants associated with shipyard facilities, the time has come to move
forward with regulation under the permits. The State Water Board finds that the permits are adequately clear
and, in light of the complexity of the discharges, are as specific as possible.

IV. CONCLUSIONS

After review of the record and consideration of the contentions of the petitioners. and for the reasons discussed
above, we conclude:

I. The Regional Water Quality Control Board complied with federal and state regulations in issuing the NPDES
permits and accorded the petitioners due process of law.

2. The limitations in the permits are proper, except that the chronic toxicity limit for process wastewater should
not be expressed as a daily maximum and there should be no chronic toxicity limit for storm water. The permits
should not require chronic toxicity testing for storm water discharges.
3. The monitoring provisions are appropriate and proper.
4. The permits are not impermissibly vague.
V. ORDER
1T IS ORDERED THAT Orders 97-36 and 97-37 are amended as follows:
t. Discharge Specification B.7 is amended to replace "daily maximum" with "monthly median".

2. Discharge Specification B.9 is deleted.

3. Monitoring and Reporting Program No. 97-36 is amended to delete "Chronic Toxicity" requirements from
Table 5, at page M-16.

IT IS FURTHER ORDERED THAT in all other respects, the petitions are denied.

CERTIFICATION
The undersigned, Administrative Assistant to the Board, does hereby certity that the foregoing is a full, true,
and correct copy of an order duly and regularly adopted at a meeting of the State Water Resources Control
Board held on September 17, 1998
AYE:

NO:
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