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S. Wayne Rosenbaum, Esq.
Opper and Varco, LLC

225 Broadway, Suite 1900
San Diego, CA 92101

Laura Drabandt, Esq.

Office of Enforcement

State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812

RE: RULING ON EVIDENTIARY OBJECTIONS REGARDING COMPLAINT NO. R9-
2015-0110 FOR ADMINISTRATIVE CIVIL LIABILITY AGAINST SAN ALTOS-LEMON

GROVE, LLC, VALENCIA HILLS CONSTRUCTION SITE, LEMON GROVE,
CALIFORNIA

~ This letter transmits rulings on numerous evidentiary objections made by San Altos-
Lemon Grove, LLC (San Altos) in their February 3 and February 23, 2016, written
submittals.” The letter begins with a general discussion concerning evidence at
adjudicative hearings before a regional water board and then rules on specific
evidentiary objections raised by San-Altos through the attached spreadsheet.

In ruling on evidentiary and other materials to be included in the record, the San Diego
Water Board is guided by the following principles. The San Diego Water Board
generally prefers to admit alladmissible evidence using the more liberal standards
applicable to administrative proceedings. (See Gov. Code, § 11513; Cal. Code Regs.,
tit. 23, § 648, subd. (d).) Any relevant evidence is admissible as long as it is the sort of
evidence on which responsible persons are accustomed to rely in the conduct of serious
affairs. (Gov. Code, § 11513, subd. (c).)* Itis permissible for the record to contain
hearsay evidence. The Board may not rely solely on that evidence when it makes a
finding. It would be premature, prior to the close of the evidentiary hearing, to exclude
any evidence objected to solely on the ground of hearsay because this would be
contrary to Government Code section 11513 allowing for hearsay evidence to explain or

" To the extent San Altos’s February 23 submittal also anticipates the Prosecution’s characterization of supplemental
evidence as rebuttal, the rulings herein address the admissibility of Prosecution rebuttal evidence.

2 “Relevance” and “the sort of evidence on which responsible persons are accustomed to rely in the conduct of
serious affairs” are two separate tests. See Mastv. State Bd. of Optometry (1956) 139 Cal.App.2d 78, 85.
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supplement evidence. (Sunseri v. Board of Medical Examiners, 224 Cal.App.2d 309
(1964).) The San Diego Water Board is aware that circumstances that led to objections
may limit or undermine the trustworthiness of that information, and such limits will be - -
taken into account in determining the weight to give the evidence in the proceeding.

The parties have identified numerous witnesses who will or may be called, some of
whom have also authored declarations or whose deposition transcripts are evidence in
this matter. Opinion testimony by non-expert withesses may be admissible. Even
under the technical rules of evidence, non-expert opinion testimony is allowed where
the testimony is rationally based on the witness’s perception and is helpful to a clear
understanding of the witness’s testimony. (Evid. Code § 800.) Although not specifically
applicable to this proceeding, Evidence Code section 800 allows a witness to express
opinions on matters that are rationally based on his perception and helpful to clearly
understand his testimony. '

San Altos also makes due process arguments as a basis for its evidentiary objections.
In ruling on evidentiary objections (and establishing the Hearing Procedures for this
matter), the San Diego Water Board is informed by Government Code section
11425.10, which specifies the minimum due process and public interest requirements
that must be satisfied at a regional board hearing. Government Code section 11425,
subdivision (a)(1), provides that “[t]he agency shall give the person to which the agency
action is directed notice and an opportunity to be heard, including the opportunity to
present and rebut evidence.” In this case the procedures are fully consistent with the
elements enumerated in Section 11425.10. Through adherence to Government Code
section 11513, discussed above, formal adjudicative proceedings before the San Diego
Water Board afford more than the minimum due process by providing for prehearing
discovery, testimony under oath, as well as rights enumerated in the Hearing
Procedures, subject to the Chair's reasonable control and limitation.>

Moreover, many provisions similar to those outlined Government Code section 11513
which the presiding officer may waive where not statutorily or constitutionally required"’
have already been and continue to be provided by the Board in this proceeding,
including (1) the right to have all oral evidence taken under oath; (2) the right to call and
examine witnesses; (3) the opportunity to introduce exhibits; (4) the right to cross-
examine witnesses on any matter relevant to the issues; and (5) the right to rebut
evidence againstit. (Gov. Code, § 11513, subd. (b).) In this case, the hearing date was
extended by almost a month to enable San Altos to engage in extensive discovery. The
rulings herein are consistent with these principles.®

3 The Law Revision Comments to Government Code section 11425.10 state: “Subdivision (a)(1), providing a person
the opportunity to present and rebut evidence, is subject to reasonable control and limitation by the agency
conducting the hearing, including the manner of presentation of evidence, whether oral, written, or electronic,
limitation on lengthy or repetitious testimony or other evidence, and other controls or limitations appropriate to the
character of the hearing.” The Chair has discretion to modify the hearing procedures, consistent with this provision.

% Cal. Code Regs., tit. 23, §648, subd. (d).
® San Altos relies on Clark v. City of Hermosa Beach (1996) 48 Cal.App.4th 1152, 1171-72 (modified on denial of

rehearing, Sept. 11, 1996) to argue that accepting supplemental evidence more than a month before the evidentiary
(footnote continued on next page)
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Rulings on San Altos’s February 3 and February 23, 2016, evidentiary objections are
set forth in summary form in the attached spreadsheets, incorporated in full by
reference. To the extent San Altos’s February 23 submittal also anticipates the
Prosecution’s characterization of supplemental evidence as rebuttal, the rulings herein
address the admissibility of the Prosecution’s rebuttal evidence, subject to final ruling.
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Henry Abarbanel, Plh.D., Chair and March 8, 2016
Presiding Officer for Prehearing Proceedings

Attachment: Objection/Ruling Spreadsheet 030816

(footnote continued from previous page)

hearing deprives San Altos of the opportunity “refute, test and explain” the evidence against it. San Altos’s reliance
on Clark and similar cases is misplaced. Clark involved a city council's reliance on evidence submitted after the
hearing was closed. The Clarks were unable to address the city councit on the issues and their request to reopen the
hearing was denied. (/d., at 1173.) in contrast, San Altos has had most if not all of the Prosecution Team'’s evidence
for months, has known for almost one month that all but the evidence in Exhibit 33 was provisionally accepted in the

record, had two opportunities to address the evidence in writing and has the opportunity to refute, rebut or explain the
evidence at hearing.
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