August 8, 2016
Henry Abarbanel, Chair and Board Members
San Diego Regional Water Quality Control Board
2375 Northside Drive, Suite 100
San Diego, California 92108
VIA ELECTRONIC SUBMITTAL: sandiego@waterboards.ca.gov
Re: Comment – CWA Section 305(b)/303(d) Integrated Report, Attn: Xueyuan Yu
Dear Chair Abarbanel and Board Members:
On behalf of Earth Law Center (ELC), I welcome the opportunity to submit these comments on the
above-referenced CWA Section 305(b)/303(d) Integrated Report (Report). ELC has been working
at the state and national levels for a number of years to ensure that waterbodies impaired by
“pollution,” particularly altered flow and hydrology, are represented in either Category 5 or
Category 4C of the 305(b)/303(d) Integrated Report. Our recent comment letter to U.S. EPA and
USGS in support of such listings is attached.
We write today in support of your proposal to list waterways as impaired due to hydromodification
and habitat alteration in Category 4C, as discussed in the July 2016 Draft Staff Report1 at pages 1217. As noted in the Staff Report, on August 13, 2015 U.S. EPA released guidance on Integrated
Reporting and Listing Decisions that reaffirmed the duty to list in Category 4C those waters
impaired by “pollution.”2 In this guidance, U.S. EPA notes that “[w]hile TMDLs are not required
for waterbody impairments assigned to Category 4C, States can employ a variety of watershed
restoration tools and approaches to address the source(s) of the impairment,” raising the importance
of full and complete listing identification for these impaired waterways. The Staff Report echoes
EPA’s finding, stating that Category 4C listed waters “may be a priority for restoration by a
Regional Water Board.”
We further support your staff’s work, consistent with U.S. EPA guidance and regulations, to
identify flow-impaired stream segments where in-stream data was lacking, using such tools as

1

At: http://www.waterboards.ca.gov/sandiego/water_issues/programs/303d_list/docs/IR_RB_StaffReport_R9_07-1116_Clean.pdf.
2
Memorandum from U.S. EPA, Office of Wetlands, Oceans, and Watersheds Information to Water Division Directors,
Regions 1 – 10, Concerning 2016 Clean Water Act Sections 303(d), 305(b), and 314 Integrated Reporting and Listing
Decisions (August 13, 2015), at: https://www.epa.gov/sites/production/files/2015-10/documents/2016-ir-memo-andcover-memo-8_13_2015.pdf. See also U.S. EPA, “Guidance for 2006 Assessment, Listing and Reporting Requirements
Pursuant to Sections 303(d), 305(b) and 314 of the Clean Water Act,” p. 56 (July 29, 2005), at: http://bit.ly/2aIVP8h.

“desktop aerial reconnaissance for potential in-stream habitat and hydrologic alteration associated
with channel modifications, stream diversion or augmentation.”
Finally, we support staff’s assertion that it is “important to note that USEPA recommended in its
2015 guidance that ‘States assign all of their surface water segments to one or more of five
reporting categories’.” (Emphasis added.) In other words, a stream segment can be listed for both
impaired hydrology and pollutant contamination, rather than one or the other.
Specific listing of all waters impaired by “pollution” gives a far more accurate picture of the
challenges facing state agencies and Californians than ignoring pollution impairments. For example,
the Staff Report states that “over 96 percent of streams that exhibited biological degradation had
both an associated pollutant(s) and supporting information showing pollution from in-stream
habitat/hydrologic alteration and/or watershed hydrologic alteration (hydromodification, Table 3).”
If pollution impairments were ignored, then virtually all of the impaired streams in the San Diego
Region would be under-assessed, likely resulting in misallocation of limited resources and attention.
The Clean Water Act calls on the nation to protect the chemical, biological and physical integrity of
our waters. The full and proper identification of all impaired waterways, including for altered flow
and hydrology, is an important step in meeting this mandate. We urge the San Diego Regional
Water Quality Control Board to adopt the proposed listings for habitat alteration/hydromodification,
as described in Table 3 of the Draft Staff Report and elsewhere. Thank you for the opportunity to
submit these comments.
Sincerely,

Linda Sheehan
Executive Director
lsheehan@earthlaw.org
attachments

June 14, 2016
Diana Eignor
Health and Ecological Criteria Division
Office of Water (Mail Code 4304T)
Environmental Protection Agency
1200 Pennsylvania Avenue NW
Washington, DC 20460
VIA ELECTRONIC SUBMITTAL: Federal eRulemaking Portal: http://www.regulations.gov
Re: Draft EPA-USGS Technical Report: Protecting Aquatic Life from Effects of Hydrologic
Alteration; 81 FR 21863; Docket ID No. EPA-HQ-OW-2015-0335
Dear Ms. Eignor:
On behalf of Earth Law Center (ELC), I welcome the opportunity to submit these comments on the
above-referenced Report. We thank U.S. EPA and USGS for taking up the critical task of protecting
aquatic life from the increasing pressures of over-extraction of our waterways. In California, several
aquatic species, including the Delta smelt and winter-run Chinook salmon, are at risk of imminent
extinction due to unwise water use and planning. Reports such as this one are essential to better
prepare for the challenges we face now and those to be expected in the future, particularly due to
climate change.
We agree with the comments of the Natural Resources Defense Council that: (a) the Report is
scientifically sound and provides a clear framework by which decisionmakers can effectively
employ flow regime management strategies to protect aquatic ecosystems and species, and (b) U.S.
EPA and USGS should finalize the Report this year and conduct immediate outreach to ensure swift
implementation.
Further, we particularly support the discussion in Chapter 5 with regard to state and federal actions
in law and policy to protect instream flows. We agree with the finding by U.S. EPA Region 4 (see
attached letter, pages 9-13) that instream flow criteria adopted into water quality standards “would
be in use for all purposes under the CWA…such as Section 401, Section 404, etc.” Accordingly, we
support the following areas of discussion and recommendation in Chapter 5 the Report, as well as
the associated Appendix B:


Section 5.1, calling for adoption of flow criteria in Water Quality Standards. The attached
U.S. EPA Region 4 letter describes the numerous benefits of such CWA-compliant
“instream flow water quality standards” in more detail. We request that U.S. EPA take a
leadership role in engaging states to adopt and implement such standards.







Section 5.2, concluding that water bodies impaired by altered flow must be identified as
impaired under Category 4C of the 303(d)/305(b) Integrated Report. Earth Law Center has
done extensive analysis into the fact that such flow listings are requirement rather than a
suggestion, and are essential for both state and local planning purposes. We are happy to
provide these analyses on request. We strongly urge U.S. EPA to reject any 303(d)/305(b)
reporting that does not include appropriate Category 4C listings for impairments associated
with altered flow.
Section 5.4, requiring consideration of flow in Section 401 certifications. For example,
California is facing a Section 401 certification process with regard to the development of its
“Twin Tunnels” project, which would reduce the amount of flow to the already-struggling
Delta. It is unclear at this point whether the state will appropriately consider flow in this
process. Clear instruction from U.S. EPA with regard to the applicability of flow to Section
401 certifications is essential if we are to invest in infrastructure that will serve people and
environment well in the long term.
Other applications of the CWA and related processes to flow, as discussed elsewhere in
Chapter 5. These applications include, but are not limited to, Section 402 and 404 permits.
Such recommendations are echoed and expanded upon in a letter by U.S. EPA Region 1
(attached), which was issued shortly after the landmark U.S. Supreme Court decision PUD
v. Washington Dep’t of Ecology. This decision, of course, found the distinction between
water quality and flows to be an “artificial” one.

The Clean Water Act calls on the nation to protect the chemical, biological and physical integrity of
our waters. The Report is an essential step in fulfilling all three elements of this mandate. We urge
U.S. EPA to swiftly adopt the Report and begin work with the states to implement its
recommendations, particularly those in Chapter 5.
Thank you for the opportunity to submit these comments.
Sincerely,

Linda Sheehan
Executive Director
lsheehan@earthlaw.org
attachments

