SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO
MONTEREY COASTKEEPER, et al. Case Number: 34-2012-80001324
V.
RULING ON SUBMITTED MATTER
CALIFORNIA STATE WATER

RESOURCES CONTROL BOARD
Date: May 15, 2015
Time: 10:00 a.m.

Dept.: 29
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1.
Introduction

On March 15, 2012, the Central Coast Regional Water Quality Control Board (Regional
Board) adopted a Conditional Waiver of Waste Discharge Requirements (Order No. R3-
2012-0011) and related Monitoring and Reporting Program (Order Nos. R3-2012-0011-
01, R3-2012-0011-02, and R3-2012-0011-03) governing discharges from irrigated
agricultural lands in the Central Coast region. The “Waiver” waives the requirement for
dischargers to file a "Report of Waste Discharge” and obtain “Waste Discharge
Requirements” (a permit) for surface and ground water discharges from irrigated lands,
provided dischargers comply with certain specified conditions.

Respondent California State Water Resources Control Board (State Board) received
five petitions for review of the waiver. One of the petitions was filed by Petitioners
Monterey Coastkeeper and Santa Barbara Channelkeeper (among others). Petitioners
are non-profit corporations seeking to protect and enhance the State's water resources.
The other four petitions were filed by entities representing farmers or agricultural
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interests, including the Respondent-Intervenors in this action. Together, the five
petitions alleged over forty deficiencies in the Regional Board's proposed Waiver. The
State Board accepted the petitions for review and elected to review the Regional
Board's proposed Waiver.

On September 24, 2013, the State Board adopted an Order (Order WQ 2013-0101),
resolving the petitions for review and making amendments to the Waiver. Regional
Board staff subsequently incorporated the State Board's amendments into a final
“Modified Waiver.”

This action followed. Petitioners Monterey Coastkeeper, Antonia Manzo, Environmental
Justice Coalition for Water, California Sportfishing Protection Alliance, Pacific Coast
Federation of Fishermen’s Association, and Santa Barbara Channelkeeper seek a
peremptory writ of mandate finding that the Modified Waiver violates the California
Water Code, the Regional Basin Pian, the State Antidegradation Policy, Government
Code § 11513, and CEQA; and commanding the Board to set aside the Waiver and
prepare a new waiver after supplemental environmental review under CEQA. The court
shall grant the petition and issue a peremptory writ of mandate commanding
Respondent State Board to reconsider the Waiver.

Il.
Background Law

The Porter-Cologne Water Quality Control Act is the principal law governing water
quality regulation in California. Enacted in 1969, the Porter-Cologne Act establishes as
state policy that "the quality of all waters of the state will be protected for use and
enjoyment by the people of the state.” (Water Code § 13000.) The Act provides that
“activities and factors which may affect the quality of the waters of the state shall be
regulated to attain the highest water quality which is reasonable, considering all
demands being made and to be made on those waters and the total values involved,
beneficial and detrimental, economic and social, tangible and intangible.” (/bid.)

The Legislature designated the State Board and nine regional water quality control
boards (regional water boards) as the agencies with primary responsibility for the
regulation of water quality under the Porter-Cologne Act. (Water Code § 13001.) The
State Board formulates and adopts state-wide policy for water quality control, allocates
funds, and oversees the activities of the regional water boards. (Water Code §§ 13140,
13320.) Each regional water board is responsible for, among other things, water quality
protection, permitting, inspection, and enforcement actions within its region. (Water
Code § 13225(a).)
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A. Central Coast Basin Plan

The Porter-Cologne Act requires each regional water board to adopt a "water quality
control plan” (also called a “basin plan”} for areas within its region. (Water Code

§ 13240.) In the basin plan, a regional water board is required to identify and designate
the "beneficial uses" of each water body in the region. (Water Code §§ 13050(),
13240.) Among the beneficial uses that can be designated for a water body are:
municipal water supply, contact recreation, non-contact recreation, warm water habitat,
cold water habitat, and agricultural supply.

Basin plans also are required to establish “water quality objectives” (aka, "water quality
standards”). Water quality objectives are numeric or narrative standards that must be
met in order to ensure water bodies will be suitable for their particular beneficial uses
and will not constitute a nuisance. (Water Code § 13241.) Factors a regional water
board must consider in establishing water quality objectives include, but are not limited
to, the following:

(a) Past, present, and probable future beneficial uses of water.

(b) Environmental characteristics of the hydrographic unit under
consideration, including the quality of water available thereto.

(c) Water quality conditions that could reasonably be achieved through
the coordinated control of all factors which affect water quality in the
area.

(d} Economic considerations.

(e) The need for developing housing within the region.

() The need to develop and use recycled water. (Water Code § 13241))

Basin plans also must contain an implementation plan that describes the actions
necessary to achieve the relevant water quality objectives. (Water Code § 13242.) An
implementation plan must include “a description of the nature of the actions which are
necessary to achieve objectives," a time schedule for the actions to be action, and a
description of monitoring activities that will be used to determine whether water quality
objectives are being achieved. (/bid.)

Basin plans distinguish between “point sources” of pollution, which are discharges that
come from specifically identifiable sources such as waste water treatment facilities,
industrial drain pipes, and municipal storm drains, and “nonpoint sources,” which are
discharges from diffuse, land-use driven sources such as agricultural runoff, road
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construction, and logging. Nonpoint sources of water pollution are not as easily
regulated or controlled as point sources.

The relevant basin plan is the Central Coast Water Quality Control Plan (the “Basin
Plan”), which was adopted by the Regional Board in 1975. The Basin Plan has been
amended many times over the years and is subject to regular review every three years.
Consistent with the Porter-Cologne Act, the primary objective of the Basin Plan is to
show how the quality of the surface and ground waters in the Central Coast should be
managed to provide the highest water quality reasonably possible. (RB 9165.)

As required by the Porter-Cologne Act, the Basin Plan establishes beneficial uses for
water bodies in the Central Coast region, identifies water quality objectives to protect
the established beneficial uses, and includes a program of implementation that
describes the actions necessary to achieve the objectives. (RB 9173-209.) The
implementation program includes a description of the nature of actions necessary to
achieve the objectives, a time schedule for the actions to be taken, and a description of
monitoring to be undertaken to determine compliance with the objectives.

B. The Nonpoint Source (NPS) and Antidegradation Policies

Basin plans must be consistent with state water quality policies. (Water Code § 13146.)
Two water quality policies are relevant to this case: the State Board’s Policy for
Implementation and Enforcement of Nonpoint Source Pollution Control Program, also
known as the “NPS Policy”, and the Statement of Policy with Respect to Maintaining
High Quality of Water, Resolution No. 68-16, which is commonly referred to as the
“Antidegradation Policy.”

The State Board adopted the NPS Policy in 2004. The NPS Policy guides regional
water boards regarding nonpoint sources of pollution, consistent with the legislative
direction in Water Code § 13369. The NPS Policy has the force and effect of a
regulation.

The NPS Policy requires that nonpoint source pollution control programs contain five
“key elements.” In particular, a nonpoint source pollution control program must (1)
explicitly address nonpoint source pollution in a manner that achieves and maintains
water quality objectives; (2) include a description of management practices and program
elements expected to be implemented; (3) include a time schedule and quantifiable
milestones designed to measure progress towards achieving water quality objectives;
(4) include sufficient feedback mechanisms to ensure that the program is achieving its
stated purpose, and ascertain whether additional or different actions are required; and
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(5) state the potential consequences for failure to achieve the program'’s objectives.
(RB 9417-20.)

The NPS Policy recognizes that nonpoint source pollution control is a complicated
endeavor that addresses longstanding problems and that achieving objectives will take
a significant amount of time. (RB 9422.) The NPS Policy recognizes that implementing
management practices may be an effective way to control nonpoint source pollution.
(RB 9413.)

The State Board adopted the Antidegradation Policy in 1968. The Antidegradation
Policy applies whenever (a) there is high quality water, and (b} an activity which
produces or may produce waste or an increased volume or concentration of waste that
will discharge into such high quality water. The Antidegradation Policy provides, in
relevant part:

Whenever the existing quality of water is better than the quality
established in policies as of the date on which such policies become
effective, such existing high quality will be maintained until it has been
demonstrated to the State that any change will be consistent with
maximum benefit o the people of the State, will not unreasonably affect
present and anticipated beneficial use of such water and will not result in
water quality less than that prescribed in the policies.

Any activity which produces or may produce a waste or increased volume
or concentration of waste and which discharges or proposes to discharge
to existing high quality waters will be required to meet waste discharge
requirements which will result in the best practicable treatment or control
of the discharge necessary to assure that (a) pollution or nuisance will not
occur and (b) the highest water quality consistent with maximum benefit to
the people of the State will be maintained. (RB 9377.)

High quality waters are determined based on specific properties or characteristics.
Because the determination is made on a constituent by constituent basis, waters can be
considered high quality for some constituents, but not for others. (Asociacion de Gente
Unida por el Agua v. Central Valley Regional Water Quality Control Bd. ['AGUA"] (2012)
210 Cal.App.4th 1255, 1271.)

By its terms, the Antidegradation Policy seems to require a comparison of existing water
quality to water quality objectives as of the date on which those water quality objectives
were established. Such an interpretation prevents the Policy from being triggered when
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existing water quality is equal to or less than the water quality objectives as of the date
those objectives took effect, even if historically water quality exceeded applicable
objectives.

However, courts and the State Board have interpreted the phrase “existing quality of
water” to mean "baseline water quality,” which, in turn, is defined as the “best quality
that has existed” since the Antidegradation Policy took effect in 1968, unless
subsequent lowering was due to regulatory action consistent with state and federal
antidegradation policies. (/d. at p.1270; see also Administrative Procedures Update 90-
004, pp.4-5 [providing guidance in implementing the policy as part of the NPDES
permitting process).)

Thus, when undertaking an antidegradation analysis, the regional water board must
determine the baseline water quality, and compare that baseline water quality with
current water quality objectives. If the baseline water quality is equal to or less than the
objectives, the water is not “high quality” and the Antidegradation Policy is not triggered.
The relevant water quality objectives govern the water quality that must be maintained
or achieved. . (AGUA, supra, at p.1270.) But if the baseline water quality is better than
the water quality objectives, the Policy is triggered and the baseline water quality must
be “maintained” unless the water board makes the findings required to permit
degradation.' (AGUA, supra, at p.1270.)

To permit a proposed discharge that will degrade “high quality” water, a regional water
board must find that the discharge (1) will be consistent with maximum benefit to the
people of the State; (2) will not unreasonably affect present and anticipated beneficial
use of the water; and (3) will not result in water quality less than that prescribed in water
quality plans and policies. In addition, the board must ensure the discharge is utilizing
the “best practicable treatment or control (BPTC)" to ensure pollution or nuisance will
not occur and that the highest quality consistent with the maximum benefit to the people
of the State will be maintained. (RB 9377-78.)

Any actions that can adversely affect high quality surface waters are also subject to the
federal antidegradation policy developed under the Clean Water Act. (40 C.F.R.

§ 131.12.) Where the federal antidegradation policy is applicable, the State Board has
interpreted its Antidegradation Policy as incorporating the federal policy. (See State
Water Board Order WQ 86-17, pp.16-19.)

¥ Under this interpretation, use of the term “maintained” might be a misnomer because actual, current
water quality will in some cases have degraded below applicable water quality objectives. In such
instances, the water is considered “high quality” only in the sense that its quality was, at some point
between 1968 and the present, better than current water quality objectives.
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C. Waste Discharge Requirements

Under the Porter-Cologne Act, anyone discharging or proposing to discharge waste that
could affect water quality must file a report (aka, a “Report of Waste Discharge”) and
obtain either a permit (aka, “Waste Discharge Requirements”) or a waiver (aka, a
“Conditional Waiver of Waste Discharge Requirements”).?

Woaste Discharge Requirements can be issued to an individual discharger who has filed
a Report of Waste Discharge and requested the permit. (Water Code § 13260).
Alternatively, a regional water board may issue Waste Discharge Requirements for a
group of dischargers if the board determines that (i) the discharges are produced by the
same or similar operations, (ii) the discharges involve the same or similar types of
waste, (iii) the discharges require the same or similar treatment standards, and (iv) the
discharges are more appropriately regulated under general discharge requirements
than under individual discharge requirements. (Water Code § 13263(i).)

Waste Discharge Requirements must be consistent with any applicable state and
regional water quality control plans (basin plans) and policies. When issuing Waste
Discharge Requirements, regional water boards are required to consider a number of
factors, including the beneficial uses to be protected, the water quality objectives
reasonably required for that purpose, other waste discharges, the need to prevent
nuisance, and the provisions of Water Code section 13241.

Waste Discharge Requirements may contain any number of conditions, including
effluent limitations, treatment standards, monitoring requirements, and a compliance
schedule. (Water Code § 13263.) However, water boards generally may not specify
the design, location, type of construction, or particular manner of compliance with the
requirements. (Water Code §13360; Tahoe-Sierra Pres. Council v. State Water Res.
Control Bd. (1989) 210 Cal.App.3d 1421, 1438 ["Section 13360 is a shield against
unwarranted interference with the ingenuity of the party subject to a waste discharge
requirement . . . . It preserves the freedom of persons who are subject to a discharge
standard to elect between available strategies to comply with that standard.”}

? The federal Clean Water Act also requires a permit to discharge pollutants from point sources to surface
waters. These permits are known as National Pollutant Discharge Elimination System (NPDES) permits.
Congress has delegated to states with approved water quality programs, like California, the authority to
issue NPDES permits. (Water Code § 13374.) Hence, Waste Discharge Requirements issued by
regional water boards ordinarily also serve as federal NPDES permits. (Water Code § 13374;
Waterkeepers Northern California v. State Water Resources Controf Bd. (2002) 102 Cal.App.4th 1448,
1452.) Nonpoint source discharges to surface waters, and discharges to groundwater, are exempt from
the permitting provisions of the Clean Water Act.
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D. Conditional Waivers of Waste Discharge Requirements

The Porter-Cologne Act authorizes a water board to waive Waste Discharge
Requirements for a specific discharge or specific type of discharge if the board
determines that a waiver is consistent with any applicable state or regional water quality
control plan (basin plan} and is in the public interest. (Water Code § 13269.) Waivers
must have conditions and persons subject to the waiver must comply with such
conditions. (/bid.) Thus, in practical terms, Conditional Waivers operate in the same
manner as Waste Discharge Requirements: the discharger is permitted to discharge
waste provided the discharger meets the conditions specified in the Waiver.

Such conditions generally “shall” include, but are not limited to, individual, group, or
watershed-based monitoring requirements, unless the board determines that the
discharges at issue do not pose a significant threat to water quality. When imposed,
monitoring requirements must be designed to support the development and
implementation of the Waiver program, including verifying the adequacy and
effectiveness of the Waiver's conditions. In establishing monitoring requirements, the
water board may consider the volume, duration, frequency, and constituents of the
discharge; the extent and type of existing monitoring activities; the size of the project
area; and other relevant factors. Monitoring results must be made available to the
public. (lbid.)

Conditional Waivers are limited to five-year terms, but subject to renewal. As with
Waste Discharge Requirements, a water board may issue an individual or a group
Waiver.

.
Background Facts and Procedure

The Central Coast region has approximately 435,000 acres of irrigated land and
approximately 3000 agricultural operations generating discharges of waste.? It also has
more than 17,000 miles of surface waters and approximately 4000 square miles of
groundwater basins that may be affected by discharges of waste from irrigated lands.

Because agricultural discharges are non-point source discharges, historically they have
been subject to minimal regulation. Regulatory authorities instead focused on
addressing point source discharges such as wastewater treatment plants and industrial
dischargers. However, agricultural discharges have not been exempt from regulation.

* In 2004, the region had approximately 600,000 acres of irrigated crop land, but only about 2,500
agricultural operations. (See RB 60.)
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The Regional Board first approved a “blanket” waiver of waste discharge requirements
for irrigation return flows and stormwater runoff in 1983. The 1983 waiver was not
especially demanding: the waiver did not require any monitoring or reporting of
wastewater discharges.

At the time the 1983 waiver was adopted, the Water Code allowed water boards to
approve a waiver provided it was "not against the public interest." (Former Water Code
§ 13268.) The Legislature subsequently amended the Water Code to require that
waivers be consistent with applicable water quality control plans (basin plans), include
monitoring provisions, and expire after a five-year term. The legislation also provided
that waivers in effect on January 1, 2000, if not specifically renewed, would sunset on
January 1, 2003.

In response to the change in the law, on July 9, 2004, the Regional Board adopted
Order No. R3-2004-0117, a conditional waiver of waste discharge requirements for
discharges from irrigated lands in the Central Coast region (the "2004 Waiver”).? In
adopting the 2004 Waiver, the Regional Board found that water quality in the Central
Coast region “has been shown to be impaired by such constituents as pesticides and
nutrients, lending . . . urgency to the need to adopt additional requirements for irrigated
operations.” (RB 9.)

The 2004 Waiver classified dischargers into one of two tiers, and imposed the following
conditions: completion of 15 hours of farm water quality education; development of a
farm water quality management plan (that addresses, at a minimum, erosion control,
irrigation management, nutrient management, and pesticide management);
implementation of management practices in accordance with the Farm Plan; surface
receiving water quality monitoring (individual, group/cooperative, or watershed-based);
and reporting. (RB 60 et seq.) The Waiver did not require any groundwater monitoring.

The Waiver included a time schedule and milestones to achieve compliance with the
conditions of the Waiver, but the time schedule and milestones only covered reporting
and monitoring.

The goal of the 2004 Waiver was to improve and protect water quality by providing a
program to manage discharges from irrigated lands that cause or contribute to
exceedances of water quality standards. The Waiver sought to achieve this goal
through education and by requiring dischargers to prepare and implement farm water

* The 2004 Waiver also waived the requirement for a Report of Waste Discharge if dischargers submit a
“Notice of Intent” to comply with the conditions of the 2004 Waiver.
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quality management plans (Farm Plans). A Farm Plan is a document that, among other
things, identifies practices that are or will be implemented to manage discharges of
pesticides, nutrients, and other pollutants, to protect water quality. In adopting the 2004
Waiver, the Regional Board hoped to improve irrigation efficiency and minimize fertilizer
applications, by ensuring that growers evaluate crop nutrient requirements and consider
the nitrate content of their irrigation water and soil in making fertilizer decisions. (RB
73.)

Regional Board staff recognized that the goal of achieving water quality standards
represents a “long-term” effort that “cannot be achieved” during the five-year waiver
term. (RB 15, 62.) The intent of the program during the first five-year cycle was to
enroll growers in the program, educate growers about management practices, improve
management practices and recordkeeping, gather information, and improve water
quality. Staff indicated that few, if any, enforcement actions would be initiated based on
water quality data, unless there was clear evidence of a flagrant or deliberate attempts
to degrade water quality. (RB 17.)

The 2004 Waiver took effect on July 9, 2004, and had a term a five years, meaning it
was due to expire on July 9, 2008. In anticipation of the expiration of the 2004 Waiver,
Regional Board staff initiated a stakeholder process in December 2008, and extended
the 2004 Waiver for one additional year, until July 10, 2010, to afford the stakeholder
process time to reach a consensus.

Unfortunately, the stakeholder process was not successful. Thus, in February 2010, the
Regional Board released a preliminary draft waiver to replace the 2004 Waiver (the
2010 Draft Waiver”), along with a corresponding staff report. (RB 1194-1272.)

The staff report explains the rationale behind the recommendations contained in the
2010 Draft Waiver as follows:

The intent of the 2004 Conditional Waiver was to regulate discharges from
irrigated lands to ensure that such dischargers are not causing or
contributing to exceedances of any Regional, State, or Federal numeric or
narrative water quality standard. The requirements of the 2004 Conditional
Waiver focused on enrolliment, education and outreach, the development
of Farm Water Quality Management Plans (Farm Plans), and receiving
(watershed-scale) water quality monitoring. However, substantial
evidence indicates discharges of waste are causing significant
exceedances of numeric and narrative water quality standards resulting in
negative impacts on beneficial uses. (RB 1131; see aiso RB 1140.)
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The staff report indicates that agricultural discharges "continue to contribute to already
significantly impaired water quality and impose certain risk and massive costs to public
health, drinking water supplies, aquatic life, and valued water resources.” (RB 1130.) It
concludes that while the 2004 Waiver was a significant step, the 2004 Waiver “lacks
clarity and focus on water quality requirements and does not include adequate
compliance and verification monitoring.” (RB 1141.) “At a minimum, agricultural
discharges continue to severely impact water quality in most receiving waters.” Thus,
achievement of desired water quality outcomes is “uncertain and unmeasured.” (/bid.)

Building upon the 2004 Waiver, the 2010 Draft Waiver retained the requirement that
dischargers prepare a Farm Plan (with corresponding management practices), and it
retained the 2004 Waiver's surface receiving water monitoring requirements. However,
to further reduce or eliminate waste discharges, the 2010 Draft Waiver proposed to
impose new, more stringent monitoring and reporting requirements, with an emphasis
on “high risk” dischargers in the most severely impaired areas. (RB 1142, 1246 et seq.)

Uniike the 2004 Waiver, the 2010 Draft Waiver proposed to require all farm operations
to conduct individual surface water discharge monitoring of their farm operation. If
discharge monitoring demonstrates the discharge is impairing or has the potential to
impair surface waters, the Draft Waiver required that discharge to be eliminated or
treated/controlled to meet water quality standards. (RB 1144-45.)

In addition, the Draft Waiver required all dischargers to conduct annual groundwater
monitoring of all irrigation and drinking water wells, and develop a plan to monitor and
characterize groundwater quality in the area.

The 2010 Draft Waiver required dischargers to identify, select, and implement
management practices to meet water quality standards, maintain existing high quality
water, and achieve compliance with the Waiver. (RB 1256.) It also required
dischargers to update their Farm Plan at least annually, with monitoring and site
evaluation results. (RB 1248, 1255.)

The 2010 Draft Waiver included new requirements for pesticide runoff, nutrient and salt
management, sediment/erosion control, and aquatic habitat protection (including
minimum riparian buffer widths for streams). (RB 1265.) And it prohibited application of
fertilizer “in excess of crop needs.” (RB 1251.)
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The 2010 Draft Waiver included a time schedule for compliance. Under the Draft
Waiver, irrigation runoff either must be eliminated within two years, or the following
pollutants must be eliminated or treated/controlled to meet applicable water quality
standards by the specified dates: toxicity (within two years); turbidity (within three
years); nutrients (within four years), and salts (within four years). (RB 1147, 1267 et
seq.) Additionally, the Draft Waiver required dischargers to implement management
practices to reduce pollutant loading to groundwater. (/bid.)

Staff acknowledged that to “fully control” all discharges and achieve compliance with
water quality standards would take longer than the five-year period of the Waiver, but
staff recommended adoption of the Draft Waiver as a reasonable starting point to
improve water quality. (/bid.)

After holding public workshops and receiving comments, Regional Board staff released
further revised versions of the draft order in November 2010, March 2011, July 2011,
and August 2011.> (RB 3766-4213, 4901-5700, 6388-6555; SB 7337.) Ultimately, on
March 15, 2012, the Regional Board adopted Order No. R3-2012-0011, renewing and
revising the 2004 Waiver. (RB 8465-628.) (For ease of reference, the court shall refer
to the Regional Board’s Order approving a Conditional Waiver of Waste Discharge
Requirements and Report of Waste Discharge, and the related Monitoring and
Reporting Programs, as the “2012 Waiver”).

In adopting the 2012 Waiver, the Regional Board made a number of findings, including
the following:

5. Since the issuance of the [2004 Waiver], the Central Coast Water
Board has compiled additional and substantial empirical data
demonstrating that water quality conditions in agricultural areas of
the region continue to be severely impaired or polluted by waste
discharges from irrigated agricultural operations and activities
that impair beneficial uses, including drinking water, and impact
aquatic habitat on or near irrigated agricultural operations. The
most serious water quality degradation is caused by fertilizer and
pesticide use, which results in runoff of chemicals from
agricultural fields into surface waters and percolation into
groundwater. . . . []]

® The Board also extended the 2004 Waiver, several times, through September 30, 2012, to allow further
time to develop a new conditional waiver.
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6. Nitrate pollution of drinking water supplies is a critical problem
throughout the Central Coast Region. Studies indicate that
fertilizer from irrigated agriculture is the largest primary source of
nitrate pollution in drinking water wells and that significant loading of
nitrate continues as a result of agricultural fertilizer practices. Studies
indicate that irrigated agriculture contributes approximately 78 percent
of the nitrate loading to groundwater in agricultural areas. Hundreds of
drinking water wells serving thousands of people throughout the region
have nitrate levels exceeding the drinking water standard. This presents
a significant threat to human health as pollution gets substantially worse
each year, and the actual numbers of polluted wells and people affected
are unknown. Protecting public health and ensuring safe drinking water
is among the highest priorities of this Order. This Order prioritizes
conditions to control nitrate loading to groundwater and impacts to
public water systems. . . . [1]]

7. Agricultural use rates of pesticides in the Central Coast Region
and associated toxicity are among the highest in the State.
Agriculture-related toxicity studies conducted on the Central
Coast since 1999 indicate that toxicity resulting from agricultural
discharges of pesticides has severely impacted aquatic life in
Central Coast streams. Some agricultural drains have shown toxicity
nearly every time the drains are sampled. Twenty-two sites in the
region, 13 of which are located in the lower Salinas/Tembladero
watershed area, and the remainder in the lower Santa Maria area, have
been toxic in 95% (215) of the 227 samples evaluated. This Order
prioritizes conditions to address pesticides that are known sources of
toxicity and sources of a number of impairments on the 2010 List of
Impaired Waterbodies, specifically chlorpyrifos and diazinon. . . .. 1M

8. Existing and potential water quality impairment from agricultural waste
discharges takes on added significance and urgency, given the impacts
on public health, limited sources of drinking water supplies and
proximity of the region’s agricultural lands to critical habitat for species
of concern.

10. This Order requires compliance with water quality standards.
Dischargers must implement, and where appropriate update or improve,
management practices, which may include local or regional contro! or
treatment practices and changes in farming practices to effectively
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control discharges, meet water quality standards and achieve
compliance with this Order. Consistent with the Water Board’s Policy
for Implementation and Enforcement of the Nonpoint Source
Pollution Control Program (NPS Policy, 2004), dischargers comply
by implementing and improving management practices and
complying with the other conditions, including monitoring and
reporting requirements. This Order requires the discharger to
address impacts to water quality by evaluating the effectiveness of
management practices (e.g., waste discharge treatment and
control measures), and taking action to improve management
practices to reduce discharges. If the discharger fails to address
impacts to water quality by taking the actions required by this Order,
including evaluating the effectiveness of their management practices
and improving as needed, the discharger may then be subject to
progressive enforcement and possible monetary liability.

14. Dischargers have the option of complying with surface receiving water
quality monitoring conditions identified in MRP Order No. R3-2012-
0011, either individually or through a cooperative monitoring program.
The Central Coast Water Board encourages Dischargers to
participate in a cooperative monitoring program to comply with
surface receiving water quality monitoring conditions.

16. Many owners and operators of irrigated lands within the Central Coast
Region have taken actions to protect water quality. In compliance with
the 2004 Agricultural Order, most owners and operators enrolled in the
2004 Agricultural Order, implemented the Cooperative Monitoring
Program (CMP), participated in farm water quality education, developed
farm water quality management plans and implemented management
practices as required in the 2004 Agricultural Order. The 2004
Agricultural Order did not include conditions that allowed for
determining individual compliance with water quality standards or the
level of effectiveness of actions taken to protect water quality, such as
individual discharge monitoring or evaluation of water quality
improvements. This Order includes new or revised conditions to allow
for such evaluations. Many owners and operators of irrigated lands
within the Central Coast Region have taken actions to protect water
quality. In compliance with the 2004 Agricultural Order, most owners
and operators enrolled in the 2004 Agricultural Order, implemented the
Cooperative Monitoring Program (CMP), participated in farm water
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quality education, developed farm water quality management plans and
implemented management practices as required in the 2004
Agricultural Order. The 2004 Agricultural Order did not include
conditions that allowed for determining individual compliance with
water quality standards or the level of effectiveness of actions
taken to protect water quality, such as individual discharge
monitoring or evaluation of water quality improvements. This
Order includes new or revised conditions to allow for such
evaluations. (See RB 8299-303 [emphasis added].)

The 2012 Waiver was similar to the 2004 Waiver in that it required farm water quality
education and farm water quality management plans (or an approved alternative water
quality improvement program), required dischargers to implement management
practices, required surface receiving water quality monitoring and reporting, imposed
time schedules and milestones, and required compliance reporting. Like the 2004
Waiver, the 2012 Waiver encouraged “cooperative” monitoring and reporting efforts.

The 2012 Waiver was more demanding than the 2004 Waiver. The 2012 Waiver (1)
classified dischargers into three tiers based on criteria intended to assess a discharger’s
threat to water quality; (2) required groundwater monitoring and reporting; (3) required
maintenance of riparian/vegetative cover in aquatic habitat areas; (4) required the
installation of back flow prevention devices; and (5) imposed heightened requirements
on the dischargers posing the biggest threats to water quality, including nitrogen
balance ratios, irrigation and nutrient management plans, water quality buffer plans,
individual surface discharge water quality monitoring and reporting, photo monitoring,
total nitrogen reporting, and annual compliance forms.

But some provisions of the 2012 Waiver were less demanding than the 2010 Draft
Waiver. For example, the 2010 Draft Waiver required all dischargers within 1000 feet of
any surface waterbody to implement management practices sufficient to eliminate
discharge of nutrients and salts within four years, and required alt dischargers to meet
this standard within six years. The 2010 Draft Waiver required the nutrient
management element of the Farm Plan to include an estimation of the amount of
fertilizer applied in excess of crop needs (if applicable) and an estimation of
excess/residual fertilizer/nutrients in the root zone at the end of the growing season.
(RB 1259-60.)

Under the 2012 Waiver, only “Tier 2 and 3" dischargers determined to have high nitrate
loading risks were subject to additional nutrient management practices. Only Tier 3
dischargers were required to initiate individual surface water discharge monitoring and
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reporting, and only Tier 3 dischargers with high nitrate loading risk farms were required
to determine crop nitrogen uptake values and report progress toward nitrogen balance
ratio targets. Only Tier 3 dischargers with farms adjacent to an impaired waterbody
were required to prepare and implement a Water Quality Buffer Plan.

The 2012 Waiver required dischargers to comply with water quality standards and with
the Regional Basin Plan, and to “effectively control” discharges of pesticides, toxic
substances, sediment, turbidity, and nutrients, within specified time lines, but staff
acknowledged that, in practice, staff would withhold enforcement if dischargers were
meeting conditions of the Waiver regarding implementation, monitoring and reporting.
(See SB 2345-46.)

To comply with CEQA, the Regional Board prepared a Subsequent Environmental
Impact Report (*SEIR"). The SEIR originally was based on the 2010 Draft Waiver. On
August 10, 2011, the Regional Board issued an Addendum to the SEIR to reflect the
subsequent revisions to the Draft Waiver and the Board's conclusion that a new SEIR
was not required. The Board ultimately concluded that the proposal to “renew” the 2004
Waiver, with “clarifications and new conditions,” might have significant environmental
effects on biological resources. Thus, the Board adopted a Statement of Overriding
Considerations with respect to biological resources. In all other respects, the Board
concluded that the 2012 Waiver would not have any new significant environmental
effects that had not already been evaluated in the Negative Declaration for the 2004
Waiver.

Five parties petitioned the State Board for review of the Regional Board's 2012 Waiver.,
(SB 1-1646; see also SB 7164.) One of the five petitions was filed by Petitioners
Monterey Coastkeeper and Santa Barbara Channelkeeper (as well as San Luis Obispo
Coastkeeper). The other four petitions were filed by entities representing agricultural
interests, including Respondent-Intervenors.

In their petition for administrative review, Petitioners argued that the Regional Board
had “substantially weakened” staff's proposed controls on nitrate pollution, removing
any “firm targets” for nitrate discharges. In the 2010 Draft Waiver proposed by staff,
dischargers were required to calculate and “meet” nitrogen balance ratio targets.
However, in the 2012 Waiver, the Regional Board revised this requirement to require
only that dischargers “report progress towards” achieving nitrogen balance ratio
“milestones.” Petitioners argued that the revisions rendered the Waiver's controls on
nitrate pollution “too weak” to achieve compliance with the Basin Plan, in violation of
Water Code section 13269. Thus, Petitioners urged the State Board to reject the
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Regional Board's revision “eliminating nitrate ratio balance targets” for Tier 3
dischargers.

The agricultural interests raised a variety of procedural and substantive challenges to
the 2012 Waiver. Among other things, they argued that the Waiver's conditions are
unreasonable and excessive and inconsistent with the Basin Plan and the Porter-
Cologne Act. They also argued that the Board's SEIR is inadequate and that the Board
failed to comply with CEQA by relying on the 2004 Negative Declaration and failing to
adequately analyze and mitigate the adverse environmental effects of the new, 2012
Waiver.

The agricultural interests also requested the State Board stay certain provisions of the
2012 Waiver pending resolution of the petitions. The State Board granted the request
and issued a stay order on September 19, 2012, staying Provisions 44(g), 68, 74, and
67 of the 2012 Waiver (and Part 3 of the related Tier 2 and Tier 3 Monitoring and
Reporting Programs).

On September 17, 2012, the State Board initiated its review of the petitions by
transmitting a “30-day letter” inviting the Regional Board and all interested persons to
respond to the petitions. In response to the 30-day letter, the State Board received
responses from several parties, including Petitioners and Respondent-Intervenors.

On June 6, 2013, the State Board released a first revised draft Waiver and received
public comments. On August 20, 2013, the State Board released a second revised draft
Waiver, followed by another public comment period. On September 9, 2013, the Board
released a third revised draft Waiver, followed by yet another public comment period. A
final draft Waiver was released on September 20, 2013, prior to the September 24,
2013, Board hearing.

On September 24, 2013, after receiving testimony from the public and interested
parties, as well as Regional and State Board staff, the State Board adopted its final
Order WQ 2013-0101. (See SB 7162-234 [redline version].) The State Board's Order
upheld most of the provisions of the Regional Board's 2012 Waiver, but also amended
several requirements. The most significant revision was to replace the Waiver's
nitrogen balance ratio requirement with an expanded nitrogen reporting protocol.

In its Order, the State Board indicated that it was in the process of convening a panel of
experts to assess existing agricultural nitrate contro! practices and propose new
practices to protect groundwater in the Central Coast region. The State Board indicated
that many of the groundwater issues contested in the petitions should be addressed by
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the expert panel. Thus, the State Board emphasized that its Order constitutes only an
interim determination as to how to move forward on the “difficult and complex questions
presented in the petitions,” pending the expert panel's “more thorough examination of
the underlying issues.” (SB 7165.)

The Regional Board staff modified Order No. R3-2012-0011 as directed by the State
Board’s Order WQ 2013-0101. (For ease of reference, the court shall refer to the
Regional Board's modified Crder, and the related Monitoring and Reporting Programs,
as the “Modified Waiver”).

This lawsuit followed. The Amended Petition alleges that the State Board abused its
discretion in adopting Order No. WQ 2013-0101, modifying the 2012 Waiver, because
the Order violates the California Water Code, the Basin Plan, and California’s
Antidegradation Policy, and because the Board improperly excluded highly-relevant
scientific evidence that Petitioners submitted during the public review and comment
period (namely, a report by Thomas Harder and Jay. R Lund entitled "Addressing
Nitrate in California’s Drinking Water,” also known as the “U.C. Davis Report”). The
Amended Petition also alleges that the State Board violated CEQA by failing to
undertake additional environmental review before adopting its final Order.

The Amended Petition seeks a peremptory writ of mandate commanding Respondent
State Board to set aside its Order No. WQ 2013-0101, remanding this matter for further
proceedings consistent with this court’s order, and reinstating the Regional Board's
2012 Waiver until the State Board complies with the writ. Petitioners also seek an
award of reasonable atiorney fees under California Civil Procedure Code section
1021.5.

Respondents oppose the petition. Respondent State Board also has filed a demurrer
alleging that the Fifth Cause of Action (CEQA) fails to state facts sufficient to constitute
a cause of action due to Petitioners’ failure to exhaust administrative remedies.
(Because the demurrer is duplicative of the State Board's arguments opposing the
petition, the court need not, and does not, address it further in this ruling.)

V.
Standard of Review

The challenges to the Board's actions are reviewed under Code of Civil Procedure
section 1094.5. (Water Code § 13330(e).) The inquiry under section 1094.5 is whether
the agency has (1) proceeded without, or in excess of, jurisdiction; (2) whether there
was a fair trial; and (3) whether there was any prejudicial abuse of discretion. Abuse of
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discretion is established if the agency has not proceeded in the manner required by law,
the order or decision is not supported by the findings, or the findings are not supported
by the evidence. (Civ. Proc. Code § 1094.5(b).)

Under Water Code section 13330(e), the Court is authorized to exercise its independent
judgment on the evidence. In applying the independent judgment test, the trial court
reweighs the evidence from the hearing and makes its own determination as to whether
the administrative findings are supported by the weight (i.e., preponderance) of the
evidence. (Vaill v. Edmonds (1991) 4 Cal.App.4th 247, 257.)

Even where the independent judgment test applies, the factual findings of the agency
come before the court with a presumption of correctness. (Fukuda v. City of Angels
(1999) 20 Cal.4th 805, 811-12, 817.) |t is presumed that the agency regularly
performed its official duty. (/d.; Elizabeth D. v. Zolin (1993) 21 Cal.App.4th 347, 354.)
The burden falls on the petitioner attacking the administrative decision to convince the
court that the administrative proceedings were unfair, were in excess of jurisdiction, or
that the agency's findings are contrary to the weight of the evidence. (Fukuda, supra, at
pp. 811-12.)

The amount of deference to be afforded to an agency's interpretation of a statute or
regulation is “contextual,” and must be considered in light of the agency's expertise and
technical knowledge, its thorough analysis of the issues, and its consistency over time.
(California Society of Anesthesiologists v. Brown (2012) 204 Cal.App.4th 390, 405;
McCormick v. County of Alameda (2011) 193 Cal.App.4th 201, 207-08; see also
Yamaha Corp. of America v. State Bd. of Equalization (1998) 198 Cal.4th 1, 7-8.) In
general, where an agency is charged with enforcing a statute or regulation, its
interpretation is entitled to considerable weight. (Family Planning Associates Med.
Group, Inc. v. Belshe (1998) 62 Cal.App.4th 999, 1004.) However, the court itself is the
ultimate arbiter of the interpretation of the law. (C.E. Buggy, Inc. v. Occupational Safety
& Health Appeals Bd. (1989) 213 Cal.App.3d 1150, 1156.)

The court reviews the State Board's compliance with CEQA by evaluating whether there
was a prejudicial abuse of discretion. (Pub. Res. Code § 21168.5.)

In a mandate proceeding to review an agency's decision for compliance with CEQA, the
court reviews the administrative record to determine whether the agency abused its
discretion. Abuse of discretion is shown if the agency has not proceeded in the manner
required by law, or the determination is not supported by substantial evidence. (Protect
the Historic Amador Waterways v. Amador Water Agency (2004) 116 Cal.App.4th 1099,
1106.) Judicial review differs significantly depending on whether the claim is
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predominantly one of improper procedure or a dispute over the facts. (Clover Valley
Foundation v. City of Rocklin (2011) 197 Cal.App.4th 200, 211-12.)

Where the alleged defect is that the agency has failed to proceed in the manner
required by law, the court's review is de novo. (/bid.) Although CEQA does not
mandate technical perfection, CEQA's information disclosure provisions are
scrupulously enforced. (/bid.) A failure to comply with the requirements of CEQA which
results in an omission of information necessary to informed decision-making and
informed public participation constitutes a prejudicial abuse of discretion, regardless
whether a different outcome would have resulted if the agency had complied with the
disclosure requirements. (Bakersfield Citizens for Local Control v. City of Bakersfield
(2004) 124 Cal.App.4th 1184, 1198.)

Where the alleged defect is that the agency's factual conclusions are not supported by
substantial evidence, the reviewing court must accord deference to the agency's factual
conclusions. The reviewing court may not weigh conflicting evidence to determine who
has the better argument and must resolve all reasonable doubts in favor of the
administrative decision. The court may not set aside an agency's approval of an EiR on
the ground that an opposite conclusion would have been equally or more reasonable.
(Ebbetts Pass Forest Watch v. California Dept. of Forestry & Fire Protection (2008) 43
Cal. 4th 936, 945.)

Regardless of what is alleged, an EIR approved by a governmental agency is presumed
legaily adequate, and the party challenging the EIR has the burden of showing
otherwise. (Santa Clarita Organization for Planning the Environment v. County of Los
Angeles (2007) 157 Cal.App.4th 149, 157-58.)

V.
Requests for Judicial Notice

The request for judicial notice filed by Respondent-Intervenors, although unopposed, is

denied because Respondent-Intervenors have failed to furnish the court with sufficient
information to enable it to take judicial notice of the matters listed.
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VI.
Discussion

A. Did Petitioners exhaust their administrative remedies?

As a preliminary matter, Respondents contend that a number of the issues Petitioners
raise in their Opening Brief were not presented to the State Board or were presented in
contravention of a State Board rule restricting comments to revisions made since the
prior draft.® The issues that Respondents contend were not properly presented to the
State Board relate to provisions of the Modified Waiver addressing (i) pesticide controls
[specifically, monitoring use of certain categories of pesticides), (ii) vegetation buffers,
(iii} tile drains, (iv) tiering, (v) individual surface water discharge monitoring, (vi)
compliance with the State’'s Antidegradation Policy, and (vii) compliance with CEQA.
Because the State Board did not have the opportunity to fully consider those issues,
Respondents contend that Petitioners failed to exhaust their administrative remedies.

Petitioners respond that all of the issues presented in this litigation were raised by
Petitioners or other interested parties during the administrative process, and therefore
are properly before this court.

In general, the court agrees with Petitioners that the purpose of exhaustion of
administrative remedies is satisfied if the issue properly was raised during the
administrative process, regardless of who raised it. (See Evans v. City of San Jose
(2005) 128 Cal.App.4th 1123, 1137.)

On the other hand, as Petitioners concede, consideration of whether exhaustion has
occurred depends upon the particular procedures applicable to the public agency in
question. (See Reply Brief, p.4, lines 1-3 [citing Citizens for Open Government v. City
of Lodi (2006) 144 Cal.App.4th 865, 876].) In this case, the applicable procedures
include State Board regulations governing the administrative process.

Under State Board regulations, any petition for State Board review of an action by a
regional board must be in writing and must include a full and complete statement of the
reasons the regional board's action was inappropriate or improper. (See 23 C.C.R. §
2050.) Further, if the action that is the subject of the petition for review was taken by
the regional board after notice and opportunity to comment, the petition to the State
Board shall be limited to those substantive issues or objections that were raised before

® Under State Board regulations, where staff makes revisions to a proposed order, subsequent comments
are limited to the revisions. (23 C.C.R. § 2067; see also SB 6673.)
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the regional board. (/bid.) In short, an “aggrieved person” cannot present issues for the
first time to the State Board.

Upon receipt of a petition that complies with § 2050, the State Board may solicit
responses to the petition. (23 C.C.R. § 2050.5.) After review of the regional board's
records pertaining to the matter, the State Board may deny the petition, set aside or
modify the regional board order, or direct the regional board to take appropriate action.
(23 C.C.R. § 2052.)

Before taking final action, the state board may, in its discretion, hold a hearing for the
purpose of oral argument, receipt of additional evidence, or both. (/bid.) When a state
board hearing is held, the decision of the State Board will be based on that evidence
and testimony in the record of the hearing. When no hearing is held, the decision of the
Board will be based on the record before the regional board, except that, in either case,
the record may be supplemented by other evidence and testimony pursuant to section
2050.6. (23 C.C.R. § 2064.)

The State Board also has the authority to order review of a regional board's action on its
own motion. (23 C.C.R. § 2050.5.) When review is undertaken on the Board's own
motion, all affected persons known to the Board shall be notified and given an
opportunity to submit information and comments, subject to such conditions as the
Board may prescribe. (23 C.C.R. § 2055.)

Formal disposition of petitions occurs at board meetings. At such meetings, the Board
may invite comments from interested persons. Comments must be based on evidence
contained in the record or legal argument. No new evidence is submitted at the
meeting. (23 C.C.R. § 2067.)

The regulations further provide that when the Board makes revisions to a proposed
order, subsequent written comments are limited to those revisions. (23 C.C.R. § 2067.)

In this case, even though petitions challenging the Regional Board's Waiver were filed
by Petitioners and by agricultural interests, the Board ultimately decided to review the
Regional Board's actions on its own motion — apparently because the Board could not
meet the time limits for deciding the petitions. (See 23 C.C.R. § 2050.5.)

The only issue raised in the petition filed by Petitioners was the Regional Board’s
decision to “eliminate” the nitrogen balance ratio targets — specifically, by replacing the
requirement to “meet” nitrogen balance ratio targets with the requirement merely to
‘report progress” towards nitrogen balance ratio milestones. In contrast, the agricultural
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interests raised numerous objections to the Waiver, challenging nearly every aspect of
the Waiver as well as the Regional Board's compliance with CEQA.

Petitioners submitted a written response to the petitions filed by the agricultural
interests. Rather than challenging the Regional Board's Waiver, Petitioners defended it.
Petitioners argued that the petitions are “wholly without merit” and should be denied.
Among other things, Petitioners argued that the Regional Board “acted properly and
appropriately in issuing the 2012 Waiver” after an extensive public process, and that the
Waiver is “consistent with the Basin Plan and squarely within the public interest.” (See
SB 5434.) Petitioners argued that the 2012 Waiver is a “proper and appropriate”
application of the Regional Board’'s mandate. (SB 5434.) Petitioners specifically
defended the Waiver’s tiering system, vegatation bufferffilter strip requirements, and
time schedules to achieve compliance over the “longer term,” among other provisions.
(See SB 5434-42.)

In addition, Petitioners defended the Regional Board's CEQA determinations, arguing
that the Regional Board “adhered to CEQA requirements” when it incorporated the
analysis from the 2004 Negative Declaration into an SEIR, and when it issued an
addendum to that SEIR. (SB 5454-58.)

Petitioners continued to defend the Waiver through the State Board's first draft order. In
their comments to that draft, Petitioners stated that their petition “likely would have been
withdrawn” were it not for the efforts by agricultural interests to “overturn” the 2012
Waiver and revert to the 2004 Waiver. (SB 5726.) However, in the course of
defending the Regional Board’s Waiver, Petitioners expressed some dissatisfaction with
a perceived weakening of the Waiver to "appease” growers. (SB 5727.)

Petitioners’ main objection to the Waiver continued to be the elimination of the
requirement to “meet” nitrogen balance ratio targets. Rather than restore the
requirement to “meet” nitrogen balance ratios, the State Board proposed to eliminate
nitrogen balance ratio targets entirely (and eliminate the requirement to report crop
nitrogen uptake values), and instead require high-risk dischargers to report total
nitrogen applied. Petitioners objected to this because it would give staff no estimate of
the amount of nitrogen removed at harvest, and therefore no means to assess the
amount of nitrogen being discharged as waste.

Petitioners also objected to other changes made by the State Board in its draft order,

including the Board'’s proposal to reduce the requirements applicable to containment
structures (Provision 33). Petitioners also expressed concerns about the Board's
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proposal to convene an expert review panel, and the Regional Board's Cooperative
Groundwater Monitoring Program. (See SB 5724 et seq.)

Agricultural interests, other environmental organizations, and the Regional Board also
submitted comments. The comments submitted by the environmental groups and
Regional Board discussed a range of issues, including that the Waiver fails to comply
with the anti-degradation requirements; that the Board had inappropriately weakened
Provision 11 (third party water quality projects), Provisions 44.d and 44g (Farm Plan
effectiveness and compliance), Provisions 76 & 77 and Section B.1 of Part 6 of the Tier
3 MRP (nutrient reporting), Provision 78 (nitrogen balancing ratios), Provision 82
(control of pollutant discharges), Part 3A of the Tier 2 and 3 MRP (reporting of
management practice effectiveness), and Part 5A of the Tier 3 MRP (individual surface
water discharge monitoring), among other provisions.

In response to the State Board's second draft order, Petitioners objected that the
changes had further weakened the Waiver, such that it bore little resemblance to the
original February 2010 Draft Waiver. Petitioners argued that if the Waiver is going to
provide meaningful water quality protection, the State Board must: (1) require growers
to meet and report nutrient balancing ratios; (2) require Tier 3 growers patrticipating in
cooperative groundwater monitoring programs to monitor and report results annually;
and (3) ensure that growers implement “effective” management practices, not just
“modified” management practices.

In addition, Petitioners commented that the initial 2010 Draft Waiver included a
“‘comprehensive list of pesticides,” but the most recent draft only focuses on diazinon
and chlorpyrifos. Petitioners argued this represented a "missed opportunity” for the
Board to reduce discharges of toxic pesticides. (See SB 6301 et seq.)

Agricultural interests, other environmental organizations, and the Regional Board also
submitted comments. The topics addressed in such comments included Provision 51
(groundwater monitoring), Provisions 76-77 (nutrient balance ratios), Provision 11 (third
party water quality programs), Provision 33 (containment structures), Provisions 22-23,
84-87, and 87A (compliance), and Provision 72 (individual surface water discharge
monitoring), among others.

By the time of the State Board's third draft order, Petitioners, exasperated with the
perceived weakening of the Waiver, indicated that they no longer supported the Waiver
and urged the Board to restore many of the provisions from the 2010 Draft Waiver,
including (1) the pesticide/toxicity provisions; (2) the requirement for all Tier 2 and 3
growers to report crop nitrogen uptake values and nitrogen balance ratios; (3) the
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requirement for all Tier 3 growers to “meet” nitrogen balance ratios; (4) sediment control
requirements; and (5) aquatic habitat control requirements. Petitioners also urged the
Board to admit the U.C. Davis report into evidence; to delete cooperative groundwater
monitoring provisions allowing “statistical characterization” of water quality based on
existing and collected data; and to delete language providing that iterative
implementation of “modified management practices” would be sufficient to comply with
the Waiver. (See SB 6730 ef seq.)

Again, Petitioners were not the only ones to comment. Agricultural interests, other
environmental organizations, and the Regional Board also submitied comments in
response to the State Board's draft order. Topics covered by such comments included
Provision 11; Provision 33; Provision 51; Part 2, Section A.6-7 of the Tier 1-3 MRPs:
and provisions addressing nutrient management, among others.

The court is sympathetic to the Board's position that Petitioners should be limited to the
issues specifically raised by Petitioners in their petition for review and during the course
of administrative proceedings before the State Board. However, as described above,
the purpose of the exhaustion doctrine is satisfied as long as the issue was raised
during the administrative process, regardless who raised it. In light of the long and
complicated history behind the Board’s adoption of the Modified Waiver, the court is
persuaded that the issues raised by Petitioners have been fully exhausted. Thus, the
court shall proceed to decide the issues on their merits.”

B. Does the Modified Waiver violate Water Code section 132697

The Porter-Cologne Act authorizes a waiver of waste discharge requirements only if the
waiver is both consistent with the applicable basin plan and in the public interest.

(Water Code § 13269.) In addition, Water Code section 13269 requires a waiver to
include monitoring requirements “designed to support the development and
implementation of the waiver program, including, but not limited to, verifying the
adequacy and effectiveness of the waiver's conditions.” (Ibid.) Petitioners contend that
the Modified Waiver violates Water Code section 13269 because it is not consistent with
the Basin Plan, does not include adequate monitoring provisions, and is not in the public
interest. The court agrees.

7 In the course of reaching this decision, the court has not reviewed or considered Petitioners’
Supplemental Brief on Administrative Exhaustion, which was filed without leave.
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1. Is the Modified Waiver consistent with the Basin Plan?

Petitioners argue that the Modified Waiver is not consistent with the Basin Plan because
it lacks specific, enforceable measures necessary to meet the Basin Plan’'s water quality
objectives, and because it fails to comply with the NPS Policy and the Antidegradation
Policy.

a. Compliance with Water Quality Objectives

The Central Coast Basin Plan establishes water quality objectives to protect beneficial
uses of water, establishes a program of implementation to achieve water quality
objectives, and incorporates state plans and policies, including the NPS Policy and the
Antidegradation Policy. (RB 9165, 9193-94.)

As relevant here, the objectives for nitrates, toxicity, pesticides, and sediment provide,
in relevant part:

Nitrates: Water shall not contain biostimulatory substances in
concentrations that promote aquatic growths to the extent that such
growths cause nuisance or adversely affect beneficial uses. (RB 9195.)
For municipal and domestic water supplies, the narrative standard has
been converted into a numeric Maximum Contaminant Level (MCL) of 45
mg/L as Nitrate (NO3) or 10 mg/L as Nitrogen (N), which is equivalent to
the State’s drinking water standard. (RB 9197, 9199, 9357; see also RB
5450.) In addition, although not part of the Basin Plan, Regional Board
staff has estimated that a standard of 1 mg/L. as Nitrogen is necessary to
protect aquatic life from biostimulation. (RB 5450.)

Toxicity: All waters shall be maintained free of toxic substances in
concentrations which are toxic to, or which produce detrimental
physiological responses in, human, plant, animal, or aquatic life. (RB
9196.)

Pesticides: No individual pesticide or combination of pesticides shall
reach concentrations that adversely affect beneficial uses. There shall be
no increase in pesticide concentrations found in bottom sediments or
aquatic life. (RB 9196.)
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Sediment: The suspended sediment load and suspended sediment
discharge rate of surface waters shall not be altered in such a manner as
to cause nuisance or adversely affect beneficial uses. (RB 9195.)

To achieve these objectives, the Basin Plan provides, among other things, that:

¢ The discharge of pollutants into surface fresh waters shall be discontinued. (RB
9353.)

+ Waste discharges shall not contain materials in concentrations which are
hazardous to human, plant, animal, or aquatic life. (RB 9355.)

» Wastewaters percolated into the ground waters shall be of such quality at the
point where they enter the ground so as to assure the continued usability of all
ground waters of the basin. (RB 9353.)

The Basin Plan includes a program of implementation to meet the objectives, a time
schedule for actions to be taken, and enforcement mechanisms to ensure compliance
with the objectives. The Basin Plan provides that control measures implemented by the
Regional Board must provide for the attainment of the Basin Plan's beneficial uses and
water quality objectives. (RB 8211.)

The Modified Waiver ostensibly requires compliance with the Basin Plan and its water
quality objectives. (See SB 7238, 7253, 7347; see also SB 7347.) It does so by means
of a “long term” approach that seeks to achieve compliance with water quality objectives
over time through “iterative” implementation of management practices.

This iterative approach is described in Provision 83.5 of the Modified Waiver [or
Provision 87.5 of the Order], which provides:

To comply with Provisions 22, 23, 33, and 80 - 83 of this Order,
Dischargers must (1) implement management practices that prevent or
reduce discharges of waste that are causing or contributing to
exceedances of water quality standards; and (2) to the extent practice
effectiveness evaluation or reporting, monitoring data, or inspections
indicate that the implemented management practices have not been
effective in preventing the discharges from causing or contributing to
exceedances of water quality standards, the Discharger must implement
improved management practices. (SB 7362.)
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Petitioners argue that the State Board's iterative approach is not sufficient to achieve
compliance with the Basin Plan’s water quality objectives because it lacks specific,
enforceable standards against which to measure existing management practices; lacks
meaningful deadlines/timeframes; lacks adequate feedback mechanisms to determine if
management practices are effective.

Petitioners further complain that the Modified Waiver is less protective of water quality
than the 2012 Waiver and previous draft waivers circulated by the Regional Board and
its staff. Petitioners note that the Regional Board's 2010 Draft Waiver would have
required Tier 3 dischargers to meet nitrogen balance ratio targets. Petitioners argue
that, at growers’ insistence, the Regional Board weakened this requirement so that,
instead of requiring Tier 3 dischargers to “meet"” nitrogen balance ratio targets, they
merely had to “report progress towards” achieving nitrogen balance ratio "milestones.”
(RB 8327.) Then, in the Modified Waiver, the State Board eliminated the nitrogen
balance ratio requirement altogether. (SB 7210-16, 7359-60.) Under the Modified
Waiver, Tier 2 and 3 dischargers determined to have high nitrate loading risk merely are
required to report total nitrogen applied. Petitioners contend that requiring dischargers
to calculate and meet nitrogen balance ratic targets is essential to prevent excessive
use of fertilizer and make progress toward achieving the Basin Pian's water objectives.

Petitioners contend that the State Board's elimination of nitrogen balancing and
reporting might be acceptable if the Board adopted other enforceable standards to
control nitrate pollution. However, Petitioners contend, as a result of the Board's
modifications, there is not a single enforceable standard in the Modified Waiver that will
require agricultural dischargers to use less nitrogen. Thus, Petitioners argue, nitrate
contamination will continue to worsen and the Waiver will not achieve the Basin Plan's
objectives.

Apart from the lack of enforceable standards, Petitioners contend the State Board also
weakened other provisions that were critical to achieve compliance with the Basin
Plan's water quality objectives. Petitioners cite several examples.

First, Petitioners contend the State Board eliminated the requirement of Farm Plans to
describe and report the results of methods used to verify the effectiveness of
management practices, treatment/control measures, and farming practices. Petitioners
contend that the Regional Board already had watered down an earlier proposal to
require dischargers to show that their discharges do not impair water quality. (RB 3786;
see also RB 1129.) Petitioners contend that the State Board then further weakened the
Waiver to require only a “description of the method and schedule” for assessing the
effectiveness of each management practice, treatment, and control measure. (SB
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7190.) Thus, Petitioners argue, the requirement went from dischargers having to show
discharges do not impair water quality; to dischargers only having to describe their
verification methods and results; to dischargers only having to describe their methods
for evaluating effectiveness, with no need to demonstrate compliance or provide results.

Second, Petitioners contend the State Board weakened the Waiver's pesticide controls.
In the 2010 Draft Waiver, Regional Board staff proposed to require that within two years
dischargers within 1000 feet of a surface waterbody implement management practices
sufficient to “eliminate toxicity in irrigation runoff or eliminate the discharge of irrigation
runoff” or demonstrate that any irrigation runoff has been sufficiently treated or
controlled that it will not cause or contribute to exceedances of any toxicity water quality
standards. (RB 1258.) The Modified Waiver requires monitoring for certain pesticides
and provides that Tier 3 dischargers must “effectively control” individual waste
discharges of pesticides, but relies on the iterative management practices approach to
achieve compliance. (SB 7361.) For the reasons describe above, Petitioners contend
the iterative approach is not sufficient to attain water quality standards.

Third, Petitioners contend the State (and Regional) Board weakened the requirement
for vegetation buffers. Petitioners argue that in the 2010 Draft Waiver, the Regionall
Board initially proposed to require all growers either to maintain vegetation buffers or
develop and implement a Riparian Function Protection and Restoration Plan, as part of
the discharger's Farm Plan. (RB 165-67.) However, in the 2012 Waiver, the Regional
Board required only a small number of growers — a subset of Tier 3 dischargers — to
comply with this requirement, and the State Board upheld this change. Petitioners
contend this change stripped the Waiver of necessary buffer requirements.

Fourth, Petitioners contend that the Modified Waiver fails to adequately regulate the
discharge of pollutants from “tile drains,” merely requiring dischargers to describe tile
drain discharges and management measures that dischargers have implemented or will
implement to “minimize” impacts to water quality. (See SB 7351.)

Fifth, Petitioners contend the State Board reduced the number of growers subject to the
Modified Waiver's most stringent requirements. As described above, the Modified
Waiver assigns each discharger to one of three tiers, which determine the requirements
applicable to the discharger. (SB 5659.)

The tier designations are based on criteria intended to capture the risk to water quality,
including whether the discharger uses the pesticides chlorpyrifos or diazinon, proximity
of the discharger’s farm to an impaired surface waterbody, farm size, and whether the
discharger grows crop types with high potential to discharge nitrogen to groundwater. A
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discharger is classified as a Tier 3 discharger — the tier expected to pose the highest
threat to water quality — if (a) the discharger grows crop types with high potential to
discharge nitrogen to groundwater and the farm total irrigated acreage is 500 acres or
more, or (b) the discharger applies chlorpyrifos or diazinon at the farm, and the farm
discharges irrigation or stormwater runoff to a waterbody listed as impaired for toxicity
or pesticides. (SB 7344-45.)

A discharger is classified as a Tier 1 discharger — the lowest threat tier — if the
discharger is a certified sustainable agriculture program or if all of the following
conditions are true: (@) the discharger does not use chlorpyrifos or diazinon; (b) the
discharger is located more than 1,000 feet from a surface waterbody listed as impaired
for toxicity, pesticides, nutrients, turbidity, or sediment; and (c) the discharger either
does not grow crop types with high potential to discharge nitrogen to groundwater or, if
the discharger does grow such crops, the farm has less than 50 acres of total irrigated
area and is not within 1,000 feet of a well that is part of the public water system and that
exceeds the maximum contaminant level (MCL) for nitrogen-related pollutants. (/bid.)

Dischargers that do not meet the criteria for Tier 1 or Tier 3 are classified as Tier 2
dischargers. (/bid.)

Tier 3 dischargers must comply with more stringent requirements than Tier 2
dischargers, and Tier 2 dischargers must meet more stringent requirements than Tier 1
dischargers. For example, dischargers in all three tiers must prepare Farm Plans,
obtain water quality education, maintain riparian areas, and conduct groundwater and
surface receiving water quality monitoring and reporting. However, only Tier 2 and Tier
3 dischargers are required to submit annual compliance forms and report nitrate loading
risk levels. Only Tier 2 and Tier 3 dischargers with high nitrate loading risks are
required to report total nitrogen applied in their annual compliance forms. Only Tier 2
and Tier 3 dischargers with farms adjacent to impaired waterbodies are required to
conduct photo monitoring. Only Tier 3 dischargers are required to conduct and report
individual surface water discharge monitoring. Only Tier 3 dischargers with high nitrate
loading risks are required to develop and implement an Irrigation and Nutrient
Management Plan (INMP). And only Tier 3 dischargers with farms adjacent to impaired
waterbodies are required to develop and submit vegetation buffer plans.

Although the State Board concluded that the Modified Waiver is “more stringent” than
the 2004 Waiver, (SB 7281), this conclusion was based primarily on the Tier 3
requirements. Regional Board staff found the 2012 Waiver imposed “fewer”
requirements on Tier 1 dischargers, and “comparable” requirements on Tier 2
dischargers, as compared to the 2004 Waiver. (RB 7756; see also SB 487, 1978.)
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The Regional Board's early proposals would have placed approximately 11% of farms
and 54% of irrigated acreage in Tier 3. (RB 4863-64.) In contrast, the Modified Waiver
placed only about 3% of farms and 14% of irrigated acreage into Tier 3. (RB 7779.)
Under the Regional Board's early proposals, about 59% of farms and 79% of irrigated
acreage would be in either Tier 2 or 3, whereas under the Modified Waiver, about 45%
of farms and 61% of irrigated acreage would be in Tier 2 or 3.

Further, under the Modified Waiver, a discharger may request to be moved fo a lower,
less stringent tier. (See SB 7346.) Dischargers may qualify for a tier change by
participating in an alternative third party water quality improvement project or program
demonstrating a “reasonable chance of improving water quality and/or reducing
pollutant loading.” (SB 7343.)

Even if the Tier 3 requirements are more stringent than the 2004 Waiver, Petitioners
argue that the number of growers subject to the “more stringent” Tier 3 requirements is
too small to achieve the Basin Plan's water quality objectives. In sum, Petitioners argue
the Modified Waiver is, at most, only marginally stronger than the 2004 Waiver, and it is
not strong enough to comply with the Basin Plan. The Regional and State Boards have
removed or weakened nearly every substantive standard, pollution control, and
monitoring provision needed to protect water quality.

Respondents do not dispute that nitrate and pesticide pollution are problems in the
Central Coast region. But Respondents contend it is irrelevant whether the final Waiver
is more or less protective of water quality than previous drafts, especially drafts
published by Regional Board staff. Respondents contend that only the portions of the
2012 Waiver actually issued by the Regional Board and timely challenged in the
petitions to the State Board, and the limited amendments made by the State Board, are
properly before this court.

Further, Respondents contend the Modified Waiver's approach to solving the water
quality problems in the Central Coast region is consistent with the Basin Plan. While
Petitioners may prefer a program that achieves immediate compliance with all water
quality objectives, Respondents argue that the Basin Plan permits the State Board to
adopt an iterative, long-term approach to address the long-term water quality issues.
(See SB 7186.) Implementation of increasingly more effective management practices
over time constitutes compliance with water quality requirements. In fact, Respondents
contend, such an approach is the only realistic way to improve water quality in a
watershed degraded by decades of past practices.
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Respondents deny that the State Board's modifications gutted the Waiver's
requirements, rendering it inadequate. Rather, they contend, the State Board made the
Waiver clearer, more reliable, and easier to implement and enforce.

With regard to nitrogen balance ratios, Respondents argue that the State Board
reasonably exercised its discretion in deciding to replace provisions that would have
required dischargers to calculate data based on speculative and unreliable variables,
with a more detailed nitrogen application reporting requirement.

In regard to farm plans, Respondents argue that the State Board reasonably responded
to concerns expressed by agricultural interests and the Regional Board that the term
“verify” implied the need for costly studies and statistical analyses, and modified the
language to clarify that standard farming practices would be sufficient to evaluate
practice effectiveness. (SB 5537, 7188-90, 7351.) Respondents contend this minor
change does not change the nature of the Farm Plan requirement.

In regard to pesticide controls, vegetation buffers, tile drains, and the tiering criteria,
Respondents argue that the State Board did not modify anything in the Waiver relating
to these provisions. Thus, Respondents argue that Petitioners’ arguments are not
properly before the court. In any event, Respondents argue, they lack merit.

On balance, the court agrees with Petitioners that the Modified Waiver is not consistent
with the Basin Plan because it lacks sufficiently specific, enforceable measures and
feedback mechanisms needed to meet the Basin Plan's water quality objectives.

The court recognizes, as did the Regional Board, the State Board, and staff, that
immediate compliance with water quality standards is not possible without complete
cessation of agricultural activity — which is not a “viable or desirable” waste discharge
control option. (SB 2362.) The NPS Policy recognizes that, where water already is
degraded, it may take time to achieve water quality objectives. Even Petitioners do not
contend that the Modified Waiver must achieve "instantaneous compliance” with the
Basin Plan’s water quality standards. Rather, Petitioners argue, the Modified Waiver
must include requirements reasonably designed to show measurable progress toward
improving water quality over the short-term and achieving water quality standards in a
meaningful timeframe. The court agrees.

The problem with the Modified Waiver is that there is little to support a conclusion that

the Waiver will lead to quantifiable improvements in water quality or even arrest the
continued degradation of the region’s waters.
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For the most part, the Modified Waiver continues the approach adopted by the 2004
Waiver. This is problematic because the 2004 Waiver has failed to make meaningful
progress in improving water quality or attaining water quality standards, The 2004
Waiver has been "successful” in getting growers to join cooperative monitoring groups,
prepare Farm Plans, and provide reports. But it has failed to improve water quality or
even halt the continued degradation of the region’s water resources.

The focus of the 2004 Conditional Waiver was on enrollment, education, and assessing
agricultural water quality. The 2004 Conditional Waiver did not emphasize compliance
with water quality standards or follow the State Board's NPS Policy. (RB 2132, 2151.)
The 2004 Waiver lacked clarity regarding water quality requirements, did not include
time schedules or milestones to achieve compliance with water quality standards, and
did not include compliance and verification monitoring to measure and assure progress
towards restoration of water quality and protection of beneficial uses. (RB 1141, 2133,
2151.)

Since the adoption of the 2004 Waiver, the Regiona!l Board has documented that
agricultural discharges continue to load pollutants to already-severely-impaired water
bodies, further degrading water quality and impairing beneficial uses. (RB 2133, 2145,
2149; see also RB 3767, 3897-98, 3974; SB 17, 61.)

The 2004 Waiver has not been successful because it lacks adequate standards and
feedback mechanisms to assess the effectiveness of implemented management
practices in reducing pollution and preventing further degradation of water quality. The
Modified Waiver suffers from the same defect.

The Modified Waiver is based on an “iterative approach” to attain water quality
standards, by which dischargers must implement “management practices” to prevent or
reduce discharges of waste that are causing or contributing to exceedances of water
quality standards. To the extent monitoring data shows implemented management
practices have not been effective in preventing discharges from causing or contributing
to exceedances, the Modified Waiver requires the discharger to implement “improved”
management practices. (SB 7362.)

In theory, the Modified Waiver ensures that dischargers will, over time, implement
“effective” management practices because it requires them to implement increasingly
“improved” management practices until there are no more discharges causing or
contributing to exceedances of water quality standards. Thus, if there is an exceedance
at one of the 50 surface receiving water monitoring locations, all growers with
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discharges that “contribute” to that exceedance must implement increasingly “improved”
management practices until the exceedance is eliminated.®

In practice, this approach is highly unlikely to work because the receiving water
monitoring data, submitted in most cases by a cooperative monitoring group, does not
identify the individua! discharges that are “causing or contributing” to the exceedance.
As a result, neither the Board, nor the cooperative monitoring group, nor (in many
cases) the grower, can identify where the pollution is coming from or whether the
grower's management practices are effectively reducing pollution and degradation.

Iltis possible for an iterative management practice approach to meet statutory
requirements without requiring individual surface discharge monitoring for all
discharges. But there must be some means to verify that implemented management
practices are effectively controlling the relevant discharge. If they are not, the Waiver
must ensure that dischargers will implement effective management practices that will
make measurable progress towards attaining water quality standards. The Modified
Waiver does not do that.®

While the court agrees that implementation of management practices may be an
acceptable means to achieve water quality standards, as the NPS Policy makes clear,
implementing management practices is not a substitute for actual compliance with water
quality standards. Management practices are merely a means to achieve water quality
standards. Adherence to management practices does not ensure that standards are
being met. The Modified Waiver recognizes this, but fails to do anything about it.

Under the Modified Waiver, if monitoring or inspections indicate that implemented
management practices are not effective, the discharger simply must make a
“conscientious effort” to identify and implement “improved management practices.”

The Modified Waiver does not define what constitutes “improved” management
practices, or include any additional monitoring or standards by which to verify the
“improved” management practices are effectively reducing poliution. Under the
Modified Waiver, compliance is achieved as long as the discharger implements a new

® If monthly monitoring is required, as is the case with nitrates, growers would have to implement
‘improved” management practices every month until the exceedance is eliminated.

® The court is aware that Tier 3 dischargers with a high nitrate loading risk, must submit an INMP
Effectiveness Report to evaluate reductions in nitrate loading to surface water and groundwater based on
the implementation of irrigation and nutrient management practices. (See SB 7214.) However, this
appears to be a one-time requirement that applies to only a small subset of growers. The Effectiveness
Report does not “save" the Waiver.
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management practice which the discharger believes will be an improvement.'® In this
court’s view, this is inadequate to ensure any meaningful progress toward achieving
quantifiable reductions in pollutant discharges. (See RB 5149 [Regional Board staff
rejecting a similar proposal by agricultural interests because the proposal did not
contain adequate verification monitoring or feedback mechanisms to determine if
management practices were working or whether additional management practices
should be taken].)

For Tier 3 dischargers required to conduct individual surface discharge monitoring,
there is a mechanism at least to determine whether the grower's implemented
management practices are reducing pollution."' But the Waiver does not set any
benchmarks for defining how much “improvement” a grower must show to demonstrate
compliance. The Waiver seems to assume that any perceived improvement is enough,
as long as the improved management practice was implemented in good faith. It is
difficult for the court to see how this is an enforceable standard. In effect, the Modified
Waiver guarantees that the Regional Board will not take enforcement action against a
discharger as long as the discharger believes it is implementing “improved”
management practices, even if the “improved” management practices remain
completely ineffective at controlling discharges of waste.

In addition, there is another, more fundamental problem with the Waiver, which is the
small number of growers subject to the “more stringent” requirements of Tier 3. Tier 3
includes only about 3% of growers and only about 14% of the irrigated acreage in the
region. In addition, Tier 3 growers can move to a lower tier by participating in an
approved alternative third-party project/program (determined to have a “reasonable
chance of improving water quality and/or reducing pollutant loading”) or, some cases,
simply by switching to pesticides other than diazinon or chlorpyrifos. Thus, at most,
about 3% of growers will be subject to the “more stringent” requirements of the Modified
Waiver. The vast majority of growers, 97% or more, will be subject to requirements
equal to, or less stringent than, the 2004 Waiver. And for the vast majority of growers,
the Waiver does not require any individual surface discharge monitoring or other
focused monitoring to identify the sources of exceedances or assess the effectiveness
of individual farm management practices. It is unreasonable for the Board to keep
doing the same things it has been doing and expect different resuits.

* This assumes, of course, that growers acknowledge their operations are “causing or contributing to" the
exceedance. As a practical matter, growers may deny that their operations are responsible, and point the
finger at other operations. It is not clear how the Regional Board would prove otherwise.

" The same is true of the groundwater monitoring program because even in the case of a cooperative
groundwater monitoring program that relies on representative sampling, the Waiver requires direct
sampling of the individual well level if there is a concern that nitrate concentration in the well may
approach the Maximum Contaminant Level. (See SB 7193.)
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The court is not persuaded that an adequate Waiver necessarily must include nitrogen
balancing ratios,'? broader farm plan reporting, more rigorous pesticide controls,
mandatory vegetation/riparian buffers, and/or more comprehensive tile drain monitoring.
The court simply concludes that the Modified Waiver, as currently structured, lacks
sufficient measures to meet the Basin Plan’s water quality objectives and, as a result,
the Waiver is not consistent with the Basin Plan.

b. Compliance with the NPS and Antidegradation Policies

Petitioners also argue that the Modified Waiver does not comply with the Basin Plan
because it does not comply with California’s NPS and Antidegradation Policies.

i. The NPS Polic

The Basin Plan incorporates California’s NPS Policy. (RB 9348.) As described above,
the NPS Policy requires that nonpoint source pollution control programs include the
following five “key elements:"”

12 Although the court does not find that nitrogen balance ratio targets are required to meet water quality
standards, the court fails to understand why they were not included as reportable milestones. In
eliminating the requirement, the Board bemoans the lack of reliable data on crop nitrogen uptake values.
However, the Board retained the requirement for certain Tier 3 dischargers to identify crop nitrogen
uptake values in their INMP for use in nutrient balance calculations. The Board stated that this
information is “important” to both the discharger and the professional certifying the INMP in determining
the appropriate amount of nitrogen to be applied at the farm. (SB 72092.) The Board also stated that the
practice of recording and budgeting of nitrogen application is a relatively low-cost, standard industry
practice that is widely recommended by agronomists and crop specialists and already utilized by many
growers. (SB7205.) Thus, the lack of reliable crop nitrogen uptake values does not appear to be an
impediment to nitrogen balancing. Further, if the Board currently lacks reliable crop nitrogen uptake
values, it presumably could obtain that information from growers under the Waiver. Yet the Board struck
the requirement to have crop nitrogen uptake values reported to the Board. (SB 7210.)

Likewise, it is unclear why the Board deleted in Provision 44(g) the requirement for Farm Plans to
describe the “results” of methods used to verify practice effectiveness. This is critical information that
needs to be reported to the Board. Although it doesn't necessarily have to be reported as part of the
Farm Plans, the NPS Policy requires sufficient feedback mechanisms to ensure that the Waiver is
achieving its stated purpose, and/or determine whether additional or different actions are required, For
Tier 2 and 3 dischargers, this change is arguably of little importance, because those dischargers are
required to report the information in their Annual Compliance Form. (See SB 7219.) But the change
could be important as to Tier 1 dischargers.

Nevertheless, the court realizes that these are issues that cannot be decided in a vacuum; they must be
considered in the context of the Waiver as a whole. Here, for example, instead of requiring dischargers to
report progress toward nitrogen balancing ratios, the Board imposed nitrogen application reporting
requirements. The court refuses to tell the Board what elements must be included in the Waiver. Rather,
the court shall review the Waiver as a whole and decide whether it meets legal requirements.

Page 36 of 44



KEY ELEMENT 1: An NPS control implementation program's ultimate
purpose shall be explicitly stated. Implementation programs must, at a
minimum, address NPS pollution in a manner that achieves and maintains
water quality objectives and beneficial uses, including any applicable
antidegradation requirements.

KEY ELEMENT 2: An NPS control implementation program shall include
a description of the MPs [Management Practices] and other program
elements that are expected to be implemented to ensure attainment of the
implementation program's stated purpose(s), the process to be used to
select or develop MPs, and the process to be used to ensure and verify
proper MP implementation.

KEY ELEMENT 3: Where a RWQCB determines it is necessary to allow
time to achieve water quality requirements, the NPS control
implementation program shall include a specific time schedule, and
corresponding quantifiable milestones designed to measure progress
toward reaching the specified requirements.

KEY ELEMENT 4: An NPS control implementation program shall include
sufficient feedback mechanisms so that the RWQCB, dischargers, and the
public can determine whether the program is achieving its stated
purpose(s), or whether additional or different MPs or other actions are
required.

KEY ELEMENT 5: Each RWQCB shall make clear, in advance, the
potential consequences for failure to achieve an NPS control
implementation program’s stated purposes. (RB 9417-20.)

Most nonpoint source management programs depend, at least in part, on
implementation of management practices to control nonpoint sources of pollution. (RB
9413.) Successful implementation of management programs typically requires (i)
adaptation to specific conditions, (ii) monitoring to assure practices are properly applied
and are effective in attaining and maintaining water quality standards, (jii) immediate
mitigation if practices are not effective, (iv) improvement of management practice
implementation or additional management practices when needed to resolve a
deficiency. (/bid.)

Before approving a specific NPS pollution control program, the water board must
determine there is a “high likelihood” that implementation of the program will be
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successful and attain the applicable water quality objectives, (RB 9417.) This includes
consideration of the management practices to be used and the process for ensuring
their proper implementation, as well as assessment of their effectiveness. (/bid.)

The NPS Policy recognizes that there are instances where it will take time to achieve
water quality requirements. (RB 9419.) Where a water board determines it is
necessary to allow time to achieve water quality requirements, the NPS Policy requires
the program to include specific time schedules and quantifiable milestones designed to
measure progress toward reaching the specified goals. (/bid.) A time schedule may not
be longer than that which is necessary to achieve an NPS implementation program’s
water quality objectives. (/bid.)

Adherence to best management practices does not excuse compliance with water
quality requirements. (RB 9413.) A nonpoint source polluticn control program must
include verification measures adequate to determine whether the program is meeting its
objectives, and a description of the course of action to be taken if the
verification/feedback mechanisms indicate or demonstrate the program is failing to
achieve its stated objectives. (RB 9419-20.)

The Modified Waiver does not meet the requirements of the NPS Policy because it
lacks adequate monitoring and reporting to verify compliance with requirements and
measure progress over time; specific time schedules designed to measure progress
toward reaching quantifiable milestones; and a description of the action(s) to be taken if
verification/feedback mechanisms indicate or demonstrate management practices are
failing to achieve the stated objectives. The Board has failed to show a “high likelihood"
that implementation of the Modified Waiver will be successful in attaining the applicable
water quality standards.

For these reasons, the court agrees with Petitioners that the Modified Waiver does not
comply with the NPS Policy.

i. The Antidegradation Policy

The Basin Plan also incorporates California’s Antidegradation Policy. (RB 9194, 9418,
9348.) The Antidegradation Policy is designed to protect water quality that is higher
than necessary to protect designated beneficial uses. (RB 9418.) The Policy prohibits
the degradation of “high quality” waters absent specific findings, and requires
restoration of high quality waters that have been degraded below water quality
standards. (RB 9377.)
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To permit a proposed discharge that will degrade “high quality” water, a water board
must find that the discharge (1) will be consistent with maximum benefit to the people of
the State; (2) will not unreasonably affect present and anticipated beneficial use of the
water; and (3) will not result in water quality less than that prescribed in water quality
plans and policies. In addition, the board must ensure the discharge is utilizing the
“best practicable treatment or control (BPTC)" to ensure pollution or nuisance will not
occur and that the highest quality consistent with the maximum benefit to the people of
the State will be maintained. (RB 9349, 9377-78; see also RB 8548.)

As described above, the first step in an antidegradation analysis is to determine whether
there are “high quality” waters that may be affected by discharges. If the receiving
water is high quality and an activity will discharge waste into the water, the Policy
presumes that the quality of the water will be degraded by the discharge. (AGUA,
supra, 210 Cal.App.4th at p.1272))

To determine if water is “high quality,” the Policy requires the water board to compare
the "baseline water quality” to the water quality objectives established to protect
designated beneficial uses. The baseline water quality is the “best quality of the
receiving water that has existed since 1968 . . . unless subsequent lowering was due to
regulatory action consistent with State and federal antidegradation policies.” (/d. at
p.1270.)

If the baseline water quality is equal to or less than the established water quality
objectives, the water is not “high quality” and the objectives set forth the water quality
that must be maintained or achieved. The Antidegradation Policy is not triggered.
(AGUA, supra, at p.1270.) If the baseline water quality is better than the water quality
objectives, the Policy is triggered and the baseline water quality must be “maintained” in
the absence of the findings required by the Policy. (/bid.)

The Regional Board found the Waiver to be censistent with the Antidegradation Policy
because it will “improve” water quality. (RB 8509; see also SB 7229.) Petitioners
contend that the Waiver violates the Antidegradation Policy because it allows continued
degradation of high quality waters and the Board has not made the findings required to
allow such degradation.

The court is unable to decide whether the Waiver violates the Antidegradation Policy
because the Board has failed to apply the Policy in the manner directed by the Court in
AGUA, including any consideration of whether the waters are “high quality” waters. On
remand, the Board is directed to consider whether the Waiver is consistent with the
Antidegradation Policy, as interpreted by the Court in AGUA.
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2. Does the Modified Waiver have adequate monitoring provisions?

As described above, Water Code section 13269 requires a conditional waiver of waste
discharge requirements to include monitoring requirements “designed to support the
development and implementation of the waiver program, including, but not limited to,
verifying the adequacy and effectiveness of the waiver's conditions. (Cal. Water Code §
13269(a)(2).) Additionally, monitoring results must be made available to the public.
(Ibid.) A water board may waive monitoring requirements only for discharges that “do
not pose a significant threat to water quality.” (Water Code § 13269(a)(3).) Petitioners
argue that the Modified Waiver violates section 13269 because its monitoring program
is inadequate to verify its effectiveness, and the Waiver fails to disclose adequate
monitoring data to the public.

Petitioners contend that the Modified Waiver's surface water monitoring program suffers
from two fatal flaws. First, it does not require surface discharge water quality monitoring
and reporting from all dischargers. (It only requires surface discharge monitoring from
Tier 3 dischargers, and then only for some discharges — “outfalls,” but not sheet flows.)
In all other cases, the Waiver measures receiving water pollution concentrations, rather
than actual discharges. Second, the Waiver allows dischargers to join cooperative
monitoring groups in lieu of individual monitoring.

Petitioners contend the Modified Waiver's groundwater monitoring program is equally
flawed. First, the Waiver only requires dischargers to monitor the primary irrigation well
and wells used for drinking water purposes. Growers can simply avoid identifying their
wells as “drinking water wells” to avoid having to do any monitoring. Second, the
Waiver does not require growers to sample their primary irrigation well. Instead, Tier 1
and 2 growers and growers who join cooperative groups can use existing data or
studies to estimate pollution levels. Third, the frequency of monitoring — twice the first
year and once every five years for Tier 1 and 2, once every year for Tier 3 — is
inadequate.

Respondents contend the State Board did not materially change the monitoring
standards for surface water and groundwater quality, except to make some clarifying
revisions to the cooperative groundwater monitoring provisions. Thus, Respondents
argue that Petitioners’ arguments are not properly before the court. Regardless,
Respondents contend the Waiver's monitoring provisions comply with the requirements
of the Water Code.
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Petitioners have failed to persuade the court that surface discharge monitoring of all
discharges is required — or even possible given that there are approximately 435,000
acres of irrigated land and approximately 3000 agricultural operations generating
discharges of waste. The Board struck an appropriate balance in requiring individual
surface discharge water monitoring for “high risk” dischargers, while retaining surface
receiving water monitoring for other dischargers.

Likewise, both the Water Code and the NPS Policy expressly allow the use of
cooperative or watershed-based monitoring. (RB 9414-16; Wat. Code § 13269.) While
individual monitoring might provide more information, it would be complicated, costly,
and would threaten to overwhelm Regional Board staff. The Board acted within its
discretion in generally supporting the use of cooperative or watershed-based
monitoring, and limiting individual surface discharge reporting to “high-risk” dischargers.

Petitioners have failed to show that the frequency of groundwater sampling is
insufficient, that the proposed statistical monitoring is impermissible,'® or that the Waiver
fails to disclose adequate monitoring data to the public.'

The court agrees with Petitioners, however, that the Waiver's compliance/verification
monitoring is inadequate. Because the Waiver relies on implementation of
management practices to achieve water quality standards, monitoring must be sufficient
to verify the effectiveness of the management practices that are implemented.

Problems arise when the implemented management practices are not effectively
controlling discharges of pollution. The limitations of the cooperative surface receiving
water monitoring in identifying the source of exceedances was the impetus behind the
inclusion of the individual surface water discharge monitoring for Tier 3 dischargers in
this Waiver.

The Board acknowledged the limitations of the representative monitoring approach, and
even suggested possible solutions, but failed to include the necessary changes in its
Waiver. (See SB 7198-99.) As a result, the Waiver continues to be inadequate to
identify and resolve exceedances for all but the small class of dischargers subject to
individual surface discharge monitoring.'® The Waiver does not contain adequate

" The Board's Waiver required direct sampling where the statistical method projected nitrate at half the
safe level, and repeat sampling if the statistical method projected nitrate at 80% of the safe level. The
court agrees with Petitioners, however, that the Waiver should define what it means to be "statistically
valid.”

" As discussed above, the court is troubled by the amendments to Provision 44(g) alleviating Tier 1
dischargers of the requirement to report results of methods used to verify practice effectiveness in their
Farm Plans.

®ltis noteworthy that the Board admitted that compliance monitoring was not a "primary” focus of the
Waiver's groundwater monitoring provisions. (See SB 7191.) Rather, the monitoring was focused on
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monitoring provisions to verify that management practices are effectively controlling
pollution.

3. Is the Modified Waiver in the public interest?

As described above, the Porter-Cologne Act prohibits waivers unless they are “in the
public interest.” (Cal. Water Code § 13269(a)(1).) Petitioners argue that the Modified
Waiver is not in the public interest because there is no evidence it will lead to
quantifiable improvements in water quality or arrest the continued degradation of the
Central Coast Region's waters. The court agrees, for the reasons stated above.

C. Did the Board abuse its discretion by excluding the U.C. Davis report?

Recognizing a need to protect the public health by preventing or reducing the
contamination of groundwater, the California Legislature appropriated about fifty million
dollars for grants for projects to protect public health by preventing or reducing the
contamination of groundwater that serves as a major source of drinking water for a
community. (Water Code § 83002(b)(2)(D).)

Of this amount, two million dollars was appropriated for pilot projects in the Tulare Lake
Basin and the Salinas Valley focusing on nitrate contamination. The stated purpose of
the pilot projects was to identify sources of groundwater nitrate contamination; estimate
the proportionate contributions to such contamination by source and category of
discharger; identify and analyze options to reduce nitrate levels and prevent continuing
nitrate contamination and the estimated costs associated with such options; identify
methods and costs to treat nitrate contaminated groundwater for use as drinking water;
identify methods and costs to provide an alternative water supply to affected
communities; and identify potential funding sources to pay for treatment or alternative
drinking water supplies. (Water Code § 83002.5.)

In June 2010, the State Board selected experts at the University of California, Davis, to
study the causes of, and solutions for, nitrate contamination in the Salinas Valley. The
final U.C. Davis Report was published on March 13, 2012.

On March 15, 2012, Petitioner Monterey Coastkeeper attempted to introduce the Report
during the public hearing on the 2012 Waiver. The Regional Board declined, stating

monitoring drinking water quality. This is telling. The monitoring required by the Waiver may be
adequate for the purpose of monitoring drinking water quality, but it is not sufficient for the purpose of
verifying the effectiveness of implemented management practices.
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that the Report was submitted too late to be included in the administrative record. (RB
8130-32.)

After Petitioners and the agricultural interests filed their petitions for administrative
review with the State Board, however, the Regional Board requested the State Board to
take official notice of the U.C. Davis Report. (SB 7163.) The State Board recognized
the “significance of the information and analysis contained in the Report,” but declined
to take official notice of it, stating:

[Flor the short-term purposes of resolving the Petitions, we find that the
administrative record aiready before us contains sufficient evidence of the
impact of agricultural practices on drinking water in the Central Coast
region as well as practices that may ameliorate the problem. (/bid.)

The State Board committed to convene an expert panel to consider the findings of the
Report and assess agricultural nitrate control practices. (/bid.)

While Petitioners recognize the Board has discretion to decide whether to accept
additional evidence, Petitioners contend that the Board abused its discretion in refusing
to consider the U.C. Davis Report because it is unique, highly relevant, and the most
current scientific information available addressing groundwater contamination in the
Salinas Valley.

Respondents contend the Board appropriately declined to consider the U.C. Davis
Report because it was not published until the day before the Regional Board adopted
the 2012 Waiver, was not part of the administrative record, and was cumulative of other
evidence already in the record (including a PowerPoint presentation of the draft U.C.
Davis Report itself). Instead, the State Board appropriately committed to convene an
expert panel to consider fully the findings of the U.C. Davis Report.

The court is not persuaded that the Board abused its discretion in refusing to admit the
U.C. Davis Report. However, on remand the Board is directed to reconsider whether
the Report should be admitted into the record.

D. Did the Board violate CEQA by failing to undertake additional envircnmental
review before adopting its final Order?

Petitioners’ final contention is that the State Board violated CEQA by making substantial
changes to the 2012 Waiver without conducting supplemental environmental review.
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Respondents contend the Modified Waiver did not constitute a substantial change to the
2012 Waiver such that it required additional environmental review.

While the court is not persuaded that the Board's incremental changes to the Waiver
necessarily required a Subsequent EIR, it is possible that some additional
environmental review was required to address the changes to the Waiver since
preparation of the Regional Board's SEIR, which was based on the 2010 Draft Waiver.
On remand, the Board is directed to consider what, if any, supplemental review may be
required to comply with CEQA in connection with the Waiver,

VII.
Disposition

For the reasons described above, the court shall grant the petition and issue a
peremptory writ of mandate compelling Respondent State Board to set aside its Order
No. WQ 2013-0101 and reconsider the Conditional Waiver of Waste Discharge
Requirements (Order No. R3-2012-0011) and related Monitoring and Reporting
Program (Order Nos. R3-2012-0011-01, R3-2012-0011-02, and R3-2012-0011-03).
The State Board may choose to allow the Modified Waiver to remain in effect on an
interim basis while the State Board takes action to formulate a new waiver consistent
with this ruling.

Counsel for Petitioners is directed to prepare a formal judgment and writ (consistent
with this ruling); submit them to opposing counsel for approval as to form; and thereafter
submit them to the court for signature and entry of judgment in accordance with Rule of
Court 3.1312.

Dated: August 10, 2015

Cam;ornla Superlor Court Judgs
County of Sacramento
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