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ITEM:	8





SUBJECT:	TXI/Pacific Custom Materials, Inc., Port Costa, Contra Costa County - Hearing to Consider Imposition of Administrative Civil Liability for Violation of Waste Discharge Requirements and Discharge of Sediment to Bull Valley Creek and to Carquinez Strait





CHRONOLOGY:	TXI/Pacific Custom Materials (discharger), on July 1, 1996, applied for coverage under the State’s General Permit to Discharge Stormwater Runoff from an Industrial Activity.





DISCUSSION:	On October 27, 1999, Board staff inspected the discharger’s quarry and aggregate production facility for compliance with the General Permit.  Based on that inspection, staff issued a Notice to Comply (NTC).  While the discharger responded that it intended to comply with the NTC, further staff inspections during the 1999-2000 wet season, indicated that it implemented only minor control measures in response to the NTC and did not maintain those measures it installed.  The discharger responded to staff’s subsequent Notice of Violation in July 2000 with a plan to implement a stormwater management system that would comply with the General Permit.  However, even though staff immediately accepted this plan, the discharger decided not to implement it.  As of May 2001, significant compliance with the General Permit had been achieved, but not fully completed.   





	Based on this non-compliance with the General Permit and the NTC, on July 5, 2001, the Executive Officer issued Complaint No. 01-004 (Appendix A) notifying the discharger of this Board’s intention to issue administrative civil liability for its violations.  The Complaint alleges that the discharger failed to adequately and effectively prevent pollution of Carquinez Strait and its tributaries during the 1999/2000 rainy season.  





	The Complaint proposes a liability of $113,200, which includes staff costs of $12,000 and a minimum $92,000 economic benefit enjoyed by the discharger for failing to fully comply with the General Permit and the NTC in a timely manner.  This economic benefit includes rental of temporary pollution prevention equipment, appropriate monitoring, and costs for implementation of control measures other than equipment costs.  The full basis for the liability is described in the staff report to the Complaint (Appendix B).  The discharger indicated that it wished to contest the Complaint.  As such, it requested, and the Board accepted, that the Board hear the item at the September Board meeting.





	The Board has two enforcement options in this matter:  impose ACL by Order (Tentative Order - Appendix C) or refer the matter to the Attorney General (Tentative Resolution - Appendix D).  While the Tentative Order specifies a liability of $113,200, as originally contained in the Complaint, the Board has the option to raise or lower the amount of liability.  The Water Code requires that any liability imposed must, at a minimum, recover the discharger’s economic benefit. 





	The discharger, in its September 7, 2001, response to the complaint (Appendix E), indicates that it felt its storm drain system, constructed in 1965, was adequate, as evidenced by a 1990 Board staff inspection.  However, that inspection only evaluated compliance with a 1979 Board order, and did not consider compliance with the General Permit, initially issued in 1992.  The discharger further alleges that any violations of the General Permit were Tosco’s, its neighbor, responsibility.  This argument, first presented in a meeting between the discharger and Board staff on August 28, 2001, has no basis, as described in the staff response (Appendix F).  Finally, the discharger feels imposition of liability is inequitable, as it has just recently spent money to comply with the General Permit.  While staff never indicates exactly how a discharger must comply, it was the discharger’s responsibility to take whatever action necessary to comply with the General Permit at the time it filed its Notice of Intent to comply in 1996.  In this instance, it is inequitable that this discharger remained out of compliance for so long while other dischargers subject to the General Permit have been in compliance.





RECOMMEN-


DATION:	Staff will have a recommendation following the hearing.
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APPENDIX:	A.  ACL Complaint No. 01-004


	B.	Staff Report for the Complaint


 	C. 	Tentative Order – Imposing Civil Liability


Tentative Resolution – Referral to Attorney General 


Discharger’s Response to the Complaint


Staff Response to Discharger’s Submittal
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