 CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION

ORDER No.: R2-2004-0057

WASTE DISCHARGE REQUIREMENTS and WATER QUALITY CERTIFICATION FOR:

EAST BAY REGIONAL PARK DISTRICT 

REGIONAL MAINTENANCE ACTIVITIES, ALAMEDA AND CONTRA COSTA COUNTIES

The California Regional Water Quality Control Board, San Francisco Bay Region, hereinafter the Board, finds that:

1. The East Bay Regional Park District (hereinafter Discharger) proposes to conduct maintenance activities in at least 65 regional parks that involve culvert replacement, maintenance of existing structures, road crossings, bank stabilization, maintenance dredging and minor discharges of fill material.  On April 10, 2002 and with subsequent submittals of May 29, 2003, July 23, 2003, January 30, 2004, and April 7, 2004, the Discharger applied to the Board for Water Quality Certification under Section 401 of the Clean Water Act.  The purpose of the maintenance activities is to provide safe access by the public and emergency vehicles, and to restore and maintain natural resources.  Obtaining timely regulatory agency approval for identified maintenance needs is critical especially in heavy rainfall years.  

2. The issuance of Waste Discharge Requirements (WDRs) and Water Quality Certification (WQC) serves to govern the Discharger’s various maintenance activities for the purpose of alleviating local flood damage problems, protecting fish and wildlife, and addressing public safety concerns in an environmentally responsible manner.

3. The need for specific projects covered by this Order is normally the result of stormwater related erosion, channel down-cutting and sedimentation problems resulting from high stream flow events.  Generally, some 30-50 maintenance projects covered by this Order are completed annually.  Activities that constitute routine maintenance activities are summarized in Attachment “A” and consist of the following main categories: 

· Natural stream crossings

· Removing and replacing culverts

· Stabilizing creek banks

· Maintenance dredging of ponds and lakes

· Pond restoration and enhancement

4. The majority of the Discharger’s routine maintenance activities projects consists of improving existing conditions and enhancing habitat for aquatic species such as cattail removal from choked out water bodies, removing and replacing dysfunctional culverts, and removing stream obstructions and barriers.  Overall, this proposal represents a “self-mitigating” plan for habitat enhancement.  

5. For the duration of the five-year permit, the District will restore 12-15 currently dry pond sites.  These proposed restoration sites are within the current distributional range of the California red-legged frog, California tiger salamander and/or Western pond turtle and will be enhanced to provide additional permanent habitat for these special status species.  In addition, restored sites will provide long-term habitat for a variety of other aquatic species.  Restoring and/or creating permanent aquatic habitat will more than compensate for the small-scale temporary cumulative impacts associated with the various routine maintenance projects.  

6. Any unused restoration credits that accrue can be used for future routine maintenance projects determined to have temporary impacts. 

7.
The Board, on June 21, 1995, adopted, in accordance with Section 13240 et. Seq. of the California Water Code, a revised Water Quality Control Plan, San Francisco Bay Basin (Basin Plan).  The State Water Resources Control Board and the Office of Administrative Law approved this updated and consolidated revised Basin Plan on July 20, 1995, and November 13, 1995, respectively.  A summary of revisions to regulatory provisions is contained in 23 CCR §3912.  The Basin Plan defines beneficial uses and water quality objectives for waters of the State, including surface waters and groundwaters.  This Order is in compliance with the Basin Plan.

8.
The Discharger has contacted the California Department of Fish and Game (CDF&G) concerning the proposed maintenance activities.  A Memorandum of Understanding (MOU) No. R3-2001-0623 dated July 31, 2001has been created between CDF&G and the Discharger regarding streambed alteration notification and routine maintenance activities subject to State Fish and Game Code Section 1601.

9.
The Army Corps of Engineers issued a Regional General Permit (RGP) No. 23394S on August 28, 1998 to the Discharger authorizing various maintenance activities associated with the following Nationwide Permits (NWP):

a. NWP 3, Maintenance

b. NWP 13, Bank Stabilization

c. NWP 14, Linear Transportation Projects

d. NWP 18, Minor Discharges

e. NWP 19, Minor Dredging

f. NWP 31, Maintenance of Existing Flood Control Facilities

g. NWP 37, Emergency Watershed Protection and Rehabilitation

The description of the type of work considered for each NWP listed above is provided in the June 7, 2000 U.S. Army Corps of Engineers document entitled:  “Final Notice of Issuance, Re-issuance, and Modification of Nationwide Permits.”

10.
The U.S. Fish and Wildlife Service (USFWS) in a correspondence date August 7, 1998 (File No. 1-1-98-I-1647) concurred with the Army Corps of Engineers’ (File No. 23394S) determination that the Discharger’s regional maintenance activities are not likely to adversely affect the federally threatened California red-legged frog (Rana aurora draytonii).  The USFWS further finds that unless new information reveals effects of the proposed activities that may affect listed species in a manner or to the extent not considered, or new species or critical habitat is designated that may affect the proposed activities, no further action pursuant to the Endangered Species Act of 1973, as amended, is necessary.

11.
Wetlands associated with creeks, streambeds, basins and stock ponds will be temporarily impacted in some cases, and will require appropriate mitigation.    

12.
The goals of the California Wetlands Conservation Policy (Governor’s Executive Order W-59-93, signed August 23, 1993) include ensuring no “overall loss”, and achieving a “long-term net gain in the quantity, quality, and permanence of wetlands acreage and values…”.   

13.
Senate Concurrent Resolution No. 28 states that, “It is the intent of the legislature to preserve, protect, restore, and enhance California’s wetlands and multiple resources which depend on them for the benefit of the people of the State”. 

14.
Section 13142.5 of the California Water Code requires that “Highest priority shall be given to improving or eliminating discharges that adversely affect …  Wetlands, estuaries, and other biologically sensitive areas”. 

15.
The Discharger has certified in a correspondence dated April 10, 2003, that the proposed maintenance activities are categorically exempt from the California Environmental Quality Act (CEQA) Guidelines.  

The action to adopt WDRs and WQC for the regional maintenance activities is exempt from the provisions of CEQA, in accordance with the following:  

· Section 15301 for the operation, repair maintenance, or minor alteration of existing structures, facilities, mechanical equipment, or topographical features involving negligible or no expansion of use; 

· Section 15302 for the replacement or reconstruction of existing structures and facilities on the same site having substantially the same purpose and capacity; 

· Section 15303 for new construction of limited to small new facilities including installation of small, new equipment and facilities in small structures, and conversion of the use of small existing structures; 

· Section 15304 for minor alterations in the condition of the land, water, and/or vegetation which do not involve removal of healthy, mature, scenic trees, except for forestry or agricultural purposes.  This includes grading on land with a slope of less 10 percent, except in a waterway, wetland, officially designated scenic area, or officially mapped areas of severe geological hazard.  This also includes new gardening, landscaping, minor trenching and filling, maintenance dredging and filling of earth into previously excavated land with compatible material; and 

· Section 15311 for the construction or placement of minor structures accessory to existing facilities.

16.
Pursuant to Title 23, California Code of Regulations Sections 3857 and 3859, the Board is issuing WDRs.  

17.
The Board has notified the Discharger and interested agencies and persons of its intent to prescribe WDRs and WQC for this discharge.

18.
The Board, in a public meeting, heard and considered all comments pertaining to the discharge.

IT IS HEREBY ORDERED that the East Bay Regional Park District (Discharger), in order to meet the provisions contained in Division 7 of the California Water Code and regulations adopted thereunder, shall comply with the following:

A.
Discharge Prohibitions

1. The direct discharge of wastes (including dredged sediment) to surface waters or their tributaries is prohibited.


2. Dredged material shall remain within designated upland disposal areas at all times.

3. Any maintenance or dredge and disposal activity subject to these requirements shall not cause a nuisance as defined in Section 13050(m) of the California Water Code.


4. The discharge of silt, sand, clay or other earthen materials from any vicinity in quantities sufficient to cause deleterious bottom deposits, turbidity, or discoloration in surface waters or to unreasonably impact or threaten to impact beneficial uses is prohibited. 
B.

Receiving Water Limitations


1. The discharge of waste shall not cause the following conditions to exist in waters of the State at any place:

a.
Floating, suspended or deposited macroscopic particulate matter or foam in concentrations that cause nuisance or adversely affect beneficial uses. 

b.
Alteration of temperature, turbidity, or apparent color beyond present natural background levels; 

c.
Visible floating, suspended, or deposited oil or other products of petroleum origin; and

d.
Toxic or other deleterious substances to be present in concentrations or quantities which will cause deleterious effects on wildlife, waterfowl, or other aquatic biota, or which render any of these unfit for human consumption, either at levels created in the receiving waters or as a result of biological concentration. 

2.
The discharge of waste shall not cause the following limitations to be exceeded in waters of the State at any place within 1 foot of the water surface:

a.
Dissolved Oxygen:
5.0 mg/l minimum.  When natural factors cause lesser concentrations, then this discharge shall not cause further reduction in the concentration of dissolved oxygen.

b.
Dissolved Sulfide:  0.1 mg/l, maximum.


c.
pH:
A variation of natural ambient pH by more than 0.5 pH units.

d.
Unionized Ammonia:  0.025 mg/l as Nitrogen, annual median; and


0.16 mg/l as Nitrogen, maximum.

e.
Nutrients:  Waters shall not contain biostimulatory substances in concentrations that promote aquatic growths to the extent that such growths cause nuisance or adversely affect beneficial uses.

3.
Turbidity of the waters of the State, as measured in NTUs shall not increase above background levels by more than the following:

Receiving Waters Background


Incremental Increase

(  50  units




( 5 units

(  50 units




10% of background, maximum 

4.
The groundwater shall not be degraded as a result of maintenance activities or sediment disposal.



C.
Provisions

1. The Discharger shall comply with all the Prohibitions, Receiving Water Limitations, and Provisions of this Order immediately upon adoption of this Order or as provided below.  Requirements prescribed by this Order supersede the requirements prescribed by Order No. 98-063.  Order No. 98-063 is hereby rescinded upon the effective date of this Order.

2. The Discharger shall be restricted to maintenance activities summarized in Attachment A that are related to the following NWPs for the purpose of this Order: 

· NWP 3, Maintenance

· NWP 13, Bank Stabilization

· NWP 14, Linear Transportation Projects

· NWP 18, Minor Discharges

· NWP 19, Minor Dredging

· NWP 31, Maintenance of Existing Flood Control Facilities

· NWP 37, Emergency Watershed Protection and Rehabilitation


The description of the type of work considered for each NWP listed above is provided in the June 7, 2000 U.S. Army Corps of Engineers document entitled:  


“Final Notice of Issuance, Re-issuance, and Modification of Nationwide Permits.”

3.
The Discharger shall submit separate water quality certification applications for 


activities that do not meet the criteria for the regional maintenance activities summarized in Attachment A, as well as, the NWPs listed in Provision C.2.  

4.
The Discharger shall comply with all applicable Best Management Practices (Attachment B) while conducting the various maintenance activities.

5. The Discharger shall comply with all applicable items of the Self Monitoring Program (Attachment C).

6. Any compensatory mitigation (restoration) activities, shall be reported in the  quarterly routine maintenance project reports.  In addition, the number, location, and nature of restoration sites including pre-construction and post-construction photographs of restored sites shall be submitted as part of the annual report due on February 15th each year. 

7.
The Discharger shall adhere to the conditions of MOU No. R3-2001-0623 entered into between the Discharger and the CDF&G regarding streambed alteration notification and routine maintenance activities in the Discharger’s watersheds.

8.
The Discharger shall submit separate applications for water quality certification for any single wetland impact to a waterbody or wetland fill greater than 0.05 acre and for any dredging activity of more than 200 cubic yards per site per year.


9.
The Discharger shall file with the Board annual reports performed according to the SMP approved by this Order or issued by the Executive Officer.  

10. No equipment shall be operated in stream channels where there is flowing or standing water.  

11.
The Discharger shall implement bioengineering methods as the preferred methodology for bank stabilization projects; consequently, a rationale for each instance of utilizing an alternate more hardened bank stabilization method must be stated and discussed in the annual report due by February 15th annually.   


12.
Temporary road crossings primarily for emergency use such as for the passage of heavy equipment for fire suppression shall be graded carefully to preclude the discharge of rock into flowing or standing water.  The rock and gravel being graded shall not be removed from the streambed.  

13.
The Discharger shall ultimately dispose of dewatered dredged material at a permitted landfill or approved upland silt disposal site.

14.
The Discharger is considered to have full responsibility for correcting any and all problems, which arise in the event of a failure resulting in an unauthorized release of waste or wastewater.

15.
The Discharger shall permit the Board or its authorized representative, upon presentation of credentials:

a. Entry on to the premises on which wastes are located or in which records are kept.

b. Access to copy any records required to be kept under the terms and conditions of this Order.

c. Inspection of any treatment equipment, monitoring equipment, or monitoring method required by this Order.

d. Sampling of any discharge or surface water covered by this Order.

16. The following standard conditions apply to this Order:

a. Every certification action is subject to modification or revocation upon administrative or judicial review, including review and amendment pursuant to CWC Section 13330 and 23 CCR Section 3867.

b. Certification is not intended and shall not be construed to apply to any activity involving a hydroelectric facility and requiring a Federal Energy Regulatory Commission (FERC) license or an amendment to a FERC license unless the pertinent certification application was filed pursuant to 23 CCR Section 3835(b) and that application specifically identified that a FERC license or amendment to FERC license for a hydroelectric facility was being sought.

c.
Certification is conditioned upon total payment of any fee required pursuant to 23 CCR Section 3833 and owned by the Discharger.

17.
An annual fee for Waste Discharge Requirements pursuant to Section 13260 of the California Water Code is required.

18.
These Requirements do not authorize commission of any act causing injury to the property of another or of the public; do not convey any property rights; do not remove liability under federal, state or local laws, regulations or rules of other programs and agencies nor do these Requirements authorize the discharge of waste without appropriate permits from other agencies or organizations.

19.
The Discharger shall obtain all the necessary approvals and/or permits for any project from the applicable government agencies, including the state Department of Fish and Game, U.S. Fish and Wildlife Service, and Corps prior to the commencement of any project.

20. This Order may be modified, or alternatively, revoked or reissued, prior to the expiration date to incorporate applicable amendments of the Basin Plan approved by the State Water Resources Control Board.

21.
This Order expires on July 21, 2009.  The Discharger must file a Report of Waste Discharge in accordance with Title 23, California Code of Regulations, not later than 180 days in advance of such date as application for reissuance of waste discharge requirements.

I, BRUCE H. WOLFE, Executive Officer, do hereby certify that the foregoing is a full, true and correct copy of an Order adopted by the California Regional Water Quality Control Board, San Francisco Bay Region, on July 21, 2004.







_________________







BRUCE H. WOLFE







Executive Officer

Attachments:

A:  Activities that Constitute Routine Maintenance

      in the Discharger’s Watersheds



B:  Best Management Practices (BMPs)

C:  Self-Monitoring Program (SMP)
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