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PUBLIC NOTICE:


Written Comments

 Interested persons are invited to submit written comments concerning this draft permit.

 Comments must be submitted to the Regional Board no later than 12:00 p.m. on September 7, 2004.  
 Send comments to the Attention of Linda Rao.

Public Hearing

 The draft permit will be considered for adoption by the Board at a public hearing during the Board’s regular monthly meeting at: Elihu Harris State Office Building, 1515 Clay Street, Oakland, CA; 1st floor Auditorium.  

 This meeting will be held on:

September 15, 2004, starting at 9:00 am.


Additional Information

 For additional information about this matter, interested persons should contact Regional Board staff member:  Ms. Linda Rao, Phone: (510) 622-2445; email: LCR@rb2.swrcb.ca.gov

This Fact Sheet contains information regarding the amendment of waste discharge requirements and National Pollutant Discharge Elimination System (NPDES) permit for Doug Hayes, dba The California Abalone Company (the Discharger).  The Fact Sheet describes the factual, legal, and methodological basis for the sections addressed in the proposed permit and provides supporting documentation to explain the rationale and assumptions used in deriving the effluent limitations.

I. INTRODUCTION

The Discharger applied to the Board for the reissuance of waste discharge requirements and a permit to operate its business in waters of the State and the United States under the National Pollutant Discharge Elimination System (NPDES).  The application and Report of Waste Discharge are dated March 17, 2003.
The Discharger owns and operates the California Abalone Company located in the Pillar Point Harbor (Harbor), located at in western San Mateo County, California.  The precise coordinates for The California Abalone Company are: southeast corner-Lat. 37.547N/Long. 122.568W; northeast corner-Lat. 37.552N/Long. 122.576W; northwest corner- Lat. 37.529N/Long. 122.610W; southwest corner-Lat. 37.525N/Long. 122.504W.  The San Mateo County Harbor District has a legislative grant from the State of California that allows the Harbor to lease areas consistent with requirements of commerce and navigation. The Coastal Act provides for the protection of commercial fishing and recreational boating and provides that existing boating harbor space shall not be reduced unless the demand for such facilities no longer exists. Therefore, this Permit does not address the issue of harbor space because the Harbor District and California Coastal Commission are the agencies with regulatory jurisdiction in this matter.

The Discharger’s abalone operation is a “pass-through” aquaculture system through which water, driven by currents and tides, passes naturally through submerged cages.  The Discharger neither collects nor discharges water through a manmade conveyance.  

To account for potential dissolved oxygen concerns raised by the Harbor District and the Coastal Commission in 1998, the previous 1998 NPDES Permit required the Discharger to phase-in the growth of its abalone operation, and included water quality monitoring requirements for physical and chemical attributes, and extensive benthic invertebrate sampling and several baseline studies.  In this Order, the discharger has projected that it may grow a maximum of 500,000 abalone in the Harbor.  Thus, the 500,000 abalone production level is significantly lower than the 5.20 million abalone estimated to be grown total among four operators in Pillar Point in 1998.

This permit continues two major requirements from the 1998 permit.  These are: 1) no release of abalone infected by the sabellid worm, and 2) Sampling of D.O., and sediment/infauna.  In 1998, the Discharger’s company name was Pacific Offshore Farms.

Sabellid Polychaete Worm:  The Discharger’s Coastal Development Permit (E98-17) Special Condition #4 reads:  
             “Approved Transfer and Inspection Procedures.  Pacific Offshore Farms 

             Shall only obtain stock from (1) a facility that has been certified by the CDFG as

             “sabellid-free”, or (2) a new facility that has applied for sabellid-free certification

             and that uses wild broodstock, each of which have been inspected by the CDFG and

             found to be free of sabellids prior to introduction to the facility. Prior to issuance of

             this permit, Pacific Offshore Farms shall submit to the executive evidence

that its source facilities “meet one of the above-listed criteria”.  Also included is the requirement that “ Pacific Offshore Farms shall fully adhere to the transfer and inspection procedures contained in Appendix B, with the following additional requirement:  If a sabellid infestation is Detected, Pacific Offshore Farms shall immediately remove the cage or container in which the infested animal was found.”  

Monitoring of Parameters as Indicators of effects on Benthic Fish Communities: Monitoring of benthic fish populations was originally recommended as part of the 1996 Mitigated Negative Declaration for the project (San Mateo County Harbor District, 1996).  At that time, based on comments received from CDFG, Coastal Commission, and NOAA, it was determined that monitoring of dissolved oxygen concentrations, benthic infauna, and bottom sediment would provide a suitable index of how the proposed facility could effect benthic fish communities residing in the harbor. Also, because benthic fish species assemblage and populations vary greatly under existing conditions, it would likely be very difficult to detect statistically significant changes in populations that could be attributed directly to the aquaculture operation. Therefore fish population monitoring was not required as part of this permit.  Tom Moore, of CDFG, concurs with this continued approach to monitoring.  

II. GENERAL RATIONALE AND REGULATORY BASES

Water quality objectives (WQOs), water quality criteria (WQC), receiving water limitations, and calculations contained in this Order are based on:

· The Regional Board’s June 21, 1995 Water Quality Control Plan San Francisco Bay Basin (Region 2) (the Basin Plan);

· applicable Federal Regulations [40 CFR Parts 122 and 131, and Appendix C to 40 CFR part 122.24; 

· Porter-Cologne Water Quality Control Act, California Water Code.

· Regional Board staff’s Best Professional Judgment (BPJ), as defined by:

· the Basin Plan

· USEPA Region 9 February 1994 Guidance For NPDES Permit Issuance;

· Pre-publication Final effluent guidelines for the “Concentrated Aquatic Animal Production Point Source Category” (40 CFR 451) signed by the EPA administrator on June 30, 2004, and expected to be promulgated by October 2004.  
III. SPECIFIC RATIONALE

Several specific factors affecting the development of limitations and requirements in the proposed Order are discussed as follows:

A. Basis for Prohibitions
1. Prohibition A.1 (Maximum of 500,000 abalone) is unchanged from the previous permit and is based upon the Discharger’s maximum proposed in its March 2003 NPDES application.  

2. Prohibitions A.2 (Discharge of infected abalone) is based on the Board’s Discharge Prohibition for Exotic Species (Finding No. 16) The prohibition is also consistent with the Discharger’s CCC Permit (E-98-17).  Additionally, discharge of any biota listed in California Code of Regulations Title 14, Section 245 (Aquaculture Disease Control Regulations), or referenced in Part a.8 of the same section, which is not indigenous to the California Coast is prohibited.  

3. Prohibition A.3 (Pesticides, pharmaceuticals, biocides) is based in part on the Central Coast Regional Board’s aquaculture permits (R3-2002-0057, R3-2002-0076) and BPJ based on BMPs recommended by the U.S. EPA.

4. Prohibition A.4 (Disposal of waste-by products) is based on BMPs recommended by the Central Coast Regional Board’s abalone aquaculture permits (listed in A.3 above) and BMPs recommended by the U.S. EPA.
B. Basis for Receiving Water Limitations
1. Receiving Water Limitations B.1:  (D.O.) is unchanged from the previous permit and is based on the Basin Plan (Chapter 3, pg. 3-3).
2. Receiving Water Limitation B.2 (pH):  This limitation is unchanged from the previous permit. The limitation is based on the Basin Plan (Chapter 3, page 3-3, and Table 4-2).  

3. Receiving Water Limitation B.3 (Total dissolved solids)  This limitation is unchanged from the previous permit. The limitation is based on the Basin Plan (Chapter 3, page 3-3).

4. Receiving Water Limitation B.4 (deposition of substances).  This limitation is unchanged from the previous permit. The limitation is based on the Basin Plan (Chapter 3, page 3-3).

C.
Basis for Provisions
i) Provisions C.1.a-c (Receiving Water Monitoring) is based on Best Professional Judgment (BPJ) as determined by (1) the previous permit, (2) Central Coast Regional Board’s aquaculture permits (R3-2002-0057, R3-2002-0076), and (3) personal communication with staff from the CCC (John Dixon) and of the CDFG (Tom Moore).

ii) Provision C.2 (Annual Sediment Monitoring Surveys).  These are required to follow-up from the initial Baseline Sediment and Benthic Infaunal Survey previously required in the Previous permit (98-055) and conducted by the Discharger.  Staff of the CDFG (Tom Moore) and CCC (John Dixon) report that this continued monitoring is critical to evaluate possible long-term changes in sediment that may impact benthic infaunal community structure.  

iii) Provision C.3 (Intensive monitoring in response to a water quality concern) is based on BPJ as determined by personal communication with staff from the CCC (John Dixon) and of the CDFG (Tom Moore).
iv) Provision C.4 (Reporting requirements) This provision is based on California Water Code, Division 7 Water Quality, Chapter 5.5, Section 13383 Monitoring Requirements. 

v) Provision C.5 (Self-Monitoring Plan) The Discharger is required to conduct receiving water monitoring in the vicinity of the facility in order to evaluate compliance with permit conditions.  Monitoring requirements are given in the Self Monitoring Program (SMP) of the Permit.  This provision requires compliance with the SMP, and is based on 40 CFR 122.44(i), 122.62, 122.63 and 124.5.   The SMP is a standard requirement in almost all NPDES permits (including this Order) issued by the Board.  In addition to containing definitions of terms, it specifies general sampling/analytical protocols and the requirements of reporting of spills, violations, and routine monitoring data in accordance with NPDES regulations, the California Water Code, and Board’s policies.  It defines the sampling stations and frequency, pollutants to be monitored, and additional reporting requirements.  Pollutants to be monitored include all parameters for which receiving water limitations are specified 

vi)   Provision C.6 (Best Management Practices) is based on BPJ as referencing the Central Coast Regional Board’s aquaculture permit (R3-2002-0057) and on BMPs recommended by the U.S. EPA.

vii) Provision C. 7 (Authorized representatives) This provision is based on California Water Code, Division 7 Water Quality, Chapter 4, Article 4, Section 13267 Investigations; Inspections; and Chapter 5.5, Section 13383 Monitoring Requirements.
viii) Provision C.8 (Change in Control or Ownership):  This provision is based on 40 CFR 122.61.

ix) Provision C.9 (Permit Reopener): This provision is based on 40 CFR 123.

  x) 
Provision C.10 (Effective Date of NPDES Permit/U.S. EPA concurrence): This provision is based on  40 CFR 123. and California's Memorandum of Agreement with U.S. E.P.A

  xi)
Provision C.11 (Order Permit Expiration and Reapplication):  This provision is based on 40 CFR       122.46(a).

IV. WASTE DISCHARGE REQUIREMENT APPEALS 

Any person may petition the State Water Resources Control Board to review the decision of the Board regarding the Waste Discharge Requirements.  A petition must be made within 30 days of the Board public hearing.
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