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Fact Sheet — Requirements for Submitting Technical Reports
Under Section 13267 of the California Water Code

What does it mean when the Regional Water
Board requires a technical report?

Section 13267 of the California Water Code
provides that “...the regional board may require that
any person who has discharged, discharges, or who is
suspected of having discharged or discharging, or
who proposes to discharge waste...that could affect
the quality of waters...shall furnish, under penalty of
perjury, technical or monitoring program reports
which the regional board requires.”

This requirement for a technical report seems to
mean that I am guilty of something, or at least
responsible for cleaning something up. What if
that is not so?

The requirement for a technical report is a tool the
Regional Water Board uses to investigate water
guality issues or problems. The information provided
can be used by the Regional Water Board to clarify
whether a given party has responsibility.

Are there limits to what the Regional Water
Board can ask for?

Yes. The information required must relate to an
actual or suspected or proposed discharge of waste
(including discharges of waste where the initial
discharge occurred many years ago), and the burden
of compliance must bear a reasonable relationship to
the need for the report and the benefits obtained. The
Regional Water Board is required to explain the
reasons for its request.

What if | can provide the information, but not by
the date specified?

A time extension may be given for good cause. Your
request should be promptly submitted in writing,
giving reasons.

! All code sections referenced herein can be found by going to
www.leginfo.ca.gov.

Are there penalties if | don’t comply?

Depending on the situation, the Regional Water
Board can impose a fine of up to $5,000 per day, and
a court can impose fines of up to $25,000 per day as
well as criminal penalties. A person who submits
false information or fails to comply with a
requirement to submit a technical report may be
found guilty of a misdemeanor. For some reports,
submission of false information may be a felony.

Do | have to use a consultant or attorney to
comply?

There is no legal requirement for this, but as a
practical matter, in most cases the specialized nature
of the information required makes use of a consultant
and/or attorney advisable.

What if | disagree with the 13267 requirements
and the Regional Water Board staff will not
change the requirement and/or date to comply?
You may ask that the Regional Water Board
reconsider the requirement, and/or submit a petition
to the State Water Resources Control Board. See
California Water Code sections 13320 and 13321 for
details. A request for reconsideration to the Regional
Water Board does not affect the 30-day deadline
within which to file a petition to the State Water
Resources Control Board.

If I have more questions, whom do | ask?
Requirements for technical reports include the name,
telephone number, and email address of the Regional
Water Board staff contact.

Revised January 2014
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May 16, 2017

CIWQS Place ID: 827001 (YAN)
Jean A. Porlier and Joan L. Boblitt Certified Mail No. 7015 3010 0000 1554 6615
1616 Landes Court Return Receipt Requested
Modesto, CA 95350
William Vidalin Certified Mail No. 7015 3010 0000 1554 6622
11477 San Roberto Drive Return Receipt Requested
Goodyear, AZ 85338
Robert Vidalin Certified Mail No. 7015 3010 0000 1554 6639
3680 Las Colinas Road Return Receipt Requested
Livermore, CA 94551
Timothy Starkweather Certified Mail No. 7015 3010 0000 1554 6653
3656 Las Colinas Road Return Receipt Requested

Livermore, CA 94551

Also sent via email: japO@att.net, joanboblitt@yahoo.com, wev121752@yahoo.com,
robertvidalin@hotmail.com, twstark@aol.com

Subject: Transmittal of Cleanup and Abatement Order No. R2-2017-1021 for
Unpermitted Placement of Fill into Wetlands, Las Colinas Road,
Livermore Site, Alameda County

Dear Dr. Starkweather, Mses. Porlier and Boblitt, and Messrs. Vidalin and Vidalin:

Enclosed is Cleanup and Abatement Order No. R2-2017-1021 (Order) requiring you to clean up
and abate the unauthorized discharge of fill into wetlands at Alameda County Assessor Parcel
Numbers 902-0008-005-05 and 902-0008-005-09 (Site). The first step for you to comply with
the Order is to consult with staff of the Regional Water Quality Control Board, San Francisco
Bay Region (Regional Water Board), to expedite submittal and implementation, upon approval
by the Executive Officer, of a plan to restore the designated beneficial uses of the wetlands on
the Site and remove the fill placed into the wetlands.

Water Code section 13304 allows the Regional Water Board to recover its reasonable expenses
for overseeing the investigation and cleanup of illegal discharges, contaminated properties, and
other releases adversely affecting or threatening to adversely affect the State's waters. Your site
falls into the category for which we may recover our oversight costs. Our cost recovery program
is more fully described in the enclosed “Reimbursement Process for Regulatory Oversight.”

Dr. Terry F. Young, cHair | Bruce H. WOLFE, EXECUTIVE OFFICER

1515 Clay St., Suite 1400, Oakland, CA 94612 | www.waterboards.ca.gov/sanfranciscobay
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Transmittal of Cleanup and Abatement Order R2-2017-1021 May 16, 2017
T. Starkweather, J. Porlier, J. Boblitt, W. Vidalin, and R. Vidalin
Las Colinas Road, Livermore Site

Please contact Yan Nusinovich at yan.nusinovich@waterboards.ca.gov or at 510-622-2932 if
you have any questions.

Sincerely,
Digitally signed
(%{ by Bruce H. Wolfe
g Date: 2017.05.16
15:47:47 -07'00'

Bruce H. Wolfe
Executive Officer

Enclosures:
Order No. R2-2017-1021

Response to Comments

Reimbursement Process for Regulatory Oversight

Copy to:

Discharger:

1. Mike Kliment, Vice President of Investment Relations at Monte Vista Memorial Gardens,
mike@mvmig.com

2. Chris Carrano, Board of Directors at Monte Vista Memorial Gardens, chris@mvmig.com

3. Peter MacDonald, Attorney for Monte Vista Memorial Gardens,
pmacdonald@macdonaldlaw.net

4. Christopher Eley, Attorney at Law, eleylaw@aol.com

Consultants:

1. Jana Weldon, Tama 3 Consulting, janalbweldon@gmail.com

2. Malcolm Sproul, LSA Associates, Inc., malcolm.sproul@Isa-assoc.com

Agencies:

1. Brian Thompson, San Francisco Bay Regional Water Quality Control Board,
brian.thompson@waterboards.ca.gov

2. Brian Wines, San Francisco Bay Regional Water Quality Control Board,
brian.wines@waterboards.ca.gov

3. Tahsa Sturgis, San Francisco Bay Regional Water Quality Control Board,
tahsa.sturgis@waterboards.ca.gov

4. Warden Nicole Kozicki, California Department of Fish and Wildlife,
nicole.kozicki@wildlife.ca.gov

5. Marcia Grefsrud, California Department of Fish and Wildlife,
marcia.grefsrud@wildlife.ca.gov

6. Ryan Olah, United States Fish and Wildlife Service, ryan_olah@fws.gov

7. John Baker, United States Fish and Wildlife Service, john_baker@fws.gov

8. Greg Brown, United States Army Corps of Engineers, gregory.g.brown@usace.army.mil

Page 2 of 3



mailto:yan.nusinovich@waterboards.ca.gov

mailto:mike@mvmig.com

mailto:chris@mvmig.com

mailto:pmacdonald@macdonaldlaw.net

mailto:eleylaw@aol.com

mailto:janalbweldon@gmail.com

mailto:malcolm.sproul@lsa-assoc.com

mailto:brian.thompson@waterboards.ca.gov

mailto:brian.wines@waterboards.ca.gov

mailto:tahsa.sturgis@waterboards.ca.gov

mailto:nicole.kozicki@wildlife.ca.gov

mailto:marcia.grefsrud@wildlife.ca.gov

mailto:ryan_olah@fws.gov

mailto:john_baker@fws.gov

mailto:gregory.g.brown@usace.army.mil



Transmittal of Cleanup and Abatement Order R2-2017-1021 May 16, 2017
T. Starkweather, J. Porlier, J. Boblitt, W. Vidalin, and R. Vidalin
Las Colinas Road, Livermore Site

9.

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.

Frances Malamud-Roam, United States Army Corps of Engineers, frances.p.malamud-
roam@usace.army.mil

Rodrigo Ordufia, Alameda County Planning Department, rodrigo.orduna@acgov.org
Lacy Starling, Alameda County Planning Department, lacy.starling@acgov.org
Damien Curry, Alameda County Planning Department, damien.curry@acgov.org
Andy Cho, Alameda County Public Works Agency, andyhjc@acpwa.org

Dilan Roe, Alameda County Environmental Health, Dilan.Roe@acgov.org

Deputy Monica Jackson, Alameda County Fire Department, monica.jackson@acgov.org
John Rogers, Alameda County Public Works Agency, johnr@acpwa.org

Jim Browne, Alameda County Public Works Agency, jimb@acpwa.org

Justin Laurence, Alameda County Public Works Agency, justinl@acpwa.org

Matt Katen, Zone 7 Water Agency, mkaten@zone7water.com

Jeff Tang, Zone 7 Water Agency, jtang@zone7water.com

Steve Stewart, Community & Economic Development Department, City of Livermore,
scstewart@cityoflivermore.net
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

CLEANUP AND ABATEMENT ORDER No. R2-2017-1021

TIMOTHY STARKWEATHER,
JEAN A. PORLIER, JOAN A. BOBLITT,
WILLIAM E. VIDALIN, AND ROBERT V. VIDALIN

For Properties:

ASSESSOR PARCEL NUMBERS 902-0008-005-05 AND 902-0008-005-09
LAS COLINAS ROAD, LIVERMORE, ALAMEDA COUNTY

This Cleanup and Abatement Order (Order) is issued to Timothy Starkweather, Jean A. Porlier, Joan A.
Boblitt, William E. Vidalin, and Robert V. Vidalin (collectively, the Dischargers) for the discharge of
earthen fill material into waters of the State and United States on Alameda County Assessor Parcel
Numbers 902-0008-005-05 and 902-0008-005-09 (Site), pursuant to provisions of California Water
Code (Water Code) sections 13304 and 13267.

The San Francisco Bay Regional Water Quality Control Board (Regional Water Board) hereby finds the
following:

1. Purpose of Cleanup and Abatement Order: This Order requires the Dischargers to clean up and

abate the effects of unauthorized fill placed into jurisdictional waters on the Site.

Named Dischargers: Ms. Porlier, Ms. Boblitt, Mr. William E. Vidalin, and Mr. Robert V. Vidalin
are named as Dischargers because they have owned the Site at all times since unauthorized activities
began, according to data from ParcelQuest provided to the Regional Water Board by Rodrigo
Orduna of the Alameda County Planning Department and according to Site deeds provided to the
Regional Water Board by Mr. MacDonald, attorney for Dr. Starkweather.

Dr. Starkweather is named as a Discharger for the unauthorized placement of fill into seasonal
palustrine wetlands, wetland ditches, and other waters at the Site (collectively, the Wetlands)
between June 2014 and June 2015 (see Basis for Cleanup and Abatement Order, below). In a
recorded interview with Warden Nicole Kozicki of the California Department of Fish and Wildife
(CDFW) on September 14, 2015, Dr. Starkweather said that he was asked by Ms. Porlier and Ms.
Boblitt to help manage and preserve the farm and its historic buildings. Dr. Starkweather admitted to
“disking” the Wetlands with “bulldozers” because he “didn’t think there was a wetland” and
conducting construction activities on the Site without permits, although he stated he obtained permits
for certain activities, specifically “electrical” and “hydrant” work.

. Site Description and History: The Site is a remnant portion of the historic ranch of Robert Thomas
Livermore, one of the first European ranchers in the Sunol Valley. It consists of two parcels totaling
approximately 12.94 acres: Alameda County Assessor Parcel Number 902-0008-005-05, which does
not have an associated address; and Alameda County Assessor Parcel Number 902 -0008-005-09,
which is located at 3680 Las Colinas Road, Livermore.
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Cleanup and Abatement Order
T. Starkweather, J. Porlier, J. Boblitt, W. Vidalin, R. Vidalin
Las Colinas Road Site, Livermore

Mses. Porlier and Boblitt, and Messrs. William E. and Robert V. Vidalin, all four descendants of
Robert Livermore, own, but do not reside at the Site. Mr. Robert V. Vidalin has apparently been
living at the Site, and Dr. Starkweather has conducted work at the Site. Dr. Starkweather has
connections to an adjacent property being developed as Monte Vista Memorial Gardens (Gardens), a
proposed cemetery located across from Arroyo Las Positas to the north of the Site. The developer is
Monte Vista Memorial Garden, LLC, of which Dr. Starkweather is chairman.

The Wetlands are adjacent to Arroyo Seco, located approximately 350 feet to the north.
Approximately 570 feet to the northwest of the Wetlands, Arroyo Seco flows into Arroyo Las
Positas. Both Arroyo Seco and Arroyo Las Positas are seasonal streams.

4. Waters of the State and United States: The Wetlands are waters of the State because they are
surface waters, and they are waters of the United States because they are hydrologically connected to
Arroyo Las Positas.

5. Beneficial Uses: The Water Quality Control Plan for the San Francisco Bay Basin (Basin Plan)
identifies the following possible beneficial uses for palustrine wetlands: agricultural supply, cold
freshwater habitat, freshwater replenishment, groundwater recharge, navigation, water contact
recreation, noncontact water recreation, fish spawning, warm freshwater habitat, wildlife habitat, and
preservation of rare and endangered species. Based on Regional Water Board visits to the Site, the
beneficial uses most applicable to the Wetlands are: freshwater replenishment, groundwater
recharge, wildlife habitat, and preservation of rare and endangered species.

The Basin Plan identifies the following beneficial uses for Arroyo Las Positas and Arroyo Seco:
groundwater recharge, cold freshwater habitat, fish migration, preservation of rare and endangered
species, fish spawning, warm freshwater habitat, wildlife habitat, water contact recreation, and
noncontact water recreation.

6. Unauthorized Activities and Regulatory Interactions, October 2014 to the Present:

a. On October 2, 2014, Warden Kozicki and Marcia Grefsrud, both from CDFW, discovered
unauthorized activities at the Site. Warden Kozicki and Ms. Grefsrud inspected the Site and the
Gardens on October 6, 2014, with Dr. Starkweather. Dr. Starkweather had constructed a bridge
over Arroyo Las Positas to create a pathway between the Site and the Gardens. He had also
installed a culvert and filled Wetlands at the Site. Dr. Starkweather had not obtained any permits
required for working in waters of the State or United States.

b. On October 16, 2014, Andy Cho of the Alameda County Public Works Agency inspected the
Site and the Gardens, and on October 17, 2016, Mr. Cho emailed a Stop Work Order to Dr.
Starkweather for unpermitted grading, fill, bridge construction, and culvert construction at the
Site.

c. On October 20, 2014, Warden Kozicki sent a notice of violation, requiring Dr. Starkweather to
do the following directives:

1. Immediately stop all activities in the Gardens as well as the Site.
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T. Starkweather, J. Porlier, J. Boblitt, W. Vidalin, R. Vidalin
Las Colinas Road Site, Livermore

2. Immediately remove the pedestrian bridge, leaving the concrete footings in place until there
was a streambed alteration agreement to remove them. Complete this by November 7, 2014,
using hand crews only.

3. Submit a mitigation plan to Ms. Grefsrud for review and approval no later than December 31,
2014.

To date, Dr. Starkweather has removed the footbridge, but he has not received a streambed

alteration agreement to remove the footings (second requirement). Dr. Starkweather has not
complied with either the first or third requirements. Dr. Starkweather has not requested any
extensions for these requirements, and there has been no further correspondence on them.

d. On October 20, 2014, Dr. Starkweather emailed Warden Kozicki, Ms. Grefsrud, and Mr. Cho an
apology, wherein he wrote that in the future, “[n]Jo work [whatsoever] will be done without all
proper permits and with the full permission of all [stakeholders]. [No] work of any kind will be
done without express permission [and] with all permits...in hand.”

e. Sometime around September 1, 2015, Mr. Cho received an anonymous telephone call concerning
illegal fill at the Site using contaminated soils with high motor oil content. On September 2,
2015, Mr. Cho visited the Site and confirmed that “a large area [including the Wetlands],
probably larger than 10 acres...was filled in,” and posted a Stop Work Order. On September 14,
2015, Mr. Cho sent Mses. Porlier and Boblitt a Notice of Administrative Enforcement of
Grading Violation requiring the following:

1. Stop all grading work until obtaining a grading permit.
2. Pay afine of $250.00 within 10 days.

3. Complete grading permit application forms and submit them with grading plans within 30
days.

To date, Mses. Porlier and Boblitt have not completed any of these requirements.

f. Mike Brown of Alameda County spoke to Ms. Porlier about the Site on September 10, 2015. Mr.
Brown told Ms. Porlier that he was investigating an anonymous complaint that dirt with high
motor oil content had been dumped on the Site. Ms. Porlier told Mr. Brown to speak to Mr.
Vidalin about the issue since he lives on the Site.

g. On September 14, 2015, Warden Kozicki visited the Site, observed the fill and disking of 0.6
acres of the Wetlands, and issued a second notice of violation to Dr. Starkweather on October 1,
2015. The notice required the following:

1. Hire a consultant to do a site visit and determine the extent of the previous wetland and the
existing wetland. Provide the results of the survey work by November 30, 2015.

2. Remove material to return the Wetlands to its prior state based on the consultant’s findings
comparing the previous and existing wetland areas.

3. Install fencing to prevent further encroachment into the Wetlands and prevent any soil
erosion from entering the Wetlands.
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To date, Dr. Starkweather has installed fencing and completed the required wetland survey (the
2016 Delineation) but has not taken any action to restore the wetland impacted by unauthorized
activities.

h. Staff at the Regional Water Board discovered the unauthorized activities when Warden Kozicki
sent Brian Wines a copy of the October 1, 2015, notice of violation.

i. Brian Wines and Yan Nusinovich of the Regional Water Board inspected the Site on June 14,
2016, along with representatives of Alameda County, the Zone 7 Water Agency, CDFW, the
U.S. Fish and Wildlife Service, the U.S. Army Corps of Engineers (Corps), and representatives
of Dr. Starkweather and found visual evidence that wetlands had been filled (see inspection
report, Attachment A). A notice of violation was sent to Mses. Porlier and Boblitt on August 15,
2016, at both the Site address and their home address. In a phone discussion on September 19,
2016, Jana Weldon confirmed that Mses. Porlier and Boblitt received the Notice of Violation.
She also said that the sisters had not received previous violation letters and knew nothing about
the violations.

J. OnJune 21, 2016, Frances Malamud-Roam of the Corps sent a Notice of Alleged Violation to
Dr. Starkweather for the discharge of fill material into waters of the United States.

k. On August 23, 2016, Ms. Malamud-Roam sent a Notice of Unauthorized Activities email to Jana
Weldon, a consultant for Dr. Starkweather, alleging that Dr. Starkweather had “failed to respond
to [the Notice of Alleged Violation]” and must “stop any and all [continuing] activities that
involve grading and filling within [Corps] jurisdictional areas at this location” and “restore [the
Site] to pre-existing conditions (as described in the [2006 Delineation]).”

7. Regulatory Status: This Site is not currently subject to a Regional Water Board order.

8. Basis for Cleanup and Abatement Order: Water Code section 13304 authorizes the Regional
Water Board to issue orders requiring a discharger to clean up and abate waste, or take other
remedial action, where the discharger has caused or permitted, causes or permits, or threatens to
cause or permit, any waste to be discharged or deposited where it is, or probably will be, discharged
into waters of the State and creates, or threatens to create, a condition of pollution or nuisance.

a. According to wetland delineations done by LSA Associates, Inc., on December 5, 2006 (2006
Delineation), and on February 11, 2016 (2016 Delineation), approximately 0.6 acres of wetlands
were filled at the Site (Attachment A). Based on a review of satellite images in Google Earth,
earthwork that filled the Wetlands was conducted between June 2014 and June 2015.

b. The Basin Plan requires the Regional Water Board to refer to Executive Order W-59-93, or the
“No Net Loss” policy, which ensures that there is no overall net loss, but instead a long-term net
gain, in the quantity, quality, and permanence of wetlands acreage.

c. The discharge of fill material was conducted without required regulatory agency approvals,
which include, but are not limited to the following:
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1.
2.

A Clean Water Act section 401 water quality certification from the Regional Water Board,

Waste Discharge Requirements (WDRs) under Water Code section 13263 from the Regional
Water Board;

A Clean Water Act section 404 permit from the Corps;

Approval from the U.S. Fish and Wildlife Service pursuant to section 7 or 10 of the federal
Endangered Species Act; and

A Fish and Game Code section 2081 Endangered Species Incidental Take Permit from
CDFW.

d. The Discharger has caused or permitted waste to be discharged or deposited into waters of the
State and United States, in violation of the Basin Plan, the Clean Water Act, and the Water Code.

1.

The Basin Plan prohibits the discharge of silt, sand, clay, or other earthen materials from any
activity in quantities sufficient to cause deleterious bottom deposits, turbidity, or
discoloration in surface waters or to unreasonably affect or threaten to affect beneficial uses.

Under Clean Water Act section 301, the discharge of any pollutant except as authorized is
prohibited. The discharge of dredged or fill material into waters of the United States requires
a Clean Water Act section 404 permit. The Corps is responsible for issuing section 404
permits. These permits require a Clean Water Act section 401 certification from the Regional
Water Board that the permitted activity complies with applicable state water quality standards
and other appropriate requirements. Neither the Corps nor the Regional Water Board has
issued a permit or certification, as applicable, for the Dischargers’ activities.

Water Code sections 13376 and 13260 require any person who proposes to discharge
dredged or fill material into navigable waters of the United States and any person who
proposes to discharge waste that could affect waters of State to submit a report of waste
discharge (ROWND). Water Code section 13376 prohibits the discharge of fill material, except
as authorized by WDRs. Failure to submit a ROWD and obtain WDRs constitutes a violation
of Water Code sections 13260, 13264, 13376, and 13385. The Dischargers did not file a
ROWD or obtain WDRs from the Regional Water Board for the activities.

e. The discharge of fill material impacted beneficial uses of the Wetlands:

1.

Wildlife habitat provided by the Wetlands was eliminated due to the unauthorized discharge
of fill. Furthermore, according to the September 29, 2015, notice of violation from CDFW,
the wetland fill impacted endangered species habitat for the California tiger salamander
(Ambystoma californiense), California red-legged frog (Rana draytonii), San Joaquin kit fox
(Vulpes macrotis mutica), and burrowing owl (Athene cunicularia).

The delineations showed a loss of nine types of wetland plants between 2006 and 2016,
specifically Italian rye-grass (Lolium multiflorum), common plantain (Plantago major),
rough cocklebur (Xanthium strumarium), bull thistle (Cirsium vulgare), broadleaved
pepperweed (Lepidium latifolium), sea barley (Hordeum marinum), yellow star-thistle
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(Centaurea solstitialis), hare barley (Hordeum murinum ssp leporinum), and narrowleaf
cattail (Typha angustifolia).

3. The fill material may have decreased the rate that water absorbs into the soil, the rate that

water reaches the remaining wetlands on the Site, and the amount of groundwater recharge.

4. The fill material may have loosened sediment and soil, allowing future storm events to move

sediment and soil and fill in the remaining wetlands on the Site and nearby surface waters.

f. This Order contains requirements for the cleanup of the discharged waste and restoration to abate

impacts to the Wetlands.

9. Basis for Requiring Reports: The reports required under this Order are required pursuant to Water
Code section 13267. The reports are necessary to ensure that the harm and future threat to water
quality created by activities on the Site, which resulted in the discharges described above, are
properly assessed, abated, and controlled. The evidence supporting requiring the Dischargers to
submit the reports is available in the record for this matter and shows that the burden imposed by
preparing the reports bears a reasonable relationship to the harm to be corrected.

10. CEQA: This Order is an action to enforce the laws and regulations administered by the Regional
Water Board. As such, this action is categorically exempt from the provisions of the California
Environmental Quality Act (CEQA) pursuant to section 15321 of Title 14 of the California Code of
Regulations.

IT ISHEREBY ORDERED, pursuant to Water Code sections 13304 and 13267, that the

Dischargers, or their agents, successors, or assigns, shall provide the following information and perform
the following cleanup and abatement actions. The Dischargers shall obtain all necessary permits for
the activities required in this Order.

A. PROHIBITIONS

1.

Removal of vegetation within waters of the State, or within riparian areas that provide benefit to
these waters, without authorization from the Regional Water Board and other applicable resource
agencies is prohibited.

Placement of fill material anywhere at the Site is prohibited, except as allowed by plans accepted by
the Executive Officer or approved by the Regional Water Board pursuant to this Order, or through
permits (e.g., WDRs or Water Quality Certification) issued by the Regional Water Board subsequent
to the adoption of this Order for the placement of fill into waters of the State or United States.

Discharge of sediment-laden runoff to surface waters is prohibited.

Discharge of silt, sand, clay, or other earthen materials from any activity, in quantities sufficient
to unreasonably affect or threaten to affect beneficial uses is prohibited.

This Order does not allow for the take, or incidental take, of any special status species. The
Dischargers shall use the appropriate protocols, as approved by CDFW, the U.S. Fish and
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Wildlife Service, and the Corps, to ensure that activities do not impact the beneficial use of
preservation of rare and endangered species or violate the California or federal Endangered
Species Acts.

B. CLEANUP AND ABATEMENT TASKS

The submittals required in the tasks below shall be submitted as soon as practicable but no later than
the compliance deadlines stated below. The required actions and implementation schedules shall
comply with all requirements in order to be acceptable to the Executive Officer.

1. RESTORATION AND MONITORING PLAN FOR THE WETLAND
COMPLIANCE DATE: June 10, 2017

The Dischargers shall submit to the Regional Water Board a Restoration and Monitoring Plan
(Plan), acceptable to the Executive Officer, describing actions to restore the water quality
functions, values, and area of the 0.6 acres of Wetlands lost and mitigate for any temporal and
permanent losses. The Plan must also include technical justification for any imported soil
remaining on the Site, with considerations of impacts to Wetlands and ecological toxicity. The
Plan shall contain, at a minimum, a basis of design report, design specifications and drawings, a
planting plan, adequate interim and final performance criteria (used to assess the success of the
wetland restoration), a proposed implementation schedule, identification of all necessary permits
and approvals and a process to obtain them, and a monitoring plan for the following:

Revegetation — Planted vegetation shall be irrigated, as necessary, to ensure that the
vegetation becomes self-sustaining. Monitoring shall include at least a 10-year period of
documenting percent survival; height, health, and vigor of shrubs and trees; percent cover
of grasses and forbs; and monitoring and control of invasive plants. At end of year 10,
percent survival shall be at least 75% and percent ground cover shall be at least 70%.

2. COMPLETION OF INITIAL RESTORATION AND MONITORING

COMPLIANCE DATE: October 30, 2017, or October 30 of the first viable construction
season if there is delay in obtaining regulatory permits. A construction season is considered
viable if after obtaining all necessary permits there is sufficient time to implement all restoration
and mitigation actions by October 30. Delays caused by the Dischargers, such as not submitting
technically sound or complete permit application documents or not initiating work in a timely
manner, will constitute a violation of this requirement. The Dischargers are responsible for
submitting timely and complete permit applications and being responsive to regulatory agencies
during the application review and processing period.

The Dischargers shall complete the work described in the Executive Officer-approved
Restoration and Monitoring Plans required by task B.1.

3. SUBMITTAL OF TECHNICAL REPORT

COMPLIANCE DATE: January 15, 2018, or three months after the completion of Task 2,
whichever is later.
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The Dischargers shall submit a technical report to the Regional Water Board. The report shall
document that the plans in tasks B.1 and B.2 to restore the Wetlands on the Site have been fully
and adequately implemented. The report shall also include pre- and post-construction
photographs of the Site, including, at a minimum, photographs taken from the same fixed
photopoints pre- and post-construction, and including views of the two “wetlands” and the seven
“other waters” defined in Figure 3 of the 2016 LSA Associates, Inc., delineation.

4. SUBMITTAL OF ANNUAL REPORTS FOR FIRST FIVE YEARS AND REPORTS IN
YEARS SEVEN, NINE, AND TEN

COMPLIANCE DATE: No later than December 31 each year monitoring is required.

The Dischargers shall submit annual reports to the Regional Water Board for the work required
in tasks B.1 and B.2, above by December 31 for the first five years of the initial ten year
monitoring period. Thereafter, reports shall be submitted by December 31 of years seven, nine,
and ten. Each report must summarize each year’s monitoring results over the reporting period
and include all the information specified in the monitoring plans and any corrective measures
taken (e.g., re-planting). The report must also include photographs taken at the same locations as
specified in task B.3.

The reports shall compare data to previous years and describe progress towards meeting final
performance criteria. At the end of year ten, a comprehensive final report shall be prepared
that includes summaries of the monitoring data and document if the Site meets the final
performance criteria in the monitoring plans. All reports shall include representative
photographs and site maps, with photographs taken at the same locations as specified in task
B.3.

If any interim or final performance criteria are not met, a report identifying remedial measures
to be undertaken, including extension of the monitoring period until the criteria are met, must
be submitted to the Regional Water Board. Success of the wetland restoration will be
determined by the Executive Officer. If deemed necessary by the Executive Officer, the
Dischargers will be required to conduct additional remedial actions.

C. NOTIFICATIONS AND PROVISIONS

1. Cost Recovery: The Dischargers are and shall be liable, pursuant to Water Code section 13304,
to the Regional Water Board for all reasonable costs actually incurred by the Regional Water
Board to investigate unauthorized discharges of waste and to oversee cleanup of such waste,
abatement of the effects thereof, or other remedial action, required by this Order. Such costs
include, but are not limited to, staff time for investigation of the discharge, preparation of this
Order, work to complete the directives specified in this Order, and communications between
Regional Water Board staff and parties associated with the cleanup and abatement of the
discharge wastes, including the Dischargers, interested members of the public, and other
regulatory agencies. If the Dischargers are enrolled in a State Water Board-managed
reimbursement program, reimbursement shall be made pursuant to this Order and according to
the procedures established in that program. Any disputes raised by the Dischargers over
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reimbursement amounts or methods used in that program shall be resolved consistent with the
dispute resolution procedures for that program.

2. Contractor/Consultant Qualifications: The Dischargers’ reliance on qualified professionals
promotes proper planning, implementation, and long-term cost effectiveness of investigation, and
cleanup and abatement activities. Professionals shall be qualified, licensed where required, and
competent and proficient in the fields pertinent to the required activities. California Business and
Professions Code sections 6735, 7835, and 7835.1 require that engineering and geologic
evaluations and judgment be performed by or under the direction of licensed professionals.

3. Report Any Changes in Ownership or Occupancy: The Dischargers shall file a written report
on any changes in the Site’s ownership or occupancy. At a minimum, the report shall include the
name(s) and contact information for new owner(s) or occupants and changes in land use at the
Site. This report shall be filed with the Regional Water Board within 30 days following a change
and shall reference the number of this Order.

4. Delayed Compliance: The Dischargers shall notify the Regional Water Board Assistant
Executive Officer (currently, Dyan Whyte) if they are delayed, interrupted, or prevented from
meeting any of the compliance deadlines specified in this Order or a key milestone in an
approved plan required by the Order (e.g., the Restoration and Monitoring Plans). The deadlines
in this Order may not be modified except by amendment of this Order.

5. Good Operation and Maintenance: The Dischargers shall maintain in good working order and
operate as efficiently as possible any facility or control system, including best management
practices and post-construction permanent control measures installed, to achieve compliance
with the requirements of this Order.

6. Reporting of Hazardous Substance Release: If any reportable quantity of hazardous
substances is discharged in or on any waters of the State, or discharged or deposited where it is,
or probably will be, discharged in or on any waters of the State, the Dischargers shall report such
discharge to the Regional Water Board (in addition to reporting to the California Office of
Emergency Services at (800) 852-7550), pursuant to Water Code section 13271. To report to the
Regional Water Board, call (510) 622-2369 during regular office hours and file a written report
within five working days.

7. Enforcement: If the Dischargers fail to comply with the requirements of this Order, this matter
may be referred to the Attorney General for judicial enforcement. Failure to comply with this
Order may result in the assessment of an administrative civil liability up to $5,000 per violation
per day, pursuant to Water Code section 13350. In addition, the Regional Water Board reserves
its right to take any enforcement actions authorized by law for the underlying violations related
to the unauthorized discharge of waste and fill material into waters of the State or United States.

8. State Water Board Petition: Any person aggrieved by this action may petition the State Water
Board to review the action in accordance with Water Code section 13320 and Title 23, California
Code of Regulations, section 2050 et seq. The State Water Board’s Office of Chief Counsel must
receive the petition by 5:00 p.m., 30 days after the date this Order becomes final (if the thirtieth
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day falls on a weekend or State holiday, the petition must be received by the next business day).
This Order is effective May 16, 2017.

9. Periodic Review: The Regional Water Board may review this Order periodically and may revise
it when necessary.

Ordered by,
Digitally signed by
(%{ Bruce H. Wolfe
& Date: 2017.05.16
15:41:10 -07'00'

Bruce H. Wolfe
Executive Officer

Attachment A: Loss Area Memorandum
Attachment B: 13267 Fact Sheet
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ENVIROMMENTAL PROTECTION

San Francisco Bay Regional Water Quality Control Board
TO: Las Colinas Road Site, Livermore Case File

FROM: Yan A. Nusinovich, P.E.
Water Resource Control Engineer
Enforcement Section

DATE: April 11, 2017

SUBJECT: Wetland Loss Area Calculations for Assessor Parcel Numbers 902-0008-005-05 and
902-0008-005-09, Las Colinas Road, Livermore, Alameda County

This memorandum documents my calculation of the reduction in wetland area from 2006 to 2016 at the
subject properties (Site) due to the placement of fill. The calculation is based on wetland delineations
conducted at the Site by LSA Associates, Inc. on December 5, 2006 (2006 Delineation), and on February
11, 2016 (2016 Delineation). There were approximately 0.6 acres of wetlands filled at the Site between
the 2006 delineation and the 2016 delineation, which fill we allege is the result of earthmoving activities
that Dr. Timothy (T.W.) Starkweather conducted between June 9, 2014, and June 7, 2015. See the Water
Board’s attached August 5, 2016, Notice of Violation for details.

Background on Delineations and Maps
| used Google Earth Pro to superimpose the following sets of maps:
1. Figure 1:
a. Google Earth Pro satellite imagery of the Site from June 9, 2014 (2014 Satellite Map)
b. LSA Associates, Inc., December 5, 2006, wetland delineation of the Site (2006
Delineation)
2. Figure 2:
a. Google Earth Pro satellite imagery of the Site from June 7, 2015 (2015 Satellite Map)
b. LSA Associates, Inc., February 11, 2016, wetland delineation of the Site (2016
Delineation)
Figure 1 and Figure 2 show the locations of the 2006 Delineation and the 2016 Delineation based on
how they match the site features in the 2014 Satellite Map and the 2015 Satellite Map, respectively.
After determining their locations, | superimposed the 2006 Delineation and the 2016 Delineation on the
2015 Satellite Map. See Figure 3.

Loss Area Calculations

Figure 4 shows the eight areas of wetland loss on the 2015 Satellite Map, numbered one to eight from
West to East. According to the Google Earth Pro area calculator, these are the approximate acres of the
wetland areas that were present in 2006 but not 2016:

Area 1 2 3 4 5 6 7 8 Total

Acres 0.02 0.06 0.03 0.17 0.09 0.03 0.02 0.17 0.59
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Figure 1: 2014 Satellite Map and 2006 Delineation
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Figure 2: 2015 Satellite Map and 2016 Delineation
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Figure 3: 2015 Satellite Map with 2016 Delineation, 2006 Delineation, and Wetland Loss Areas
Loss areas are wetlands in the 2006 Delineation but not in the 2016 Delineation. They are marked in red.
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Figure 4: 2015 Satellite Map with Numbered Wetland Loss Areas
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REIMBURSEMENT PROCESS FOR REGULATORY OVERSIGHT

We have identified your facility or property as requiring regulatory cleanup oversight. Pursuant to the Porter-
Cologne Water Quality Control Act, reasonable costs for such oversight can be recovered by the Regional
Water Quality Control Board (Regional Water Board) from the responsible party. The purpose of this enclosure
is to explain the oversight billing process structure.

Introduction

The Porter-Cologne Water Quality Control Act authorizes the State Water Resources Control Board (State
Water Board) to set up Cost Recovery Programs. The Budget Act of 1993 authorized the State Water Board to
establish a Cost Recovery Program for the Site Cleanup Program (SCP). The program is set up so that
reasonable expenses incurred by the State Water Board and Regional Water Boards in overseeing cleanup of
illegal discharges, contaminated properties, and other unregulated releases adversely impacting the State's
waters can be reimbursed by the responsible party. Reasonable expenses will be billed to responsible parties
and collected by the Fee Coordinator at the State Water Board in the Division of Financial Assistance.

The Billing System

Each cost recovery account has a unique charge number assigned to it. Whenever any oversight work is done,
the hours worked are charged to the account number on the employee's time sheet. The cost of the hours worked
is calculated by the State Accounting System based on the employee's salary and benefit rate and the State
Water Board overhead rate.

State Water Board and Regional Water Board administrative charges for work such as accounting, billing
preparation, general program meetings and program specific training cannot be charged directly to an account.
This work will be charged to administrative accounting codes. The Accounting Office totals these
administrative charges for the billing period and distributes them back to all of the accounts based on the
number of hours charged to each account during that billing period. These charges show as State Water Board
Program Administrative Charges and Regional Water Board Program Administrative Charges on the Invoice.

The Overhead Charges are based on the number of labor hours charged to the account. The overhead charges
consist of rent, utilities, travel, supplies, training, and personnel services. If there is no labor charged to the
account during the billing period, there will be no overhead charges for that billing period with the exception of
the last month of each fiscal year. This is due to the fact that the labor charges end June 30 for the current fiscal
year. However, several kinds of overhead charges such as supply orders and travel expenses are paid after the
fiscal year ends. The State Water Board Accounting Office keeps track of these charges and distributes them
back to all of the accounts based on the number of hours charged to each account for the whole fiscal year that
has just ended. Therefore, the quarterly statements for the last month of the fiscal year could show no labor
hours charged for the billing period, but some overhead charges could be charged to the account.

Invoices are issued quarterly, one quarter in arrears. If a balance is owed, a check is to be remitted to the State
Water Board with the invoice remittance stub within 30 days after receipt of the invoice. The Accounting
Office sends a report of payments to the Fee Coordinator on a quarterly basis.

Copies of the invoices are sent to the appropriate Regional Water Boards so that they are aware of the oversight
work invoiced. Questions regarding the work performed should be directed toward your Regional Water Board
project manager. If the responsible party becomes delinquent in its quarterly payments, oversight work may
cease immediately. Work will not begin again unless the payments are brought up-to-date.
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Daily Logs

A detailed description (daily log) of the actual work being done at each specific site is kept by each employee in
the Regional Water Board who works on cleanup oversight at the property. This information is provided on the
quarterly invoice using standardized work activity codes to describe the work performed. Upon request, a more
detailed description of the work performed is available from the Regional Water Board staff.

Removal From The Billing System

After the cleanup is complete, the Regional Water Board will submit a closure form to the State Water Board to
close the account. If a balance is due, the Fee Coordinator will send a final billing for the balance owed. The
responsible party should then submit a check to the State Water Board to close the account.

Agreement

You will be sent a cost recovery letter with another copy of this attachment, an explanation of billing rates, and
an acknowledgement letter to be signed and returned to the Regional Water Board. No cleanup oversight will be
performed unless the responsible party of the property acknowledges that it agrees to reimburse the State for
appropriate cleanup oversight costs. You may wish to consult an attorney in this matter. As soon as the
acknowledgement letter is received, the account will be added to the active SCP Cost Recovery billing list and
oversight work will begin.

Regional Water Board Dispute Resolution

Based on the Regional Water Board's review and comment, the following will guide the section San Francisco
Bay Regional Water Board’s billing process.

The Regional Water Board staff proposes to provide each responsible party (upon request) with daily logs of
actual oversight work done and supporting accounting information for the responsible party's site. If, upon the
receipt of the billing statement, the responsible party disputes the amount due, the responsible party may follow
the dispute resolution procedure described below. If the responsible party follows the procedure, the Regional
Water Board will not initiate, except as noted, enforcement action for failure to reimburse the State Water
Board. During this procedure, the responsible party is encouraged to confer with Regional Water Board staff at
any time to discuss the areas in question and attempt to resolve the dispute.

1. The responsible party must notify the Regional Water Board in writing within 30 calendar days of receipt of
the billing statement to indicate that it disputes the billing statement and requests a meeting with the
Regional Water Board Assistant Executive Officer. This notification must indicate the specific areas of
dispute and provide all appropriate support documentation. Upon completion of the meeting, the Assistant
Executive Officer will provide a recommendation to the Regional Water Board Executive Officer on the
dispute and recommend an amount due, based on documentation provided by both the responsible party and
the Regional Water Board staff at the meeting. The Executive Officer will submit a written decision and
resultant amount due to the responsible party and specify the new due date by which the resultant amount
due must be paid to avoid enforcement action. This due date will be not less than ten working days from the
date of the Executive Officer's written decision.

2. If, upon receipt of the Executive Officer's written decision, the responsible party still disputes the amount
due and so notifies the Executive Officer by the new due date, the Executive Officer will schedule an appeal
hearing of the decision before the Regional Water Board at the next appropriate monthly meeting. The
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Executive Officer may also consider recommending that the Regional Water Board take enforcement action
for the responsible party's failure to pay the resultant amount due by the new due date if the Regional Water
Board finds the responsible party's appeal without basis. Any amount due and not appealed to the Regional
Water Board will be considered a violation of the Regional Water Board's order.

California Code of Regulations - Dispute Resolution

If a dispute regarding oversight charges cannot be resolved with the Regional Water Board, section 13320 of the
California Water Code provides an appeal process to Regional Water Board decisions. Regulations
implementing Water Code section 13320 are found in Title 23 of the California Code of Regulations, section
2050.






CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

RESPONSE TO WRITTEN COMMENTS
on Tentative Cleanup and Abatement Order
and Revised Tentative Cleanup and Abatement Order

Timothy Starkweather,
Jean A. Porlier, Joan A. Boblitt,
William E. Vidalin, and Robert V. Vidalin
for Properties
Assessor Parcel Numbers 902-0008-005-05 and 902-0008-005-09
Las Colinas Road, Livermore, Alameda County

The California Regional Water Quality Control Board, San Francisco Bay Region (Regional
Water Board) staff received five written comments from four parties on a Tentative Cleanup and
Abatement Order (Tentative Order) and Revised Tentative Cleanup and Abatement Order
(Revised Tentative Order) for unpermitted fill of wetlands at Assessor Parcel Numbers 902-
0008-005-05 and 902-0008-005-09 (Site). All five commenters support issuance of the Revised
Tentative Order.

The Tentative Order, which was distributed on January 13, 2017, for a 10-day public comment
period, named Dr. Timothy Starkweather, who allegedly filled the wetlands, and Jean A. Porlier
and Joan A. Boblitt, identified owners of the Site, as responsible parties. We received four
comments on the Tentative Order, the most significant being the identification of additional
owners of the Site. Accordingly, we added William E. and Robert V. Vidalin as responsible
parties and issued the Revised Tentative Order on March 9, 2017, for another 10-day public
comment period. We received an additional comment on the Revised Tentative Order.

Regional Water Board staff has summarized the comments shown below in italics (quoted where
possible, or paraphrased for brevity), and followed each comment with staff’s response. For the
full content and context of the comments, please refer to the original comment letters:
http://www.waterboards.ca.gov/sanfranciscobay/board_decisions/tentative_orders.shtml.

This document contains staff-initiated revisions proposed to the Revised Tentative Order, shown
with underline text for additions and strikethrough (text) for deletions.

A. Comments by Alameda County Public Works Agency & Flood Control and Water
Conservation District, from Justin Lawrence, Environmental Compliance Specialist
Email on January 18, 2017

(1) ““You may want to include some language into C.3 that links the
restoration/maintenance to the land owner and not just the three people identified.
“TRANSFER OF PROPERTY- This [Order] shall run with the land and shall be
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@)

binding upon all heirs, successors, and assigns of [the] Property Owner[s].1 Whenever
the Property is held, sold, conveyed or otherwise transferred, it shall be subject to this
[Order], which shall apply to, bind, and be obligatory to all present and subsequent
owners of the Site.” We do this with MRP C3 stormwater treatment facility agreements.
Seems there [are] a few loop holes that might allow the owner to sell or claim
bankruptcy[,] [d]eed restriction would guarantee that the environmental restoration
would be completed no matter who owns it.”

Response: We appreciate concerns about circumstances that may impede timely
restoration at the Site, but we have not suggested any changes to the Revised Tentative
Order. If the land is sold, the Dischargers will continue to have responsibility for
performing tasks of the order and restoring the property. The order may be amended to
add the new property owner as an additional responsible party. The requirements of a
cleanup and abatement order cannot be annulled through a bankruptcy filing.

“You might want to add a financial means to assure that funds are available to do the
work. I recommend requiring construction and maintenance bonds.”

Response: We have not suggested changes to the Revised Tentative Order. At this
time, the Dischargers have indicated a desire and ability to restore the wetlands. The
dischargers will be enrolled in cost recovery to recoup oversight costs. In the event of
failure to comply with the Order or failure to pay into cost recovery, the Regional
Water Board has the ability to take further enforcement action, e.g., by seeking a lien,
injunction, or imposing administrative civil liability. (Wat. Code 8§ 13304, 13350,
13385.)

B. Comments by Peter MacDonald, Law Office of Peter MacDonald, Counsel for Dr.
Starkweather
Email and letter on January 23, 2017

(1) ““We believe the owners of the two parcels subject to the proposed Order are Joan

Auguston Boblitt, Jean Auguston Porlier, William E. Vidalin and Robert Vernon Vidalin,
as tenants in common.”

Response: We acknowledge this comment and appreciate receiving a copy of the Site
deeds. We have suggested the following changes to the Revised Tentative Order:

Page 1

TIMOTHY STARKWEATHER,
JEAN A. PORLIER, ANB-JOAN A..- BOBLITT,
WILLIAM E. VIDALIN, AND ROBERT V. VIDALIN

This Cleanup and Abatement Order (Order) is issued to Timothy Starkweather,
Jean A. Porlier, and-Joan A.L Boblitt, William E. Vidalin, and Robert V. Vidalin
(collectively, the Dischargers)...

1 The term “Property Owners” refers to Jean A. Porlier, Joan A. Boblitt, William E. Vidalin, and Robert V. Vidalin.
As stated in the Revised Tentative Order, the Property Owners “have owned the Site at all times since unauthorized
activities began.”
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)

©)

Ms. Porlier, and-Ms. Boblitt, Mr. William E. Vidalin, and Mr. Robert V. Vidalin
are named as dischargers because they have owned the Site at all times since
unauthorized activities began, according to data from ParcelQuest provided to the
Regional Water Board by Rodrigo Orduiia of the Alameda County Planning
Department:, and according to Site deeds provided to the Regional Water Board
by Mr. MacDonald, attorney for Dr. Starkweather.

Mses. Porlier and Boblitt, and Messrs. William E. and Robert V. Vidalin, all four
beth descendants of Robert Livermore, own, but do not reside at the Site. Fheir
cousin-Rebert-Mr. Robert V. Vidalin; has apparently been living at the Site...

“We question the factual basis for naming Dr. Starkweather as a [Discharger].”

Response: Dr. Starkweather is named as a discharger because he admitted to filling the
wetlands, as discussed in finding 2 of the Revised Tentative Order. No evidence was
submitted to assert that Dr. Starkweather should not be named as a discharger. We did
not suggest any changes to the Revised Tentative Order.

“To our knowledge, only clean certified fill was ever brought to the property, under
conditions which were believed to be legal agricultural activity at the time those events
occurred.”

Response: We did not make any changes to the Revised Tentative Order in response to
this comment. Sampling and analysis of the imported fill demonstrated that it contained
petroleum hydrocarbons, diesel, oil, and lead, and was not “clean” soil. Regional Water
Board staff would not have approved a soil impacted by petroleum hydrocarbons,
diesel, oil, and lead to be used as import material to fill wetlands. The site from which
the fill was taken, four parcels of land in Milpitas addressed 569-573 Trade Zone Blvd,
595-615 Trade Zone Blvd, and 625 Trade Zone Blvd, were known to contain these
pollutants and had been subject to a two-year-long toxic cleanup. As stated in the July
1, 2014, site closure letter from Santa Clara County for that site, “The County and the
appropriate planning and building department shall be notified prior to any changes in
land use, grading activities, excavation, and installation of water wells. This notification
shall include a statement that residual contamination exists on the property...”
(emphasis added). The Revised Tentative Order requires the removal of the imported
fill from wetlands. The status of fill outside the wetlands is discussed further in the
response to Comment E.5.

Lack of knowledge of permitting requirements does not excuse the failure to seek or
obtain a permit. Moreover, both prior regulatory actions and Dr. Starkweather’s own
statements indicate that he was aware of the requirement to obtain permits for his
activities. As stated in findings 6.a-d of the Revised Tentative Order, Warden Kozicki’s
October 20, 2016, notice of violation (NOV) put him on notice that bridge construction
at Arroyo Las Positas, as well as spreading fill material over the upland area, required
permits. Dr. Starkweather assured Warden Kozicki after receiving the NOV that “[n]o
work [whatsoever] will be done without all proper permits and with the full permission
of all [stakeholders]. [No] work of any kind will be done without express permission
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(4)

()

[and] with all permits... in hand.” These quotations indicate that Dr. Starkweather was
aware of permitting requirements for his activities.

“The comment period did not allow time for professional analysis of the exact
calculation of wetland loss on our part, and the role of the drought in shrinking those
wetlands.”

Response: We did not change the Revised Tentative Order in response to this
comment. The estimated loss of wetlands in the Revised Tentative Order is based on
the difference between two wetland delineations, one on December 5, 2006 (2006
Delineation), and one on February 11, 2016 (2016 Delineation), by LSA Associates,
Inc., a professional consulting firm. The variable nature of wetlands was part of the
methodology for the delineations LSA Associates, Inc. performed. Wetland
delineations look not just at living plants, but also at soil, hydrology, and hydrophytic
vegetation.

“We are asking that the Restoration and Monitoring Plan be used to coordinate the
multiple agencies and permits required to implement this cleanup.”

Response: Comment noted. This is a reasonable concern in a process involving
multiple agencies. Our intention is also that the Restoration and Monitoring Plan will
be used to coordinate permit approvals by multiple agencies. We will share the
Restoration and Monitoring Plan with the other agencies, the Dischargers, and the
consultants to help coordinate the cleanup.

C. Comments by Joan Boblitt
Email on January 23, 2017

(1)

@)

(3)

“There are four owners of... parcels 902-0008-005-05 and 902-0008-005-09. The
owners are Joan Boblitt, Jean Porlier, Robert Vidalin, and William Vidalin.”

Response: Thank you for the correction. We have added two property owners (William
E. Vidalin and Robert VVernon Vidalin) as responsible parties to the Revised Tentative
Order. See Response to Comment B.3, above, for more information.

“T.W. Starkweather apparently shares the mailbox at [the Site’s] address, for some
reason, although he has his own adjacent mailbox and his own address.”

Response: Thank you for the correction. We have added Dr. Starkweather’s correct
address, as well as the mailing addresses and emails of all five named Dischargers, to
all correspondence.

“We first heard on August 15, 2016, from Fish and Wildlife that there was a violation
against us concerning the wetlands. Prior to that time[,] no agency ever contacted the
owners with wetland issues. Why were we never contacted prior to August 15, 2016, if
there were wetland violations as far back as June 2014? Why were agencies working
solely with T.W. Starkweather?”’

Response: Comment noted. We understand your concern about not being involved
earlier. Regional Water Board staff can speak only to our involvement at the Site,
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which started in March 2016. At that time, Dr. Starkweather represented himself as an
agent of the Site’s owners to the other regulatory agencies. We began including you and
Ms. Porlier on all correspondence after July 2016, when we received copies of county
records showing that you were Site owners. After receiving comment letters from you
and Mr. MacDonald in January 2017, along with the Site deeds indicating that William
E. Vidalin and Robert V. Vidalin also own the Site, we added them to all
correspondence as well. Property owners will be party to Regional Water Board actions
and staff communications.

D. Comments by Zone 7 Water Agency, Elke Rank, Associate Water Resource Planner
Email and letter on January 23, 2017

1)

@)

Include a measure in the Cleanup and Abatement Order to test and remediate, as
necessary, any contaminated soil that has been placed as fill in the wetland.

Response: We have not recommended any changes to the Revised Tentative Order in
response to this comment. The Revised Tentative Order requires fill placed in wetlands
at the Site to be removed, unless the dischargers provide technical justification for the
imported soil to remain on the Site, with considerations of impacts to Wetlands and
ecological toxicity. The status of fill outside the wetlands is discussed further in
Response to Comment E.2, below.

We understand the objective for requiring the party to install fencing so as to avoid
additional encroachment into the wetland and prevent any soil erosion from entering
the wetland. However, the property owner should take care to avoid impeding
stormwater flow along Arroyo Seco, especially should a debris jam form along the
fence.

Response: We did not suggest changes to the Revised Tentative Order in response to
this comment. The Revised Tentative Order requires wetland restoration and does not
include specifications for fencing. Arroyo Seco is located over 300 feet away from
wetlands that will be restored by the Revised Tentative Order. We do not
anticipatecorrective actions required by the Revised Tentative Order to impact Arroyo
Seco, and we will review plans for restoration activities proposed in the required
Restoration and Monitoring Plan, including any structures like fencing, to ensure they
appropriately avoid potential impacts to Arroyo Seco and other surface waters.

E. Comments by Joan Boblitt
Email on March 18, 2017

@)

| see nowhere in the CAO where it stipulates taking into consideration seasonal and
yearly variations in weather conditions including a protracted drought as we often
experience in California. Would it be possible for language to be added to the CAO so
that when our site is evaluated, those weather variations are taken into consideration?”

Response: Thank you for your concern about drought and seasonal impacts on the
restoration. We did not suggest changes to the Revised Tentative Order based on this
comment. Future drought conditions should be taken into consideration in the
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)

©)

Restoration and Monitoring Plan required in the Revised Tentative Order. Drought
conditions may require an extension of the monitoring period for the restoration.

““Soil has been brought onto our family land. I gather that the agencies believe that the
added soil has contaminated the wetlands. Has this soil been tested? | assume you or
some agency must have tested the soil and found it hazardous if there is a CAO in place
ordering the soil's removal. Where are the results of the soil test? Will we owners get a
copy of the soil test results? If there has been no test on the added soil, why not? It
would seem to me that testing the soil would be the first order of business in order to
establish that it is or is not harmful to the wetlands. | do not find anywhere in the CAO
where soil test results are addressed. Or how much soil is to be removed and from
where.”

Response: Thank you for your comment concerning the soil contamination and test
results. The soil test results for the site where the soil originated can be found here:
http://geotracker.waterboards.ca.gov/profile report.asp?global id=T10000004653. As
stated in the response to Comment B.3, sampling and analysis indicated the imported
fill included gasoline, diesel, oil, and lead at a level below the risk-based screen level
threshold for residential uses, but the fill was evaluated for a limited suite of
constituents and not compared to ecological toxicity values. Regional Water Board staff
would not have issued a water quality certification that allowed the fill of a wetland
without further evaluation. In general, reuse of soil must consider the end use and
effects at the location that receives the soil, including impacts to wetlands and potential
toxicity. Any soil that remains on the Site must be sampled and shown to have no
harmful impacts. We have suggested the following changes to the Revised Tentative
Order:

Page 7

The Dischargers shall submit to the Regional Water Board a Restoration and
Monitoring Plan (Plan), acceptable to the Executive Officer, describing actions to
restore the water quality functions, ane-values, and area of the 0.6 acres of
Wetlands lost, and mitigate for any temporal and permanent losses. The Plan must
also include technical justification for any imported soil remaining on the Site,
with considerations of impacts to Wetlands and ecological toxicity. The Plan shall
contain, at a minimum, a basis of design report, design specifications and
drawings, a planting plan, adequate interim and final performance criteria (used to
assess the success of the wetland restoration), a proposed implementation
schedule, identification of all necessary permits and approvals and a process to
obtain them, and a monitoring plan for the following...

“Every year since the establishment of Hwy 50 and 1580, the approximately eight acres
of family land to the east is inundated with water washing from the Interstate. Some
years the land has flooded to the point of standing water for days threatening to flood
the family home. I believe T.W. Starkweather brought this fact up to members of one or
more of the agencies inspecting the wetlands. The runoff and offending contaminants
would [certainly] impact our wetlands. | saw nowhere in the [Order] where this
serious concern was addressed. Will Cal[T]rans or the responsible party for highway

Page 6 of 8



http://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T10000004653



Response to Comments on Tentative Order and Revised Tentative Order
T. Starkweather, J. Porlier, J. Boblitt, W. Vidalin, and R. Vidalin
Assessor Parcel Numbers 902-0008-005-05 and 902-0008-005-09

4)

()

(6)

runoff be asked to do its part in diverting the water, containing contaminants harmful
to the wetlands, off our land?”

Response: The Revised Tentative Order addresses the unauthorized fill of the Site
wetlands, so we did not suggest any changes based on this comment. We understand
and share your concern about the potential for freeway runoff to impact site wetlands.
The Regional Water Board staff person responsible for administering CalTrans permits,
Derek Beauduy, has been informed of your concern and is looking into the highway
runoff issue. If you have any questions about the freeway runoff, you can contact him at
derek.beauduy@waterboards.ca.gov or at 510-622-2348.

““A resolution [of the Order] in a timely manner would bring me peace of mind. How
quickly can the wetland [restoration] be completed...?”

Response: We appreciate your interest in completing the restoration expeditiously and
share your concern about the timely resolution. The Revised Tentative Order provides
dates for the completion of the following required tasks:

1. Restoration and Monitoring Plan for the Wetland
Compliance Date: Apri-106,2017June 10, 2017

2. Completion of Restoration and Monitoring
Compliance Date: October 30, 2017, or October 30 of the first viable construction
season

3. Submittal of Technical Report
Compliance Date: January 15, 2018, or three months after the completion of Task
2

4. Submittal of Annual Reports For First Five Years and Reports in Years Seven,
Nine, and Ten
Compliance Date: No later than December 31 each year

““I am concerned about the cost of [restoration] and want to make certain there are
funds available to complete [it]. With this in mind, would it be appropriate to set up an
escrow account with money set aside by T.W. Starkweather and Monte Vista Memorial
Investment Group to this end to make certain the necessary funds will be available for
the duration of the remediation?”

Response: We did not suggest any changes to the Revised Tentative Order based on
this comment. We share your concern about ensuring that there are adequate funds to
pay for the restoration. However, the Regional Water Board does not require or
recommend particular payment arrangements among responsible parties. Each named
discharger shares responsibility for completing cleanup and is jointly and severally
liable for oversight costs. Accordingly, you must negotiate the specifics of any
financing arrangement with the other named dischargers.

““| continue to ask why the owners are never invited to any meetings scheduled by
agencies, [Fish and] Wildlife, [Regional] Water Board, or LSA [Associates, Inc.]. We
don't even receive any notice of them. Is this usual? Since we are ultimately responsible
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(our names are on the [Order] and [we are] named as Dischargers), | would think our
presence would be required.”

Response: Comment noted. We understand your concern about not being involved
earlier, and wish to reassure you that you will be party to ongoing correspondence with
staff at the Regional Water Board, and you will be invited to future meetings between
the agencies and dischargers. We began including Site owners in communications as
soon as we became aware of them. We began including you and Ms. Porlier on all
correspondence after July 2016, when we received copies of county records showing
that you were Site owners. After receiving comment letters from you and Mr.
MacDonald in January 2017, along with the Site deeds indicating that William E.
Vidalin and Robert V. Vidalin also own the Site, we added them to all correspondence
as well (see the response to Comment C.3, above, for more information).
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