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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

RESOLUTION NO. 94-086

POLICY ON THE USE OF WASTEWATER TO CREATE,
RESTORE, AND/OR ENHANCE WETLANDS

WHEREAS, the Water Quality Control Plan for the San Francisco Bay Basin prohibits
the discharge of wastewater which has particular characteristics of concern to
beneficial uses at any point where the wastewater does not receive a minimum initial
dilution of at least 10:1 and into any nontidal water or dead-end slough or similar
confined water area; and

WHEREAS, the Water Quality Control Plan provides for exceptions to the above
prohibition where an equivalent level of environmental protection can be achieved, the
discharge is approved as a part of a reclamation project, or where it can be
demonstrated that net environmental benefits will be derived as a result of the
discharge; and

WHEREAS, the Regional Board has previously formulated a policy on this matter
under Resolution No. 77-1; and

WHEREAS, exceptions to the above prohibition have been granted under Resolution
No. 77-1 based on the use of wastewater to create new wetlands and/or enhance
existing wetlands; and

WHEREAS, new evidence regarding the use of wastewater for wetlands creation has
compelled the Regional Board to revise Resolution No. 77-1; and

WHEREAS, the revised policy incorporates new provisions which address issues of
mitigation, the enhancement or restoration of existing wetlands, and wetlands
functions and values; and amended provisions pertaining to waste discharge
prohibition exceptions, waters of the United States, wetland pollution, and monitoring;
and

WHEREAS, the Regional Board prepared an initial study and environmental checklist
evaluating significant environmental impacts in compliance with Division 13 of the
Public Resource Code - California Environmental Quality Act (CEQA) - and found that
no significant adverse environmental impacts would result from implementation of the
revised policy, and subsequently prepared a negative declaration; and

WHEREAS, the Regional Board concludes that this revised policy involves "no
potential for adverse effect, either individually or cumulatively on wildlife", and is
therefore exempt from Department of Fish and Game CEQA filing fees;

WHEREAS, on July 20, 1994 this Board held a public hearing and heard and
considered all comments pertaining to this matter; and



X. WHEREAS, upon consideration of the initial study, environmental checklist
and comments received, the Regional Board finds that there is no
substantial evidence that the project will have a significant effect on the
environment.

XI. THEREFORE, BE IT RESOLVED that:
1. This Regional Board approves the CEQA negative declaration.

2. This Regional Board adopts the policy set forth in the attached document
entitled "Policy on the Use of Wastewater to Create, Restore, and/or Enhance
Wetlands."

Xll.  BE IT FURTHER RESOLVED that Resolution No. 77-1 is rescinded and those
wetlands that received coverage under Resolution No. 77-1 are hereby covered
under this revised policy.

XIll.  BE IT EVEN FURTHER RESOLVED that:

1. The State Water Resources Control Board (State Board) is requested to approve
the revised policy in accordance with Section 13245.5 of the California Water
Code.

2. Upon approval, the State Board is requested to transmit the revised policy to the
Office of Administrative Law for approval.

3. The Regional Board directs the Executive Officer to sign and file a Certificate of
Fee Exemption with the Department of Fish and Game for this revised policy.

I, Steven R. Ritchie, Executive Officer, do hereby certify the foregoing is a full, true, and
correct copy of a Resolution adopted by the California Regional Water Quality Control
Board, San Francisco Bay Region, on July 20, 1994.

Tegcnp Gl ™

Steven R. Ritchie
Executive Officer



POLICY ON THE USE OF WASTEWATER TO CREATE, RESTORE,
AND/OR ENHANCE WETLANDS

Background

On February 15, 1977 the Regional Board adopted the "Policy and Guidelines on the Use of
Wastewater to Create, Restore, Maintain, and/or Enhance Marshlands." Developments in
wetlands science since 1977 and evidence gathered from existing projects have raised new
questions regarding wetlands and wastewater treatment. The revised Resolution No. 94-086
adopted on July 20, 1994 updates the original 1977 Policy and rescinds Resolution No. 77-1.

The Water Quality Control Plan for the San Francisco Bay Basin (December, 1986, I1V-8),
hereafter called the Basin Plan, contains the following waste discharge prohibition:

"It shall be prohibited to discharge:

1.

Any wastewater which has particular characteristics of concern to beneficial uses
at any point at which the wastewater does not receive a minimum initial dilution
of at least 10:1, or into any nontidal water, dead end slough, similar confined
waters, or any immediate tributaries thereof."”

This prohibition is subject to the following exceptions (IV-8):

Exceptions will be considered for discharges where:

a)

c)

"an inordinate burden would be placed on the discharger relative to beneficial uses
protected and an equivalent level of environmental protection can be achieved by
alternate means, such as an alternative discharge site, a higher level of treatment,
and/or improved treatment reliability;

or
a discharge is approved as part of a reclamation project;

or

it can be demonstrated that net environmental benefits will be derived as a result
of the discharge."

Exceptions to the above prohibition for wetland "reclamation" or wetland creation projects have
previously been granted and new proposals have been made under Resolution No. 77-1.
These projects. involve the use of wastewater to either create new wetlands or, in some cases,
to enhance or restore existing wetlands. Projects previously subject to the provisions of
Resolution No. 77-1 include Mt. View Sanitary District, ITT Marsh in Palo Alto, and Hayward
Marsh. These three projects will be covered, or "grandfathered," under this policy provided that
each project's management plan is updated in accordance with this policy prior to the next
NPDES permit reissuance for each site.



Preamble

The provisions which follow are intended to provide Regional Board policy on the
implementation of the exception provisions of the Basin Plan waste discharge prohibition. It is
not the intent of this policy to either encourage or discourage the use of the wastewater to
create, restore, and/or enhance wetlands. This policy may be modified to be consistent with
ongoing regional wetlands planning efforts

Inherent in this policy is the recognition of the beneficial aspects of wetlands. When the policy
calls for the demonstration of net environmental benefits from a discharge to a wetland, it is
not calling for a demonstration that wetlands are beneficial. What is being called for is a
demonstration to the satisfaction of the Regional Board that the proposed discharge will be of
such quality and managed in such a manner so that a beneficial wetland is in fact created.
The principal form of such demonstration will be a management plan which provides detailed
information on how compliance with the policy will be achieved.

For the purposes of this policy, wetlands are defined in 40 CFR Part 122.2 as:

“those areas that are inundated or saturated by surface or groundwater at a frequency
and duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions.” Wetlands
include saltwater marshes, freshwater marshes, open or closed brackish water
marshes, swamps, mudflats, and riparian areas.

POLICY

The following provisions will be followed by the Regional Board in determining whether or
not to approve projects involving the use of wastewater to create, restore, and/or enhance
wetlands.

1. In order to be granted an exception to the Water Quality Control Plan waste discharge
prohibition, a discharger must demonstrate that a net environmental benefit will be
derived as a result of the discharge
Rational:

The Water Quality Control Plan provides three cases under which exceptions to the
waste discharge prohibition may be granted:

a. The discharge is approved based upon the demonstration that an
equivalent level of environmental protection can be achieved

b. The discharge is approved as part of a reclamation project.

c. Thedischarge is approved based upon the demonstration that a net
environmental benefit will be derived as a result of the discharge.

Of the three exceptions to the waste discharge prohibition, net
environmental benefit will apply. Examination of the exceptions
provides the rationale for net environmental benefit under this

policy:

Under case a, the establishment of an equivalent level of



protection is intended to ensure that the discharge will not degrade
the receiving water. Proposals which fall under the terms of this
policy, however, involve not only the protection of receiving waters,
but also the creation of new waters of the United States. The
wetland must establish new beneficial uses, these beneficial uses
must be protected, and net environmental benefit must be
demonstrated.

When this prohibition was first adopted by the Regional Board
the typical reclamation project (as in case b) involved the use of
reclaimed water to replace the use of better quality water such
as potable water. Another type of reclamation is the creation or
restoration of beneficial uses, particularly fish and wildlife uses.
It is implied in this definition of reclamation that a net
environmental benefit will result from the discharge. Therefore,
if the use of wastewater to create new wetlands is considered to
be a reclamation project, it is still subject to the test of
demonstration of net environmental benefit.

Under case c it is clear that the demonstration of net environmental
benefit will be the guiding criteria

In order to demonstrate net environmental benefit, it will be necessary for the
applicant to demonstrate that (1) full and uninterrupted protection will be given to all
beneficial uses which could be made of the receiving water, including groundwater, in
the absence of wastewater discharges and (2) that new beneficial uses will result
from wetland creation, or, in rare cases, fuller realization of existing or potential uses
will result from wetland restoration or enhancement beyond that which would occur in
the absence of point source discharges.

Rationale:

Exceptions to the waste discharge prohibition are based on the establishment of a net
environmental benefit. To achieve a net environmental benefit, (1) the discharge
cannot degrade the site with respect to conditions which existed previous to the
discharge, and (2) the site must be improved. The best method to demonstrate this is
through the preservation and creation of beneficial uses.

The Regional Board will consider exceptions to the waste discharge prohibition in
cases where the wetlands are constructed systems. Generally, this policy will not
permit the enhancement or restoration of existing wetlands with wastewater. In
exceptional cases, enhancement or restoration of existing wetlands may be
considered. However, the discharger will be required to demonstrate that the existing
wetlands are unlikely to be restored by other means, and that the resulting discharge
to the wetland will both maintain existing beneficial uses and create new beneficial
uses. In no cases will the Regional Board consider the use of existing wetlands as
treatment systems

Rationale:

Wetland enhancement projects have been proposed as environmental benefits.
Discharges to existing wetlands, however, may disrupt the habitat of valuable or rare
or endangered species, or may adversely alter the distribution of vegetation. Damage



to existing wetlands would constitute a net loss to the Bay system and a violation of
the no net loss policy. For these reasons, discharges to existing wetlands will only be
considered in rare cases when the applicant presents sufficient evidence that existing
beneficial uses will be protected and new beneficial uses will be created. In addition,
conversions of existing wetlands (e.g. from saltwater to freshwater) will not constitute
a net environmental benefit under this policy unless these conversions meet the
requirements of the Clean Water Act and the Porter-Cologne Water Quality Control
Act, and are consistent with ongoing regional wetlands planning efforts.

In cases where discharges to existing wetlands are under consideration, the applicant
will be required to consult with additional agencies regarding the existing wetlands
prior to submitting the exception request to the Regional Board. These agencies
include the State Department of Fish and Game, the State Department of Health,
local vector control agencies, the Soil Conservation Service, the National Marine
Fisheries Service, the U.S. Fish and Wildlife Service, the U.S. Environmental
Protection Agency, and the U.S. Army Corps of Engineers. Comments received from
these agencies must be submitted at the time the exception request is considered.

Wetlands created using wastewater shall be considered on a case-by-case basis to
determine whether they are waters of the United States, as defined in 40 CFR Part
122.2, or treatment systems. Should portions of the wetland be determined to be
treatment systems, the portions of the wetland that are designated waters of the
United States will be the sole determinants of the net environmental benefit derived
from the discharge. Portions of the wetland that are designated waters of the United
States will be subject to Basin Plan water quality objectives. Portions of the wetland
that are upstream of the point of compliance - and therefore part of the treatment
process - will be subject to the best management practices specified in the NPDES
permit. In all cases, the wetland system, consisting of treatment and nontreatment
portions, will be subject to conditions specified in the NPDES permit or waste
discharge requirements.

Rationale:

In most cases, full protection of the beneficial uses of the wetland will be necessary to
demonstrate the net environmental benefit and to warrant the exception to the waste
discharge prohibition. The best regulatory tool available to the Regional Board to
assure that full protection is provided is the establishment of waste discharge
requirements on the discharge prior to discharge to the wetland. In some cases, a
portion of the wetland may be considered to be primarily for treatment purposes. In
these cases, the location of the point of compliance will be specified in the waste
discharge requirements issued by the Regional Board.

Portions of the wetland which are waste treatment systems will not be subject to
Basin Plan water quality objectives, and will not be assumed to create or maintain any
benefit other than treatment. In these cases, the discharger will be required to employ
best management practices. Portions of the wetland created, restored, or enhanced
to demonstrate a net environmental benefit, and which are waters of the United
States, will be subject to Clean Water Act Sections 401 and 404, Basin Plan water
quality objectives, and any other applicable regulations.

The Regional Board will require that the maximum benefit be derived from the
quantity and quality of water that is available.



Rationale:

The Water Quality Control Plan discharge prohibitions were developed to lower the
risk involved with waste discharges. Inherent in the granting of an exception to one of
these prohibitions is a trade-off between the environmental benefit gained and the
additional risk involved with discharge due to the lack of dilution relative to a deep
water discharge, and generally greater ecological sensitivity of the shallow waters,
inter-tidal zones, and wetlands of the Bay system. Maximizing the benefit derived will
make this trade-off as favorable as possible. The final determination as to what
constitutes maximum benefit will be made by the Regional Board at the time the
exception request is considered and after full public hearing and consideration of the
comments of all interested parties.

The Regional Board will require the applicant to demonstrate (1) a commitment of an
adequate amount of land to make optimum use of the water to be committed to
wetland creation, restoration and/or enhancement, (2) a commitment to manage the
wetland to provide for maximum environmental benefit with a minimum of adverse
conditions, and (3) the availability of acceptable reclamation or disposal facilities for
any wastewaters not committed to wetland creation, restoration, or enhancement.

Rationale:

Wetland creation projects have been proposed in many cases as an alternative to
joining a subregional wastewater system and/or constructing a deep water outfall.
Long term commitments are necessary in order to assure that the conditions
necessary to obtain an exception to the waste discharge prohibition are maintained.
The intent of this policy is to assure that adequate land and management resources
are available for as long as the wastewater is intended to be used for wetland
purposes. The commitment to provide the land and management resources may
come from a person or persons other than the discharger but the commitment must
be such that the land or management resources cannot be withdrawn without
Regional Board notification. Requests for withdrawal of resources must include
assessment of the protection of existing beneficial uses, and sufficient advance notice
to provide for acceptable disposal or reclamation facilities for the wastewater pursuant
to Basin Plan waste discharge requirements

The Regional Board will require the applicant to demonstrate that the wetland will be
managed so as not to create vector problems and nuisance, and so as to minimize
the occurrence of avian botulism and other infectious diseases. The Regional Board
will also require demonstration in the form of detailed monitoring that pollutants and
other substances transferred to the wetland do not harm wildlife due to direct toxicity
or bioaccumulation in the food chain. This provision applies to the entire wetland
system, including sections dedicated to treatment as well as sections dedicated to
demonstration of a net environmental benefit.

Rationale:

As most sewage treatment plants are in or near urban areas, it is likely that most
areas considered for wetland creation, restoration, and enhancement will also be near
urban areas. Control of vectors and other nuisance factors is essential in all cases
and is critical near urban areas.

Wetlands may trap nutrients, toxics, and metals (e.g., mercury and selenium) which



potentially accumulate and/or biomagnify in sediments and biotic tissues. Currently,
there is a general lack of knowledge on how these substances and their accumulation
affect wetlands and resident wildlife. In light of this information gap, a conservative
approach should be used in evaluating the potential for adverse impacts to wildlife,
particularly for substances that biomagnify. Detailed monitoring and contingency
plans are necessary to avoid the creation of polluted wetlands and long-term adverse
ecological effects.

The project design should consider the most important functions and values to create
in order to demonstrate a net environmental benefit. Priority will be given to proposals
which reflect, to the greatest extent feasible, the wetland types which were historically
present at the site or are consistent with ongoing regional wetlands planning efforts.
Wetlands created, restoredor enhanced as exceptions to the waste discharge
prohibition should not be based on the most convenient wetland type available due to
financial or land area limitations.

Rationale:

Existing projects designed under Resolution No. 77-1 were often implemented in
ways that minimized maintenance requirements and costs, and failed to maximize
habitat values. The most common result of this practice was the creation of open
water areas or "ponds" fringed by steep banks and wetland vegetation. These open
water areas are not representative of wetland types common to the Region, may
constitute a conversion from historical wetland types, and are limited in wetland
functions and values. Careful assessment of the wetland functions and values to be
created is therefore required in order to determine the net environmental benefit of the
proposed wetland.

Generally, dischargers that are granted an exception to the Water Quality Control
Plan waste discharge prohibition based on the creation, restoration or enhancement
of wetlands may not use these wetlands to satisfy mitigation requirements pursuant to
any program within the purview of the Regional Board including, but not limited to,
Sections 401 and 404 of the Clean Water Act, or any other regional or local
jurisdiction. In exceptional cases, mitigation projects with wastewater may be
considered. However, the applicant must demonstrate that the project is primarily a
mitigation project, and not solely an effort to obtain an exception to the waste
discharge prohibition. In addition, mitigation wetlands are waters of the United States
and, as such, all discharges of water to the wetland must meet Basin Plan shallow
water effluent limits. Mitigation projects approved under this policy by the Regional
Board will be for wetland creation rather than restoration or enhancement unless the
applicant fulfills requirements of Provision 3 for modification of an existing wetland.

Rationale:

Under this policy, wetlands are created, restored or enhanced in order to obtain an
exception to the waste discharge prohibition. In effect, the creation of a net
environmental benefit is mitigatory. To count these wetlands once again for fill and
development mitigation would constitute "dual credit." Therefore, there will generally
be no substitution of wetlands created, restored or enhanced to obtain an exception to
the waste discharge prohibition for wetlands required as Section 404 mitigation.

The Regional Board recognizes that mitigation cases may arise where wastewater is
the sole (or only appropriate) source of water. These projects would require an



10.

1.

exception to the waste discharge prohibition by default, unless the discharge to the
mitigation wetland met the 10:1 dilution requirement. This policy may be one means
of acquiringthe necessary exception provided that the wastewater discharged to the
mitigation wetland met Basin Plan shallow water effluent limits. Prior to approval of
such an exception, the applicant must contact all agencies requiring or supervising
the mitigation project (e.g., the U.S. Army Corps of Engineers, the U.S. Environmental
Protection Agency, the U.S. Fish and Wildlife Service etc.) and submit their comments
to the Regional Board.

Pilot investigations will be required to determine the information necessary to develop
a functional wetland unless the applicant can provide the information without such
investigations. The necessity for pilot work, however, will not be allowed to interfere
with the implementation of necessary wastewater facilities programs. In those cases
where pilot work would unduly delay a facilities planning effort, wetland creation must
be considered as a “second phase” and work must proceed on disposal alternatives
as the first phase. In all cases where pilot work is being performed, options for
disposal must be kept open in case the wetland creation project is not approved. The
information to be provided will be determined by the Executive Officer of the Regional
Board in cooperation with agencies designated in Provision 11.

Rationale:

Pilot work will probably be necessary in most cases to determine the optimum land
area and management techniques and to provide data to assess the impacts of
discharge from the proposed wetland on adjacent waters. Such pilot work may require
several years for completion. In many cases such delays cannot be allowed due to
the immediacy of the water quality control problem.

Prior to granting an exception to the Water Quality Control Plan waste discharge
prohibition, the Regional Board will require the applicant to develop a management
plan acceptable to the Executive Officer that provides detailed information on how
compliance with provisions 1 through 10 is to be achieved. The management plan
should contain the following information, at a minimum:

A. Afacility plan, including a description of: the treatment works prior to discharge
to the wetland; the physical facilities to be provided in the wetland area; the
physical layout of the wetland including all points of discharge to and from the
wetland; adjacent waters; available disposal alternatives (if any); and how the
land is to be committed to this use. The facility plan must also include an
explanation of the project purpose and objectives, a description of site selection
and sampling, and | description of planning and design elements, including
wetland design criteria:

B. Anoperations and maintenance plan, including a vector control program
and system contingency plans.

C. As part of the operations and maintenance plan, a detailed monitoring
plan to monitor parameters such as pollutants, habitat diversity, wildlife
use, and vector populations.

D. A description of the anticipated water quality impacts of the proposed project
including the anticipated quality or the discharge to the wetland; the



anticipated quality of water in the wetland; the anticipated quantity and
quality of water discharged from the wetland; and the anticipated impact of
that discharge on adjacent waters. This description should include a
summary of the results of any pilot work or other data on which the proposal
is based.

Rationale:

A management plan, in addition to providing the necessary information to
the Regional Board, will provide an "operations manual" for the discharger's
use in managing the wetland. Project objectives specified in the
management plan will later serve as indicators of the success of the project.

Management plans should be prepared in consultation with staff of the
Regional Board, the State Department of Fish and Game, the State
Department of Health, local vector control agencies, the Soil Conservation
Service, the National Marine Fisheries Service, the U.S. Fish and Wildlife
Service, the U.S. Environmental Protection Agency. and the U.S. Army
Corps of Engineers. Regional Board staff will provide the applicant with
management plan recommendations.



