LAW OFFICES OF

STEVEN J. HABER
11755 WILSHIRE BOULEVARD
SUITE 1450

LOS ANGELES, CALIFORNIA 90025
TELEPHONE {310) 479-1070
FACSIMILE {310) 479-1420

July 18,2014

Naomi Kaplowitz, Esq.
Staff Attorney
Office of Enforcement
State Water Resources Control Board
1001 I Street, P.O. Box 100
Sacramento, CA 95812

haberlaw@sbcglobal.net

RECEIVED
JUL 2 2 2014

Office of Enforcemen1

Re: CarbonLITE Industries, LLC
Dear Ms. Kaplowitz:
Pursuant to your request, there is enclosed the original Settlement Agreement and Stipulation for
Entry of Administrative Civil Liability executed by CarbonLITE. Please provide me with a countersigned copy and let me know, if and when the Water Board expects payment.
Very truly yours,

SJH:pm
Enclosure

DRAFT/SETTLEMENT CONFIDENTIAL

STATE OF CALIFORNIA
REGIONAL WATER QUALITY CONTROL BOARD
SANTA ANA REGION

ORDER No. RS-2014-0050

In the Matter of:

CarbonLITE Industries, LLC
875 Michigan Ave.
Riverside, CA 92507

SETTLEMENT AGREEMENT AND STIPULATION
FOR ENTRY OF ADMINISTRATIVE CIVIL LIABILITY
ORDER

This Settlement Agreement and Stipulation for Entry of Administrative Civil Liability Order (Order
or Stipulated Order) is entered into by and between the Division Chief of the Regional Water
Quality Control Board, Santa Ana Region (Regional Board), on behalf of the Santa Ana Water
Board Prosecution Team (Prosecution Team), and CarbonLITE Industries, LLC (Discharger)
(collectively Parties) and is presented by the Prosecution Team and Discharger to the Santa
Ana Water Board, or its delegee, for adoption as an Order by settlement, pursuant to
Government Code section 11415.60.
SECTION 1: RECITALS
1.

CarbonLITE Industries, LLC, operates as a polyethylene terephthalate (PET)
plastic recycling facility at 875 Michigan Avenue in the City of Riverside,
California. The facility is currently regulated under the States G eneral Permit for
Discharges of Storm Water Associated with Industrial Activities, Water Quality
Order No. 97-03DWQ, NPDES No. CAS000001 (Permit). The waste discharge
identification number for Carbon LITE is 8 331023299.

2.

The Permit prohibits unauthorized non-storm water discharges. Section A. of the
Permit requires the development and implementation of a storm water pollution
prevention plan (SWPPP) in which the facility identifies and evaluates sources of
pollutants associated with industrial activities that may affect the quality of storm
water discharges and authorized non-storm water discharges, and identifies for
implementation site-specific best management practices (BMPs) to reduce or
prevent pollutants associated with industrial activities in storm water discharges
and authorized non-storm water discharges.

3.

The Regional Board alleges that the Discharger violated the Industrial General
Permit by discharging wastes, over a period of at least 1 day, into waters of the
United States, and by failing to implement its SWPPP between January 1, 2012
and March 6, 2012. Each of these violations subjects the Discharger to
administrative civil liability pursuant to Water Code section 13385. The alleged
violations are described in Administrative Civil Liability Complaint No. R8-20140022 (Complaint), which is hereby incorporated as Attachment A.
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4.

The Parties have engaged in settlement negotiations and agree to fully settle the
matter without administrative or civil litigation and by presenting this Stipulated
Orderto the Santa Ana Water Boards Executive Officer for adoption as an Order
by settlement, pursuant to Government Code section 11415.60. The liability
imposed by this Order is less than the liability determined using the penalty
methodology in the Water Quality Enforcement Policy, as described in the
Complaint and its attachments. The adjustment is the result of settlement
negotiations between the parties and is based on the inherent risks associated
with an administrative hearing and potential subsequent litigation.
The
Prosecution Staff believes that the resolution of the alleged violation is fair and
reasonable and fulfills all of its enforcement objectives, that no further action is
warranted concerning the specific violations alleged in the Complaint, except as
provided in this Stipulated Order, and that this Stipulated Order is in the best
interest of the public.

SECTION II: STIPULATIONS
The Parties stipulate to the following terms for a Stipulated Order:
1.

Jurisdiction: The Parties agree that the Regional Board has subject matter
jurisdiction over the matters alleged in this action and personal jurisdiction over
the Parties to this Stipulated Order.

2.

Administrative Civil Liability: Within 30 days of adoption of this Stipulated
Order, Discharger shall remit sixty thousand dollars ($60,000) in the form of a
check made payable to the State Water Resources Control Board Cleanup and
Abatement Account. The check shall indicate Order No. RB-2014-0050 and shall
be sent to the following address:
State Water Resources Control
Board Division of Administrative
Services ATTN: ACL Payment P.O.
Box 1888 Sacramento, California
95812-1888

A copy of the check shall also be transmitted electronically to the following e-mail address:
Michelle Beckwith
Michelle.Beckwith@waterboards.ca.gov
3.

Scope of Order: Upon adoption by the Regional Board, or its delegee, this
Stipulated Order represents a final and binding resolution and settlement of all
claims, violations, or causes of action alleged in this Order or which could have
been asserted based on the specific facts alleged in this Stipulated Order against
Discharger as of the effective date of this Stipulated Order. The provisions of this
Paragraph are expressly conditioned on Respondents full payment of the adm
inistrative civil liability by the deadline specified in Paragraph 2.

4.

Denial of Liability: Neither this Stipulated Order, nor any payment pursuant to
the Order, shall constitute evidence of, or be construed as, a finding,
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adjudication, or acknowledgement of any fact, law, or liability, nor shall it be
construed as an admission of violation of any law, rule, or regulation. However,
this Order and/or any actions of payment pursuant to the Order may constitute
evidence in actions seeking compliance with this Order. This Order may be used
as evidence of a prior enforcement action in future actions by the Regional Board
against Respondent, but shall not be admissible as evidence of the specific
alleged violations.
5.

Covenant not to Sue: Upon the effective date of this Stipulated Order,
Discharger shall and does release, discharge, and covenant not to sue or pursue
any civil or administrative claims against the Regional Board, including its
officers, agents, directors, employees, contractors, subcontractors, attorneys,
representatives, predecessors-in-interest, and successors and assigns for any
and all claims or causes of action, of every kind and nature whatsoever, in law
and equity, whether known or unknown, suspected or unsuspected, foreseen or
unforeseen, which arise out of or are related to this action. Upon payment by
Discharger of the $60,000.00 sum specified in Section 2 above, the Regional
Board shall and does release, discharge, and covenant not to sue or pursue any
civil or administrative claims against Discharger, including its officers, agents,
directors, employees, contractors, subcontractors, attorneys, representatives,
predecessors-in-interest, and successors and assigns for any and all claims or
causes of action, of every kind and nature whatsoever, in law and equity,
whether known or unknown, suspected or unsuspected, foreseen or unforeseen,
which arise out of or are related to this action.

6.

Public Notice: Discharger understands that federal regulations require that the
Regional Board publish and allow the public thirty (30) days to comment on any
settlement of an enforcement action addressing NPDES permit violations (40
C.F.R. section 123.27(d)(2)(iii)). This Stipulated Order will be noticed for a 30-day
public comment period prior to being presented to the Regional Board, or its
delegee, for adoption. In the event objections are raised during the public review
and comment period, the Regional Board or its delegee may, under certain
circumstances, require a public hearing regarding the Stipulated Order. In that
event, the Parties agree to meet and confer concerning any such objections, and
may agree to revise or adjust the proposed Order as necessary or advisable
under the circumstances.
Discharger agrees that it may not rescind or
otherwise withdraw approval of this proposed Stipulated Order.

7.

Procedure: The Parties agree that the procedure that has been adopted for the
approval of the settlement by the Parties and review by the public, as reflected in
this Order, will be adequate. In the event procedural objections are raised prior to
this Stipulated Order becoming effective, the Parties agree to meet and confer
concerning any such objections, and may agree to revise or adjust the procedure
as necessary or advisable under the circumstances.

8.

Waivers: In the event that this Stipulated Order does not take effect because it is
not approved by the Regional Board, or its delegee, or is vacated in whole or in
part by the State Water Resources Control Board or a court, the Parties
acknowledge that the Prosecution Team may proceed to a contested evidentiary
hearing before the Regional Board to determine whether to assess administrative
civil liability for the underlying alleged violations, or may continue to pursue

3

settlement. The Parties agree that all oral and written statements and
agreements made during the course of settlement discussions will not be
admissible as evidence in any subsequent administrative or judicial proceeding
or hearing and will be fully protected by California Evidence Code sections 1152
and 1154; California Government Code section 11415.60; Rule 408, Federal
Rules of Evidence; and any other applicable privilege under federal and/or state
law. The Parties also agree to waive any and all objections related to their efforts
to settle this matter, including, but not limited to:
a.

Objections related to prejudice or bias of any of the Regional Board
members or their advisors and any other objections to the extent that they
are premised in whole or in part on the fact that the Regional Board
members or their advisors were exposed to some of the material facts
and the Parties settlement positions, and therefore may have formed
impressions or conclusions, prior to conducting any contested evidentiary
hearing in this matter; or

b.

Laches or delay or other equitable defenses based on the time period that
the order or decision by settlement may be subject to administrative or
judicial review.

9.

Appeals: Discharger hereby waives its right to appeal this Stipulated Order to
the State Water Resources Control Board, a California Superior Court and/or any
California appellate level court.

10.

Effect of Stipulated Order: Except as expressly provided in this Stipulated
Order, nothing in this Stipulated Order is intended nor shall it be construed to
preclude the Prosecution Team or any state agency, department, board or entity
or any local agency from exercising its authority under any law, statute, or
regulation.

11.

Water Boards not Liable: Neither the Regional Board members nor the
Regional Board staff, attorneys, or representatives shall be liable for any injury or
damage to persons or property resulting from the negligent or intentional acts or
omissions by Discharger or its respective directors, officers, employees, agents,
representatives or contractors in carrying out activities pursuant to this Order, nor
shall the Regional Board, its members or staff be held as parties to or guarantors
of any contract entered into by Respondent, or its directors, officers, employees,
agents, representatives or contractors in carrying out activities pursuant to this
Order.

12.

No Waiver of Right to Enforce: The failure of the Prosecution Team or
Regional Board to enforce any provision of this Stipulated Order shall in no way
be deemed a waiver of such provision, or in any way affect the validity of this
Stipulated Order. The failure of the Prosecution Team or Regional Board to
enforce any such provision shall not preclude it from later enforcing the same or
any other provision of this Stipulated Order. No oral advice, guidance,
suggestions or comments by employees or officials of any Party regarding
matters covered under this Stipulated Order shall be construed to relieve any
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Party regarding matters covered in this Stipulated Order. The Regional Board
reserves all rights to take additional enforcement actions, including without
limitation the issuance of administrative civil liability complaints or orders for
violations other than those addressed by this Order.
13.

Regulatory Changes: Nothing in this Stipulated Order shall excuse Discharger
from meeting any more stringent requirements which may be imposed hereafter
by changes in applicable and legally binding legislation or regulations.

14.

Authority to Enter Stipulated Order: Each person executing this Stipulated
Order in a representative capacity represents and warrants that he or she is
authorized to execute this Order on behalf of and to bind the entity on whose
behalf he or she executes the Order.

15.

Integration: This Stipulated Order constitutes the entire agreement between the
Parties and may not be amended or supplemented except as provided for in this
Stipulated Order.

16.

Modification: This Order shall not be modified by any of the Parties by oral
representation whether made before or after the execution of this Order. All
modifications must be made in writing and approved by the Regional Board or its
delegee.

17.

Interpretation: This Stipulated Order shall not be construed against the party
preparing it, but shall be construed as if the Parties jointly prepared it and any
uncertainty and ambiguity shall not be interpreted against any one party.

18.

Counterpart Signatures: This Order may be executed and delivered in any
number of counterparts, each of which when executed and delivered shall be
deemed to be an original, but such counterparts shall together constitute one
document.
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For the Regional Bo d Prosecution Team
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HAVING CONSIDERED THE PARTIES STIPULATIONS, THE SANTA ANA REGIONAL
WATER QUALITY CONTROL BOARD, BY AND THROUGH ITS EXECUTIVE OFFICER,
FINDS THAT:
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19.

Issuance of this Stipulated Order is exempt from the provisions of the California
Environmental Quality Act (Public Resources Code section 21000 et seq.), in
accordance with sections 15061 (b)(3) and 15321 (a)(2), of Title 14 of the
California Code of Regulations.

20.

The foregoing Stipulation is fully incorporated herein and made part of this Order.

21.

The liability imposed by this Order is at a level that recovers the economic
benefits derived from the acts that constitute the violations. In addition, this
settlement recovers the costs incurred by the staff of the Regional Board for this
matter.

PURSUANT TO SECTIONS 13385 AND 13399.33 OF THE CALIFORNIA WATER CODE AND
SECTION 11415.60 OF THE CALIFORNIA GOVERNMENT CODE, THE EXECUTIVE
OFFICER HEREBY ADOPTS THIS ORDER

Kurt V. Berchtold
Executive Officer
Santa Ana Regional Water Quality Control Board
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