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Amendments to Incorporate Total Maximum Daily Loads (TMDLs) for Copper
(Cu) and Non-TMDL Action Plans for other Metals in Newport Bay

Dear Dr. Candelaria:
We are writing on behalf of the City of Newport Beach (“City” or “Newport Beach”) to
provide the following comments on the Santa Ana Regional Water Quality Control Board’s
(“Regional Board”) Proposed Basin Plan Amendments to Incorporate Total Maximum Daily
Loads (TMDLs) for Copper (Cu) and Non-TMDL Action Plans for other Metals in Newport
Bay, including the Revised Substitute Environmental Document (“RSED”) for the Copper
TMDLs and Action Plans for Zn, Hg, As and Cr in the Newport Bay project (“Project”).
The City appreciates the opportunity to comment on the revised Copper TMDL documents,
and as stated in the separately submitted comment letter from City staff, Newport Beach is
pleased to participate as a stakeholder in the Regional Board’s regulatory process. Though
the City believes it was wise for the Regional Board to take time to consider comments to the
last draft Copper TMDL, unfortunately, the most recent draft remains deeply flawed. If it is
adopted in its current form, it will be vulnerable to numerous legal challenges, as
summarized below.
In the Regional Board’s July 10, 2018, Public Notice, it asked commenters to “[p]lease limit
new comments to the revised portions of the draft documents and to issues that were not
raised during the initial comment period.” Accordingly, the City will not reiterate the
comments it previously submitted, most of which have not been adequately addressed.
In spite of the revisions made since 2016, the Copper TMDL and its supporting documents
still suffer from major legal deficiencies. First, it still unlawfully fails to heed the Legislative
prohibition against local governments attempting to regulate the sale and use of registered
pesticides. Second, since the City cannot lawfully control the use of registered pesticides, it
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has no control over the primary pollutant loading mechanism and is therefore not properly
considered a discharger. Third, the deletion of the State Lands Commission from the list of
dischargers is arbitrary when the City was originally identified as a discharger for the same
reasons. Fourth, the Regional Board’s conclusion that the implementation schedule provides
sufficient time is unsupported. Fifth, the RSED is replete with numerous and serious
violations of the California Environmental Quality Act. For all these reasons, the Copper
TMDL cannot be adopted in compliance with the law.
I.

The Copper TMDL Still Requires Unlawful City Regulation of the Sale and/or
Use of Registered Pesticides

The revised Copper TMDL documents attempt to conceal the fact that, if adopted, the
Regional Board will be requiring the City to regulate the sale and/or use of registered
pesticides, which is prohibited by state law. The Supplemental Staff Report states that: “The
proposed Cu TMDLs do not require or recommend that the City or County ban the use of Cu
antifouling paints. (The proposed Implementation Plan does recommend providing
incentives to boaters to convert from Cu AFPs to nontoxic AFPs.)” (Supplemental Staff
Report, p. 5). Thus, the Regional Board still intends to require the City to undertake actions
that would violate state law. Food and Agriculture Code section 11501.1, subdivision (a),
forbids any action by local government to “prohibit or in any way attempt to regulate any
matter relating to the registration, sale, transportation, or use of pesticides . . . .” (Italics
added.) The Regional Board appears to believe its “incentive” approach is a way to skirt the
preemption issue identified by the City. The Legislature could hardly have written its
preemption language to sweep more broadly. The Regional Board’s suggestion that
“incentives” to influence the sale and use of registered pesticides constitute a loophole to
subvert the Legislature’s intent is without merit.
II.

The City is Not a Discharger

The Regional Board’s assumption that the City is a discharger with regard to Copper AntiFouling Boat Paint (“Cu AFP”) is incorrect, and therefore the Cooper TMDL and its
Implementation Plan are based upon incorrect assumptions. The Regional Board contends
the City is a discharger in this regard because the City has been delegated authority over
certain tidelands: “The City and County thereby have the ability to exert control over Cu
discharges from Cu AFPs due to passive leaching from boat hulls and/or hull cleaning
activities.” If it were true that the City could regulate the sale and use of Cu AFP, then the
Regional Board’s position would arguably be consistent with State Water Resources Control
Board decisions. (See, e.g., In the Matter of Petition of San Diego Unified Port District,
State Water Resources Control Board Order No. WQ 89-12, p. 6 [“This Board has
consistently taken the position that a landowner who has knowledge of the activity taking
place and has the ability to control the activity, has “permitted” the discharge within the
meaning of Section 13304.”] (Italics added).)
As the City has previously demonstrated, however, it does not have the ability to control the
sale, use or transportation of Cu AFP due to the Legislature’s determination to occupy the
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entire field of such regulation. Because the City lacks the ability to control the discharge of
copper from Cu AFP, it therefore follows that the City is not a discharger by virtue of its
administration of certain tidelands, the Regional Board’s assumptions to the contrary are
incorrect, and the Copper TMDL and its Implementation Plan are fundamentally flawed.
III.

The Deletion of the State Lands Commission is Unexplained and Inconsistent
with the Justification for Naming Other Dischargers

In the prior draft of the Copper TMDL, the Regional Board identified the State Lands
Commission as a discharger for essentially the same reasons as the City and the County of
Orange. In the latest draft, the State Lands Commission no longer appears as a discharger.
The Supplemental Staff Report does not provide any explanation or justification for this
change. Indeed, no strikethrough version of the Basin Plan Amendments is provided, so
many stakeholders may not have even noticed this substantive change to the proposed
regulatory action. This lack of transparency should be addressed and explained.
Moreover, since the Regional Board previously concluded that the State Lands Commission
and the City are dischargers for nearly identical reasons, it is arbitrary for the Regional Board
to delete the State Land Commission from the list of Dischargers without also deleting the
City and County. Indeed, the State Lands Commission likely has greater ability to control
Cu AFPs on the tidelands than the City since the preemption provisions of Food and
Agriculture Code section 11501.1 are targeted at local governments, not state agencies.
IV.

The Regional Board’s Conclusion that the Implementation Schedule Provides
Enough Time is Unsupported by Evidence or Analysis

The latest draft Copper TMDL allows just 12 years to fully implement the TMDL. The City
previously commented that the implementation period (which was then longer) was too short
to allow for the effect of the new lower-copper AFPs to be observed, would require
potentially unnecessary actions and costs and would allow collection of better data. In the
Supplemental Staff Report, the Regional Board states that the recommended compliance
schedule is “adequate for this purpose.” (Supplemental Staff Report, p. 3.) This conclusion
is unsupported by any analysis or factual support, and the schedule should be significantly
lengthened.
V.

Relevant CEQA Law

The California Environmental Quality Act (“CEQA”) “compels government first to identify
the environmental effects of projects, and then to mitigate those adverse effects through the
imposition of feasible mitigation measures or through the selection of feasible alternatives.”
(Sierra Club v. State Board of Forestry (1994) 7 Cal.4th 1215, 1233.) Public agencies, such
as the Regional Board, must “refrain from approving projects with significant environmental
effects if there are feasible alternatives or mitigation measures that can substantially lessen or
avoid those effects.” (City of Arcadia v. State Water Resources Control Board (2006) 135
Cal.App.4th 1392, 1421 [“Arcadia”] (citing Mountain Lion Foundation v. Fish & Game
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Com. (1997) 16 Cal.4th 105, 134.) “CEQA requires a governmental agency to prepare an
EIR whenever it considers approval of a proposed project that ‘may have a significant effect
on the environment.’” (Arcadia, supra, (2006) 135 Cal.App.4th 1392, 1421 (citations
omitted.) “If there is no substantial evidence a project ‘may have a significant effect on the
environment’ or the initial study identifies potential significant effects, but provides for
mitigation revisions which make such effects insignificant, a public agency must adopt a
negative declaration to such effect and, as a result, no EIR is required. [Citations.] However,
the Supreme Court has recognized that CEQA requires the preparation of an EIR ‘whenever
it can be fairly argued on the basis of substantial evidence that the project may have
significant environmental impact.’ [Citations.] Thus, if substantial evidence in the record
supports a ‘fair argument’ significant impacts or effects may occur, an EIR is required and a
negative declaration cannot be certified.” (Ibid.) A “significant effect on the environment”
is defined as “a substantial, or potentially substantial, adverse change in any of the physical
conditions within the area affected by the project including land, air, water, minerals, flora,
fauna, ambient noise, and objects of historic or aesthetic significance. An economic or social
change by itself shall not be considered a significant effect on the environment. A social or
economic change related to a physical change may be considered in determining whether the
physical change is significant.” (CEQA Guidelines,
§ 15382.)
The Water Quality Control (Basin)/Section 208 Planning Program of the State and Regional
Water Boards has been certified by the Secretary for Resources, which allows the Regional
Board to prepare an SED instead of an Environmental Impact Report (“EIR”) or Initial
Study/Negative Declaration (“IS/ND”) for the Project. “Documents prepared by certified
programs are considered the ‘functional equivalent’ of documents CEQA would otherwise
require.” (Arcadia, supra, 135 Cal.App.4th at 1422.) Though exempt from the requirement
to prepare an EIR or an Initial Study/ND, “[c]ertified regulatory programs remain subject,
however, to other CEQA requirements” including CEQA’s “broad policy goals and
substantive standards.” (Arcadia, supra, 135 Cal.App.4th at 1421–22.) Moreover, the SED
must include “at least the following:
1.
An analysis of reasonably foreseeable environmental impacts of the methods
of compliance;
2.
An analysis of reasonably foreseeable feasible mitigation measures relating to
those impacts; and
3.
An analysis of reasonably foreseeable alternative means of compliance with
the rule or regulation, which would avoid or eliminate the identified impacts.”
(CEQA, § 21159; CEQA Guidelines, § 15187(c).) In addition the “environmental analysis
shall take into account a reasonable range of environmental, economic, and technical factors,
population and geographic areas, and specific sites. The agency may utilize numerical
ranges and averages where specific data is not available, but is not required to, nor should it,
engage in speculation or conjecture.” (CEQA Guidelines, § 15187(d) (emphasis added).)
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In reviewing the RSED, a court will “undertake an equivalent review” to the type of
environmental document for which the RSED is a substitute. (California Sportfishing
Protection Alliance v. State Water Res. Control Bd. (2008) 160 Cal.App.4th 1625, 1644.)
VI.

What is the Functional Equivalent Document?

The primary difficulty with analyzing the RSED is that it is far from clear what type of
CEQA document the Regional Board believes the RSED is substituting. It appears that the
Regional Board intends the document to act as a programmatic EIR. However, the SED
claims that the Board has no authority to impose mitigation measures and, as is discussed
further below, the alternatives discussion is highly truncated based on the claim that there are
no significant environmental impacts of the Project. The Regional Board should make it
clear whether it intends the RSED to act as the functional equivalent of a Program EIR, or
whether it intends the document to act as the functional equivalent of a program level ND.
The Regional Board should clarify the type of CEQA document for which the RSED is a
functional equivalent.
VII.

The RSED Fails To Comply With CEQA’s Requirements.

The RSED claims that it contains “a good faith effort at full disclosure of the reasonably
foreseeable environmental impacts that could accompany implementation of the reasonably
foreseeable methods of compliance with the proposed Cu TMDLs and Zn, Hg, As and Cr
Action Plans for Newport Bay.” However, the RSED falls well short of this standard in
numerous instances. The primary issue with the RSED is that it uses the provision of CEQA
Guidelines section 15187(d), which states that the Regional Board should not engage in
speculation, as an excuse not to conduct necessary environmental analysis. Thus, the RSED
fails to evaluate and disclose the potentially significant environmental impacts of the Project
in multiple resource categories, as set forth below.
The Regional Board attempts to avoid analyzing the impacts of the Copper TMDL, among
other reasons, because it claims to be “prohibited from specifying the . . . particular manner
of compliance.” (RSED, p. 7.) Still, it is absolutely foreseeable that many boats will have to
be converted to non-Cu AFPs if the Copper TMDL is adopted. As the Regional Board
previously stated, “[t]his TMDL cannot be met unless Cu loading from boats is reduced or
eliminated.” (Staff Report, p. 68, emphasis in original.) This result is not only foreseeable,
it is intended by the Regional Board. Furthermore, the Regional Board is contradicting
positions successfully taken by other Regional Boards on this very issue. (See Conway v.
State Water Resources Control Board (2015) 235 Cal.App.4th 671, 679-80 [“. . .Conway’s
argument has two fatal flaws: First, Water Code section 13360, subdivision (a) does not
apply on its face. The TMDL is neither a ‘waste discharge requirement or other order.’ It
does not require or order anything. Second, where lack of available alternatives is a
constraint imposed by present technology and the law of nature, rather than the Board
specifying a particular manner of compliance, there is no violation of Water Code section
13360.”].) The Regional Board cannot avoid analyzing the environmental impacts of actions
it clearly intends to result from the Copper TMDL.
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A.

Air Quality

The RSED correctly notes that the conversion of boats from the current copper paints has the
potential to increase the emissions of air contaminants, including volatile organic compounds
(“VOCs”). However, there is no attempt made to provide a “numeric range” of the potential
for VOC emissions, or even to provide an “average” of the per-boat VOC emissions expected
by the conversions as required by CEQA Guidelines section 15187(d). Clearly, it would
neither be speculation nor conjecture for the Regional Board to provide an estimate of the
amount of VOC emissions from a single boat conversion, which could then be extrapolated
into a range of potential impacts from VOCs based on the estimated range of the number of
boats to be converted. Studies summarized in the City Staff’s separate comments indicate
that some non-Cu AFPs are less durable than Cu AFPs, and/or frequent re-painting is
necessary to maintain effectiveness, which suggests the Regional Board should analyze the
impacts of more frequent painting.1 This would provide the public and the decision makers
with at least some information regarding whether the impact would be significant and
whether available measures in the SCAQMD Air Quality Management Plan would
sufficiently mitigate these impacts to a less than significant level. As it stands, the RSED
now states, in essence, there may be an impact, we do not know how big of an impact, but
trust us, it will be reduced to a less than significant level. Such an analysis does not comport
with CEQA.
The same concerns apply to the RSED’s discussion of impacts from increased emissions
from vehicular/vessel traffic for monitoring and investigations and increased emissions from
generator use during hull cleaning. No average for emissions from these vehicles/vessels is
provided; no average emissions from generator use is provided; and no estimate of a range
for the increased traffic or for the hours of generator operation is provided. The RSED could,
and should, for example, provide average emissions from a typical generator used in hull
cleaning, the hours of operations, on average, needed to clean a hull, and a range of the
numbers of increased hull cleanings that will be necessary because of the Project. As
established in comments and evidence submitted by City staff, many non-Cu AFPs are not as
effective as Cu AFPs, which will require more frequent maintenance. From this information,
a determination of the significance of the potential impacts can be made. Absent this
information, the RSED lacks a good faith effort at full disclosure of the potential
environmental impacts of the Project.
Moreover, there is no analysis whatsoever regarding whether changing the types of AFPs
used would change the fuel efficiency of existing boats. Do either the proposed nontoxic
AFPs or existing alternative toxic AFPs decrease the fuel efficiency of boats by themselves?
By how much? Even if the Regional Board incorrectly believes alternative AFPs are
1

For example, some paints, such as those containing zinc-oxide (for which hydrogen
peroxide is the antifouling mechanism), require painting every year; some hard coating
antifouling paints require cleaning every two weeks. How much would emissions increase if
boaters are forced to change their paints more frequently?
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effective, the question the Regional Board must analyze is whether they are as effective as Cu
AFPs. What are the air quality impacts of any decrease in fuel efficiency on an average
basis? Are the nontoxic AFPs as good at preventing fouling as the currently used AFPs?
The Biological Resources section of the RSED (p. 41) indicates that the nontoxic AFPs could
result in an increased growth of fouling organisms. If this is correct, would the increase in
fouling decrease fuel efficiency? By how much? What are the estimated air quality impacts
of any such decrease in fuel efficiency? The RSED must answer these questions in order to
provide a true picture of the potential environmental impacts of the Project.
In short, the RSED lacks substantial evidence to support its conclusion that the Project will
result in less than significant impacts to Air Quality.
B.

Biological Resources

The Biological Resources section of the RSED indicates that the use of nontoxic AFPs could
result in the increased growth of nonnative fouling organisms. This appears to be a
potentially significant impact for which mitigation is required.2 However, the RSED
provides no threshold of significance from which the public or decision makers can make this
determination. Moreover, the RSED notes that the Regional Board cannot impose mitigation
for this, or any other issue.
The appropriate response in a CEQA document is not to “sweep the problem under the rug,”
by simply making a finding of a less than significant impact. Rather, the RSED should first
establish a threshold of significance for a potential impact. What increase in nonnative
fouling organisms would be considered significant? Once this threshold is established, the
RFD should determine whether the expected increase in nonnative fouling organisms is
potentially significant. If the Project would result in a potentially significant impact, the
RSED should determine whether there are any potential mitigation measures that the
Regional Board can implement to reduce the impact to a less than significant level. If there
are no such mitigation measures, or if those potential mitigation measures are outside of the
Regional Board’s jurisdiction, the RSED should conclude that the impact is significant and
unavoidable. The Regional Board can then choose whether to adopt a statement of
overriding considerations for the Project. The Regional Board cannot, however, fail to set a
threshold of significance, disclose a potentially significant impact but not evaluate its
significance, fail to require any mitigation for the impact, and then declare that the impact is
less than significant. This would be a wholesale abdication of the Regional Board’s
responsibilities under CEQA.
2

This problem is extensively documented in numerous studies. See, e.g., Global
Invasive Species Programme (GISP) 2008, Marine Biofouling and Invasive Species:
Guidelines for Prevention and Management available at: <
http://www.issg.org/pdf/publications/GISP/Guidelines_Toolkits_BestPractice/Jackson_2008.
pdf >.
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Similar concerns pertain to the use of alternative biocide AFPs. The RSED concludes that
the use of such paints “is likely to be approved only if it is demonstrated that there would be
no significant adverse environmental effect” associated with the use of such AFPs.
However, the Regional Board has not prohibited the use of these alternative, biocide AFPs
through any mitigation measure. Therefore, it is reasonably foreseeable that conversion to
toxic AFPs could be a result of the Project and a potentially significant impact. The RSED
should evaluate what other biocide AFPs may be used if boats are converted from copper
AFPs, establish a threshold of significance for any such impacts, and determine the potential
significance of impacts to biological resources should these alternative, biocide AFPs be
used. If that analysis concludes there may be potentially significant impacts, the RSED
should include mitigation measures to mitigate the impacts. If no such mitigation measures
are available, or are not within the jurisdiction of the Regional Board, the RSED should
conclude that the impacts are significant and unavoidable and, if the Regional Board decides
to approve the Project, it would need to adopt a statement of overriding considerations.
C.

Greenhouse Gas Emissions

Like the Air Quality analysis, this section of the RSED makes no effort to disclose average
emissions from monitoring, generator use for hull cleaning, or from potential decreases in
fuel efficiency. As set forth above, for monitoring, the RSED should provide estimated
average emissions on a per trip basis and a range of the emissions based on the estimated
number of trips required by the Project and compare these to a threshold of significance.
Likewise, the RSED should provide average emissions from generators on a per boat basis
and a range of emissions based on the estimated number of increased boat cleanings as a
result of the Project. The RSED should also estimate any emissions increases from
decreased fuel efficiency and provide a range of emissions based on the number of boats
affected. Once these averages and ranges are disclosed, the RSED can compare the impacts
to a threshold of significance, determine the potential significance of the impacts, and adopt
any feasible mitigation measures.
D.

Hazards and Hazardous Materials

There are at least two issues with the RSED’s analysis of hazards and hazardous materials.
First, as noted above, the use of alternative biocide AFPs is a reasonably foreseeable
consequence of the Project. The RSED should evaluate the potential hazards and hazardous
waste impacts from the use of these AFPs against a threshold of significance and determine
whether such impacts are potentially significant.
The RSED also discloses that hull cleaning through the container/filter method will result in
the increase in hazardous wastes “that will be deposited in appropriate landfills.” However,
the RSED does not disclose whether there are any such landfills in the vicinity of the Project,
or whether those facilities have the capacity to accept such materials. The RSED should be
revised to include this information.
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E.

Hydrology and Water Quality

With regards to Water Quality, the RSED states, in full “None of the reasonably foreseeable
methods of compliance are expected to violate water quality standards or waste discharge
requirements (WDRs). In addition, the methods of compliance are intended and expected to
reduce Cu discharges and improve water quality.” There is no disclosure of any potential
impacts here, and no analysis of those impacts. The RSED should be revised to include
analysis of the potential impacts from the use of alternative biocide and non-biocide AFPs
and determine whether such impacts are significant against a threshold of significance.
Recent evaluations of alternative non-Cu AFPs convinced the Washington Department of
Ecology to recommend that the State Legislature delay any ban of Cu AFPs because the
currently available alternatives may cause greater environmental harm.3 It is concerning that
the State of Washington acknowledged the potential adverse impacts to the environment, but
the Regional Board’s RSED does not.
F.

Cumulative Impact Analysis

The RSED’s cumulatives analysis is almost non-existent. The RSED simply declares,
without analysis, that the Project’s impacts are of “limited duration and spatial extent, and
would not contribute to the effects of other projects, past, current or future.” First, the
statement is obviously incorrect as the Implementation Schedule is 12 years, and then
presumably implementation will continue indefinitely. Second, as noted above, the RSED’s
impacts analysis in several resource categories is lacking, so this statement is not supported
by substantial evidence. Third, there is no effort made by the RSED to disclose the
cumulative condition either on a “plan” level or on a “project” level. The RSED must
disclose the cumulative condition before any analysis of how the Project’s impacts may
contribute to that cumulative condition. The RSED should be revised to include the
cumulative condition either on a project basis or on a plan level basis. Finally, the RSED’s
cumulative impacts analysis ignores current and ongoing efforts to implement copper
TMDLs in other Basin Plans. What are the cumulative impacts of these several efforts,
especially with regards to the uses of non-Cu AFPs? Is there, or would there be an increase
in the use of alternative biocide AFPs and what are the cumulative impacts of such use? If
non-toxic AFPs are used, what is the increase in the occurrence of invasive organisms
transported by boats using such paints? Does the fact that boats may commonly travel
between harbors where copper AFPs are no longer in use increase this risk? In other words,
would the fact that boats using non-toxic AFPs and would travel between relatively close
geographic locations such as Newport Bay and San Diego likely increase the potential for the

3

Washington State Department of Ecology, Report to the Legislature on Non-copper
Antifouling Paints for Recreational Vessels in Washington. Publication 17-04-039 (Dec.
2017), enclosed herewith and available at:
<https://fortress.wa.gov/ecy/publications/SummaryPages/1704039.html>.
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transport of invasive organisms? These and other questions regarding the cumulative
impacts of the Project must be answered in a revised RSED.
G.

Alternatives Analysis

The RSED’s alternatives analysis has not changed substantially from the SED and the
problems with that analysis remain. The RSED is invalid for failing to analyze a reasonable
range of alternatives, as it is required to do under CEQA’s provisions for Regulatory
Programs. Apart from the No Project alternative, the RSED analyzes only one “action”
alternative – a purported “Adopt modified Cu TMDLs and Zn, Hg, As and Cr Action Plans”
alternative. The RSED’s discussion of this alternative is completely without value, however,
as it does not actually describe an alternative to the proposed project. Rather, the discussion
of that alternative simply states that “[s]ince the recommended action would not have a
significant adverse effect on the environment, the consideration of an additional alternative(s)
that would reduce significant/potentially significant environmental impacts is not required.”
Since the RSED does not actually describe any “action” alternative to the proposed Project, it
also fails to disclose the potential environmental impacts and benefits of such an alternative.
The failure of the RSED to identify or analyze any actual “action” alternative to the proposed
Project fatally undercuts the requirement that the document adequately inform decision
makers and the public of a reasonable range of alternatives to the Project.
In particular, the RSED should describe and analyze an alternative under which reduction in
copper loading would be achieved on a statewide basis, by the state of California, pursuant to
the exclusive authority of the California Department of Pesticide Regulation (DPR) to
regulate pesticides, including Cu AFPs. The RSED additionally should describe and analyze
an alternative under which implementation methods would be targeted at the limited areas of
Newport Bay that even arguably exceed California Toxics Rule requirements for copper,
rather than regulating the entire Bay. Such focused implementation must be discussed as an
alternative, as it is likely to result in fewer environmental impacts than the project as
proposed. Similarly, an extended implementation period should also be considered as an
alternative.
VIII. Summary of CEQA Violations
While CEQA does not require perfection, it does require a good faith effort at full disclosure
of environmental impacts of the Project. The current RSED falls far short. The Regional
Board cannot escape its duties to provide, at the least, averages and numerical ranges of
potential impacts, nor to determine the significance of those impacts based on disclosed
thresholds of significance by simply claiming that such an analysis would be speculative.
The City looks forward to reviewing a further revised RSED that fully analyzes the potential
impact of this Project.
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Executive Summary
Antifouling paints help prevent the growth and attachment of marine plants and organisms on
boats moored in water. In recent decades, the active ingredient in most of these paints has been
copper. These paints continually release copper, which can build up in and near marina waters and
harm marine animals and plants. Copper is the basis for a number of antifouling biocide additives,
but there are several other biocides available in Washington. All of these biocides destroy or
inhibit the growth or activity of some marine organisms.

Copper Boat Paint Ban Scheduled for 2020
In 2011, the Washington State Legislature passed the Recreational Water Vessels – Antifouling
Paints Law, Revised Code of Washington (RCW) Chapter 70.300, to phase out the use of copperbased antifouling paints on recreational boats.
In the first phase, effective January 1, 2018:
•

New recreational boats may not be sold with copper-based antifouling paints.

The second phase, effective January 1, 2020:
•

Bans the sale of antifouling paints for recreational boats if they contain more than 0.5
percent copper.

Banning copper in antifouling paints eliminates one source of boatyard stormwater contamination.
The law directed the Department of Ecology to survey the types of antifouling paints sold in
Washington, study how antifouling paints affect marine life, and report our findings to the
Legislature by December 31, 2017. This report fulfills that directive.

Potential Hazards of Non-copper and Non-Biocidal Antifouling Paints
We identified 30 non-copper biocidal antifouling paints registered for use in Washington. These
paints include six types, each containing either one non-copper biocide or a combination of two
non-copper biocides.
Studies in other countries show that several of the biocides may pose a significant risk to marine
life and water quality, especially in and around recreational boat marinas. Much of the adverse
data on these alternative biocides are based on modeling results that do not exactly match the
conditions found in Washington waters.
Several non-biocidal paints are also available. Because they do not include a biocide, they are
widely believed to be safer for the marine environment, but there are potential hazards to using
these paints. There has not been much study of their impact on marine life. Additional aquatic
toxicity testing is needed to determine if the non-biocidal antifouling paints might have harmful
effects on marine life.

Ecology Proposes Delaying Copper Boat Paint Ban
Our review of recent studies and available science on non-copper antifouling boat paints raises
significant concerns that, in trying to move away from a known toxic chemical, we are pushing the
1

boating industry toward regrettable substitutes that could worsen environmental degradation in
state marinas. We recommend delaying the copper boat paint ban, giving us time to study the
relative impacts of copper versus non-copper biocides, using models based on Puget Sound marina
designs and water quality conditions.
Introducing a leach rate limit could reduce the amount of copper pollution from antifouling paints.
The state of California recently applied such a limit on paints used on recreational vessels. The
U.S. Environmental Protection Agency has also proposed a similar approach.
Any approach that restricts copper must also consider restricting non-copper biocides, which may
pose their own risks.
If the ban on copper antifouling paint proceeds as directed under current law, we conclude that
additional monitoring and testing will be needed to investigate the impacts of non-copper
biocides. Based on the findings of further research, regulatory or legislative action may be needed
to address any emerging concerns.

2

Background
Review of Chapter 70.300 RCW
Antifouling paints help prevent the growth of marine plants on boats moored in the water. They
also limit the attachment and growth of marine animals such as barnacles. The most commonly
used antifouling paints contain large quantities of copper-based biocides. Leaching from painted
boat hulls is a major source of copper both in water and in sediment near marinas and boatyards
(Schiff et al., 2004). The effects of copper extend into the nearby marine environment, where they
can harm aquatic plants, animals, and fish.
In 2011, the Washington State Legislature passed the Recreational Water Vessels – Antifouling
Paints Law, Revised Code of Washington (RCW) Chapter 70.300 to address the impacts from
using copper-based antifouling paints on recreational water vessels.
Chapter 70.300 RCW has two main provisions:
•

After January 1, 2018, new recreational water vessels with antifouling paint containing copper
may not be sold in the state.

•

Beginning January 1, 2020, all antifouling paints containing more than 0.5 percent copper will
be prohibited from being sold or applied to recreational water vessels.

A recreational water vessel is defined as a vessel that is less than 65 feet in length, and used
primarily for pleasure, or leased, rented, or chartered to a person for pleasure. Commercial vessels
are not affected by the law.
RCW 70.300.050(2)(a) requires that Ecology “…determine the types of antifouling paints that are
available in this state. The department shall also study how antifouling paints affect marine
organisms and water quality. The department shall report its findings to the legislature … by
December 31, 2017.”

Antifouling Boat Paints
Why are antifouling paints needed?
Any structure immersed in water will immediately attract marine organisms looking for a stable
place to live and feed. This colonization starts with the smallest life forms, like bacteria or algae.
These microorganisms produce a slimy, living film (Figure 1). Over time, larger species such as
mollusks, tube worms, and barnacles attach and grow. This living layer that coats underwater
structures is called marine fouling and affects not only fixed structures such as seawalls and
pilings, but also ships and boats of all kinds (Johnson & Gonzalez, 2004).
Marine fouling increases the roughness of boat hulls. This can then increase the drag, causing
increased fuel consumption for power boats, and reduced maximum speed or maneuverability of
sailboats. Over time, fouling organisms can damage the hull coating or the underlying hull. In
fresh water, fouling is mostly an esthetic concern and antifouling paints are generally not needed.
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Figure 1. It takes just a few minutes for the smallest marine organisms to attach to a surface in the sea. Within
a few weeks, larger organisms such as mollusks have begun to attach.

How do antifouling paints work?
There are two classes of antifouling paints: biocidal and non-biocidal.
Biocidal paints
Biocidal paints continuously release a toxic substance into the water near the boat hull surface.
This toxic boundary layer discourages the approach and attachment of fouling organisms. Biocidal
paints do not completely eliminate fouling, but they can reduce how fast it builds up over time.
There are many types of fouling organisms, and no single biocide works well on all of them. For
example, copper works on most problem organisms, but does not work well against many aquatic
plants. Use of a second booster biocide can increase overall effectiveness, allowing reductions in
the main biocide, and reduce overall cost (Ranke & Jastorff, 2000).
Non-biocidal paints
These are a bit more complicated. There are two main types of non-biocidal antifouling paints:
•

Soft non-biocidal: Paints that create a slippery surface designed to make it hard for
marine life to stick. The underlying coating may also be flexible, which causes organisms
to peel off when the boat is in motion. Self-cleaning is a valued attribute of non-biocidal
paints, but it doesn’t eliminate all fouling (Bressy & Lejars, 2014).

•

Hard non-biocidal: Paints designed to endure frequent, aggressive cleaning (Madsen et
al., 2000). These are often epoxies and may contain ceramic or glass for toughness.

Why are copper-based antifouling paints a problem?
Copper, in the form of cuprous oxide, is the most widely used antifouling biocide for recreational
boats. Copper-based paints typically contain about 40 percent cuprous oxide, but the content can
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be as high as 76 percent in Washington State. 1 Painted boat hulls continuously release copper into
marina waters. When large numbers of boats are berthed together, the copper level in the local
water rises. Studies have attributed over 90 percent of this copper to leaching from copper-based
paints (California RWQCB, 2005; Schiff et al., 2004).
Impacts of copper on water quality
To protect aquatic life, the state established maximum levels (concentrations) for certain
pollutants for both short-term (acute) and long-term (chronic) periods in Washington’s surface
waters. These water quality standards were established in Chapter 173-201A Washington
Administrative Code (WAC).
For dissolved copper in marine waters, the state’s maximum allowable levels are:
•
•

Acute limit: 4.8 micrograms per liter
Chronic limit: 3.1 micrograms per liter

These concentration limits are generally known as water quality criteria.
Effects of copper toxicity on the marine environment and aquatic life
Copper is most toxic to the early life stages of mussels, oysters, and sea urchins. It can build up
(bioaccumulate) in algae, plankton, and crustaceans (Ranke & Jastorff, 2000; Thomas & Brooks,
2010). Copper in the water column can attach to particle matter and settle into sediment, where
bottom-feeding organisms can absorb or ingest it. These same organisms, through their normal
movement and activity, resuspend sediment copper, causing recurring exposure to marine plants
and animals (Fetters et al., 2016; Roberts, 2012). When copper binds to sediment or water
particles, it can be inactivated, but the nature of this effect in seawater is a topic of ongoing
research beyond the scope of this report.
Copper does not bioaccumulate in fish, as they are able to regulate the level of copper in their
systems. However, it can affect the sense of smell (olfaction) in juvenile salmon returning to
freshwater spawning streams, which can affect their ability to avoid predators.
Salmon somehow detect and avoid water with levels as low as 17 micrograms per liter of copper,
but the overall impact of this on salmon fitness or survival is not known (Sommers et al., 2016).
The levels at which these effects have been observed are far above copper levels measured in
Puget Sound recreational marina waters (Washington State Department of Ecology, 2017).
In salt water, other dissolved substances can help protect against this effect on olfaction up to at
least 50 micrograms per liter of dissolved copper (Baldwin, 2015). Further details on the effects
of copper are available in recent reviews and pesticide registration summaries (Arai et al., 2009;
Dafforn et al., 2011).
Water quality at marinas
Marinas are more likely to exceed copper water quality criteria if they have:

1
There are 123 antifouling paints containing some form of copper registered for use in Washington State. The paint
survey results beginning on page seven (Non-copper Paints Available in Washington State) identify the five types of
copper-based biocides.
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1. High boat occupancy, and
2. Restricted water flows.
Breakwaters, used to provide protection from wakes and wind-driven waves, can reduce the
normal tide-driven flow of marina waters. A marina with a single entrance won’t flow as well as a
marina with multiple entrances (Washington State Department of Ecology, 2007).
Achieving copper limits at marinas
As shown in Figure 2, preliminary results from a study underway at Ecology shows copper levels
in water across multiple marinas in the Puget Sound were significantly higher inside marinas
compared to outside (Washington State Department of Ecology, 2017).
In addition, copper levels were significantly higher in more protected marinas when Ecology
sampled suspended sediment, sediments deposited on the bottom of marinas, and algae growing
in these marinas.

Figure 2. Dissolved copper in water during September 2016. Left panel is an open, fast flushing marina; the
right panel is a protected, slow flushing marina. Results are the averages and ranges of copper from multiple
samples inside and outside the marinas.

Copper levels in marina waters will vary with the season as boating activity varies (see Figure 3).
Generally, waters near marinas are the most biologically active in the spring and summer, which
is when boating activity is the highest. Regardless of the time of year, copper levels are
consistently greater inside a marina compared to outside the marina.
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Figure 3. Copper levels in marinas vary throughout the year. This data, from one protected marina, shows
higher levels during times of greater boating activity. Levels inside the marina are consistently higher than
outside.

Other events that drive copper levels up:
•
•
•
•

Accidental releases
Runoff from pressure-washing boats
Illegal in-water cleaning
Paint particles that collect in sediment

Runoff from pressure-washing boats, which can be high in copper, should be properly treated and
disposed. Paint particles that collect in sediment are an ongoing source of copper (Earley et al.,
2014; Turner et al., 2009).

Non-copper Paints Available in Washington State
Biocidal paints
How was the survey of paints done?
Biocidal paints must be registered with the U.S. Environmental Protection Agency (USEPA) and
the Washington State Department of Agriculture (WSDA). WSDA staff review labels and
documents from manufacturers for compliance with state law. Selected data are stored in the
Pesticide Information Center Online (PICOL) Database (Washington State University, 2017).
We identified 153 biocidal antifouling paints in the PICOL database. Both manufacturer and
“store brand” labels may be used for the same paints, so the true number of products is likely
fewer. To retrieve the full list of products and their associated biocide concentrations from the
PICOL database, see the Appendix for instructions.
There are 11 biocides registered for use in antifouling paints in Washington State (Table 1),
including several copper-based biocides. Out of the 153 paints in the PICOL database, 123
products contained one or more copper-based biocides. About 90 paints were based on copper
alone, mostly in the form of cuprous oxide. Silver and zinc occurred in only one product in
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combination with cuprous oxide. Since silver and zinc are not approved for use in biocidal
antifouling paints in New Zealand or the European Union, there were no comparable data
available for these biocides for this review. They are not considered further.
None of these copper-containing paints meet the 0.5 percent copper maximum limit described in
RCW 70.300.020. Therefore, they would all be subject to the law’s 2020 ban on use and sale.
Table 1. Biocides registered for use in antifouling paints in Washington State.
Pestidice Active Ingredient 2
Copper (flakes or powder)
Copper pyrithione (Copper Omadine) 5
Copper thiocyanate
Cupric Oxide, Copper(II) Oxide
Cuprous Oxide, Copper(I) Oxide
Tralopyril (Econea)
Cybutryne (Irgarol 1051)
DCOIT (Sea-Nine 211)
Silver
Zinc
Zinc pyrithione (Zinc Omadine)

PC Code 3
22501
88001
25602
42401
25601
119093
128996
128101
72501
129015
88002

Target Organisms 4
Broad effect, some algae resistant
Algae, marine plants
Broad effect, some algae resistant
Broad effect, some algae resistant
Broad effect, some algae resistant
Molluscs
Algae, marine plants
Broad effect
Slime (microorganisms)
Algae, marine plants
Algae, marine plants

What non-copper biocidal antifouling paints are available?
There are 30 non-copper biocidal paints registered for use in Washington State (Table 2). These
included six different types of products. Four types contain only one biocide, but two types
contain a combination of two biocides. Most of the paints contained Zinc Pyrithione alone or in
combination with Tralopyril.
Table 1 briefly lists the organisms controlled by the individual biocides. The mechanism, or way
it controls organisms, is different for each biocide (European Chemicals Agency, 2017a):
•

•
•
•
•
•

Copper-based biocides: Copper ions release into the surrounding water. These ions slow
organisms from settling on the hull surface. Copper ions interfere with some enzyme and
protein functions in living systems
Tralopyril (Econea): Disrupts energy systems at the cellular level.
Cybutryne (Irgarol): Interferes with photosynthesis in algae and plants. This leads to
decreased nutrient production and inhibits growth.
DCOIT: Reacts with proteins and inhibits processes that organisms use to attach to
surfaces.
Silver: Interacts with and deactivates certain enzymes. It is particularly effective against
bacteria.
Zinc pyrithione: Zinc is released from zinc pyrithione in water and interferes with some
enzyme functions. It is thought to disrupt the membranes of cells, which makes it an
effective algaecide and fungicide.

2

Common names appear in parentheses. The Appendix identifies the database name for each biocide.
USEPA assigns a PC Code (pesticide chemical code) for each unique pesticide or pesticide combination.
4
Based on European Union biocide approval documents (European Chemicals Agency, 2017b).
5
Restricted to boats larger than 25 meters (81 feet).
3
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Table 2. Types of non-copper biocidal paint products registered in Washington State. A count of the registered
products appears in the first column. The percentage of active ingredient varies among the products in each
group.
Number of Registered
Paint Products
4
12
10
1
2
1

Biocidal Active Ingredient(s) in the Paint
Cybutryne (Irgarol 1051)
Zinc Pyrithione and Tralopyril (Econea)
Zinc Pyrithione
Tralopyril (Econea)
DCOIT (Sea-Nine 211)
DCOIT (Sea-Nine 211) and Tralopyril (Econea)

Impacts of biocidal paints on water quality and marine organisms
For biocidal paints, we assume that the active ingredients will be the primary source of any
environmental impact during use. This report does not evaluate individual paints, but potential
concerns can be inferred from the biocide type and concentration.
The ideal biocide has:
•
•
•

A short lifetime in the environment (low persistence).
Low potential to build-up in the food chain (low bioaccumulation).
Low toxicity to non-target species, i.e., nonfouling plants, oysters, and fish.

Antifouling paints contain a variety of chemicals with different purposes. Components such as
solvents and polymers are not expected to impact marine life during boat use because they
evaporate and disappear, or they are converted to plastic-like coating materials that are too large
to enter living cells.
Biocides prevent fouling because of their toxicity, but we want that toxicity to diminish over time
and distance away from the boat hull.
Persistence
Once released to seawater, biocides begin to break down by various mechanisms. These include:
•

Photolysis: Breakdown by ultraviolet light from the sun.

•

Hydrolysis: Breakdown by chemical reactions in water.

•

Biodegradation: Breakdown by microbes or other life that consume and transform the
biocide.

These mechanisms often operate in parallel, but there is usually a dominant mechanism.
Pesticide registration requires data on how quickly biocide chemicals break down, usually
reported as a half-life value. Half-life is the amount of time it takes to remove one-half of the
original amount of biocide in the water. A short half-life means that the biocide will break down
quickly. Washington State’s PBT Rule, Chapter 173-333 WAC states that a chemical is persistent
if its half-life in water is greater than or equal to 60 days.
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Marine life can also be harmed by the by-products of biocide breakdown, called degradates.
Degradates may be more toxic, more bioaccumulative, and more persistent than the parent
biocide.
Bioaccumulation
Fatty tissues attract many organic chemicals. Marine plants and animals can absorb organic
biocides from eating contaminated food and from the water they live in. These organic biocides
are then stored in body fat or lipids. When chemicals are absorbed from water it is called
bioconcentration. A buildup of stored chemicals over time from either ingestion or absorption is
called bioaccumulation.
Chemical levels can increase as you go up the food chain, from plants to insects to fish, and this
can lead to increasingly harmful effects. Metals do not bioaccumulate in the same way as organic
chemicals, but they do build up in some marine life.
Bioaccumulation is usually assessed using a bioaccumulation factor (BAF) or bioconcentration
factor (BCF). Washington State’s PBT Rule, Chapter 173-333 WAC, states that a chemical has
high potential to bioaccumulate if the BAF or BCF is greater than 1,000. We use this standard to
classify the bioaccumulation potential of biocides.
Toxicity
While a biocide might be used to target certain organisms, such as marine plants, most of them
are also toxic to other types of marine life. Toxicity to some common species is discussed below.
Regulators usually combine data for many species, and for different life stages (e.g., juvenile vs.
adult), to determine acceptable water and sediment concentrations. These water quality and
sediment criteria are used for regulatory purposes in Washington State. The non-copper biocides
addressed in this report do not have established water quality criteria since they are not yet
common in the marketplace.
Marina Risk Assessments
To protect boats, marinas provide a small, sheltered area with docks. Water does not flow as
freely in and out of a marina as it does in other areas of Puget Sound, so biocides can build up in
marina waters. To understand biocide impacts, we need to know the levels of the biocide in
marina waters. Regulators use models to predict these levels.
A computer-based marina model is used to calculate a predicted environmental concentration
(PEC). This is the average level a biocide is expected to build up over time in marina waters.
Marina antifouling models consider characteristics of the paint, the size and occupancy of the
marina, and the local water conditions. Paint variables include the concentration of biocide and
the biocide release (leach) rate. A “typical” marina has a fixed physical size, number of boats, and
the boats have a predetermined painted area. Water temperature, tide levels, and other factors are
also included (Van De Plassche & Van Der Aa, 2004).
First, a “safe” concentration, called the predicted no-effect concentration (PNEC) is established
for each biocide. This is similar to a water quality criterion, but is usually determined by toxicity
to the most sensitive species in the marine environment. Calculations for the PNEC also include
adjustment factors that address the quality of the data set. PNECs are designed to be conservative.
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If the model results show the predicted concentration is above the “safe” concentration, harmful
effects on aquatic life in the marina are expected. If high biocide concentrations reach waters
outside the marina, the concern is more serious. While models aren’t perfect, research has shown
that the predictions are reasonable and should provide fair comparisons among different biocides
(Gadd & Cameron, 2012).

Results for Non-copper Biocidal Paints
PBT Properties
Persistence
WSDA pesticide registrations identify four non-copper biocides:
•

DCOIT (Sea-Nine 211)

•

Cybutryne (Irgarol 1051)

•

Tralopyril (Econea)

•

Zinc Pyrithione

To assess persistence, we reviewed data from European Union biocide evaluations to identify the
most likely (dominant) breakdown mechanism (European Chemicals Agency, 2017a). The halflife 6 for the dominant breakdown mechanism is reported in Table 3. Any information provided on
biocide breakdown products is noted in the “Degradates” column.
Table 3. Approximate half-life for each biocide in seawater. A shorter half-life means faster breakdown in
water.
Biocide
Cybutryne (Irgarol)
DCOIT (Sea-Nine)
Tralopyril (Econea)

Half-Life
(days)
Infinite
<1
<1

Zinc Pyrithione 7

<3-4

Dominant Breakdown
Mechanism
Biological breakdown
Biological breakdown
Photolysis/Hydrolysis
Photolysis/
Biological breakdown

Degradates
Likely to be persistent and toxic
Not persistent; less toxic
Possibly persistent; less toxic
Zinc is persistent and toxic, but
pyrithione degradates are not.

Cybutryne is expected to persist in seawater for a very long time. While the half-life is listed as
“infinite,” this is due to the difficulty measuring breakdown when the half-life extends into
hundreds of days. Breakdown products are also expected to be long-lived and toxic. DCOIT and
Tralopyril break down relatively quickly and there are no indications that their degradates are
long-lived or very toxic.
Zinc pyrithione is an organic metal compound. Zinc can separate from the pyrithione portion in
water. Pyrithione rapidly degrades by exposure to sunlight, in as quickly as a few hours, but this
effect decreases with depth and depends on the overall water quality. In the absence of light,
biological breakdown is more important and pyrithione degrades within a few days.

6

In some cases, we used data from die-away studies, where biocide is added to seawater and the loss measured over
time. This die-away time is roughly equivalent to a half-life, but reflects all of the mechanisms of breakdown
operating in parallel.
7
The half-life for zinc pyrithione is based on the pyrithione data contained in the EU assessment of Copper
Pyrithione. Zinc and other elements like copper do not degrade and are persistent.
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Zinc, like copper, is a metal and doesn’t break down. Over time, metals from biocides and other
sources accumulate, adversely affect sediment quality, and harm marine life. This is also a
concern for persistent biocides like cybutryne.
Bioaccumulation Potential
As noted above, bioaccumulation potential is based on BAF or BCF factors reported in EU
biocide assessments (European Chemicals Agency, 2017a). Following Washington State PBT
criteria, BAF or BCF values above 1,000 were identified as “High” in Table 4. Results were
otherwise shown as “Low.” A “–” indicates that no data was available.
Table 4. Bioaccumulation potential for biocides in marine organisms. Data was not available for all cases.

Biocide
Cybutryne (Irgarol)
DCOIT (Sea-Nine)
Tralopyril (Econea)
Zinc Pyrithione 8

Potential to Bioaccumulate
(for select members of each aquatic life group)
Plants
Invertebrates
Fish
High
Low
Low
–
–
Low
–
–
Low
–
pyrithione - Low
pyrithione - Low

DCOIT and tralopyril break down rapidly in seawater, so while there is limited data on
bioaccumulation, they are not expected to build up in marine plants or animals. Pyrithione shows
very low values for bioaccumulation in oysters and fish.
Zinc bioaccumulates in some marine organisms, but the results for bioaccumulation are highly
variable by species (Cardwell et al., 2013). Zinc is an essential mineral, so most organisms need
zinc to survive and have developed special ways to move it in and out of tissues to prevent
harmful accumulation.
Toxicity
Biocides are toxic to many species, even non-fouling organisms like the Eastern oyster (Table 5).
Products often contain multiple biocides so that one biocide’s strengths complement another
biocide’s weaknesses. However, “biocide boosters” like cybutryne or zinc pyrithione, designed to
target plants, also affect marine animals.
Table 5. Data on toxicity of each biocide on marine species (USEPA, 2017).
Lower values indicate higher toxicity. All figures are parts per billion (ppb). 9
Organism 10 \ Biocide
Marine plant, EC50
Marine shrimp lifecycle, LOEC
Marine shrimp, LC50
Eastern oyster, EC50

DCOIT
(Sea-Nine)
18
1.224
4.7
9.4

Cybutryne
(Irgarol)
0.452
260
400
3200

Tralopyril
(Econea)
2.7
0.51
0.98
0.64

Zinc
Pyrithione
0.65
4.2
4.7
22

8

The half-life for zinc pyrithione is based on the pyrithione structure data in the EU assessment of copper pyrithione.
Zinc and copper are persistent and do not degrade.
9
LC50 (lethal concentration) refers to concentrations that are lethal for 50 percent of organisms. EC50 (effective
concentration) refers to non-lethal effects that occur in 50 percent of organisms. The LOEC (lowest observed effect
concentration) is based on non-lethal adverse effects, such as reproduction (in this case for shrimp).
10
The marine plant is a diatom: Skeletonema costatum; the marine shrimp is Americamysis bahia; the oyster is
Crassostrea virginica.
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The predicted no-effect concentration, used in the marina risk assessments below, considers a
wider range of toxicity data for each biocide. This toxicity evaluation together with exposure
determines the impact of antifouling paint use on the marine environment.
Marina Modeling Results for Non-copper Biocidal Paints
Estimates for biocide concentration in marina waters are based on well-established marina
models. Results reported here are based on publications from two regulatory authorities:
•

New Zealand Environmental Protection Agency’s re-evaluation of antifouling biocides from
2012 (New Zealand EPA, 2012).

•

European Union (EU) Biocidal Products Commission evaluations from 2012-2016 (European
Chemicals Agency, 2017a).

Each set of assessments provides estimates for different “scenarios,” involving selected marina
designs and boat types with calculations for each biocide.
Table 6 shows results from the New Zealand assessment. The scenario considers average marina
concentrations calculated for an average recreational marina. The biocide leach rate is set to an
average of measured values (or estimated when measurements are not available). Note that each
biocide is evaluated independently, so the values shown in the table assume that only one biocide
is used at a time in the marina.
Different use assumptions are applied for copper than for the other biocides. The copper line item
assumes that 100 percent of boats in the model marina use antifouling paint and that no other
biocides are used. For the other biocide line items, it is assumed that only 20 percent of boats use
a single biocidal paint and that no other biocides are used. This simulates a low-level use of the
alternatives as the market transitions to non-copper biocidal paints. In a real marina, the overall
risk would need to consider the simultaneous use of multiple biocides, but this is beyond the
capability of the current modeling tools.
Marina concentrations are shown in the “Estimated Level” column of Table 6. The “Safe Level”
is estimated from toxicity data (the predicted no-effect concentration discussed earlier), not from
model calculations. The quotient of these two values gives a measure of risk:
𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅 = 𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸 𝐿𝐿𝐿𝐿𝐿𝐿𝐿𝐿𝐿𝐿⁄𝑆𝑆𝑆𝑆𝑆𝑆𝑆𝑆 𝐿𝐿𝐿𝐿𝐿𝐿𝐿𝐿𝐿𝐿

A “Risk” value greater than 1.0 indicates potential concern. Risk values less than 1.0 indicates
that the estimated concentrations are likely to be safe. Risk values (or quotients) are shown in
Table 6 and plotted in Figure 4.
Table 6. Recreational marina modeling results from the New Zealand assessment. Estimated Level and Safe
Level are concentrations in units of micrograms per liter. A risk greater than 1 receives a “No” in the “Safe?”
column. These calculations assume that only one biocide is used at a time in the model marina.
Biocide 11
DCOIT
Cybutryne/Irgarol
Zinc Pyrithione
Copper

11

Estimated Level
0.0263
0.0915
0.0761
1.73

Safe Level
0.0068
0.0058
0.046
2.6

Risk
3.87
15.8
1.65
0.66

Safe?
No
No
No
Yes

Source
New Zealand
New Zealand
New Zealand
New Zealand

The New Zealand assessment identifies cybutryne as Irgarol, and DCOIT as Sea-Nine.

13

Figure 4. Estimates of risk for the New Zealand average marina scenario.

The dashed line in Figure 4 indicates a “safe” level of risk. DCOIT and Irgarol far exceed safe
levels in these calculations.
EU biocide approvals are based on risk calculations similar to the marina modeling results
described above. Approval requires additional data and studies, including sediment impacts
(which are not reviewed here) (European Chemicals Agency, 2017b). Three of the four noncopper biocides registered in Washington State cannot be used on recreational boats in the EU:
•

Cybutryne (Irgarol): Denied registration for any antifouling use as the evaluation process
determined its use posed “unacceptable risks to marine waters and sediment organisms...”

•

Tralopyril and DCOIT: Evaluated as safe for use on boats in shipping lanes and outside
commercial harbors (areas with high dilution), but risks were identified for waters inside
commercial and smaller vessel harbors. Tralopyril and DCOIT are not approved for use on
boats less than 81 feet long. In other words, no use would be allowed on the recreational
vessels addressed in Chapter 70.300 RCW, which defines recreational vessels as vessels less
than 65 feet in length.

The risk attributed to the use of cuprous oxide-based paints were considered acceptable in the
average saltwater recreational marina model calculations.
The United States Environmental Protection Agency is developing similar modeling assessments,
but recreational marina results have not been finalized in time for this report. The New Zealand
and EU data suggest that there may be good reason to take a closer look at the potential hazards of
the non-copper biocides in Washington State waters.

Non-biocidal paints
There is no requirement to register non-biocidal antifouling paints since they contain no toxic
active ingredients. As part of a larger study, Northwest Green Chemistry identified five nonbiocidal alternatives to copper-based antifouling paints, shown in Table 7 (Northwest Green
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Chemistry, 2017). 12 While this list is not exhaustive, it provides representative examples of the
types of non-biocidal approaches that are available on the market.
Table 7. Non-biocidal alternatives to copper-based antifouling paints in the NGC study.
Product
Aurora VS721
Coval Marine & Hull
CeRam-Kote 54 SST
Oceanmax Propspeed
ePaint EP21

Type
Polymer/wax
Ceramic-epoxy
Ceramic-epoxy
Silicone
Photoactive

Comment
Not a hull paint; applied like a car wax or polish.
Requires professional application
For metal running gear
UV sensitized zinc oxide

The Aurora product is a wax-like surface treatment rather than an alternative paint. Oceanmax
Propspeed is designed for use on metallic running gear (e.g., propellers). Of the remaining three
products, only ePaint EP21 was available in online stores for marine paints. 13 This ePaint product
uses a modified form of zinc oxide (ZnO) treated with a special UV sensitizer (Ciriminna et al.,
2015). The treated ZnO generates hydrogen peroxide in the presence of sunlight to help prevent
fouling. Though the effect is chemical in nature, the treated ZnO is not registered as a pesticide. 14
Several studies over the past decade or so have evaluated other non-biocidal paints for their
antifouling performance (Johnson & Gonzalez, 2004; San Diego Unified Port District, 2011).
Some products mentioned in previous studies appear to be surface treatments rather than true
bottom paints, such as urethane, polyurethane, and wax/polymer treatments, and are excluded
from this report. Based on information found through web searches, many of the products in these
earlier studies do not appear to be commercially available at this time.
Recent articles on developments in non-biocidal antifouling paints also identify 20 or more nonbiocidal products, though nearly all of these target the commercial vessel market (Ciriminna et al.,
2015; Lejars et al., 2012). Those products whose websites address the recreational boat market
include Interlux Intersleek Pro (fluoropolymer-based) and Seacoat SEA-SPEED (a polysiloxane
fluoro-polymer technology). These paints may only be available to marine service businesses.

Impacts of non-biocidal paints on water quality and marine organisms
Impacts of biocidal paints were derived from studies of the biocide active ingredients. In most
cases, these biocides have been studied for decades. Pesticide registrations require at least a
minimum set of toxicity and other environmental test data, however, non-biocidal paints are not
required to register and there has been little study of their marine impacts.
Some non-biocidal “foul-release” coatings are based on silicone or fluorine compounds that
create a very slippery surface (Bressy & Lejars, 2014). In some cases, the paints contain oils that
are continually released to the environment and may settle to the sediment. Since they are not
soluble in water and last a long time in the environment, oils could accumulate and smother the
sediment or otherwise impact its permeability (Lejars et al., 2012; Nendza, 2007).

12

Northwest Green Chemistry (NGC) evaluated alternatives to copper-based antifouling paints under contract to
Ecology. The NGC study considered hazards of the paint chemicals, antifouling performance, exposure during
application, cost, and availability. The final report from NGC was completed September 30, 2017.
13
Websites searched: West Marine, Jamestown Distributors, Yachtpaint.com, SMSDistributors.com, and Fisheries
Supply.
14
Many antifouling paints also include zinc oxide (ZnO). ZnO is most often used as a paint pigment, ultraviolet light
(UV) protectant, or to control the rate of paint dissolution. ZnO is not regulated as a biocide.
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Coating polymers may use toxic and persistent tin-based catalysts or other harmful processing
additives. These may remain in the finished product at low levels and impact the marine
environment. Recent reports suggest that foul-release coating formulations now use safer, nontoxic catalysts (Bressy & Lejars, 2014).
Bioassays are tests that can identify toxicity from antifouling paints on organisms. In these tests,
residual chemicals from dried paint are extracted by soaking samples in water. Marine animals or
plants are then exposed to the paint extract to look for toxicity or growth effects. At least three
studies have found toxicity to marine organisms from non-biocidal paints using these techniques
(Karlsson et al., 2006; Madsen et al., 2000; Watermann et al. 2005). Further testing of nonbiocidal paints may be important if changes in regulations drive their large-scale adoption in
Washington State.

Conclusion
Thirty non-copper biocidal antifouling paint products are registered for use in Washington State.
Current data are not sufficient to show that these non-copper paints are less harmful to marine
environments than paints that contain copper. In some cases, these non-copper paints contain
biocides that may pose a significant risk to water quality and marine life. A small number of nonbiocidal antifouling paints are also available. While these paints are widely believed to be safer
than biocidal paints, there is little data to show how these paints affect aquatic life or water quality.
The EPA is considering leach rate regulations for copper in antifouling paints. This action will
result in an overall copper reduction, but may increase the use of non-copper biocides that are
considered worse for the environment. Studies on the impacts of these biocides are needed to help
Ecology understand whether current or future paint product formulations pose an unacceptable
risk to Washington State waters.

Recommendations
Legislative and Budget Requests
•

Investigate and model biocide risk based on Washington State data. High quality
scientific models are available that can quantify the risk of biocides in marina environments.
Ecology recommends using these models with data for Washington State water conditions and
marina characteristics to validate whether the high risk estimated in other countries is relevant
to marinas here. This work will extend the antifouling paint alternatives assessment completed
by Northwest Green Chemistry to incorporate exposure considerations and will address
toxicity to a wider-range of marine species. These models can also be used to address biocide
sediment impacts and freshwater marina considerations.

•

Incorporate findings from recent antifouling paint assessments. Northwest Green
Chemistry, a nonprofit organization, worked with Ecology, industry, and other organizations
to conduct research and publish an alternatives assessment of copper-based antifouling paints.
Ecology should integrate the results of their biocide exposure analysis with the completed
antifouling paint alternatives assessment.

•

Evaluate efforts by EPA and other states to adopt leach rate limits. In order to mitigate
the effects of copper, the state of California has recently implemented a leach rate limit for
copper-based antifouling paints used on recreational vessels. Interim reports from the
registration review of copper at EPA suggest that similar leach rate limits may be proposed
16

nationally for saltwater recreational antifouling applications. Ecology should evaluate these
regulatory actions for applicability in Washington State.
•

Report to the Legislature on leach rate findings. Ecology should use the assessment to
make recommendations on whether risk mitigation measures, such as leach-rate limits, may
be required for biocidal paints.

Actions for Ongoing Program Work
•

Collect additional scientific data and information about biocides. Biocide assessments
conducted by governments in other countries suggest that the use of paints with certain noncopper biocides may have an adverse effect on water quality and marine life in the Puget
Sound. Ecology recommends working with the EPA, other regulatory authorities, paint
manufacturers, and other interested parties to collect scientific data and information on the use
and safety of these biocides.

•

Collaborate with the private sector to promote safer alternatives and best practices. The
Clean Boating Foundation’s Clean Boatyard Program works to disseminate best management
practices for boatyards to reduce the impact of toxic substances on nearby waters (Clean
Boating Foundation, 2017). Ecology recommends promoting this program through website
links, internal promotion to boatyard permit inspectors, and support to Public Participation
Grant awardees currently promoting source control and reduction strategies. Ecology also
recommends sharing current and future findings on the safest available antifouling paint
alternatives. We do not anticipate this would require new financial resources.

•

Promote the use of alternatives assessments. Ecology recommends continuing to promote
and share the Northwest Green Chemistry report with a broad range of stakeholders through
website links and references to the report when speaking about antifouling paints. Ecology
will also continue to monitor developments in new paint technologies and non-paint
alternative technologies such as boat washing stations. Efforts in this area can help avoid the
use of regrettable substitutes and, where possible, identify non-chemical solutions to our
environmental challenges. We do not anticipate the need for additional financial resources for
this recommendation.

Possible Future Actions
•

Investigate the possibility of a public-private collaboration to assess the performance of
antifouling paints. NGC assessments of the performance of antifouling paints rely on limited
data, mostly from warm-water locations. Ecology recommends exploring the possibility of a
public-private collaboration to conduct performance field tests of antifouling paints in
Washington waters to assess whether performance data from other jurisdictions is relevant to
Washington waters and fouling species. As performance testing can be very expensive, a
collaboration might involve funding provided by the private sector with Ecology performing
the day-to-day work to conduct the testing. An arrangement like this could provide Ecology
with additional data about the use of antifouling paints in Washington waters, and could assist
industry in evaluating and improving product performance by using Ecology’s environmental
expertise.
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Appendix A
Marine antifouling paints are registered pesticides in Washington State. Records of these
registrations are included in an online database, the Pesticide Information Center Online (PICOL),
maintained by Washington State University (WSU, 2017). Queries to this database can identify
paints currently registered in Washington State using the PICOL Simple Search link:
http://cru66.cahe.wsu.edu/labels/Labels.php.
From the Simple Search page:
1. Set the “Item to search on” field to “Crop.”
2. Select “Boat” in the “Common Name” field.
3. Click “Submit Query” and the search returns a count of “matching labels.”
4. Refine the query, or view directly using the “Format Labels” button.
5. Option buttons on the next screen control the type of label information displayed in the
final results.
Each individual label record includes a hyperlink to an image of the product label at EPA.
Results for “Boat” as “Crop” will also return pesticides used for common insect pests. The
“PICOL Database Name” column of Table A1 provides chemical names for the non-copper
antifouling biocides found in the PICOL database.
Table A-1. Identifying information for non-copper biocides in antifouling paints.
Name

Common
Name

CAS Number

PC
Code

Tralopyril

Econea

122454-29-9

119093

DCOIT

Sea-Nine 211

64359-81-5

128101

Cybutryne

Irgarol 1051

28159-98-0

128996

Zinc pyrithione

Zinc Omadine

13463-41-7

88002

PICOL Database Name 15
1H-PYRROLE-3-CARBONITRILE 4BROMO-2-(4-CHLOROPHENYL)-5(TRIF
4 5-DICHLORO-2-N-OCTYL-3ISOTHIAZOLONE
CYCLOPROPYL-N-(1 1DIMETHYLETHYL)-6-(METHYLTHIO)ZINC 2-PYRIDINETHIOL 1-OXIDE
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Note that these chemical names are incomplete. For full names, search the CAS number at any number of chemical
data portals online, such as ChemSpider.com, or the NIST Chemistry WebBook: http://webbook.nist.gov/chemistry/.
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