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In re:
State Water Resources Control Board

Regulatory Action:

Title 23, California Code of Regulations

Adopt sections: 863, 864, 864.5, 865, 866
Amend sections:
Repeal sections:

NOTICE OF APPROVAL OF EMERGENCY
REGULATORY ACTION

Government Code Sections 11346.1 and
11349.6; Water Code Section 1050.5

OAS Matter Number: 2016-0520-01

OAL Matter Type: Emergency Readopt (EE)

The State Water Resources Control Board (Board) submitted this emergency action to
adopt. section 864.5 and to readopt and further amend sections 863, 864, 865, and 866
in title 23 of the California Code of Regulations, which pertain to drought emergency
water conservation. The proposed action implements Governor Brown's mast recent
executive order regarding water .conservation. (8-37-16; issued May 9, 2016) requiring
continued statewide water conservation measures through the end of January 2017 due
to ongoing droughf conditions in California, but directing the Board to make adjustments
to the water conservation regulations to reflect differing water supply conditions across
the state.

OAL approves this emergency regulatory action pursuant to sections 11346.1 and
11349.6 of the Government Code and section i 058.5 of the Water Code.

This emergency regulatory action is effective on 5/31/2016 and will expire on 2/28/2017.
The Certificate of Compliance for this action is due no later than 2/27/2017.

Date: May 31, 2016 /~~~~-avt.~ ~... ~~
Richard L. Smith
Senior Attorney

For: Debra M. Cornet
Director

Original: Thomas Howard
Copy: David Rose
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ADO E T d~F E~EI~CY ~I.TI.AT

Article 22.5. Drought Emergency Water Conservation.

Sec. 863. Findings of Drought Emergency.

(a) T'he State Water Resources Control Board finds as follows:
(1) On January 17, 2014, the Governor issued a proclamation of a state of

emergency under the Califamia Emergency Services Act based on drought conditions;
(2) On April 25, 2014, the Governor issued a proclamation of a continued state of

emergency ender the California Emergency Seruices Act based. on continued drought
conditions,

(3) On April 1, 2015, the Governor issued an Executive Order that, in part., directs
the State Board to impose restrictions on water suppliers to aeh eve~a statewide
25 percent reduction in patat~le urban usage through February, 2016; require .commercial,
industrial, and institutional users to implement water efficiency measures; prohibit
irrigation with potable water of ornamental turf in public street medians; and prohibit
irrigation with potable water outside newly constructed homes and buildings that is not
delivered by drip or mierospray systems;

(4) On November 13, 2015, the Governor issued an Executive Order that directs
the 3ta~e Board to, if drought conditions persist through January 2016, extend until
October 31, 2016 restrictions to achieve a statewide reduction in potable usage;

~5 Qn Mav 9, 2Q16, the Governor issued an Executive Order that directs the State
Board to adjust and extend its emergency water conservation regulations through the end
of January 2Q17 in recognition of the differing water supply conditions for manX
communities;

(~6) The drought conditions that formed the. basis of the Governor's emergency
proclamations continue to exist; and

{H7} The drought conditions will likely continue for the foreseeable future and
additional action by both the State Water Resources Control Board and local water
suppliers will likely be a~ece~sa~y to prevent waste and unreasonable use of water and to
further promote conservation.

Authority: Section 1058.5, Water Code.
References: Article X, Section 2, California Constitution; Sections 102,104,105, and
275, Water Code; Light v State Water Resources Cantr•ol Board (2014) 226 Ca1.App.4th
1463.

Sec. $64. End-User Requirements in Promotion of Water Conservation.

(a) To prevent the' waste and unreasonable use of water and to promote water
conservation, each of the following actions is prohibited, except where necessary to
address an immediate health and safety need or to comply with a term or condition in a
permit issued by a state or federal agency:



(1) The application of potable water to outdoor landscapes in a manner that causes
runoff such that water flows onto adjacent property, non-irrigated areas, private and
public walkways, roadways, parking lots,. or structures;

(2) The use of a hose that dispenses potable water to wash a motor vehicle, except
where the hose is fitted with ashut-off nozzle or device attached to it that causes it to
cease dispensing water immediately when not in use;

(3) T'he application of potable water to driveways and sidewalks;
(4) The use of potable water in a fountain or other decorative water feature,

except where the water is part of a recirculating system;
(5) The application of potable water to outdoor landscapes during and within

48 hours after measurable rainfall;
(6) The serving of drinking water other than upon request in eating or drinking

establishments, including but not limited to restaurants, hotels, cafes, cafeterias, bars, or
other public places where food or drink are served. and/or purchased;

(7) The irrigation with potable water of ornamental turf on public street medians;
and

(8) The irrigation with potable water of landscapes outside of newly constructed
homes and buildings in a manner inconsistent with regulations or other requirements
established by the California Building Standards Commission and the Department of
Housing and Community Development.

(b) To promote water conservation, operators of hotels and motels shall provide
guests with the option of choosing not to have towels and linens laundered daily. The
hotel or motel shall prominently. display notice of this option in each guestroom using
clear and easily understood language.

(c) #e~13~-t~e~U~on this subdivision taking effect, all commercial,
industrial and institutional properties that nse a water supply, any portion of which is
from a source other than a water supplier subject to section 864.5 or 865.of this article,
shall either:

(1) Limit outdoor irrigation of ornamental landscapes or turf with potable water to
no more than two days per week; or

~2 Target potable water use reductions carnmensurate with those required of the
nearest urban water supplier under section 864.5 or, if applicable, section 865. Where
this option is chosen, these ~ro~erties shall implement the reductions on or before
July 1, 2016.

(d) The taking of any action prohibited in subdivision (a) or (e), or the failure to
take any action required in subdivision (b) or (c), is an infraction punishable by a fine of
up to five hundred dollars ($500) for each day in which the violation occurs. The fine for
the infraction is in addition to, and does not supersede or limit, any other remedies, civil
or criminal..

(e)(1) To prevent the waste and unreasonable use of water and to promote water
conservation, any homeowners' association or community service organization or similar
entity is prohibited from:

►7



(A} Taking or threatening to take any action to:enforce any provision of the
governing documents or architectural or landscaping guidelines or policies of a common
interest development where that provision is void or unenfarceable under section 4735,
subdivision (a) of the Civil Code; or

(B) Imposing or threatening to impose a fine, assessment, or other monetary
penalty against any owner,of,a separate interest for reducing or eliminating the watering
of vegetation or lawns during a declared drought emergency, as described in section
4735, subdivision (c) of the Civil Code.

(2) As used in this subdivision:
(A) "Architectural or landscaping guidelines or policies" includes any formal or

informal rules other than the governing documents of a common interest development.
(B) "Homeowners' association" means an "association" as defined in section

40$0 of the Civil Code.
(C) "Common interest development" has the same meaning as in section 4100 of

theCivil Code.
(D) "Community service organization or similar entity" has the same meaning as

in section 411p of the Civil Code.
{E) "Governing documents" has the same meaning as in section 4150 of the Civil

Code.
(F) "Separate interest" has the same meaning as in section 4185 of the Civil

Code. ,
{3) If a .disciplinary. proceeding or other proceeding to enforce a rule in violation

of subdivision (e}(1) is initiated, each day the. proceeding remains pending shall
constitute a separate violation of this regulation.

Authority: Section 1Q58.5, Water Code.
References: Article X, Section 2, California Constitution; Sections 4080, 4100,, 4110,
4150, 41'85, and 4735, Civil Code; Sections 102, 104, 105, 275, 350, and 10617, Water
Code; Light v. State Water Resources Co~itrol Board (2014) 226 Ca1.App.4th 1463.

Sec. 864.5. Self-Certification of Supply Reliability for Three Additional Years of Droug~

~a, To prevent the waste and unreasonable use of water and to meet the
requirements of the Governor's Mav 9, 2016 Executive Order, each urban water supplier
sha1L-

~~~ Identify and report no later than June 22, 2016 on a form provided by the
Board, the conservation standard that the surlier will be required to meet under this
section;

{2 Identif ay nd report no later than June 22, 2016, on a form provided by the
Board, the data and underlving analysis relied upon by the supplier to determine the
conservation standard reported pursuant ro this subdivision including but not limited toy
identification of each source of su~~ly the supplier intends to rel~on and the~uantity of
water available under that source of sup~l~given the assurn~tions of this section;

~3 Certify no later than June 22, 2016, that the conservation standard reported
pursuant to this subdivision is based on the information and assumptions identified in this
section;

Kj



(4~ Post within two weeks of submittal to the board, the data and underl~g
analysis relied upon b, ty he supplier to determine the conservation standard reported
pursuant to this subdivision to a'publicly-accessible web~age; and

(51 Beginning June 1, 2016, reduce its total potable water production b
percentage identified as its conservation standard in this section each month, compared to
the'amount used in-the same month in 2013.

(b) Each urban water supplier's conservation standard pursuant to this section
shall be the era tentage by which the supplier's total potable water supply is insufficient
to meet the total potable water demand in the third year after this section takes effect
under the followin ag s~~tions:

(11 The next three years' precipitation is the same as it was in water years 2013-
2015; .

~„2~ No temporary change orders that increase the availability of water to anX
urban water surlier are issued in the next three years;

X31 The supplier's total Notable water demand for each of the next three years will
be the supblier's average annual total potable water production for the years 2013 and
2014;

~4 The supplier's total potable water su~,ply shall include only water sources of
supply available to the surlier that could be used for potable drinking,water ~ur~oses;

~5) Each urban water supplier's conservation standard sha11 be calculated as a
percentage and rounded to the nearest whole percentage point.

~c) The. Board. will reject conservation standards that do not meet the requirements
of this section.

~d) Be i~ nning- June 1, 2016, each urban water surlier shall cam~ly with the
conservation standard it identifies and reports pursuant to this section.

(e~ Compliance with the conservation standard reported pursuant to this section
shall be measured' monthly and assessed on a'cumulative basis through Januar, 2

~f} If a wholesaler and all of its urban water surlier customers agree, in a le~all
binding document, those suppliers and wholesaler may submit to the board. in lieu of the
individualized self-certified conservation standard a~licable pursuant to section 864.5 or
section 865, ari a~gre~ated conservation standard, with all supporting documentation
required for individualized self-certified conservation standards by section 864.5.

j~,~ Each urban water wholesaler shall calculate, to the best of its ability; and no
later than June 15, 2016, the volume of water that it expects it would deliver to each
urban water su~~lier in each of the next three years under the assumptions identified in
subdivision (b, ,and post that calculation, and the underivin~'analysis ,to a publicly
accessible webba~e.

~h~Subrnitting any information pursuant to this section that the person who'
submits the information knows or should have known is materially false is a violation of
this regulation,: punishable by civil liabilit J~ of u~ to five hundred dollars`($500, for each
day in .which the violation: occurs.:... Every dad that the error does uncorrected constitutes a
separate violation. Civil liability for the violation is in addition to and does not supersede
or limit; any other remedies, civil or criminal:

(i~Anv urban water su~~lier that does not carn~ly with this section shall comply
with the applicable conservation standard identified in section 865.



Authority: Section 1058.51 Water Code.
References: ;Article X. Section 2. f_alifornia C'onsttutit~n: <Secti~ns 102. 104. l05. 27.5.

X2014) 226 Cal.Ap~.4th 1463.

Sec.. 865. Mandatory Actions by Water Suppliers.

(a) As used in this sec-~ier~article:
(1) "Distributor of a puiblic water supply" has the sanie:meaning as under section

350 of the Water Code, except it does nat refer to such distributors when they are
functioning solely in a wholesale capacity, but does apply to distributors when they are
functioning in a retail capacity.

{2) "R-GPCD" means residential gallons per capita per day.
'(3) "Total potable water production" means all potable water that enters into a

water supplier's distribution system, excluding water placed into storage and nat
withdrawn for use during the reporting period, or water exported outsider the supplier's
servicearea.

''(4) ̀ `Urban water supplier" means a supplier that meets the definition set forth in
Water Code section 10617, except it does n;ot refer to suppliexs when they are functioning
solely in a wholesale capacity, but does apply to-suppliers when they are functioning in a
retail capacity.

(5) '`Urban water wholesaler" means a wholesaler of water to more than one
urban water surlier.

(6) "Water year" means the period from October 1 through the following
September 30. Where a water year is desi ng~ated bX year number, the designation is by
the calendar year number in which the water year ends.

(b) In furtherance of the promotion of water conservation each urban water
supplier shall:

(1) Provide prompt notice. to a customer whenever the supplier obtains
information that indicates that a leak may exist within t1~e end-user's. exclusive control

(2) Prepare and submit ~o the State Water Resources Control Board by the 15th of
each month a monitoring report on forms provided by the Board: The monitoring report
shall include the amount of potable water the'urban water'supplier produced, including
water provided by a wholesaler, zn the preceding calendar month and shall compare that
amount to the amount produced in the same calendar month in 2013. The monitoring
report shall specify the population served by the urban water supplier, the percentage of
watex produced that is used for the residenrial sector, descriptive statistics on water
conservation compliance and enforcement efforts, the number of days that outdoor
irrigation~is allowed, and monthly commercial, industrial and institutional sector use.
The monitoring report shall also estimate the gallons of water per person per day used by
the residential customers it serves.

(c}(1) To prevent the waste and unreasonable use of water and to meet the
requirements of the Governor's ~+~=eer~~, ~~~May 9, 2016 Executive Order, each
urban water supplier that'fails to identify a conservation standard as required under
section 864.5, or-that has a conservation standard rejected by the Board under section

S



864.5, shall reduce its total potable water production by the percentage identified as its
conservation standard in this si~se~section. Each urban water supplier's.
conservation standard considers its service area's relative per capita water usage.

(~2) Each urban water supplier whose average July-September 2014 R-GPCD
was less than 65 shall reduce its total potable water production by 8 percent for each
month as compared to the amount used in the same month in 2013.

(43) Each urban water supplier whose average July-September 2014 R-GPCD
was 65 or more but less than 80 shall reduce its total potable water production by
12 percent for each month as compared to the amount used in the same month in 2013.

(3~4) Each urban water supplier whose average July-September 2014 R-GPCD
was 80 or more but less than 95 shall reduce its total potable water production by
16 percent for each month as compared to the amount used in the same month in 2013.

(~5) Each urban water supplier whose average July-September 2014 R-GPCD
was 95 or more but less than 110 shall reduce its total potable water production by
20 percent for each month as compared to the amount used in the same month in 2013.

(~6) Each urban water supplier whose average July-September 2014 R-GPCD
was 110 or more but less than 130 shall reduce its total potable water production by
24 percent .for each month as compared to the amount used in the same month in 2013.

(~7) Each urban water supplier whose average July-September 2014 R-GPCD
was 130 or more but less than 170 shall reduce its total potable water production by
28 percent for each month as compared to the amount used in the same month in 2013.

(38) Each urban water supplier whose average July-September 2014 R-GPCD
was 170 or more but less than 215 shall reduce its total potable water production. by
32 percent. for each month as compared to the amount used in the same month in 2013.

(-~89) Each urban water supplier whose average July-September 2014 R-GPCD
was 215 or more shall reduce its total potable water production by 36 percent for each.:
month as compared to the amount used in the same month in 2013.

(d)(1) Beginning June 1, 2015, each urban water supplier that does not submit a
self-certification in cam~liance with section 864.5 shall comply with. the conservation,
standard specified. in subdivision (c), with any modifications to the conservation, standard
pursuant to subdivision (~ applying beginning March.1,.2016.

(2) Compliance with the requirements of this subdivision shall be measured ;
monthly and. assessed. on a cumulative basis through ~'^*^"~~ ''n' ~Januar~.

(e)(1) Each urban water supplier that,provides potable water for commercial
agricultural use meeting the definition of Government Code section 51201, subdivision
(b), may subtract the amount of water provided for commercial agricultural use from its

D



potable water production total, provided that any urban water supplier that subtracts any
water provided. for commercial agricultural use from its total potable water production
shall•

(A) Impose reductions determined locally :appropriate by the urban water supplier,
after considering the applicable urban water supplier conservation standard specified in
subdivision (c), for commercial agricultural users meeting the definition of Government
Code section 51201, subdivision. (b) served. by the. supplier;

(B) Report its total potable water production pursuant to subdivision (b)(2) of this
section, the total amount of water supplied for commercial agricultural use, and shall
identify the>reduction imposed on its commercial agricultural users and each recipient of
potable water for commercial agricultural use;

(C) Cextify that the.. agricultural uses it serves meet the definition of Government.
Code section 51201, subdivision (b); anc~

(D) Comply with the Agricultural Water Management Plan requirement of
paragraph 12 of the April 1, 2015 Executive Order for all commercial agricultural water
served by the supplier that is s~zbtracted from its total potable water production.

(2) Submitting any;information pursuant to subdivision..{e)(2)(B) or {C) of this
section that is found to be materially false by the Board is a violation of this regulation,
punishable by civil liability of up to five hundred dallars;($500} for each day in which the...
violation occurs. Every day .that the .error goes uncorrected constitutes a separate
violation, Civil liability for the violation is in addition to, and does not supersede or limit,
any other remedies, civil or criminal.

;(f~ In consideration of the differences in climate affecting different parts of the.
state, growth experienced by urban areas and significant investments that have been made
by same suppliers towards creating new, local, drought-resilient sources of potable: water
supply:an urban water supplier's conservation standard identified in subdivision (c) shall
be xeduced by an amount,~ot to exceed eight ($) percentage points total, as follows:

{1) For an urban water supplier whose service area evapotranspiration (ETo) for
the months of July through September exceeds tl~e statewide average evapotranspiration,
as determined icy :the Board, fox the same months by five (5) percent or more, the
supplier's conservation standard identified in subdivision (c) shall be reduced;

(A) By two (2) percentage points if the supplier's service area evapotranspiration
exceeds the statewide average by five {5) percent or more but Iess than ten (10~ percent;

(B) By three (3) percentage points if the supplier's service area evapotranspiration
exceeds the statewide average by ten (1(?) percent or more but less than twenty
(20) percent;

(C) By four (4) percentage points if the supplier's. service area evapotranspiration
exceeds the statewide average by twenty {20};percent or more.

(D) Statewide average evapotranspiration is calculated as the arithmetic mean of
all urban water suppliers' service area default evapotranspiration values for the months of
July through September. Default service area evapotranspiration will be based on the
California Irrigation Management System (CIMIS) ETo Zones Map zone for which the
supplier's service area has the. greatest area of overlap. In lieu of applying its default
service :area :evapotranspiration, a supplier may :use .specific data from CIMIS stations
within its service area that have at least afive-year period of record, or a three year
continuous period of record, to identify a more specifically-applicable evapotranspiration



for its service area. If no CIMIS station exists within the supplier's service area, a

weather station of comparable accuracy, meeting the preceding period of record

requirements, may be used. To qualify for the in-lieu climate adjustment, the supplier

shall submit the following data to the Board by March 15, 2Q1b for each station: station

ID; station location; and monthly average evapotranspiration, in inches per month, for

July, August, and September for either the eve-year period of record or the three-year

continuous period of record.
(2) To account for water efficient growth experienced in the state since 2013,

urban water suppliers' conservation standards shall be reduced by the product of the

percentage change in potable water production since 2013 and the percentage reduction

in potable water use required pursuant to subdivision (c), rounded to the nearest whole

percentage point. Change in potable water production since 2013 shall be calculated as

the sum of the following:
(A) The number o€additional permanent residents served since January 1, 2013,

multiplied by the average residential water use per person for that supplier's service area

during the months of February through October, 2015, in gallons; and
(B) The number of new commercial, industrial and institutional connections since

January 1, 2013, multiplied by the average commercial, industrial and institutional water

use per connection for that supplier's service area during the months of February through

October, 2015, in gallons.
(C) To qualify for the growth credit the supplier shall submit to the Board the

following data by March 15, 2016: the number of additional permanent residents served

since January 1, 2013 and the number of new commercial, industrial and institutional

connections since January 1, 2013.
(3) For an urban water supplier that supplies, contracts for, or otherwise

financially invests in, water from a new local, drought-resilient source of supply, the use

of which does not reduce the water available to another legal user of water or the

environment, the>conservation standard identified in subdivision (c) shall be reduced:

(A) By one (1) percentage point if the supplier's qualifying source of supply is

one (1) percent or more but less than two (2) percent of the supplier's total potable water

production;
(B) By two (2) percentage points if the supplier's qualifying source of supply is

two (2) percent or more but less than three (3) percent of the supplier's total potable

water production;
(C) By three (3) percentage points if the supplier's qualifying source of supply is

three (3) percent or more but less than four (4) percent of the supplier's total potable
water production;

(D) By four (4) percentage points if the supplier's qualifying source of supply is

four (4) percent or more but less than five (5) percent of the supplier's total potable water

production;
(E) By five (5) percentagepoints if the supplier'•s qualifying source of supply is

five {S) percent or more but less than six (6) percent of the supplier's total potable water

production;
(F) By six'(6) percentage points if the supplier's qualifying source of supply is

six (6) percent or more but less than seven (7)>percent of the supplier's total potable water

production;
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(G) By seven (7) percentage points if the supplier's qualifying source of supply is
seven. (7) percent or mare but less than eight (8) percent of the supplier's total potable
water production;

(H) By eight ($) percentage points if the supplier's qualifying source of supply is
eight {8) percent or more of the .supplier's total potable water production.

(I) To qualify for this reduction the supplier mast .certify, and provide
documentation to the. Board upon request demonstrating, the percent of its total potable
water production;that comes from a local, drought-resilient source of supply developed
after 2013, the supplier's investment in that local, :drought-resilient source'of supply, and
that the. use of that supply does not reduce the water available to another legal user of
water or the environment. To qualify for this reduction an urban water supplier shall
submit the required certification to the Board by March 1S, 2016.

(J) Certifications that do not meet the requirements of subdivision (#)(3)(I),
including certifications for which documentation does not.. support that the source of
supply is a local, drought-resilient source of supply, the use of which does not reduce the -
water available to another legal user of water or the environment, will be rejected.
Submitting a certification or supporting documentation pursuant to subdivision (~(3)(I}
that is found to be materially false by the Board is a violation of :this regulation,
punishable by civil liability of up to five hundred dollars<($500) for each day in which the
violation occurs. Every day that the error goes uncorrected constitutes a separate
violation. Civil liability :for the violation is in addition to, and does not supersede or limit,
any other remedies, civil or criminal.

(4) No urban water supplier's conservation standard pursuant to this section shall
drop below eight (8) percent as a consequence of the reductions identified in this
subdivision. ~ ,

(g)(~} To prevent waste and unreasonable use of water and to promote water.
conservation, each distributor of apubt~c water supply that zs not an urban water supplier
-shall

{1) Provide prompt notice to a customer whenever the supplier obtains
information that indicates that a leak m~ exist within the end-user's exclusive control•
and

,.a,,,.oa ;r ~n~ ~
j„i:vuuz~ rai-zv-1T

~~~

s~l~ i~ Submit a report by ~ }ie~December 15, 2016, on a form provided by
the. Board, that identifies total
potable water production, by month, from December, 2015 through ~~rgtts~Navember,
2016,-ate total potable water production, by month, for the same months in 2013, and
anv actions taken b the supplier to encoura e or require its customers to conserve water.



Authority: Section 1058.5, Water Code:
References:. Article X, Section 2, California Constitution; Sections 102,104, 105; 275,

350, 1846,10617 and 10632, Water Code; Light v. State Water Resources Control Board

(2014) 226 Cal.App.4th 1463.

Sec. 866. Additional Conservation Tools.

(a)(1) To prevent the waste and unreasonable use of water and to promote
conservation, when a water supplier does not meet its conservation standard required by

section 864.5 or section 865 the Executive Director, or the Executive Director's designee,

may issue conservation orders requiring additional actions by the supplier to come into

compliance with its conservation standard.
(2) A decision or order issued under this article by the Board or an officer or

employee of the Board is subject to reconsideration under article 2 (commencing with

section 1122) of chapter 4 of part 1 of division 2 of the Water Code.
(b) The Executive Director, or his. designee, may issue an informational order

requiring water suppliers, or commercial, industrial or institutional properties that receive

any portion of their supply from a source other than a water supplier subject to section

864.5 or 865, to submit additional information relating to water production, water use or

water conservation. The failure to provide the information requested within 30 days or

any additional time extension granted is a violation subject to civil liability of up to
$500 per day for each day the violation continues pursuant to Water Code section 1846.

(c) Orders issued under previous versions of this s~~~~a~section shall remain

in effect and shall be enforceable as if adopted under this version: Changes in the
requirements of this article do not operate to void or excuse noncompliance with orders

issued before those requirements were changed:

Authority: Section 1058.5, Water Code.
References: Article X, Section. 2, California Constitution; Sections 100,102, 104, 105,
174, 186, 187, 275, 350, 1051, 1122, 1123, 1825, 1846, 10617 and 10632, Water Code;
Light v. State Water Resources Control Board (2014} 226 Cal.App.4th 1463.
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